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THE  THIRTEENTH  YEAR  OF  THE  PERMANENT  COURT 

OF  INTERNATIONAL  JUSTICE  ^ 

By  Manlbt  O.  Hudson 
Bemis  Professor  of  IfUemationdl  Law^  Harvard  Law  School 

In  some  respd^jy  the  thirteenth  year  of  the  activities  of  the  Pennanent 
Court  of  International  Justice  has  been  in  keeping  with  the  tradition  asso- 
ciated with  that  number.  Though  three  sessions  of  the  Court  have  been 
held,  during  part  of  the  year  the  judges  have  not  been  kept  busy;  and  pos- 
sibly because  of  general  conditions  prevailing  in  the  world,  the  activities 
of  govemmente  witbl^erence  to  the  Court  have  proceeded  at  a  somewhat 
slackened  pace.      /      \ 

0  During  1934,  the  X3cmrt  was  in  session  for  120  da3rs.  The  Slst  session,  from 
ebruary  1  to  Marcn^,  1934,  was  largely  devoted  to  the  Lighthouses  Case 
between  France  and/G^ce,  in  which  a  judgment  [No.  22]  was  given  on 
March  17, 1934;  the  It^d"  session,  from  May  15  to  June  1, 1934,  was  devoted 
to  a  study  of  the  Rules  of  Court  with  a  view  to  their  revision ;  the  33rd  session, 
from  October  22  to  December  12, 1934,  was  devoted  to  the  Oscar  Chinn  Case 
between  Belgium  and  Great  Britain,  in  which  a  judgment  [No.  23]  was  given 
on  December  12, 1934. 

THE  UOHTHOUSBS  CASB 

By  a  special  agreement  of  July  15,  1931,  the  French  and  Greek  Govern- 
ments submitted  to  the  Court  a  dispute  which  had  arisen  out  of  the  latter's 
refusal  to  give  satisfaction  to  claims  made  by  a  French  firm,  CoUas  &  Michel, 
concerning  the  validity  of  a  contract  concluded  by  that  firm  with  the  Otto- 
man Government,  April  1/14,  1913.  The  Court  was  asked  to  decide 
whether  the  contract  of  April  1/14,  1913,  was  "duly  entered  into"  and  was 
''accordingly  operative  as  regards  the  Greek  Government  in  so  far  as  con- 
cerns lighthouses  situated  in  the  territories  assigned  to  it  after  the  Balkan 
wars  or  subsequently."  The  special  agreement  was  notified  to  the  Court  by 
both  parties  on  May  23, 1933,  and  the  notification  was  deemed  by  the  Court 
to  be  sufficient  proof  of  the  agreement  having  been  brought  into  force.  Time 
Umite  for  the  written  procedure  were  not  fixed  until  after  both  parties  had 
notified  the  Court  of  the  appointment  of  their  agente,  on  July  28, 1933.  In 
fixing  them,  the  Court  followed  the  proposals  of  the  parties  as  contained  in 
the  special  agreement;  as  these  proposals  referred  only  to  cases  and  counter- 
cases,  the  parties  were  taken  to  have  dispensed  with  the  submission  of 

1  Continuing  the  series  of  annual  articles  b^gun  by  the  writer  in  this  Joubnal,  Vol.  17 
(1923),  p.  15. 
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replies.  The  Greek  Government  designated  M.  S^driadte  as  judge  ad  hoc, 
and  it  was  represented  by  diplomatic  officers  as  successive  agents  and  by  M. 
Politis  as  counsel;  the  French  Government  was  represented  by  Professor  J. 
Basdevant,  as  agent.  Oral  statements,  replies  and  rejoinders  were  heard 
by  the  Court  from  February  5  to  8,  1934,  and  the  Court's  judgment  was 
given  on  March  17, 1934.' 

In  1860,  the  French  firm  of  CoUas  &  Michel  was  granted  a  concession  for 
the  management,  development  and  maintenance  of  a  "system  of  lights  on  the 
coasts  of  the  Ottoman  Empire  in  the  Mediterranean,  th^^^kdaneUes  and  the 
Black  Sea,"  for  a  period  of  twenty  3rear8  beginning  in  1861/  The  concession 
authorised  the  concessionnaires  to  collect  Ughthouse  dues,  from  which  they 
were  to  receive  their  remuneration;  but  half  of  the  receipts  were  reserved  to 
the  Ottoman  Government,  which  from  time  to  time  pledged  its  share  of  the 
receipts  as  security  for  loans.  By  renewals  in  1879  and  1894,  the  duration 
of  the  concession  was  prolonged  imtil  1924.  Tli^^'^i^tract  of  1913,  upon 
which  the  Court  was  asked  to  give  its  decision,  pro 
for  25  jrears,  i.e.,  imtil  September  4, 1949. 
On  April  1/14,  1913,  the  Sultan  by  a  decree 

s         Minister  of  Finance  to  conclude  a  contract  for  a 

]       the  contract  was  signed  on  that  day,  and  i 

^  made  by  the  concessionaire  to  the  Ottoman  Government  were  signed  on  the 
following  day.  The  decree  law  was  later  published,  and  it  was  ratified  by 
the  Turkish  Parliament  December  18/31, 1914.  In  April,  1913,  the  military 
operations  of  the  first  Balkan  War  were  still  under  way,  and  much  of  Turke3r'8 
territory  was  in  enemy  occupation;  before  the  end  of  the  month,  preliminary 
peace  conditions  had  been  accepted,  but  the  Treaty  of  London'  concluded 
(m  May  17/30, 1913,  was  nerer  ratified.  At  the  close  of  the  second  Balkan 
War,  however,  the  Treaty  of  Athens,^  concluded  on  November  1/14, 1913,  and 
brought  into  force  some  dajns  later,  maintained  the  territorial  clauses  in  the 
Treaty  of  London  which  provided  for  Turkey's  cession  of  some  of  the  ter- 
ritories to  which  the  lighthouse  agreements  related.  Some  negotiations  were 
conducted  concerning  the  concessions,  but  they  were  without  definite  issue. 
During  the  World  War,  steps  were  taken  by  the  Greek  Government  toward 
taking  over  the  tighthouses  in  territory  transferred  to  Greece,  but  the  light- 
house Administration  seems  to  have  continued  its  collection  of  dues  until 
1929.  On  July  24, 1923,  a  protocol  (XII)  relating  to  certain  concessions  iz 
the  Ottoman  Empire  was  signed  at  Lausanne;  Article  1  of  this  protoco 
provided  for  the  maintenance  of  "concessionary  contracts  and  subsequen 
agreements  relating  thereto,  duly  entered  into  before  the  29th  Octobei 
1914."  *    Thereafter,  beginning  in  1924,  claims  of  the  Lighthouse  Administra 

•Series  A/B,  No.  e2. 

*  107  British  and  Foreign  State  Fkpere,  p.  056;  this  Journal,  Vol.  8  (1914),  Supp.,  p.  12 
« 107  Br.  and  For.  St.  Papers,  p.  803;  this  Joitbnal,  Vol  8  (1914),  Supp.,  p.  46. 
•28  League  of  Nations  Trea^  Series,  p.  203. 
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tion  based  on  the  renewal  contract  of  April  1/14,  1913|  were  actively  sup- 
ported in  diplomatic  negotiations  by  the  French  Government. 

The  Court  first  addressed  itself  to  the  import  of  the  question  of  which  it 
was  seised,  and  to  the  interpretation  of  the  question  whether  the  contract 
was  ''duly  entered  into."  It  was  agreed  that  this  phrase  had  been  borrowed 
from  Article  1  of  the  Lausanne  Protocol  of  1923.  The  French  Agent  con- 
tended that  the  phrase  referred  only  to  Ottoman  law;  the  Greek  Agent  con- 
tended that  it  embraced  also  the  effect  of  the  contract  in  imposing  on  Greece 
obligations  witlmmect  to  the  Greek  territories  in  which  the  lighthouses  were 
located.  The  Cbvrt  stated  that  "where  the  context  does  not  suffice  to  show 
the  precise  sense  in  which  the  Parties  to  the  dispute  have  emplo3red  these 
words  in  their  Special  Agreement,  the  Court,  in  accordance  with  its  practice,* 
has  to  consult  the  documents  preparatory  to  the  Special  Agreement,  in  order 
to  satisfy  itself  as  to  the  true  intention  of  the  Parties."  Hie  conclusion  was 
reached  that  as  thei^mession  "duly  entered  into"  was  used  in  the  Lausanne 

d^tocol,  it  referreclon^  to  "the  fulfillment  of  the  requirements  of  Ottoman 
^w";  but  it  was  no^tlear  that  the  expression  had  been  used  in  this  sense  in 
he  special  agreementc^After  a  study  of  various  drafts  of  the  special  agree- 
ment, the  Court  deq^d^  that  it  could  not  "omit  from  consideration  the 
objections  of  an  international  character  opposed  by  the  Greek  Government 
to  the  arguments  of  the  French  Government."  It  was  said  that  "even  if  each 
Party  thought  that  the  words  'duly  entered  into'  in  the  Special  Agreement 
were  used  in  the  same  sense  as  in  Protocol  XII,  there  was  no  agreement  be- 
tween them  as  to  what  the  words  meant  in  the  Special  Agreement,  because 
they  were  attributing  different  meanings  to  the  words  in  Protocol  XII." 

The  Court  then  examined  an  argiunent  of  the  Greek  Agent  that  it  was  not 
the  intention  of  the  parties  to  the  contract  of  April  1/14, 1913,  to  renew  the 
concession  as  to  Turkish  territories  then  in  enemy  occupation.  As  the 
contract  effected  a  renewal  of  an  old  concession,  the  burden  of  proof  of  an 
intention  to  limit  the  scope  of  the  concession  to  lighthouses  in  territory 
which  was  to  remain  Turkish  rested  on  the  Greek  Government,  and  it  had 
Dot  been  discharged.  The  fate  of  all  the  occupied  territories  had  not  then 
been  decided ;  some  occupied  islands  were  in  fact  restored  to  Turkey.  "  Elven 
if  there  had  been  a  generally  accepted  rule  of  international  law  forbidding  a 
sovereign  State  from  taking  measures  in  respect  of  occupied  territory,  the 
Parties  to  the  contract  of  1913  might  have  had  in  view  the  possibility  that 
special  provisions  in  the  future  peace  treaties  would  subsequently  accord 
recognition  to  the  concessions."  It  was  held  that  "the  scope  of  the  contract 
of  April  lst/14th,  1913,  is  not  therefore  limited  by  reason  of  the  fact  that 
certain  territories  were  occupied  at  that  date  by  the  Balkan  Allies." 

On  the  question  of  the  validity  of  the  contract  according  to  Ottoman 
law,  the  Court  admitted  that  "a  contract  granting  a  public  utility  concession 

*  For  an  analysiB  of  this  practice  see  Hudson,  Permanent  Court  of  International  Juslioe 
(1934),  pp.  379,  563-66S.  572. 
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does  not  fall  within  the  category  of  ordinary  instruments  of  private  law." 
It  was  to  be  ascertained  "whether  all  formalities  have  been  fulfilled  and,  in 
particular,  that  legislative  authorisation,  if  that  was  necessary,  has  been 
given."  While  Ottoman  law  "does  not  alwa3rs  require  the  participation  of 
the  legislature  in  the  granting  of  a  concession,"  such  participation  was 
required  in  some  cases  by  a  law  of  June  10/23, 1910.  Hence  the  Court  was 
boimd  to  consider  the  validity  of  the  decree  law  of  April  1/14,  1913,  issued 
not  as  a  result  of  parliamentary  legislation  but  by  the  Government  acting 
under  Article  36  of  the  Ottoman  Constitution.  This  ar^dl^  prescribed  for  a 
decree  law  that  an  "urgent  necessity"  should  exist,  thai^w  measure  should 
be  one  "for  the  protection  of  the  State  against  some  danger  or  for  the  preser- 
vation of  public  safety,"  and  that  the  law  should  be  later  duly  submitted  to 
the  Turkish  Parliament.  On  the  question  of  "urgent  necessity,"  the  Court 
said  that  "it  is  a  question  of  appreciating  political  considerations  and  condi- 
tions of  fact,  a  task  which  the  Government,  as  i/^B^hody  possessing  the 
requisite  knowledge  of  the  political  situation,  is  iloii&  qualified  to  unde^.,^ 
take."  Hence  the  Court  did  not  examine  further  into  this  point,  though  ft^ 
was  observed  that  "in  Turkish  constitutional  practice,  the  field  of  extraop^ 
dinary  legislation  has  been  a  very  wide  one,"  and  ^t  in  1913  the  Ottoman 
Treasury  must  have  been  in  urgent  need  of  the  loan  for  obtaining  which  the 
renewal  of  the  concession  was  essential.  A  decree  law  regularly  issued  in 
Turkey  acquired  "full  legal  force"  at  once.  The  Greek  Agent  contended 
that  inasmuch  as  the  validity  of  the  decree  law  depended  upon  submission 
to  Parliament  and  ratification  by  Parliament,  and  inasmuch  as  the  law  of 
April  1/14, 1913,  was  not  ratified  imtil  after  the  cession  to  Greece,  the  ratifi- 
cation produced  no  legal  effect.  This  view  was  not  taken  by  the  Court,  which 
refused  to  compare  "the  promulgation  of  a  decree  law  and  the  making  in 
private  law  of  a  contract"  subject  to  a  condition.  The  decree  laws  have  "a 
provisional  character"  which  "does  not  affect  the  legal  force  they  enjoy 
up  till  the  time  of  their  rejection  by  Parliament."  The  legislative  force  of  a 
decree  law  is  not  dependent  on  ratification  and  it  continues  in  the  absence  of 
unfavorable  action  by  Parliament.  In  this  case  there  was  no  refusal  to 
ratify,  and  the  Court  foimd  it  "unnecessary  to  examine  whether  the  cession 
of  the  provinces  to  Greece  really  incapacitated  the  Turkish  Parliament  from 
ratifying  a  decree  law  which,  as  a  fact,  merely  authorized  the  Minister  of 
Finance  to  conclude  a  contract  disposing,  amongst  other  property,  of  light- 
houses situated  in  those  provinces."  Under  Turkish  law  the  decree  law 
was  not  tainted  with  nullity  because  some  of  the  territories  were  in  enemy 
occupation.  Hence  the  conclusion  is  reached  that  the  decree  law  was  valid 
in  Turkish  law  and  that  consequently  the  contract  was  valid. 

As  a  matter  of  international  law  the  Court  found  it  unnecessary  to  say 
whether  "the  territorial  sovereign  is  entitled,  in  occupied  territory,  to  grant 
concessions  legally  enforceable  against  the  State  which  subsequently  ac- 
quires the  territories  which  it  occupies."    In  this  case  the  subrogation  of  the 
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Greek  Government  was  a  cooBequence  of  Article  9  of  the  Protocol  of  Lau- 
Banne.'  The  contract  of  April  1/14,  1913,  being  valid  in  Turkish  law,  that 
article  waa  clearly  applicable.  It  wa^  contended  by  the  Greek  Agent  that 
the  contract  did  not  satisfy  the  requirements  of  international  law  becauee  of 
the  special  circumstances  under  which  it  was  made  and  that  such  satisfac- 
tion was  necessary  under  the  Lausanne  Protocol.  The  Ck)urt  found  thiB  con- 
tention to  be  based  upon  misinterpretation  of  the  protocol.  The  Greek 
Agent  also  contended  that  the  treatment  of  the  coacessioos  was  a  question 
which  was  definiiely  settled  by  the  Treaty  of  Athens  of  November  1/14, 
1913,  which  cam&iflto  force  November  16/29,  1913,  but  the  Court  did  not 
find  this  to  be  the  case  and  it  refused  to  accept  the  Greek  Government's 
objection  that  it  had  signed  the  Protocol  of  Lausanne  in  the  belief  that  it  did 
Dot  in  practice  differ  from  the  terms  of  the  Treaty  of  Athens. 

The  Court  waa  only  called  upon  to  decide  a  question  of  principle;  it  was 
not  called  upon  to  specify  which  were  tbe  territories  detached  from  Turkey 
and  assigned  to  Greece.     It  decided  that  the  contract  of  April  1/14,  1913, 

Qras  duly  entered  into  and  is  accordingly  operative  as  regards  the  Greek 
ovemment  in  so  far  as  concerns  lighthouses  situated  in  the  territories 
assigned  to  it  after  the  Balkan  wars  or  subsequently."  Judge  van  Eysinga 
was  in  agreement  with  the  operative  clause  of  the  judgment,  but  declared 
that  he  was  unable  to  accept  certain  of  the  grounds  upon  which  it  was  based. 
Judge  Anzilotti  and  Judge  ad  hoc  S^^riad^a  dissented. 

Judge  Anzilotti  thought  that  the  question  before  tbe  Court  was  to  be 
resolved  by  the  application  of  Article  1  of  the  Lausanne  Protocol.  He  con- 
sidered that  "concessionary  contracts  duly  entered  into"  within  the  meaning 
of  that  article  were  only  those  in  regard  to  which  all  conditions  requisite  in 
Ottoman  law  h&d  been  fulfilled.  He  stressed  the  word  "duly"  because  of  "a 
fundamental  rule  in  interpreting  legal  texts  that  one  should  not  lightly  admit 
that  they  contain  Buper&uous  words."  He  found  it  necessary  to  have  re- 
course to  preparatory  work  relating  to  the  Lausanne  Protocol  and  he  re- 
viewed tbe  history  in  detail,  concluding  that  the  contract  of  April  1/14, 1913, 
did  Dot  satisfy  the  condition  prescribed  by  Article  1  of  tbe  Lausanne  Protocol 
and  th&t  therefore  Article  9  of  the  Lausanne  Protocol  was  inapplicable.  Tbe 
whole  of  the  Lausanne  Protocol  was  "of  an  exceptional  character."  Hence 
"a  strict  appUcation  of  the  conditions  governing  the  subrogation  referred  to 

*  Art.  Oof  theLsuaaimeConaevioiuPratoeolprovidea:  "In  temtoriee  detached  from  Tur- 
key under  the  Treaty  of  Peace  signed  this  d&jr,  the  State  which  ocquiree  the  territory  is  fully 
(ubrogated  as  nigatds  the  rights  aad  obligatioDB  of  Turkey  towards  the  natiooals  of  tbe  other 
Contracting  Powers,  and  oompanlea  in  which  the  capital  of  the  nationals  of  the  said  Powers 
is  prepondenut,  who  arie  benefidariee  under  ooncaasioQary  contracts  entered  into  before  the 
29th  October,  1914,  with  the  Ottoman  Goverrusent  or  any  local  Ottoman  authority.  The 
nine  provision  will  apply  in  territories  detached  from  Turkey  after  tbe  Balkan  Wars  so  far  as 
ngarda  oonoemonary  contracts  entered  into  with  the  Ottoman  Government  or  any  Ottoman 
local  authority  before  the  ooming  into  force  of  the  Treaty  providing  for  tbe  transfer  of  the 
teiritoiy.  ..."  28  League  of  Nations  Treaty  Seriefl,  pp.  203,  209;  this  Jocbnal,  VoL  IS 
(1924),  Sapp.,  pp.  98, 101. 
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in  Article  9  is  not  only  in  harmony  with  the  rules  for  the  interpretation  of 
texts,  but  also  in  conformity  with  the  requirements  of  equity." 

Judge  ad  hoc  S^f^riadte  insisted  upon  interpreting  the  special  agreement  as 
a  whole.  He  concluded  that  the  contract  of  April  1/14, 1913,  was  not  duly 
entered  into  under  Ottoman  law  and  did  not  even  cover  the  lighthouses 
situated  in  the  territories  occupied  by  Greece  at  the  time  of  signature.  Even 
if  it  had  covered  these  lights,  however,  he  thought  it  had  been  definitely 
disapproved  by  Turkey  so  that  it  could  not  be  operative  as  against  Greece. 
The  following  statement  is  of  particular  interest:  '^Coi^^ing  parties  are 
always  assumed  to  be  acting  honestly  and  in  good  faitkr  That  is  a  legal 
principle,  which  is  recognized  in  private  law  and  cannot  be  ignored  in  inter- 
national law.  An  honest  man  does  not  cede  something  which  he  has  already 
ceded  to  another  party.  There  is  no  ground  for  supposing  that  the  Turkish 
Government  in  1913  did  anything  so  irregular  as  to  cede  rights  to  Greece 
which  it  had  itself  ceded  to  others,  only  a  few  monl^s^fore."  Assuming 
the  validity  of  the  contract  of  April  1/14, 1913,  he  f<W^  it  impossible  to  sa^L^ 
that  the  contract  was  binding  upon  Greece  because  oT^a  general  principle  cfj 
law"  that  "nemo  dot  quod  non  habet.*'  He  examines  ai^me  length  Article  5o 
of  the  Regulations  annexed  to  the  Hague  Conventiovijbf  1899  concerning  the 
Laws  and  Customs  of  War  on  Land,  citing  in  this  connection  the  Casablanca 
Case.  He  concludes  that  an  occupying  state  ''alone  has  power  to  grant 
concessions  capable  of  application  whilst  the  occupation  continues";  that  the 
situation  was  not  modified  by  the  Lausanne  Protocol.  He  points  out  that 
under  the  Court's  judgment  the  question  as  to  which  are  the  territories  to 
which  the  terms  of  the  judgment  apply  is  left  open;  he  would  have  preferred 
to  settle  the  whole  of  the  dispute,  though  he  thought  that  the  Court's  reserva- 
tion was  wholly  justified.  The  answer  given  in  the  judgment  appeared  to 
him  to  be  infra  petita, 

A  phase  of  the  procedure  which  is  of  interest  is  that  the  Court  fixed  no 
dates  for  the  written  proceedings  until  after  it  was  notified  of  the  appoint- 
ment of  agents  by  both  parties.  It  is  to  be  noted  that  although  both  France 
and  Greece  had  made  declarations  under  paragraph  2  of  Article  36  of  the 
Statute  conferring  obligatory  jurisdiction  on  the  Court,  the  French  declara- 
tion had  been  cast  in  such  terms  that  it  was  not  applicable  to  this  dispute; 
hence  the  special  agreement  seems  to  have  been  required.  The  special 
agreement  of  July  15,  1931,  provided  that  following  the  judgment  the 
pecuniary  daims  of  Collas  &  Michel  should  form  the  subject  of  a  settlement 
between  that  firm  and  the  Greek  Government;  failing  an  agreement  between 
them  within  one  jrear,  the  claims  are  to  be  submitted  to  an  arbitral  tribunal, 
and  the  President  of  the  Court  may  be  called  upon  to  appoint  the  presi- 
dent of  this  tribunal. 

THB  OSCAB  CHINN  CAJ3B 

On  April  13, 1934,  the  Government  of  Belgium  and  the  Government  of  the 
United  Kingdom  of  Great  Britain  and  Northern  Ireland  concluded  a  special 
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agreement  submitting  to  the  Court  a  dispute  with  regard  to  a  claim  by  Great 
Britain  in  respect  of  loss  and  damage  alleged  to  have  been  sustained  by  Oscar 
Clunn,  a  British  subject  resident  in  the  Belgian  Congo,  due  to  certain  meas- 
ures taken  in  June,  1931,  and  subsequently,  by  the  Belgian  Government  in 
connection  with  the  Union  naiianale  des  Transports  fiuviaux  and  in  relation 
to  fluvial  transport  on  the  waterwa3rs  of  the  Belgian  Congo.  The  Court  was 
asked  to  give  judgment  on  the  following  questions: 

1.  Havinaii^ard  to  all  the  circumstances  of  the  case,  were  the  above- 
mentioned  l^pUures  compkuned  of  by  the  Government  of  the  United 
Kingdom  in  conflict  with  the  international  obligations  of  the  Belgian 
Government  towards  the  Government  of  the  United  Kingdom? 

2.  If  the  answer  to  question  1  above  is  in  the  affirmative,  and  if  Mr. 
Oscar  Chum  has  suffered  damage  on  account  of  the  non-observance 
by  the  Belgian  Government  of  the  above-mentioned  obligations,  what 
is  the  reparations  be  paid  by  the  Belgian  Government  to  the  Govern- 
ment of  the  UifmH  Kingdom? 

^^efore  fixing  the  amoimt  of  any  reparation  payable,  the  Court  was  requested 
to  indicate  the  principles  upon  which  the  reparation  should  be  calculated. 
It  was  also  requested  tadetermine  the  procedure  whereby  the  amount  should 
be  ascertained,  if  within  a  time  limit  to  be  fixed  by  the  Court  the  parties 
failed  to  reach  an  agreement.  Tlie  agreement  entered  into  force  on  the  date 
of  signature,  and  it  was  communicated  to  the  Court  by  both  parties  on  May 
1,  1034.  In  communicating  the  agreement  to  the  Court,  the  two  Govern- 
ments announced  the  appointment  of  their  agents,  M.  de  Ruelle  and  Mr. 
W.  E.  Beckett,  respectively.  The  British  conununication  also  stated  that 
"with  reference  to  Article  63  of  the  Statute  of  the  Court  and  Article  60  of  the 
Rules  of  Court,"  the  case  would  "raise  questions  as  to  the  construction  of 
certain  articles  of  the  Convention  ^  signed  at  Saint  Germain-en-Laye  on  the 
10th  September,  1919,  revising  the  General  Act  of  Berlin,*  1885,  and  the 
Declaration  of  Brussels  ^^  dated  the  2nd  July,  1890." 

The  case  was  ready  for  hearing  at  the  opening  of  the  Court's  33rd  session 
on  October  22,  1934.  Under  Article  13  of  the  Rules,  President  Hurst  was 
disqualified  as  a  national  of  one  of  the  parties,  and  the  functions  of  the  presi- 
dent were  assumed  by  Vice-President  Guerrero.  In  the  oral  statements 
made  to  the  Court  from  October  23  to  October  26,  1934,  the  British  Agent 
was  assisted  by  Mr.  A.  P.  Fachiri,  and  the  Belgian  Agent  was  assisted  by 
M.  Dumont.  The  written  proceedings,  as  provided  for  in  the  special  agree- 
ment, included  a  case  and  a  reply  submitted  by  the  British  Agent,  and  a 
counter-case  and  a  rejoinder  submitted  by  the  Belgian  Agent.  At  the  open- 
ing of  the  oral  proceedings,  the  British  Agent  observed  that  the  conclusion  of 
tiie  written  proceedings  had  left  a  considerable  divergence  between  the 

*  8  League  of  Nations  Treaty  Series,  p.  25;  1  Hudson,  International  Legislation,  p.  343. 

•  76  Br.  and  For.  St.  Papers,  p.  4;  10  Martens,  Nauveau  ReeueU  CUnind  de  TraiUe  (2d  sdr.), 
p.  414. 

>•  82  Br.  and  For.  St.  Pkq[>erB,  p.  65;  16  Martens,  N.  R,  0,  (2d  s6r.),  p.  3. 
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parties  in  regard  to  several  matters  of  fact;  he  suggested  that  the  Court 
should  decide  in  the  first  place  the  questions  of  law  as  to  which  the  Gov- 
ernments were  in  dispute,  and  that  thereafter  the  Court  should  direct  an 
enquiry  into  the  facts  if  this  should  be  necessary.  This  suggestion  was  not 
opposed  by  the  Belgian  Agent.  As  the  judgment  of  the  Court,  given  on 
December  12,  1934,^  answered  the  first  question  in  the  negative,  there  was 
no  occasion  to  order  the  enquiry  which  had  been  suggested  by  the  British 
Agent. 

The  facts  presented  related  chiefly  to  the  exploitatio/^  fluvial  transport 
on  the  River  Congo.  This  river,  "owing  to  the  magnitude  and  extent  of  its 
waterwa3rs,  constitutes  the  chief  highway  of  the  Belgian  Colony.  Penetrat- 
ing, by  means  of  its  numerous  tributaries,  to  the  remotest  confines  of  the 
territory,  it  makes  it  possible  to  exploit  and  turn  to  account  the  local  sources 
of  wealth  of  every  part  of  the  Colony,  so  that,  from  the  point  of  view  of  the 
evacuation  of  products  to  be  exported,  it  constitutesAlhessential  factor  in  the 
commercial  activities  of  the  Colony."  Down  to  Ifl^S^ransport  services  on 
the  Congo  were  operated  by  or  under  the  auspices  of  the  Belgian  GoverH 
ment,  though  not  to  the  exclusion  of  private  enterprises.  In  1925  the  Union 
nationale  dea  Transports  flvmaux^  known  as  "Unatra^',  was  organized,  more 
than  half  of  the  shares  being  owned  by  the  Belgian  Government,  and  under 
its  cahier  des  charges  the  company  was  largely  in  the  control  of  the  Govern- 
ment of  the  Colony;  rates  of  transport  were  to  be  fixed  by  the  Minister  for  the 
Colonies  or  by  the  Governor  General;  the  Government  was  bound  to  entrust 
the  company  with  the  transport  by  water  of  its  oflScials  and  goods,  and  to 
guarantee  a  certain  return  on  the  debentures  of  the  company.  'The  Unatra 
company  was  in  form  a  private  company  but  it  was  charged,  none  the  less — 
owing  to  the  terms  of  its  cahier  des  charges^  and  the  supervision  therein  re- 
served to  the  State — ^with  the  conduct  of  an  organized  public  service,  in- 
volving special  obligations  and  responsibilities,  with  a  view,  primarily,  to 
satisfying  the  general  requirements  of  the  Colony." 

In  1931  the  depression  was  severely  felt  in  connection  with  transport  on 
the  Congo,  and  on  June  20,  1931,  the  Belgian  Minister  for  the  Colonies 
prescribed  a  reduction  of  rates  of  60%  to  76%  for  the  handling  of  certain 
commodities  in  river  transport  by  the  various  concerns  whose  tariffs  the 
Government  was  in  a  position  to  control.  The  Colonial  Administration  was 
to  reimburse  these  companies  for  losses  incurred.  The  Government's  de- 
cision of  June  20,  1931,  was  originally  instituted  for  three  months,  but  the 
period  was  successively  extended.  On  July  28,  1931,  the  Minister  for  the 
Colonies  refused  to  grant  equivalent  terms  to  other  transporters.  On 
October  3,  1932,  however,  the  Governor  General  promulgated  a  decisi'  n  by 
the  Minister  of  the  Colonies  extending  to  all  transporters  certain  guaiv 
antees  of  losses  incurred  by  reason  of  the  Government's  control  of  transport 
rates. 

"  Series  A/B,  No.  63. 
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Mr.  Oscar  Chinn,  a  British  subject,  had  established  a  river  transport  and 
shipbuilding  and  repairing  business  at  Leopoldville  at  the  beginning  of  1929, 
and  he  was  the  only  fluvial  transporter  in  the  Belgian  Congo  who  did  not  at 
the  same  time  carry  on  business  as  a  merchant  or  as  a  producer.  Following 
the  decision  of  the  Government  in  1931,  Mr.  Chinn  found  it  impossible  to 
continue  his  business ;  with  other  interested  persons  he  brought  actions  against 
the  Colony  in  the  Court  of  First  Instance  at  Leopoldville  in  1932,  claiming 
discrimination  as  a  consequence  of  their  exclusion  from  the  benefits  which 
had  been  extendedxto  "Unatra"  and  claiming  that  the  effect  of  the  Govern- 
ment's decisions  Bad  been  to  establish  in  favor  of  ''Unatra"  a  virtual  monop- 
oly of  the  river  transport  business  downstream.  The  action  was  dismissed 
by  the  Court  of  First  Instance  and  the  dismissal  was  later  upheld  in  1932  by 
the  Court  of  Appeals  at  Leopoldville."  Mr.  Chinn's  claim  for  damages  was 
then  espoused  by  the  British  Government. 

The  Court  seems  tohave  been  disposed  to  regard  the  British  Government 
as  a  plaintiff  in  the  x^^e,  though  it  is  not  clear  that  any  legal  consequences 
were  involved  in  so  regarding  it.  "Having  regard  to  the  order  in  which  the 
documents  of  the  written  proceedings  were  alternately  filed,  in  conformity 
with  the  method  proposed  in  the  Special  Agreement,  and  having  regard  also 
to  the  order  in  which  the  Agents  were  agreed  that  they  should  address  the 
Court,  and  to  their  attitude  during  the  pleadings,  it  is  evident  that,  in  the 
opinion  of  the  Parties  in  the  present  suit,  the  British  Government  is,  in  fact, 
in  the  position  of  plaintiff,  and  the  Belgian  Government  in  that  of  defendant." 

The  losses  sustained  by  Mr.  Chinn  were  attributed  by  the  British  Govern- 
ment primarily  to  the  decision  of  the  Minister  of  the  Colonies  dated  June  20, 
1931,  and  the  later  refusal  of  the  Belgian  Government  maintained  until 
October  3,  1932,  to  extend  the  benefits  of  those  decisions  to  fluvial  trans- 
porters other  than  "Unatra".  The  parties  were  agreed  in  regarding  the 
decision  of  June  20,  1931,  as  a  governmental  act,  and  the  Court  stated  that 
"the  fundamental  issue  in  the  present  case  is  the  lawfulness  or  otherwise 
under  international  law  of  the  measures  taken  in  1931."  The  international 
obligations  of  the  Belgian  Government  toward  the  British  Government  arise 
from  the  international  regime  of  the  Congo  Basin  under  the  Convention  of 
Saint-Germain-en-Laye  of  September  10,  1919,  and  from  the  general  princi- 
ples of  international  law.  Article  1  of  the  Convention  of  Saint-Germain, 
which  is  extremely  important  in  this  connection,  reads  as  follows: 

The  signatory  Powers  undertake  to  maintain  between  their  respective 
nationals  and  those  of  States,  Members  of  the  League  of  Nations,  which 
may  adhere  to  the  present  Convention  a  complete  commercial  equaUty 
in  the  territories  under  their  authority  within  the  area  defined  by  Article 
1  of  the  General  Act  of  Berlin  of  February  26th,  1885,  set  out  in  the 
Annex  hereto,  but  subject  to  the  reservation  specified  in  the  final  para- 
graph of  that  Article: 

Article  1  of  the  General  Act  of  Berlin  of  February  26th,  1885. 

"  9  See  Revue  Juridique  du  Congo  Edge  (1933),  p.  64. 
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The  trade  of  all  nationa  shall  enjoy  complete  freedom: 

1.  In  all  the  regions  fonning  the  basin  of  the  Congo  and  its  outlets 
(according  to  the  ge<^aphical  boundaries). 

2.  lu  the  maritime  zone  extending  along  the  Atlantic  Ocean  (accord- 
ii^  to  the  geographical  boundaries). 

3.  In  the  zone  stretching  eastwards  from  the  Congo  Basin  (according 
to  the  gec^aphical  boundaries). 

It  is  expre^y  recognised  that  in  extending  the  principle  of  free  trade 
to  this  eastern  zone,  the  Conference  Powers  only  undertake  engage- 
ments for  themselves,  and  that  in  the  territories  belonging  to  an  inde- 
pendent sovereign  State  this  principle  shall  only  be  0>licable  in  so  far 
as  it  is  approved  by  auch  State.  But  the  Powers  agre^o  use  their  good 
offices  with  the  Govermnents  established  on  the  African  shore  of  the 
Indian  Ocean  for  the  purpose  of  obtaining  such  approval,  and  in  any 
case  of  eeciuing  the  moat  favourable  conditions  to  the  transit  (traffic)  oT 
all  nationa. 

It  is  also  provided  in  Article  5  of  the  Saint-Germam  Convention: 

Subject  to  the  provisiona  of  the  present  Cbapt^^e  navigation  of  the 
Niger,  of  its  branches  and  outlets,  and  of  all  the  rivers,  and  of  their 
branches  and  outlets,  within  the  territories  specified  in  Article  I,  as  well 
as  of  the  lakes  situated  within  those  territories,  shdl  be  entirely  free  for 
merchant  vessels  and  for  the  transport  of  goods  and  passengers. 

Craft  of  every  kind  belonging  to  the  nationals  of  the  signatory  Powers 
and  of  States,  Members  of  tiie  League  of  Nations,  which  may  adhere  to 
the  present  Convention,  shall  be  toeated  in  all  respects  on  a  footing  <^ 
perfect  equality. 
The  Court  regarded  the  Convention  of  Saint-Oermain  as  the  successor,  "so 
far  as  the  Parties  in  the  case  are  concerned  and  as  regards  the  relations  be- 
tween them,  of  the  General  Act  of  Berlin  of  February  26,  1885,  and  of  the 
Act  and  Declaration  of  Brussels  of  July  2,  1890."  The  validity  of  the  Con- 
vention of  Saint-Germain  had  not  been  challenged  by  any  government,  and 
both  parties  had  relied  upon  it  aa  "the  immediate  source  of  their  respective 
contractual  rights  and  obligations."  The  parties  did  not  agree  however  aa 
to  whether  paragraph  1  of  Article  I  of  the  Berlin  Act  was  embodied  in  Article 
1  of  the  Convention  of  Saint-Germain.  The  British  Agent  maintained  that 
this  was  true,  but  the  Court  reached  a  contrary  conclusion.  The  general 
principle  of  international  law  upon  which  the  British  Agent  relied  was  the 
principle  that  all  states  must  respect  the  vested  rights  of  foreigners  in  their 
territories. 

It  was  the  British  contention  that  "the  Belgian  Government  by  enjoinii^;  a 
reduction  of  tariffs  on  the  'Unatra'  company  in  return  for  a  promise  of  tem- 
porary pecuniary  compensation  made  it  impossible  for  the  other  fluvial  trans- 
porters, including  Mr.  Chinn,  to  retain  their  customers  and  in  consequence  to 
carry  on  their  business."  Hence  it  was  aigued  that  "Unatra"  was  enabled 
to  exercise  a  de  facto  monopoly  and  that  this  was  incompatible  with  the  Bel- 
gian Government's  obligation  to  maintain  commercial  freedom  and  equality. 
The  British  Agent  also  contended  that  Mr.  Chinn  had  been  discriminated 
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against,  contrary  to  the  equality  of  treatment  stipulated  in  the  Convention 
of  Saint-Germain,  and  that  by  making  it  commercially  impossible  for  Mr. 
Chinn  to  carry  on  his  business  the  Belgian  Government  had  violated  his 
vested  rights  which  were  protected  by  the  general  principle  of  international 
law.  On  the  other  hand,  the  Belgian  Government  defended  the  measures 
taken  as  a  warranted  safeguard  of  the  interests  of  the  commimity  and  it 
denied  an  intention  to  create  a  monopoly  of  any  kind.  The  Belgian  Agent 
therefore  maintained  that  the  measures  taken  were  lawful  from  the  stand- 
point of  international  law  whether  conventional  or  customary. 

The  Court  de£bied  the  freedom  of  navigation  referred  to  in  the  Conven- 
tion of  Saint-Germain  to  comprise  "freedom  of  movement  for  vessels,  free- 
dom to  enter  ports,  and  to  make  use  of  plant  and  docks,  to  load  and  unload 
goods  and  to  transport  goods  and  passengers."  This  is  not  equivalent  to 
freedom  of  commerce.  The  Court  recognizes  that  freedom  of  navigation 
and  freedom  of  commerce  are  in  principle  "separate  conceptions",  though  in 
this  case  it  was  not  H^essary  to  deal  with  them  as  such.  While  the  Conven-^ 
tion  of  Saint-Germain  is  based  on  the  conception  of  commercial  freedom,  this 
conception  did  not  have  the  same  import  in  the  Convention  of  Saint-Germain 
which  it  had  in  the  Act  of  Berlin.  "Freedom  of  trade,  as  established  by  the 
Convention,  consists  in  the  right — ^in  principle  unrestricted — to  engage  in 
any  commercial  activity,  whether  it  be  concerned  with  trading  properly  so- 
called,  that  is  the  purchase  and  said  of  goods,  or  whether  it  be  concerned 
with  industry  and  in  particular  the  transport  business;  or,  finally,  whether  it 
is  carried  on  inside  the  coimtry,  or,  by  the  exchange  of  imports  and  exports, 
with  other  countries."  Thus  defined,  freedom  of  trade  does  not  mean  aboli- 
tion of  conunercial  competition.  The  Court  was  unable  to  find  in  the  meas- 
ures taken  by  the  Belgian  Government  any  prohibition  of  Mr.  Chinn's  en- 
gaging in  business  which  would  constitute  the  creation  of  a  monopoly  in 
favor  of  "Unatra",  and  the  British  Government  had  contended  that  only  a 
"de  facto  monopoly"  was  established.  The  Court  could  find  merely  "a 
natural  consequence  of  the  situation  of  the  services  under  State  supervision 
as  compared  with  private  concerns."  While  the  measures  taken  might  have 
reduced  commercial  competition,  they  had  not  violated  the  freedom  of  trade 
and  freedom  of  navigation  provided  for  by  the  Convention  of  Saint-Germain. 
It  was  not  incumbent  on  the  Belgian  Government  to  guarantee  success  of 
each  individual  firm.  "Having  regard  to  the  exceptional  circumstances  in 
which  the  measures  of  June  20, 1931  were  adopted  and  to  the  nature  of  those 
measures,  that  is  to  say,  their  temporary  character  and  the  fact  that  they 
applied  to  companies  entrusted  by  the  State  with  the  conduct  of  public 
services,  these  measures  cannot  be  condemned  as  having  contravened  the 
undertaking  given  by  the  Belgian  Government  in  the  Convention  of  Saint- 
Gennain  to  respect  freedom  of  trade  in  the  Congo."  The  circumstances 
precluded  any  idea  that  the  Belgian  Government  intended  by  indirect  means 
to  escape  its  obligations. 
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As  to  the  equality  of  treatment  provided  for  in  the  Convention  of  Saint- 
Germain,  the  form  of  discrimination  which  is  forbidden  is  discrimination 
based  upon  nationality  and  involving  differential  treatment  by  reason  of 
their  nationality  as  between  persons  belonging  to  different  national  groups. 
Any  favoring  of  "Unatra"  was  due  to  its  position  as  a  company  under  State 
supervision  and  not  to  its  character  as  a  Belgian  company.  The  position  of 
Mr.  Chinn  as  a  British  national  was  neither  better  nor  worse  than  that  of 
other  transporters  not  under  State  supervision. 

With  reference  to  the  Belgian  Government's  obligation  under  the  general 
principles  of  international  law  to  respect  vested  rights,  the  Court  could  not 
see  in  Mr.  Chinn's  original  position  "anything  in  the  nature  of  a  genuine 
vested  right."  "Favorable  business  conditions  and  goodwill  are  transient 
circumstances,  subject  to  inevitable  changes."  The  fact  that  in  1932  the 
Belgian  Government  agreed  to  extend  to  other  transporters  advantages 
similar  to  those  given  to  "Unatra"  is  not  to  be  construed  as  an  admission  by 
ihe  Belgian  Government  of  a  legal  obUgation  to  indei^ify  transporters  for 
an  encroachment  on  their  vested  rights.    It  was  rather  an  act  of  grace. 

Hence  the  judgment  of  the  Court  was  that  the  measures  taken  in  June, 
1931,  and  subsequently  by  the  Belgian  Government  in  connection  with 
"Unatra"  and  with  relation  to  fluvial  transport  on  the  waters  of  the  Belgian 
Congo  were  not,  "having  regard  to  all  the  circumstances  of  the  case,  in  con- 
flict with  the  international  obligations  of  the  Belgian  Government  towards 
the  Government  of  the  United  Kingdom." 

This  judgment  was  decided  upon  "by  six  votes  to  five."  Eleven  judges 
were  present  when  the  judgment  was  delivered  and  apparently  these  were 
the  judges  who  cast  the  eleven  votes.  Appended  to  the  judgment,  however, 
is  a  statement  that  Judge  de  Bustamante  "who  took  part  in  the  deliberation 
and  in  the  vote  on  the  judgment  was  compelled  to  leave  The  Hague  before  it 
was  delivered;"  and  it  is  added  that  Judge  de  Bustamante  had  stated  "that 
he  concurred  both  in  the  operative  part  of  the  judgment  and  in  the  groimds 
on  which  it  was  based."  If  Judge  de  Bustamante  took  part  in  the  vote  and 
if  his  participation  was  effective,  it  would  seem  that  twelve  votes  must 
have  been  cast  and  that  the  judgment  must  have  been  decided  upon  by 
seven  votes  to  five.  It  is  a  curious  feature  of  the  Court's  objectionable  prac- 
tice of  stating  the  views  of  absent  judges  that  in  determining  the  nimiber  of 
votes  by  which  a  judgment  is  adopted  no  account  seems  to  be  taken  of  a  vote 
by  a  judge  who  was  not  present  when  the  judgment  was  delivered.  The 
writer  is  imable  to  discover  any  reason  for  which  a  vote  vaUd  when  given 
should  not  be  counted  in  the  final  record. 

Each  of  the  five  dissenting  judges.  President  Hurst  and  Judges  Altamira, 
Anzdlotti,  Schtlcking  and  van  Eysinga,  deUvered  a  separate  dissenting  opin- 
ion. Judge  Schtlcking  concurred  in  the  opinion  of  Judge  van  Eysinga, 
however,  merely  adding  "a  few  observations." 

The  most  striking  of  the  dissenting  opinions  is  that  by  Judge  van 
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Eysinga.  He  addressed  himself  first  of  all  to  the  question  whether  the 
States  signatory  to  the  Convention  of  Saint-Germain  were  entitled  to  con- 
sider the  General  Act  of  Berlin  (except  for  Article  1)  and  the  Declaration  of 
Brussels  ''as  abolished  inter  se,  and  to  replace  these  instruments  inier  ae  by 
the  articles  of  the  Convention  of  Saint-Germain."  Of  the  various  parties  to 
the  Berlin  Act,  Austria,  Hungary,  Denmark,  Germany,  The  Netherlands, 
Russia,  Spain,  Sweden,  Norway  and  Turkey  were  not  parties  to  the  Conven- 
tion of  Saint-Germain.  "The  Berlin  Act  presents  a  case  in  which  a  large 
number  of  States,  which  were  territorially  or  otherwise  interested  in  a  vast 
r^on,  endowed  it  with  a  highly  internationalized  Statute,  or  rather  a  con- 
stitution established  by  treaty,  by  means  of  which  the  interests  of  peace, 
those  of  'all  nations'  as  well  as  those  of  the  natives,  appeared  to  be  most 
satisfactorily  guaranteed."  The  Act  does  not  authorize  the  Contracting 
States  to  conclude  private  arrangements  separately  among  themselves,  and 
"such  modification  would  not  be  appropriate  in  the  case  of  a  convention 
bestowing  an  international  statute  upon  a  vast  area."  While  the  regime 
which  forms  an  indivisible  whole  may  be  modified,  this  can  be  done  only  by 
the  agreement  of  all  the  contracting  Powers.  Yet  all  of  the  contracting 
Powers  were  not  invited  to  the  conference  which  drew  up  the  Convention  of 
Saint-Germain,  and  did  not  participate  in  the  attempted  modification  of  the 
Berlin  Act.  "This  is  a  legal  situation  of  such  importance  that  a  tribunal 
should  reckon  with  it  ex  officio.  The  only  convention  which  the  Court 
could  apply  is  the  Act  of  Berlin."  In  this  case  the  international  obligations 
of  Belgium  should  be  found  in  the  Act  of  Berlin  as  modified  in  1890  at  Brus- 
sels. "The  two  Parties  have  no  right  to  change  this  treaty  basis  by  means 
of  statements  made  in  the  course  of  legal  proceedings." 

Judge  van  Eysinga  expresses  his  "regret  that  the  Court  should  frequently 
be  called  upon  to  give  decisions  in  regard  to  collective  conventions  concluded 
after  the  Great  War,  without  having  at  its  disposal  the  records  of  the  meet- 
ings at  which  these  conventions  were  elaborated,  these  records  being  kept 
secret." 

On  the  facts  of  this  case.  Judge  van  Eysinga  found  that  the  Berlin  Act 
prescribed  complete  equality  of  individual  treatment  for  all  persons  in  the 
Congo  Basin.  This  individual  equality  was  not  modified  by  the  Convention 
of  Saint-Germain.  The  measures  taken  by  the  Belgian  Government  had 
violated  this  equality,  and  they  were  therefore  in  conflict  with  the  interna- 
tional obligations  of  the  Belgian  Government  towards  the  United  Eongdom. 
On  the  subject  of  freedom  of  navigation,  Judge  van  E3rsinga  disapproved  of 
the  Belgian  contention  which  would  distinguish  the  management  of  a  na- 
tional fluvial  industry  from  freedom  of  navigation.  "From  the  very  be- 
ginning,*' he  says,  "freedom  of  fluvial  navigation  has  been  understood  as  an 
element  of  international  trade,"  and  it  is  not  confined  to  a  mere  freedom  of 
movement.  An  impediment  to  freedom  of  navigation  exists  as  soon  as  the 
freedom  of  navigation  ceases  to  be  effective.    Belgium  was  not  entitled  to 
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deprive  a  foreign  enterprise  of  its  customers  by  conferring  a  virtual  monopoly 
upon  another  fluvial  transport  concern.  If  the  measures  taken  had  the 
effect  of  concentrating  in  the  hands  of  ''Unatra"  the  fluvial  transport  busi- 
ness by  rendering  it  commercially  impossible  for  Mr.  Chinn  to  engage 
therein,  those  measures  would  be  inconsistent  with  the  right  of  entirely  free 
navigation  conferred  by  Article  13  of  the  General  Act  of  Berlin  and  reaffirmed 
by  Article  5  of  the  Convention  of  Saint-Germain.  Yet  the  facts  alleged  by 
the  British  Government  have  not  been  established,  and  the  enquiry  into  the 
facts  suggested  by  the  British  Agent  should  have  been  ordered. 

The  Court  is  not  tied  to  any  S3rstem  of  taking  evidence,  whether  pro- 
ceedings are  b^un  by  Special  Agreement  or  by  Application.  Its  task 
is  to  co-operate  in  the  objective  ascertainment  of  the  truth.  Of  course, 
it  behoves  the  parties  to  a  Special  Agreement  as  far  as  possible  to  pro- 
duce proof  of  their  statements — ^if  for  no  other  reason  than  because  it  is 
to  their  interest — and  the  Governments  concerned  have  not  omitted  to 
do  this.  But  when  one  party  has  done  its  best  to  produce  proof  of  its 
assertions  and  admits  that  perhaps  it  has  not  succeeded,  and  suggests 
that  the  Court  should  apply  Article  50  of  the  Statute,  the  Court  must 
have  very  strong  reasons  for  not  adopting  this  course,  more  especidly 
if ,  as  in  the  present  case,  the  facts  to  be  established  all  transpuned  out- 
side the  territory  of  the  Party  adducing  them. 

In  support  of  Judge  van  Eysinga's  views,  Judge  SchQcking  made  a  very 
interesting  statement  concerning  invalid  treaties.  He  admitted  that  ''the 
doctrine  of  international  law  regarding  questions  of  this  kind  is  not  very 
highly  developed.  There  is  no  clear  and  generally  recognised  doctrine 
regarding  'acts  which  are  automatically  null  and  void/  and  acts  of  which  the 
nullity  is  only  relative."  In  his  view  "the  nullity  contemplated  by  the 
Congo  [Berlin]  Act  is  an  absolute,  that  is  to  say,  a  nullity  ex  tunc,  which  the 
signatory  States  may  invoke  at  any  moment;  and  the  Convention  concluded 
in  violation  of  the  prohibition  is  automatically  null  and  void." 

Judge  Anzilotti  thought  that  it  was  not  adequately  proved  that  the  meas- 
ures taken  by  the  Belgian  Gk>vemment  were  boimd  to  result  and  did  in  fact 
result  in  concentrating  the  river  transport  business  in  the  hands  of  "Unatra," 
by  making  it  commercially  impossible  for  other  transporters  to  engage  in 
that  business.  As  the  case  depended  mainly  on  the  appraisement  of  the 
facts,  the  Court  should  have  ordered  the  special  enquiry  suggested  by  the 
British  Agent.  Yet  this  would  have  involved  a  preliminary  determination 
that  the  evidence  as  to  a  de  facto  monopoly  was  material.  Judge  Anzilotti 
would  have  formulated  as  follows  the  problem  before  the  Court: 

Assmning  to  have  been  duly  established  the  facts  alleged  by  the 
Government  of  the  United  Kingdom  and  tending  to  prove  that  the 
decision  of  Jime  20th,  1931,  and  the  application  of  that  decision  were 
boimd  to  result  and  did  in  fact  result  in  concentrating  the  river  trans- 
port business  in  the  hands  of  Unatra  by  making  it  conmiercially  im- 
possible for  other  transporters  to  engage  in  that  business,  are  these 
measures  in  conffict  with  the  international  obligations  incumbent  on 
Belgium  under  the  Convention  of  Saint  Germain? 
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The  freedom  of  fluvial  navigation  provided  for  in  Article  5  of  the  Convention 
of  Saint-€lennain  is  a  freedom  ''both  as  regards  movements  of  shipping,  or 
navigation  in  the  strict  sense  of  the  word,  and  as  regards  the  carriage  of 
passengers  and  cargo."  There  is  nothing  in  the  text  of  Article  5  to  justify  a 
belief  that  it  is  only  aimed  at  legal  prohibitions  of  navigating  or  of  carrying 
cargoes.  That  article  protects  navigation  as  a  branch  of  economic  activity, 
as  a  business.  Its  purpose  was  to  open  the  commercial  exploitation  of  the 
waterways  of  the  Congo  Basin  to  everybody.  It  assures  "not  an  abstract 
and  academic  freedom  but  a  tangible  and  effective  freedom:  the  freedom  to 
^igage  in  a  business  in  order  to  reap  its  profits."  Judge  Anzilotti  foimd  it 
impossible  to  believe  that  the  Belgian  Government  was  left  free  to  ''adopt 
measures  as  a  consequence  of  which  no  one  else  but  Unatra  could  continue  in 
business  without  the  certainty  of  incurring  heavy  losses."  The  circumstance 
that  the  Belgian  Government  acted  to  meet  the  dangers  of  the  economic 
depression  was  not  to  be  taken  into  consideration.  "It  is  clear  that  interna- 
tional law  would  be  merely  an  empty  phrase  if  it  sufficed  for  a  State  to  invoke 
the  public  interest  in  order  to  evade  the  fulfilment  of  its  engagements." 
Judge  Anzilotti  admits,  however,  that  the  situation  would  have  been  entirely 
different  if  the  Belgian  Government  had  been  acting  imder  the  law  of  neces- 
sity;  yet  no  plea  of  necessity  was  made  by  the  Belgian  Government  and  cer- 
tain of  the  facts  were  inconsistent  with  it. 

Judge  Altamira  foimd  a  "very  widely  conceived"  principle  of  equality  in 
the  Convention  of  Saint-Germain.  "In  fact,"  he  said,  "the  idea  of  equality 
dominates  the  whole  of  the  Convention."  In  view  of  the  different  circum- 
stances surrounding  the  decision  of  Jime  20,  1931,  Judge  Altamira  thought 
that  the  best  legal  description  to  fit  it  was  that  it  constituted  a  privilege,  be- 
cause of  the  offer  enabling  transporters  to  offset  losses.  The  privilege  thus 
conferred  solely  upon  one  group  of  transporters  was  nothing  less  than  in- 
equality of  treatment  affecting  a  particular  branch  of  commerce.  Such 
inequality  was  prohibited  by  the  Convention  of  Saint-Germain.  The  prohi- 
bition was  not  limited  to  discrimination  based  on  nationality;  although  the 
term  "nationals"  is  used  in  the  convention,  it  is  used  merely  to  describe  per- 
sons who  are  to  be  considered  with  reference  to  their  commercial,  shipping 
and  other  vocations.  Nor  is  the  prohibition  in  the  convention  limited  to 
discrimination  against  foreigners  in  favor  of  Belgian  nationals.  The  differen- 
tial treatment  resulting  from  the  decision  of  Jime  20, 1931,  was  confirmed  by 
the  letter  of  July  28,  1931,  which  is  also  in  conffict  with  the  Convention  of 
Saint-Germain.  Judge  Altamira  wished  therefore  to  give  an  affirmative 
answer  to  the  question  before  the  Court. 

President  Hurst  thought  the  decision  depended  largely  "on  a  correct  ap- 
preciation of  the  facts  and  circumstances."  The  basis  of  the  British  Govern- 
ment's case  was  that  the  measures  adopted  were  "in  themselves  unlawful, 
either  by  reason  of  the  intention  with  which  they  were  taken,  or  by  reason  of 
the  consequences  which  they  were  boimd  to  entail  and  which  should  have 
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been  foreseen  by  the  Belgian  Government."  Though  the  point  had  not  been 
made  clear,  he  took  the  latter  to  be  the  groimd  of  the  British  Government's 
case.  'The  Belgian  Government  must  have  realized  that  the  effect  of  the 
June  measure  would  be  that  Unatra,  carrying  at  one  franc  a  ton,  would  get 
all  the  business  and  a  private  transporter,  such  as  Chinn,  carrying  at  the  old 
rates,  would  get  none."  The  concentration  of  the  river  business  in  the  hands 
of  '^Unatra"  resulted  from  the  decision  of  June  20;  the  injury  to  Chinn 
resulted,  if  at  all,  from  the  refusal  on  July  28, 1931,  to  make  a  similar  provi- 
sion for  repa3ring  their  losses  to  private  transporters.  President  Hurst 
thought  that  the  British  contention  that  the  Belgian  action  ran  counter  to 
Belgium's  obligations  imder  general  international  law  was  not  well-founded. 
As  both  Governments  had  treated  the  Convention  of  Saint-Germain  as  ''the 
operative  instrument,"  President  Hurst  expressed  no  opinion  on  the  question 
whether  both  Belgium  and  the  United  Kingdom  had  pledged  themselves  not 
to  terminate  or  to  modify  the  Berlin  Act  even  as  between  themselves.  He 
also  refused  to  express  an  opinion  on  the  question  whether  a  new  treaty  made 
in  violation  of  such  a  pledge  would  be  devoid  of  juridical  effect.  Analyzing 
the  Convention  of  Saint-Germain,  he  found  that  the  Belgian  Government 
was  still  imder  obligation  to  the  Government  of  the  United  Kingdom  to  see 
that  the  trade  of  all  nations  enjoyed  complete  freedom.  The  Belgian  meas- 
ure of  Jime  20,  1931,  left  transporters  other  than  ''Unatra"  free  to  carry  on 
their  business  if  they  so  wished  and  if  they  could.  The  reduction  of  ''Un- 
atra's"  tariff  to  one  franc  a  ton,  even  if  it  did  result  in  the  company's  getting 
all  the  business,  did  not  infringe  the  liberty  of  business  to  which  Chinn  was 
entitled.  On  the  subject  of  liberty  of  navigation,  it  was  difficult  for  Presi- 
dent Hurst  to  see  how  Chinn's  Uberty  had  been  interfered  with.  He  then 
dealt  with  the  question  whether  there  had  been  a  discrimination  against  Chinn 
as  a  consequence  of  the  action  taken  on  July  28,  1931.  He  foimd  that  an 
actual  discrimination  did  exist,  and  that  the  discrimination  forbidden  by  the 
Convention  of  Saint-Cjermain  did  not  have  to  be  based  upon  nationality. 
Viewing  the  history  of  the  Saint-Germain  Convention  in  relation  to  the 
Berlin  Act,  he  thought  it  impossible  to  deduce  that  the  complete  commercial 
equality  provided  for  by  the  former  was  less  extensive  than  that  provided  for 
by  the  latter.  Hence  he  reached  the  conclusion  that,  so  far  as  the  decision  of 
July  28,  1931,  appUed  to  Chinn,  it  was  inconsistent  with  the  international 
obUgations  of  the  Belgian  Government  to  the  United  Kingdom. 


THB  CHACO  DISPUTB 

On  November  24,  1934,  the  Special  Assembly  of  the  League  of  Nations, 
acting  under  paragraph  4  of  Article  15  of  the  Covenant,  adopted  a  rep(M-t 
concerning  the  Chaco  dispute,"  with  recommendations  ''deemed  just  and 
proper  in  regard  thereto."  These  recommendations  envisage  the  conduct  of 
negotiations  between  Bolivia  and  Paraguay  at  a  conference  to  be  held  in 

"  League  of  Nations  Document,  A.  (Extr.)  5. 1934.  VII. 
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BuenoB  Aires,  with  reference  to  "(a)  the  final  delimitation  of  the  frontier 
between  the  two  countries;  (b)  security  clauses;  [and]  (c)  economic  clauses." 
The  recommendations  then  make  provision,  in  paragraph  14,  for  a  possible 
resort  to  the  Court,  as  follows: 

By  accepting  the  present  recommendations,  the  Parties  agree  that,  if, 
on  the  expiry  of  a  period  of  two  months  from  the  opening  of  the  confer- 
ence, the  frontier  shall  not  have  been  fixed  by  negotiations,  or  if  no 
arbitration  agreement  shall  have  been  concluded,  the  Permanent  Court 
of  International  Justice  shall  be  called  upon  to  give  judgment  in  accord- 
ance with  the  provisions  hereinafter  set  out.  Such  acceptance  shall  be 
deemed  to  constitute  a  special  agreement  within  the  meaning  of  Article 
40  of  the  Statute  of  the  Permanent  Court  of  International  Justice,  and 
the  Secretary-General  shall  forward  the  present  report  to  the  Court  on 
behalf  of  the  Parties. 

The  Court  shall  examine  all  the  circumstances  of  the  case  and  shall 
apply  the  rules  of  law  enumerated  in  Article  38  of  its  Statute,  due  regard 
being  had  to: 

(a)  The  accession  of  the  Parties  to  the  Declaration  of  the  American 
nations,  dated  August  3rd,  1932; 

(b)  The  adherence  of  the  Parties  to  the  principle  of  the  uti  poasideHs 
of  1810,  which  was  accepted  by  both  Parties  at  the  Buenos  Aires  Con- 
ferences of  1928. 

The  jurisdiction  vested  in  the  Court  shall  be  as  follows: 
Whereas  there  exists  between  Bolivia  and  Paraguay  a  territorial  or 
frontier  dispute  and  whereas  what  one  Party  considers  to  be  exercise  of 
its  territorial  sovereignty  is  considered  by  the  other  Party  to  be  usurpa- 
tion upon  its  rights  and  an  illegal  occupation,  to  examine  the  titles  and 
arguments  presented  on  either  side,  and,  as  the  result  of  such  examina- 
tion, to  give  judgment  and  declare  whether  there  are  districts  and,  if  so, 
what  dii^ricts,  which  one  or  other  of  the  Parties  should  evacuate  and 
hand  over  to  the  other  Party  as  falling  under  the  latter's  sovereignty, 
the  two  Parties  imdertaking  in  advance  to  accept  and  execute  the  judg- 
ment of  the  Court. 

The  Special  Assembly  also  decided  "to  appoint  an  Advisory  Committee  to 
follow  the  situation,  more  especially  as  regards  the  execution  of  the  Assem- 
bly's reconmiendations  for  the  settlement  of  the  dispute.  .  .  .";  and  in  con- 
nection with  the  work  of  the  Advisory  Committee  it  envisaged  a  possible 
request  to  the  Court  for  an  advisory  opinion,"  by  the  following  provision  in 
the  report: 

^*  On  Nov.  21, 1934,  the  Danish,  Norwegian,  Spanish,  Swedish  and  Swiss  delegations  in  the 
Assembly  had  proposed  a  decision  by  the  Assembly  that  in  the  event  of  the  parties'  failure  to 
adopt  the  Assembly's  reconmiendations,  the  Court  should  be  asked  to  give  an  advisory 
opinion  on  the  following  question  (Document  A.  (Extr.)2.1934) :  "Whereas  there  exists  be- 
tween Bolivia  and  Paraguay  a  territorial  dispute  or  a  dispute  relating  to  frontiers,  and 
whereas  what  one  of  the  Parties  regards  as  the  exercise  of  its  territorial  sovereignty  is  regarded 
by  the  other  Party  as  an  usurpation  of  its  rights  and  an  illegal  occupation,  are  there  any 
regions — and,  if  so,  which — ^that  should  be  evacuated  and  handed  over  by  one  of  the  Parties 
to  the  other?" 
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The  Secretary-General  shall  submit  to  the  Permanent  Court  (rf 
International  Justice,  on  behalf  of  the  Assembly,  a  request  for  aa 
opinion  under  Article  14  of  the  Covenant,  should  the  Advisory  Com- 
mittee of  the  Assembly  conaider  such  a  consultation  to  be  justifiable  and 
opportune  with  a  view  to  facilitating  the  performance  of  the  task  en- 
trusted to  it.  The  terms  of  the  question  and  the  date  of  the  request 
shall  be  detemuned  by  the  Committee. 

The  adoption  of  these  provisions  sets  a  new  precedent.  The  aetioit  of 
the  Assembly,  as  a  whole,  gives  fresh  indication  of  the  possible  availability  of 
the  Court  for  contribution  to  the  maintenance  of  peace. 

THX  PENSmO  REVISION  Of  THE  SULSB  OF  COUST 

At  the  time  of  the  adoption  of  the  1931  Rules,  the  Court  was  of  the  opinion 
that  further  study  was  required  with  a  view  to  a  more  general  revision  than 
that  then  made.  Some  revision  would  be  neoessaty  in  any  case,  if  the  Revi- 
sion Protocol  of  September  14,  1929,  should  come  into  force.  On  May  12, 
1931,  the  Court  selected  various  subjects  for  examination  and  entrusted  four 
committees  with  their  study.  Some  delay  resulted  from  the  uncertainty 
aa  to  the  Revision  Protocol's  coining  into  force.  On  May  12,  1933  the  four 
committees  were  instructed  to  complete  their  work,  if  possible,  by  October  1, 
1933,  proceeding  on  the  basis  of  the  revised  Statute.**  The  reports  of  the 
four  committees  were  examined  in  March,  1934,  and  a  co^rdinatii^;  commit- 
tee was  instructed  to  prepare  bases  of  discussion;  in  May,  1934,  the  Court 
had  before  it  the  texts  prepared  by  this  coordinating  committee,  and  made 
some  progress  in  their  consideration.**  The  promulgation  of  any  new  rules 
will  probably  be  made  to  depend  upon  the  fate  of  the  Revision  Protocol, 
however,  and  the  fate  of  that  instrument  is  as  yet  undetermined. 

FBOGBBSS  OF  INBTBUHBNTS  REIiATINO  TO  TBB  CODBT 

No  additions  have  been  made  during  the  year  to  the  list  of  States  whidi 
have  signed  or  ratified  the  Protocol  of  Signature  of  December  16,  1920. 
Of  the  sixty  members  of  the  League  of  Nations  on  Januaiy  1,  1936,  63  have 
signed  this  protocol,  but  only  48  have  ratified  it."  Certain  members  of  the 
League  of  Nations  are  therefore  bound  as  such  to  contribute  to  the  expenaea 
of  the  Court,  without  beii^  parties  to  the  Protocol  of  Signature. 

Nor  have  additions  been  made  during  the  year  to  the  list  of  States  which 
have  s^ed  or  s^ed  and  ratified  the  two  Court  protocols  of  September  14, 
1929.  The  Protocol  for  the  Revision  of  the  Statute  has,  therefore,  not  been 
brought  into  force ;  for  this  result,  action  is  still  required  by  Abyssinia,  Bratil, 
Panama  and  Peru.  The  Protocol  for  the  Accession  of  the  United  States  still 
awaits  action  by  Abyesinia,  Brazil,  Chile,  Haiti,  Panama,  Paraguay,  Peru 
and  El  Salvador,  as  well  as  action  by  the  United  States  of  America. 

"SeriME,  No.  7,  p.  108;  No.  8,  p.  60;  No.  9,  p.  63.  "SeriM  E,  No.  10,  p.  Sa 

■*  The  toUl  numbei  of  Bffialorieb  is  6S,  and  ntificationB  hctve  been  depoflited  on  bdulf  of 
49  of  than. 
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With  respect  to  the  declarations  under  paragraph  2  of  Article  36  of  the 
Statute  conferring  obligatory  jurisdiction  on  the  Court,  some  progress  may 
be  reported.  On  May  30, 1934,  the  Hungarian  Government  made  a  declara- 
tion renewing  its  acceptance  of  the  Court's  obligatory  jurisdiction  for  a 
farther  period  of  five  years  from  August  13, 1934 ;  a  ratification  of  the  declara- 
tion was  deposited  on  August  9,  1934.  On  September  12,  1934,  the  Greek 
Government  made  a  declaration  accepting  the  Court's  obligatory  jurisdic- 
tion for  a  further  period  of  five  years  from  September  12, 1934;  though  subject 
to  ratification,  the  declaration  entered  into  effect  upon  signature.  On 
September  18,  1934,  the  Ab3rssinian  Government  renewed  its  acceptance  of 
the  Court's  obligatory  jurisdiction  for  a  period  of  two  years  from  the  date  of 
signature;  the  previous  Ab3rssinian  declaration  had  expired  on  July  16, 1933, 
and  strangely  the  new  declaration  is  declared  to  have  "retroactive  effect 
covering  the  period  comprised  between  July  16, 1933,  and  the  date  of  signa- 
ture of  the  present  declaration."  The  new  declaration  by  Abyssinia  is  not 
subject  to  ratification. 

In  consequence  of  these  developments,  declarations  accepting  the  Court's 
obligatory  jurisdiction  were  in  force  on  December  1,  1934,  for  42  States  or 
members  of  the  League  of  Nations.^' 

JXTBISDICnON  CONFERRED  ON  THE  COURT  BY  THE  UNITED  STATES  OF  AMERICA 

Although  the  Protocol  for  the  Accession  of  the  United  States,  of  September 
14,  1929,  has  not  come  into  force  and  the  United  States  is  not  therefore  a 
party  to  the  Protocol  of  Signature  of  December  16,  1920,  action  has  been 
taken  by  the  Government  of  the  United  States  which  has  had  the  result  of 
conferring  on  the  Court  jurisdiction  over  certain  disputes  to  which  the 
United  States  may  be  a  party.  On  August  20,  1934,  the  United  States  ac- 
cepted an  invitation  to  become  a  member  of  the  International  Labor  Organi- 
sation created  under  the  Labor  Part  of  the  several  treaties  of  peace  of  1919 
and  1920.^*  The  Constitution  of  the  Organization  provides  extensively 
(Articles  415-418,  and  423  of  the  Treaty  of  Versailles)  for  the  obligatory  juris- 
diction of  the  Court.  Under  Article  415,  a  complaint  by  one  member  that 
another  member  has  not  effectively  observed  the  provisions  of  a  labor  con- 
vention which  both  have  ratified,  may  under  certain  circumstances  be  re- 
ferred to  the  Court;  under  Article  416,  a  member  may  resort  to  the  Court 
because  another  member  has  failed  to  take  the  action  required  by  Article  405 
with  reference  to  a  draft  convention  or  recommendation  adopted  by  the 
International  Labor  Conference;  and  under  Article  423,  ''any  question  or 
dispute  relating  to  the  interpretation  of  this  Part  of  the  present  Treaty  or  of 
any  subsequent  convention  concluded  by  the  Members  in  pursuance  of  the 
provisions  of  this  Part  of  the  present  Treaty  shall  be  referred  for  decision  to 
tbe  Permanent  Court  of  International  Justice."    While  the  Court  has  not 

>*  For  a  list  of  these  States,  see  Hudson,  Permanent  Court  of  International  Justice  (1934), 
pp.  a2iM(30.  ^*  See  this  Jottrnal,  Vol.  28  (1934),  p.  669. 
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yet  been  called  upon  to  act  under  any  of  these  articleSi  they  constitute  an 
important  source  of  its  potential  jurisdiction.  As  a  member  of  the  Interna- 
tional Labor  Organisation,  therefore,  the  United  States  has  subjected  itself  to 
the  compulsory  jurisdiction  of  the  Court  in  such  a  way  that  its  becoming  a 
party  to  the  Protocol  of  Signature  of  December  16, 1920,  would  seem  to  be 
a  very  logical  development. 

DECISIONS  TAJLBN  BY  THE  COUBT 

One  of  the  most  valuable  parts  of  the  annual  reports  published  by  the 
Court  '^  is  the  digest  of  decisions  taken  by  the  Court  in  application  of  the 
Statute  and  Rules.  This  digest  was  begun  in  1927,^  and  each  of  the  annual 
reports  since  that  date  contains  an  addendum  to  the  first  instalment.  It  is* 
the  only  published  source  of  some  of  the  various  administrative  and  pro- 
cedural decisions  which  are  taken,  and  it  constitutes  a  reservoir  upon  which 
any  student  of  the  Court's  practice  and  procedure  must  draw  heavily;  it  is  also 
being  dted  by  counsel  before  the  Court.  While  it  is  admirable  in  its  com- 
pleteness, many  of  the  references  are  unnecessarily  blind,  and  the  digest  could 
be  more  easily  used  if  names  of  cases  and  citations  were  not  frequently  omitted. 

The  seventh  addendum  of  this  digest "  contains  some  interesting  references 
to  decisions  taken.  One  of  these  references  indicates  that  deputy-judges  of 
the  Court  have  quite  definitely  been  relegated  to  an  unimportant  position; 
while  they  had  taken  part  in  die  framing  of  the  rules  in  1922,  and  had  been 
invited  to  submit  proposed  amendments  in  1926,  the  Court  seems  to  have 
been  of  the  opinion  that  their  position  is  "fimdamentally  different"  since 
1930  and  they  have  not  taken  any  part  in  the  revision  of  the  rules  now  under 
discussion.  It  is  to  be  noted,  also,  that  no  deputy-judge  has  been  summoned 
to  sit  on  the  Court  since  1930. 

A  curious  attitude  seems  to  have  been  taken  by  the  Court  with  reference 
to  the  summoning  of  all  the  judges  for  all  the  sessions.  It  would  seem  a 
priori  that  no  session  of  the  Court  could  be  held  to  which  every  judge  is  not 
summoned;  this  would  not  mean,  of  course,  that  the  presence  of  the  judge 
would  be  essential  when  it  is  not  necessary  for  a  quorum.  The  practice  seems 
to  be,  however,  that  judges  known  to  be  at  such  a  distance  from  The  Hague 
that  they  could  not  attend  on  a  date  fixed,  and  possibly  other  judges  known 
to  be  imable  to  attend  on  a  date  fixed,  are  not  alwa3rs  summoned.  This 
practice  was  recently  considered  by  the  Court;  ^  the  justification  of  it  which 
is  given  in  the  report  of  the  discussion  is  certainly  unsatisfactory.  It  is  to 
be  hoped  that  the  new  rules  will  clearly  indicate  that  every  judge  not  on  long 
leave  should  be  summoned  to  every  session  of  the  Court,  and  that  the  duty  of 
a  judge  to  attend,  now  stated  in  Article  27  of  the  Rules,  will  be  made  to 
apply  to  every  session  of  the  Court. 

><*  In  Series  E.    The  latest  volume  is  Series  E,  No.  10,  oovering  the  period  from  June  15, 
1933,  to  June  15,  1934.  »  Series  E,  No.  3,  pp.  174-241. 

«  Series  E,  No.  10,  pp.  151-176.  «» Series  E,  No.  10,  pp.  153-154. 
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In  a  previous  number  of  this  series,^  the  writer  criticized  a  practice  of  the 
Court  which  permits  the  appending  to  a  judgment  of  a  statement  of  the  views 
of  certain  judges  who  participated  in  the  deliberations  on  the  case  but  were 
not  present  when  the  judgment  was  handed  down,  or  when  the  terms  of  the 
judgment  were  finally  settied.  It  now  appears  ^  that  the  practice  was  justi- 
fied before  the  Court  as  being  "in  accordance  with  precedent."  The  practice 
is  so  objectionablei  however,  that  only  a  long  and  unbroken  series  of  prece- 
dents would  justify  it;  and  the  earlier  precedents,^  to  which  the  prestige  of 
the  Court  seems  to  the  writer  to  demand  a  return,  are  contrary  to  the  recent 
practice. 

The  following  passage  in  the  digest  '^  might  lend  itself  to  misinterpreta- 
tion, and  it  is  a  case  where  the  blindness  of  the  reference  should  have  been 
avmded: 

In  a  case  heard  in  1934,  it  was  observed  that  one  of  the  governments 
concerned  had,  in  its  Counter-Case,  relied  upon  certain  arbitral  awards 
but  had  not  annexed  them  thereto.  It  was  decided  that  these  docu- 
ments must  be  ofBcially  filed  by  the  government  in  question.  In  order 
to  save  time,  however,  the  Registrar  obtained  a  supply  of  copies  of 
these  documents,  and  the  Agent  of  the  government  concerned  was  re- 
quested officially  to  file  two  copies  of  each,  one  to  be  placed  on  the 
Court's  record  and  the  other  conmiunicated  to  the  other  party's  Agent. 

If  these  arbitral  awards  formed  a  part  of  the  history  of  the  negotiations  in  the 
case,  the  Court's  decision  would  seem  to  have  been  justified.  In  the  ordinary 
case,  however,  where  a  party  cites  and  relies  upon  principles  laid  down  in 
arbitral  awards,  such  a  decision  would  be  unfortunate.  The  Court  has  de- 
clared that  as  a  tribimal  of  international  law  it  ''is  deemed  itself  to  know 
what  this  law  is";'*  in  consequence,  the  Court's  familiarity  with  the  sources 
of  international  law  is  to  be  assumed,  and  it  ought  to  be  entirely  free  in  its 
references  to  relevant  arbitral  decisions. 

The  digest  reports  an  interesting  decision  '*  which  bears  upon  the  extent 
of  the  participation  of  judges  ad  hoc;  even  a  definitive  fixing  of  the  order  in 
which  representatives  of  the  parties  are  to  address  the  Court  seems  to  re- 
quire the  participation  of  such  a  judge. 

The  discharge  of  extra-judicial  fimctions  by  the  Court,  or  by  the  Presi- 
dent, has  now  become  a  settled  practice  in  such  cases  as  the  appointment  of 
umpires  or  arbitrators.'^  Yet  the  following  paragraph  '^  seems  to  go  beyond 
the  practice  in  referring  to  a  ''moral  duty"  in  this  connection: 

The  Court  was  agreed  in  principle  that,  when  a  request  of  the  kind 
was  made  by  two  governments  or  by  the  L.  N.,  it  was  the  moral  duty 

•*  See  this  Joubnal,  Vol.  28  (1934),  p.  14.  »  Series  E,  No.  10,  p.  164. 

«  Series  B,  Noe.  2  and  3,  p.  43;  No.  4,  p.  32.  "  Series  E,  No.  10,  p.  169. 

»  Series  A,  Nos.  20/21,  p.  124.  «» Series  E,  No.  10,  p.  161. 

**  See  Hudson,  Permanent  Couri;  of  International  Justice  (1934),  pp.  376-376. 
*^  Series  E,  No.  10,  p.  164. 


II 


I 


22  THB  AMEMCAN  JOUBHAL  OT  IMTH&MATIOHAL  LAW 

of  the  Court  or  the  President,  aa  the  case  might  be,  to  comply  with  that 
request,  though  in  the  case  of  a  request  from  private  persons  the  pom- 
tioQ  was  rather  different,  and  acceptance  must  be  optional  and  depend 
on  circumstances. 

ATTXNDANCB  AT  BB8BIONB  Or  THS  COtTKT 

The  Slst  aession  of  the  Court  was  attended  by  eleven  judges;  Judge  Vr- 
rutia  was  on  long  leave,  and  Judges  Altamira,  de  Bustamante  and  Kellt^g 
were  absent.  At  the  32d  session,  Judges  Altamira,  de  Bustamante  and  Kel- 
logg were  absent.  At  the  33d  session,  Judge  Wang  was  on  long  leave,  and 
Judges  Adatci  and  Kellogg  were  absent  for  reasons  of  health;  Judge  de 
Bustamante  was  present  at  only  part  of  the  session.  The  following  table 
indicates  tbe  extent  of  the  judges'  participation  in  the  work  of  the  Court  since 
its  recottstitution  in  1931: 


ATTENDANCE  OF  THE  JUDGES— SESSIONS  I93I-1934 
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P— Prewnt;  A— •haent;  D — disqualified  under  the  Stfttuto;  L—on  long  leAve. 
DEATH  OF  JUDQB  ADATCI 

The  passing  of  Mineitciro  Adatci,  judge  and  former  President  of  the 
Court,  on  December  28,  1934,  is  a  very  great  loss,  much  to  be  regretted. 
Judge  Adatci  had  in  a  remarkable  degree  the  judicial  temperament.  Much 
of  his  active  life  had  been  spent  in  diplomatic  posts  in  which  he  had  rendered 
signal  service.  For  a  number  of  years  before  his  election  to  the  Court  he  had 
taken  a  prominent  r61e  in  the  work  of  the  Assembly  and  the  Council  of  the 
League  of  Nations,  as  the  representative  of  Japan,  and  he  bad  frequently 
been  called  upon  to  sit  in  a  judicial  capacity  with  respect  to  international 
disputes.  His  hftriH)i>g  of  the  Optants  question  was  particularly  notable. 
Such  activities  had  marked  him  for  service  on  the  Court,  and  his  assumption 
of  a  judgeship  in  1931  was  immediately  followed  by  his  election  to  the  Prea- 

•*  The  Bpeeikl  constitution  of  the  Court  (or  «  part  of  tbe  26th  Henon  was  due  to  u  ajqili- 
eation  of  Ait  13  of  the  Statute. 
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dency  of  the  Court.  In  this  office  he  showed  the  balance  and  vigor  which 
had  characterized  his  earlier  services.  Though  he  was  present  at  two  ses- 
sions of  the  Court  in  1934,  a  long  illness  prevented  his  attending  the  session 
which  closed  shortly  before  his  death.  His  name  deserves  to  stand  high  in 
the  annals  of  the  Court's  history,  and  his  services  in  international  codpera- 
tion  reflect  great  credit  upon  his  coimtry. 

THE  court's  budget  FOR  1935 

The  entire  budget  of  the  League  of  Nations  for  1935,  as  voted  by  the 
Fifteenth  Assembly,  amounts  to  30,639,664  gold  francs.  Of  this  amount, 
2,535,646  gold  francs  constitute  the  budget  of  the  Court.'*  In  1934,  the 
Court's  budget  was  2,538,827  gold  francs;  in  1933,  it  was  2,660^196  gold 
francs,  of  which  only  2,332,569  were  actually  expended.  The  imcertainty  as 
to  the  coming  into  force  of  the  amendments  to  the  Statute  annexed  to  the 
Bevision  Protocol  of  September  14,  1929,  still  calls  for  the  preparation  of 
an  alternative  budget  of  the  Court,  as  during  several  years  past. 

If  the  United  States  were  a  party  to  the  Protocol  of  Signature  of  December 
16,  1920,  it  would  probably  pay  a  contribution  equal  to  that  of  the  largest 
contributor,  viz.,  Great  Britain.  In  1935,  Great  Britain  is  to  contribute  to 
the  budget  105  units  out  of  a  total  of  1,011.38903  units;  the  British  contribu- 
tion to  the  expenses  of  the  Court  will  therefore  be  about  263,244  gold  francs, 
or  something  in  excess  of  $80,000  (at  the  present  value). 

LITERATUBE  of  THE  COUBT 

Aside  from  the  Court's  own  publications,  which  are  both  adequate  and 
admirable,  an  extensive  literature  is  now  coming  to  exist  with  reference  to  the 
Court  and  its  activities.  This  literature  is  rapidly  growing  throughout  the 
world  and  in  numerous  languages,  and  the  past  year  has  been  a  fruitful 
one  in  this  respect.  During  1934,  the  first  volume  of  a  new  series  of  World 
Court  Reports  imder  the  writer's  editorship  was  published  by  the  Carnegie 
Endowment  for  International  Peace;  this  series  is  planned  to  contain  the 
English  versions  (or  translations,  as  the  case  may  be)  of  all  the  Court's  judg- 
ments, orders  and  opinions.  A  tenth  volume  of  Entscheidungen  dee  Stdndigen 
IfUemationalen  Gerichtahofa  was  published  in  1934,  by  the  InstittUfUr  Inter" 
naHanalea  Reckt  an  der  Universitdt  Kiel.  The  pubUcation,  also  in  1934,  of  a 
volume  entitled  Statut  et  Rdglement  de  la  Cow  permanente  de  Justice  inter" 
natianale,  by  the  InstOutfUr  Ausldndisches  Offeniliches  Recht  und  Vdlkerreckt^ 
q)ens  to  students  a  mass  of  data  and  information  not  readily  available  here- 
tofore. Of  the  quite  recent  works  on  the  Court,  mention  may  be  made  of 
Lu  Principes  de  Droit  des  Gens  dans  la  jurisprudence  de  la  Cour  permanente 
de  Justice  intemattonale  (1932),  by  J.  CoUette;  of  Pierre  Derevitsky's  Les 

"  Information  concerning  the  Gourt's  budget  is  published  in  League  of  Nations  Official 
Joornal,  1034,  pp.  1263-1266, 1332-1338.  For  an  explanation  of  the  Court's  finances,  see 
Hudson,  Pennanent  Oourt  of  International  Justice  (1934),  pp.  297-312. 
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principes  du  droit  itUemaHoncU  ieh  qu'ila  se  d^agent  de  la  jurisprudence  de  la 
Cour  pennanente  de  Justice  intematianale  (1932) ;  of  E.  Dumbauld's  Interim 
Measures  of  Protection  in  International  Controversies  (1932);  of  A.  P. 
Fachiri's  The  Permanent  Court  of  International  Justice  (2d  ed.,  1932) ;  of  the 
Precis  de  Jurisprudence  de  la  Cour  permanente  de  Justice  intemationale 
(1933),  by  Kaoul  Genet;  of  Die  Zustdndigkeit  Intemationaler  Gerichtshdfe 
(1932)|  by  Dr.  B.  von  Geocze;  of  Die  aUgemeinen  Entscheidungsgrundlagen 
des  Stdndigen  Intemationalen  Gerichtshofes  (1933),  by  E.  Harle;  of  the  writer's 
treatise  on  The  Permanent  Court  of  IntemaHonal  Justice  (1934),  and  his  hand- 
book on  The  World  Court,  19S1-19S4;  of  The  Development  of  IntematioruU 
Law  by  the  Permanent  Court  of  International  Justice  (1934),  by  H.  Lauter- 
pacht;  of  H.  G.  Niemeyer's  Einstweilige  VerfUgungen  des  WeUgerichtshofs, 
ihr  Wesen  und  ihre  Grenzen  (1932);  of  Mario  Scemi's  /  principi  generali  di 
diritto  riconosciuti  dalle  nazioni  civUi  neUa  giurisprudema  della  Corte  Per-- 
manente  di  Giustizia  IntemaziotMle  (1932);  and  of  Earl  Schmid's  Die  Rechl- 
sprechung  des  Stdndigen  Intemationalen  Gerichtshofs  in  Rechtssdtzen  darge- 
stelU  (1932). 

Tliis  literature  is  producing  a  wide  community  of  ideas  with  reference  to 
the  Court,  a  community  which  promises  to  be  a  source  of  its  strength  for  the 
future.  A  dissonant  note  has  recently  been  sounded,  however,  which  seems 
to  call  for  some  comment. 

In  his  Pricis  de  Jurisprudence  of  the  Court,  M.  Kaoul  Genet  sa3rs  (p.  8) : 
"La  Cour,  k  Theure  actuelle,  se  compose  done  de  quinze  juiges  (en  y  incluant 
le  juge  am^ricain  qui,  en  r^alit^,  n'a  pas  de  titre  r^gulier  k  y  singer)."  ["At 
this  time  the  Court  is  then  composed  of  fifteen  judges  (including  the  Ameri- 
can judge  who,  in  reality,  has  not  a  regular  title  to  a  seat)."]  The  thought 
seems  to  be  that  an  American  judge  cannot  enjoy  a  regular  status  on  the 
Court  because  the  United  States  is  not  a  party  to  the  Protocol  of  Signature 
of  December  16, 1920.  It  is  a  surprising  statement,  and  so  far  as  the  writer's 
knowledge  goes,  it  is  made  for  the  first  time  by  M.  Genet.  What  is  its  foun- 
dation? Certainly  it  is  not  to  be  f oimd  in  the  Statute  of  the  Court,  Article 
2  of  which  provides  for  the  election  of  judges  "regardless  of  their  nationality" 
(Fr.,  sans  igard  d  leur  nationality) .  A  denial  that  States  may  validly  provide 
for  the  election  of  judges  of  other  than  their  own  nationality  is  refuted  by  the 
whole  history  of  international  adjudication.  Moreover,  the  presence  of 
an  American  judge  on  the  Court  from  1922  to  date  has  never  been  challenged 
by  any  government,  by  any  organ  of  the  League  of  Nations,  or  by  the  Court 
itself.  The  conclusion  seems  to  be  inescapable  that  M.  Genet's  observsr 
tion  is  wholly  gratuitous  and  utterly  without  justification. 


THE  CODIFICATION  OF  INTERNATIONAL  LAW 

Bt  Philip  Marshall  Brown 
Of  the  Board  of  Editors 

One  who  was  present  during  a  discussion  at  Paris  by  President  Wilson, 
Lloyd  George,  and  Clemenceau  concerning  the  subject  of  Mandates  has  stated 
that  it  was  quite  evident  each  was  employing  this  novel  term  in  a  different 
sense.  So  it  is  with  the  term  codification:  like  the  Monroe  Doctrine,  whether 
you  are  in  favor  of  it  or  opposed  to  it,  codification  is  variously  tmderstood  ai\d 
interpreted.  The  discussions  of  the  subject  in  the  League  of  Nations  in  recent 
years  indicate  a  serious  divergence  of  opinion,  although  everybody  would  seem 
to  favor  some  form  of  codification. 

The  definitions  of  codification  given  by  the  Century  Dictionary  are  as 
follows: 

The  conversion  of  unwritten  into  written  law. 


To  give  orderly  arrangement  to  this  written  law — ^to  deliver  it  from 
obscmity,  imcertainty  and  inconsistency — ^to  clear  it  of  irrelevancies  and 
mmecessary  repetitions — ^to  reduce  its  bulk,  to  popularize  its  study  and 
to  faciUtate  its  application.     (Maine,  VUUige  Communities.) 

A  systematic  and  complete  body  of  statute  law  intended  to  supersede 
all  other  law  within  its  scope. 


A  body  of  law  which  is  intended  to  be  merely  a  restatement  of  the 
principles  of  existing  law  in  a  systematic  form. 

La  Grande  Encyclopedie  defines  a  code  as  follows: 

La  reunion  complete  et  systematique  en  im  seul  corps  des  lois  appli- 
cables  k  une  mati^re  determin^e  ou  4  im  groupe  des  mati&res  du  meme 
ordre. 

La  confection  des  codes  est  Toeuvre  du  pouvoir  l^gislatif  et  c'est  tm 
veritable  abus  de  langage  de  donner  ce  nom  k  des  ouvrages  priv^s,  oii 
Ton  r6unit  des  lois  isol^es,  en  les  melant  parfois  k  des  d<§cisions  de  la 
jurisprudence  et  de  la  doctrine.  Tels  sont  les  recueils  sur  la  chasse,  sur 
la  presse,  sur  le  notariat  et  bien  d'autres,  baptises  codes  par  leurs  auteurs 
et  ^diteiu's. 

The  Spanish  Enciclopedia  Universal  Ilv3trada  notes  three  stages  in  the 
growth  of  law:  the  imwritten  stage  of  customary  law,  the  stage  of  compila- 
tion, and  the  final  stage  of  formal  codification. 

It  is  of  interest  to  note  how  the  term  code  has  been  applied.  The  most  strik- 
ing illustrations  which  come  to  mind  are  the  Code  of  Hammiu'abi,  the  Justin- 
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ian  Code,  the  Amalfitan  Code,  the  Code  Napol^n,  Lieber'e  Code  of  the  Lswb 
of  War,  and  the  Declaration  of  London  concerning  the  laws  of  naval  war.  Of 
all  these,  only  tiie  Code  Napoleon  was  enacted,  legialative  law.  The  Code  of 
Juatinian — more  specifically  the  Pandects — was  really  a  digest,  a  convenient 
con^ilation  made  by  jurisconsults.  It  was  not  statutory  law  in  the  strict 
sense  of  the  term.  The  Amalfitan  Code,  likewise,  was  a  summary  statement 
of  the  prevailing  customary  law  of  admiralty.  Lieber's  Code  was  adopted  as 
a  set  of  rules  and  instructions  for  the  use  of  the  United  States  Army.  The 
Declaration  of  London  was  a  multilateral  treaty  embodying  compromises 
which  was  never  ratified  or  observed  by  all  of  the  contracting  parties.  The 
conmion  characteristic  of  all  these  so-called  cod^  was  in  the  form,  namely,  an 
orderly,  systematic  compilation ;  or,  in  other  words,  a  kind  of  digest  spring 
as  an  authoritative  source  book  for  reference.  Only  the  Code  Napoleon  was 
law  in  the  strictest  sense,  namely,  a  sovereign  command  to  be  obeyed  and  ap- 
plied through  the  courts. 

This  ctmception  of  a  code  as  an  orderly,  systematic  compilation  has  always 
had  a  great  attraction.  Men  naturally  prefer  a  logical  classification  of  laws 
for  the  sake  of  certainty  and  finality.  They  denre  something  more  than  un- 
written customary  law  variously  understood  and  applied  by  diff«%nt  judges 
and  administrative  officials.  This,  of  course,  is  particularly  tfue  of  the  law  of 
nations,  which  has  seemed  to  many  people  to  be  little  else  than  a  nebulous  sys- 
tem of  moral  rights  and  obligations  in  various  st^es  of  evolution  and  accepta- 
tion. The  creation  of  the  Permanent  Court  of  International  Justice  at  The 
Hague  accentuated  the  necessity  for  a  clearer  and  more  autiiontative  state- 
ment of  international  law.  The  nations  resorting  to  this  tribunal  would 
oaturally  prefer  a  definite,  authoritative  statement  of  the  law  to  the  varying 
records  and  digests  compiled  by  textbook  writers  and  jurists,  no  matter  how 
competent  and  eminent. 

The  Advisory  Comnuttee  of  Jurists  which  drafted  the  Statute  of  the  Perma- 
nent Court  of  International  Justice  recommended  that 

I.  A  new  interstate  Conference,  to  cany  on  the  work  of  the  two  first 
Conferences  at  The  Hague,  should  be  called  as  soon  as  possible  for  the 
purpose  of: 

1.  Reestablishing  the  existing  rules  of  the  Law  of  Nations,  more 
especially  and  in  the  first  place,  those  affected  by  the  events  of  the  re- 
cent War; 

2.  Formulating  and  approving  the  modifications  and  additions  ren- 
dered necessary  or  advisable  by  the  War,  and  by  the  chaises  in  tiie  oon- 
ditions  of  international  life  following  upon  this  great  struggle; 

3.  Reconciling  divergent  opinions,  and  bringing  about  a  general  un- 
derstandii^  concerning  the  rules  which  have  been  the  subject  of  con- 
troversy; 

4.  Giving  special  coosideraiJon  to  those  points  which  are  not,  at  the 
present  time,  adequately  provided  for,  and  of  which  a  definite  settle- 
ment by  general  agreement  is  required  in  the  interests  of  international 
justice. 
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II.  That  the  Institute  of  International  Law,  the  American  Institute  of 
International  Law,  the  Union  juridique  Internationale ,  the  International 
Law  Association  and  the  Iberian  Institute  of  Comparative  Law  should  be 
invited  to  adopt  any  method,  or  use  any  system  of  collaboration  that  they 
may  think  fit,  with  a  view  to  the  preparation  of  draft  plans  to  be  submit- 
ted, first  to  the  various  Governments,  and  then  to  the  Conference,  for  the 
realization  of  this  work. 

m.  That  the  new  Conference  should  be  called  the  Conference  for  the 
Advancement  of  International  Law. 

IV.  That  this  Conference  should  be  followed  by  periodical  similar  Con- 
ferences, at  intervals  sufficiently  short  to  enable  tiie  work  undertaken  to 
be  continued,  in  so  far  as  it  may  be  incomplete,  with  every  prospect  of 
success.^ 

It  will  be  observed  that  this  committee  of  distingtiished  jurists  did  not  spe- 
cifically urge  the  codification  of  international  law.  The  conference  to  be 
called  was  to  be  termed  ''a  Conference  for  the  Advancement  of  International 
Law."  Though  individual  statesmen  and  jurists  were  imdoubtedly  thinking 
of  statutory  legislation,  which  should  include  not  only  accepted  law  but  also 
new  law,  ihe  general  piupose  in  mind  was  the  clarification  of  international  law. 

Without  having  clearly  defined  the  end  in  view,  the  League  of  Nations,  by 
the  Assembly  resolution  of  September  22, 1924,  proceeded  to  appoint  a  Com- 
mittee of  Experts  for  "the  Progressive  Codification  of  International  Law  to 
prepare  a  provisional  list  of  the  subjects  of  international  law,  the  regulation  of 
which  by  international  agreement  would  seem  to  be  most  desirable  and  real- 
izable at  the  present  moment."    This  resolution  also  states : 

The  Assembly  emphasizes  the  great  immediate  practical  value  in  this 
connection  of  assembling  together  in  the  form  of  a  code,  according  to  a 
methodical  classification,  the  various  general  international  conventions, 
i.e.,  those  which  are  open  to  acceptance  by  states  in  general. 

The  Committee  of  Experts  in  its  report  of  April  23, 1929,  made  reference  to 
the  possibility  of  ''a  code  to  be  published  of  the  collective  conventions  from 
which  rules  of  international  law  can  be  derived."  The  subjects  chosen  for 
study  were  Nationality,  the  Law  of  Territorial  Waters,  and  Responsibility  of 
States  for  Damage  Caused  in  Their  Territory  to  the  Person  or  Property  of  For- 
eigners. The  first  Conference  for  the  Codification  of  International  Law  was 
held  at  The  Hague  from  March  13  to  April  13, 1930.  The  results  of  this  con- 
f^enoe  were  a  Draft  Convention  on  Nationality,  a  Protocol  on  Military  Obli- 
gationSy  and  two  Protocols  on  Statelessness,  submitted  for  the  further  consid- 
eration of  the  governments  there  represented.  There  was  a  complete  deadlock 
OQ  the  other  two  subjects. 

In  the  preamble  of  the  resolution  of  the  Assembly  of  the  League  of  Nations 
which  was  adopted  October  3, 1930,  occurs  the  following  curious  vague  outline 
of  policy  for  codification : 

1  Proeh-Vmhaux  of  the  Proceedings  of  the  Oommittee,  The  Hague,  1920,  pp.  747-748. 
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That  the  Assembly  decides  to  continue  the  work  of  codification  with  the 
object  of  drawing  up  conventions  which  shall  place  the  relations  of  States 
on  a  legal  and  secure  basis  without  jeopardizing  the  customary  interna- 
tional law  which  should  result  progressively  from  the  practice  of  States 
and  the  development  of  jurisprudence. 

Ck)nsiderable  light  is  thrown  upon  the  divergence  of  views  on  this  subject 
in  the  League  of  Nations  by  the  alternative  resolutions  prepared  by  various 
groups  of  nations,  notably  that  of  the  British,  French,  German,  Italian,  and 
Greek  delegations: 

It  is  desirable  to  recognize  a  distinction  between  the  gradual  formula- 
tion and  development  of  customary  international  law,  which  should  result 
progressively  from  the  practice  of  States  and  the  development  of  interna- 
tional jurisprudence,  and  the  formulation  of  international  conventions  by 
the  States,  of  precise  rules,  whether  derived  from  customary  international 
law  or  entirely  new  in  character,  to  govern  particular  relations  between 
States  the  regulation  of  which  by  general  agreement  is  f  otmd  to  be  of  im- 
mediate practical  importance. 

The  Assembly  considers  that  the  term  "codification"  as  applied  to  the 
work  of  the  development  of  international  law  undertaken  by  the  League 
of  Nations  should  be  imderstood  as  an  activity  of  the  last-mentioned 
character,  and  that,  in  present  circumstances,  as  was  shown  by  the  experi- 
ence of  the  Conference  at  The  Hague,  it  is  not  for  the  League  or  the 
conferences  convened  by  it  to  endeavor  to  formulate  the  rules  which  are 
binding  upon  States  as  part  of  the  customary  law  of  nations. 

The  resolution  proposed  by  the  Norwegian  and  Swedish  delegations  stated: 

The  Assembly  is  of  the  opinion  that  the  term  ''codification"  applied  to 
the  work  of  developing  international  law  tmdertaken  by  the  League  of 
Nations,  should  be  interpreted  as  meaning  the  embodiment  in  a  series  of 
international  conventions,  freely  accept^  by  states,  of  definite  rules, 
either  based  on  customary  international  law  or  being  entirely  new  law,  to 
govern  such  forms  of  private  inter-State  relations  as  it  may  seem  immedi- 
ately practical  and  important  to  regulate  by  general  agreement. 

M.  Rolin,  of  Belgium,  offered  the  following  illuminating  resolution: 

It  has  been  shown  by  the  experience  already  acquired  in  this  field  of  the 
League  of  Nations  that  it  is  hardly  practicable  to  assign  as  the  object  of 
codification  conventions  the  determination  of  the  existing  customary  law, 
since  new  elements  must  necessarily  be  introduced  in  any  endeavor  of  the 
kind  in  question ;  that  moreover  attempts  imprudently  undertaken  in  such 
a  sense  involve  the  risk  of  enfeebling  law  which  is  already  in  process  of 
formation  and  of  which  the  consolidation  and  development  may  be  ex- 
pected from  the  progress  of  international  practice  and  jurisprudence; 

That,  accordingly,  while  it  is  advantageous  that  docmnentation  regard- 
ing international  practice  and  jurisprudence  should  be  brought  tof^ther  . 
for  the  purpose  of  the  preparation  for  codification  conferences,  it  will  bej 
desirable  that  henceforth  the  discussion  should  be  to  a  greater  degree  dn*^ 
rected  towards  examination  of  the  value  of  the  rules  which  it  is  eontem-  ■ 
plated  to  adopt  for  the  future. 
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The  comment  of  Mr.  Costello,  representing  the  Irish  Free  State  in  the  Coun- 
cil of  the  League  of  Nations,  concerning  the  method  to  be  followed  in  codifica- 
tion is  of  interest:  ''The  work  of  codification  should  be  carried  on  not  only  by 
expert  jurists,  but  equally  by  those  who  are  able  to  examine  with  a  view  to 
reaching  a  compromise  legal  questions  and  political  considerations." 

Professor  A.  Pearce  Higgins,  of  Cambridge  University,  commented  upon  the 
Hague  Codification  Conference  as  follows: 

The  word  ''codification"  has  several  meanings,  and  in  the  sense  in  which 
it  is  imderstood  at  The  Hague,  it  meant  more  tiian  the  compilation  of  a 
systematic  statement  of  the  existing  law  on  the  several  subjects,  which  is 
its  ordinary  significance.  It  meant  the  making  of  new  rules  of  law,  in 
other  words,  legislation.^ 

The  British  Government  in  its  reply  to  an  enquiry  sent  out  by  the  Secretary- 
General  of  the  League  of  Nations  imder  date  of  January  19, 1931,  concerning 
the  program  for  codification  outlined  in  the  resolution  of  the  Assembly  previ- 
ously cited,  observed  that  "the  work  of  The  Hague  Conference  would  have 
been  more  useful  if  it  had  been  recognized  from  the  outset  that  its  function  was 
one  of  legislative  codification  and  not  one  of  consolidatory  codification."  The 
French  Government,  replying  to  the  same  enquiry,  asserted  that  "codification 
should  not  be  directed  toward  laying  down  rules  which  already  exist."  The 
Italian  Government  expressed  its  doubts  concerning  further  attempts  at  codi- 
fication by  the  League.' 

We  would  now  seem  to  be  in  the  position,  in  the  light  of  what  has  preceded, 
to  attempt  to  clarify,  if  we  may,  the  whole  problem  of  codification  and  to  draw 
certain  conclusions  concerning  "the  advancement  of  international  law"  which 
is  the  Intimate  concern  of  all  who  are  interested  in  international  polity.  We 
must,  however,  at  the  outset  recognize  that  fundamental  questions  of  a  contro- 
versial character  are  involved  which  it  would  not  be  possible,  within  the  scope 
of  this  article,  to  present  adequately.  For  example,  there  is  the  old  contro- 
versy concerning  the  relative  merits  of  "imwritten"  and  "written"  law;  con- 
cerning the  value  of  "judge-made  law";  concerning  the  Austinian  concept  of 
law  as  a  sovereign  command  enforced  through  the  courts.  The  attitude  which 
we  may  take  on  these  various  questions  must  necessarily  color  our  estimate  of 
codification,  whether  of  mimicipal  or  of  international  law.  A  highly  contro- 
versial problem  which  we  cannot  attempt  here  to  resolve  is  that  of  the  author- 
ity of  decisions  of  the  League  of  Nations  as  a  rule  of  international  law.  We 
may,  however,  venture  to  define  more  clearly  what  should  be  the  true  nature  of 
codification  by  the  League  of  Nations. 

ikiough  has  been  shown  to  demonstrate  that  codification  may  be  regarded  in 
two  lights,  namely,  either  (1)  as  a  kind  of  authoritative  compilation  to  form  a 


*Mtirii  Year  Book  of  International  Law,  1932,  p.  7. 

'  Quoted  by  Maiil^  0.  Hudson  in  an  editorial  on  "The  Prospect  for  Future  Codification 
in  this  JouBN AL,  VoL  26  (1932),  p.  137. 
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'  digest  fwUie  information  of  statesmen  and  jiiristfl;  or  (2)  as  a  process  of  statu- 
tory legislation  which  has  actual  binding  force  on  the  parties  subject  to  its 
auUiority.  There  would  certainly  seem  to  be  a  substantial  unanimity  in  re- 
gardii^  a  code  as  a  convenient  form,  whether  prepared  by  private  individuals, 
such  as  Dr.  Lieber,  David  Dudley  Field  in  his  project  of  1881,  Bluntachli  in 
1890,  by  learned  institutes  of  law  or  by  government  authority.  The  main  end 
always  in  view  would  seem  to  be  a  concise,  logical,  orderly  restatement  of  ac- 
cepted law,  whether  written  or  unwritten.  Difficulties,  however,  immediately 
begin  to  present  themselves  when  we  envisage  the  enactment  of  a  code  dther 
by  statutory  legislation  or  through  the  negotiation  of  multilateral  treaties.  It 
is  evident  that  while  there  is  no  unanimity  of  opinion  concerning  the  scope  of 
codification  of  international  law,  there  is  a  general  realization  that  the  procesa 
contemplated  is  one  of  legixlation.  The  purpose  is  not  merely  to  state  existing 
law — what  the  British  Government  terms  "consolidatory  legislation," — but 
also  to  enact  new  law.  The  task  is  not  one  of  compilaiion  by  jurisconsults,  as 
in  the  Ck>des  of  Justinian,  but  of  legislative  enactment. 

Professor  P.  J.  Baker,  of  the  University  of  London,  has  admirably  stated  the 
distinction  between  these  two  functions  of  codification : 

.  .  .  the  word  codification  properly  used  metms  the  writing  down  of  existing  law,  ,  .  , 
tite  making  of  new  law,  either  in  tMicuo  or  by  the  amendment  or  development  of  ftTTntjng 
rules,  ought  to  be  tenned  legislation.  This  need  not  involve  an  abaolutely  rigid  ad- 
herence to  the  distinction  made.  Codification  may  involve  minor  changes  in  the  existing 
law  and  legislatioQ  may  include  the  re-enactment  of  some  parts  of  the  existing  law;  but 
broadly  the  distinction  is  clear. 

This  use  of  the  terms  is  in  accordance  with  the  beat  British  opinion.  In  his  discusnon 
of  the  codificatim  of  parts  of  TJlngliah  l&w  by  means  of  consolidating  statutes.  Sir  f^«derid 
Pollock  remarks  that  "a  certain  number  of  well  settled  pwtions  of  our  general  commerdal 
law  have  been  declared  in  statutory  fonn,  codified  in  fact";  and  he  says  further,  that  the 
cases  decided  on  the  construction  of  these  "codes"  have  been  very  few  "and  of  those, 
almost  all  have  been  on  questions  of  principle  which  the  Acts  hod  left  open  bsoause  Uie 
existing  law  left  them  open."  In  other  words,  the  partial  "codification"  of  Pngl"*  law 
which  has  been  done  by  means  of  consolidating  statutes,  and  which  Sir  fVedoick  Pollock 
approved  and  wished  to  continue,  has  been  in  a  very  rigid  sense  the  writing  down  of  the 
existing  and  accepted  law,  not  the  development  of  new  law. 

This  distinction  between  codification  and  legislation  is  not  the  lem  real,  nw  of  less 
significance,  because  every  code  is  in  fact  brought  into  force  by  a  legislative  process. 
Even  if  it  is  no  more  than  the  writing  down  in  the  strictest  sense  of  p*iirting  unwritten  or 
ciKtomaiy  law,  it  becomes  "statutory"  law  only  as  the  result  of  action  by  the  law-making 
authority.  Similariy,  in  intemationol  law,  a  new  code,  even  if  it  embodies  nothing  but 
the  universally  accepted  rules  of  the  existing  system,  could  only  come  into  force  as  a 
result  of  a  process  analogous  to  that  of  legislation.    In  Sir  T.  E.  Holland's  wonis: 

"A  written  statement  of  .  .  .  any  branch  of  the  law  of  nations  can,  of  course,  becmne 
binding  only  by  means  of  ocmvention;  since  treaty-mokiiig  on  a  large  scale  is  tiw  onty 
substitute  tac  legislaticm  available  to  a  group  of  independrait  political  communitiea." 

This  point,  indeed,  illustrates  well  one  aspect  of  the  practical  importanee  of  the  di» 
tinction  made  between  legislatim  and  codification;  for  an  international  e 
the  best  is  not  a  very  satisfactory  substitute  for  a  legislative  procea.    TIm  p 
put  in  some  words  from  the  same  high  autbwi^: 


THE  CODIFICATION  OF  INTERNATIONAL  LAW  31 

"Quasi-legislation  by  a  congress  is,  strictly  speaking,  a  contract,  which  binds  only  those 
who  are  parties  to  it;  though,  if  those  parties  are  numerous  and  important  enough,  the 
moral  weight  of  their  formulated  opinion  is  with  difficulty  resisted  in  the  long  run  by  a 
dissentient  minority  of  the  nations." 


It  may  be  taken,  therefore,  that  codification  in  its  strict  sense,  and  in  the  sense  partic- 
ularly in  which  it  has  been  used  by  British  writers  and  by  the  British  Government,  means 
the  declaration  of  existing  law.  It  will  be  so  used  in  this  study,  while  the  word  "legis- 
lation'' will  be  used  to  indicate  the  means  by  which  international  law  can  be  amended  or 
added  to,  and  by  which  new  law  can  be  made.  Legislation,  no  doubt,  is  an  inexact  term 
to  use  in  connexion  with  international  law;  but,  as  will  be  shown  later,  it  is  much  more 
exact  today  than  it  was  when  the  phrase  "quasi-legislation"  was  first  used  by  Holland  in 
1876.  In  its  broad  sense  it  conveys  the  right  meaning,  for  the  operations  described  later 
on  as  legislative  are  the  processes  which,  in  international  society,  properly  correspond  to 
legislation  in  a  national  State. 

In  codification,  used  in  this  narrow  sense,  and  considered  as  a  practical  legal  process, 
there  are  two  essential  points  which  differentiate  it  from  legislation;  the  purpose  with 
which  it  is  undertaken  and  the  method  by  which  it  is  carried  through. 

The  purpose  of  codification  is  of  course  to  improve,  not  the  substance,  but  the  form  of 
the  law;  to  make  its  rules  easier  to  understand  and  to  apply,  not  to  alter  the  rules  them- 
selves. It  is  to  improve  the  form  of  the  law  by  getting  rid  of  apparent  ambiguities  or 
conflicts,  by  bringing  customaiy  law  and  statutory  law  together  into  one  coherent  and 
consistent  whole,  and  thus  to  clarify  the  obligations  of  the  subjects  of  the  law  without 
adding  to  or  diminishing  those  obligations. 

The  method  of  codification  is  likewise  quite  different  from  that  of  legislation,  in  that 
it  18  necessarily  a  work  for  professional  lawyers  alone.  It  can  only  be  carried  through 
by  the  intensive  study  by  commissions  of  lawyers  of  existing  rules,  statutes,  custom, 
practice*  decisions  of  courts,  etc.  On  the  basis  of  such  study  the  lawyers  reduce  their 
condusicms  to  writing  for  the  acceptance  of  the  law-making  authority  in  substitution  for 
the  existing  law.  All  the  consolidating  statutes  in  British  legal  history  have  been  so 
drawn  up.  It  is  a  work  which,  in  Pollock's  words,  can  only  usefully  be  carried  out  hf 
''proceeding  with  the  utmost  caution  and  emplo3ring  the  veiy  best  learning  and  skill  that 
can  be  seciured."  It  is  the  same  method  of  a  lawyer's  commission  leading  up  to  inter- 
national conferences  of  lawyers  which  Oppenheim  had  in  view  in  advocating  before  the 
war  the  codification  of  parts  of  international  law.  It  is  again  the  same  process  which  Is 
proposed  in  the  Resolution  of  the  Jurists'  Committee  quoted  above,  except  that  as 
preparatoiy  commissions  they  propose  to  use  the  existing  academic  Institutes  of  Inter- 
national Law.* 

The  late  Professor  Theodore  S.  Woolsey,  of  Yale  University,  after  defining 
codification  as  "the  reducing  of  its  unwritten  case  law  to  statutory  form/'  goes 
onto  say  that: 

This  in  the  matter  of  international  law  is  impossible,  because  no  author- 
ity is  empowered  to  enact  statutes  to  cover  it.  What  then  in  interna- 
tional law  is  the  equivalent  of  statutory  enactment?  Clearly  it  is  the 
general  acceptance  by  States  under  treaty.  Such  a  process  consists  of 
two  parts;  the  scientific  determination  of  the  law  as  it  is  and  as  it  should 
be,  and  the  public  universal  acceptance  of  the  law  as  it  shall  be,  as  some- 

«  British  Tear  Book  of  International  Law,  1024,  pp.  41-i4. 
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thing  b;  which  each  State  consents  to  be  bound.    The  first  process  is  aca- 
demic, scholarly:  the  second  process  is  political." 

It  is  clear,  then,  that  codification  by  means  of  international  conferences,  or 
more  specifically  by  means  of  multilateral  conventions,  is  distinctively  a  legis- 
lative and  a  political  process.  We  need  not  enter  here  into  a  discussion  of  the 
juridical  bindii^  value  of  legislation  of  this  nature.  What  is  of  inmiediate  in- 
teretst  is  the  question  whether  such  legislative  enactment  is  a  dedrable  proceaa. 
The  following  comments  by  distinguished  jurists  may  serve  to  throw  light  <m 
the  right  answer  to  this  question. 

Justice  CardoBO,  of  the  United  States  Supreme  Court,  in  his  lectures  before 
the  Law  School  at  Yale  University  in  1923  on  the  subject  "The  Growth  of 
Law,"  stated: 

jStare  decMu  is  not  in  the  ctmstitution,  but  I  should  be  half  n»dy  to  put  it  Uiere,  and 
to  add  thereto  the  requirement  of  mechanical  and  literal  reproducti<»i,  if  coly  it  wen 
true  that  legislation  ia  a  sufficient  agency  of  growtii.  The  centuries,  if  they  have  [woved 
anything,  have  proved  the  need  of  something  more.  These  tentative  and  unoertain 
gropings  may  be  deplored,  but  they  are  inevitable,  none  the  leas,  if  we  are  not  to  rurii 
blindly  into  iItIttimi  Unique  aituatioos  can  never  have  their  answera  ready  made  as 
in  the  complete  tetter-writing  guides  or  the  manuala  of  the  art  of  oonversatian.  Justice 
is  not  to  be  taken  by  storm.  She  is  to  be  wooed  by  slow  advances.  Subatituta  statute 
for  decision,  and  you  shift  the  center  of  authority,  but  add  no  quota  of  ii 
If  legislation  is  to  take  the  place  of  the  creative  action  of  the  courts,  a  li 
mittee  must  stand  back  tf  us  at  every  session,  a  sort  <rf  supercourt  itself.  No  g 
is  given  us  that  a  choice  thus  made  will  be  wiser  than  our  own,  yet  its  tona  will  give  it  a 
rigidity  that  will  make  retreat  or  compromise  impoaible.  We  shall  be  exchanging  a 
proceen  of  trial  and  error  at  the  hands  of  judges  who  make  it  the  bumnesB  of  their  liree 
for  a  process  of  trial  and  error  at  the  hands  of  a  legislative  committee  who  will  give  it 
such  spare  moments  as  they  can  find  amid  multifarious  demands.  Even  if  we  eould  bfr* 
liere  that  the  amateurs  would  be  wiser  than  the  profeasionalB,  their  temedy  woold  ba 
prescribed  too  late  to  help  the  patient  whose  <l«p»»»  they  had  obeerved.  Administerad 
to  another,  wiUiout  reckoiung  a  change  of  symptoms,  it  might  do  more  harm  than  good. 
I  do  not  mean  to  depreciate  unduly  the  value  of  the  statute  as  an  instrument  of  refocm. 
Legislation  can  eradicate  a  cancer,  right  some  hoary  wrong,  correct  some  definitdy  estab- 
lished evil,  which  defies  the  feebler  remedies,  the  distinctions  and  the  fictions,  familiar  to 
the  judicial  process.  Legislation,  too,  can  sum  up  at  times  and  simplify  the  eondosiona 
reached  by  courts,  and  give  them  new  validity.  Even  then,  its  relief  is  provisimial  and 
temporary.  The  t^cle  is  unending.  "Code  is  followed  by  commentary,  and  eommentarx 
l^  revision,  and  thus  the  task  is  never  done."* 

The  following  excerpts  from  Law:  Its  Origin,  Growth  and  Ftmetion,  hy 
James  Coolidge  Carter,  late  member  of  the  New  York  Bar,  are  pertinent  and 
forceful: 

(1)  l4iw  b«0in«  as  tiie  product  of  the  automatic  action  of  society,  and  becomes  in  time 
a  cause  of  the  continued  growth  and  perfection  of  soeie^.  Society  cannot  exist  withoot 
it,  or  exist  without  producing  it.  Ubi  loeietas  tbi  Ux.  I«w,  therefore,  is  self-created 
Htd  self-existent.    It  is  the  jorm  in  irttich  human  conduct — that  is,  human  Utm,  pnmda 


*  This  JOUBNAI^  Vol  16  (1922),  p.  428. 
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itself  uoder  the  necessary  operation  of  the  cauaes  which  govern  conduct.  It  is  the  fniit 
of  the  myriads  of  concurring  judgmento  of  all  the  membera  of  society  pronounced  after 
a  study  of  the  consequences  of  conduct  touching  nhat  conduct  should  be  followed  and 
what  should  be  avoided. 

(2)  IsBsmucb  as  conduct  ia  necessarily  controlled  by  previous  thought,  and  such 
tJiought  ia  determined  by  individual  constitution,  that  is,  character,  and  the  environ- 
ment, nothing  can  directly  control  conduct,  which  cannot  control  both  character  and 
environment.    It  is  not,  therefore,  possible  to  make  larc  by  legislative  action. 

In  his  comments  on  the  Report  of  David  Dudley  Field  advocating  a  Civil 
Code  for  New  York  State,  Mr.  Carter  observes: 

The  propositiona  embraced  in  this  Report  are  subetantially  theee: 

First:  Whatever  is  clearly  known,  can  be  clearly  stated  in  loriting.  and  therefore,  all 
that  is  clearly  known  of  taw  can  be  clearly  stated  in  writing; 

Second:  A  Code  therefore  is  practicable,  for  a  Code  is  but  the  simple  and  ordedy 
st&tement  in  writing  of  all  we  know  of  the  tew; 

Third:  It  ia  true  that  we  cannot  foresee  what  the  law  would  be  for  new  cases,  that  ia, 
for  new  groupings  of  fact  arising  in  the  future,  but  we  are  not  obliged  to  lay  it  down  for 
such  cases,  and  should  not  attempt  to  lay  it  down  in  a  Code. 

Fourth:  The  benefits  which  would  be  derived  from  a  codification  of  the  law  would  be 
very  great  in  number  and  variety;  the  law  would  be  rendered  much  more  clear  and 
certain,  and  instead  of  necessitating  a  search  through  a  library  of  books,  could  be  found 
in  a  single  volume,  and  the  ordinary  layman  could  obtain  that  knowledge  of  its  rules  to 
which  every  one  is  entitled  who  is  boimd  by  them. 

This  reasoning,  if  such  it  may  be  called,  contains  nearly  every  form  of  error.  The  Brat 
propoajtion  is  a  mere  truism.  Who  has  ever  doubted  the  possibility  or  eipedienoy  of 
reducing  our  knowledge  of  tbe  law,  as  of  everything  else,  to  writing?  It  completely 
justifies,  were  iustitication  needed,  tbe  very  thing  we  have  been  doing  ever  since  law 
cajne  to  be  thought  of,  by  our  digests  and  treatises  which  are  reductions  of  all  we  know 
of  tbe  law  to  writing,  but  it  justifies  nothing  more.  The  second  propositiDn  would  be  true 
if  tttUinc  law  in  writing  and  enacting  law  in  writing  were  tbe  same  thing,  but  things  more 
different  from  each  other  could  scarcely  be  imagined.  Statinn  law  is  the  scientific  work 
of  putting  into  orderly  form  those  customary  rulea  of  conduct  which  men  in  society  have 
eome  to  observe,  and  requires  scientific  knowledge  in  any  one  undertaking  the  taak. 
Bnactinc  law  is  the  giving  of  a  command  sucb  as  a  superior  gives  to  an  inferior,  and  doM 
not  absolutely  require  any  knowledge  at  all  in  him  who  gives  it,  and  such  commands  an 
in  fact  oft«n  given  by  those  who  have  no,  or  little,  knowledge  or  whose  knowledge  is  of  a 
kind  not  at  all  desirable.  Stating  a  rule  of  the  common  unwritten  law  is  putting  into 
words  a  rule  by  which  all  conduct  of  the  kind  described  may,  so  far  as  the  past  enables  va 
to  determine,  be  governed  consiBtently  with  tbe  sense  of  justice,  but  which  future  exi- 
pcrience  may  require  to  be  restricted,  amended,  or  enlarged.  Eitaeling  a  rule  of  the 
eoauacm  tew  is  making  an  absolute  rule  by  which  all  such  conduct  muit  be  governed, 
leganiless  of  the  sense  of  justice. 


Well  may  the  advocates  of  codification  shrink  from  a  task  which  sheer  presumption 
only  would  assume  when  the  nature  of  it  is  fully  understood;  for,  disguiae  it  as  they  may, 
tbe  taak  is  to  frame  rulee  which  the  unknown  conduct  of  the  future  will  follow  and  obey. 
Tb»  oeceasarily  suppoeee  that  the  legislator  con  compel  the  members  of  society  to  act 
with  uniformity  in  obedience  to  his  dictates,  in  other  words,  that  there  is  or  can  be  a 
human  sovereign  able  to  do,  as  Austin  and  Maine  aay,  "exactly  as  he  pleasea."    The 
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attempt,  whenever  made,  will  prove  as  futile  and  nuaerable  as  the  effort  of  the  soenie 
artist  to  mimic  the  thunder  of  Jove. 

Demens  qvi  nimbos  ei  non  imitabUe  fvlmen 
.  .  .  nmularet, 

I  dismiss  the  topic  of  codification  with  the  conviction  that  so  far  as  it  is  a  scheme  iot 
the  conversion  of  the  unwritten  into  written  law  because  of  a  supposed  superiority  of  the 
latter,  it  is  entirely  inconsistent  with  the  fundamental  principles  of  law.  The  peculiar 
condition  which  has  sometimes  obtained  and  may  hereafter  obtain,  where  different  po- 
litical societies  with  different  original  customs  are  struggling  for  imity  may  justify  a 
limited  reduction  of  conflicting  usages  by  a  codif3ring  statute.  But  when  any  such  at- 
tempt is  made  the  true  nature  of  law  wiU  re-assert  itself.  A  judiciary  law  will  grow  up 
around  the  code  and  will  eventually  replace  the  written  enactment  and  the  law  actually 
administered  will  be  that  which  conforms  to  the  customs  of  men. 

Oppenheim,  the  great  English  publicist  on  international  law,  in  a  thorough 
discussion  of  the  whole  problem  of  codification,  observes,  inter  alia: 

Codification  certainly  interferes  with  the  so-called  organic  growth  of  the  law  through 
usage  into  custom.  It  is  true  that  a  law,  once  codified,  cannot  so  easily  adapt  itself  to 
the  individual  merits  of  particular  cases  which  come  under  it.  It  is  further  a  fact  which 
cannot  be  denied,  that  together  with  codification  there  frequently  enters  into  courts  of 
justice,  and  into  the  area  of  juridical  literature,  a  hair-splitting  tendency,  and  an  inter- 
pretation of  the  law,  which  often  clings  more  to  the  letter  and  the  word  of  the  law  than 
to  its  spirit  and  its  principles.  And  it  is  not  at  all  a  fact  that  codification  does  away  with 
controversies  altogether.  Codification  certainly  clears  up  many  questions  of  law  which 
have  been  hitherto  debatable,  but  it  creates  at  the  same  time  new  controversies.  And, 
lastly,  all  jurists  know  very  well  that  the  art  of  legislation  is  still  in  its  infancy  and  not  at 
all  highly  developed.  The  hands  of  legislators  are  very  often  clumsy,  and  legislation 
often  does  more  harm  than  good. 


But  is  the  law  of  nations  ripe  for  codification?  I  readily  admit  that  there  are  certain 
parts  of  that  law  which  would  offer  the  greatest  difficulty  and  which  therefore  had  better 
remain  imtouched  for  the  present.  But  there  are  other  parts,  and  I  think  that  they 
constitute  the  greater  portion  of  the  law  of  nations,  which  are  certainly  ripe  for  codifies^ 
tion.  There  can  be  no  doubt  that,  whatever  can  be  said  against  codification  of  the  whole 
of  the  law  of  nations,  partisJ  codification  is  possible  and  comparatively  easy.  The  work 
done  by  the  Institute  of  International  Law,  and  published  in  the  Annuaire  de  VlnslittU 
de  Droit  International,  gives  evidence  of  it.  And  the  number  and  importance  of  the 
law-making  treaties  produced  by  the  Hague  Peace  Conferences  and  the  Declaration  of 
London  resulting  from  the  Naval  Conference  of  London,  1908-1909  (though  the  latter 
has  not  been  ratified),  should  leave  no  doubt  as  to  the  feasibihty  of  such  partial 
codification. 

However,  although  possible,  codification  could  hardly  be  realised  at  once.  The  dif&- 
culties,  though  not  insuperable,  are  so  great  that  it  would  take  the  work  of  perhaps  a 
generation  of  able  jurists  to  prepare  draft  codes  for  those  parts  of  International  Law 
which  may  be  considered  ripe  for  codification.  The  only  way  in  which  such  draft  codes 
could  be  prepared  consists  in  the  appointment  on  the  part  of  the  Powers  of  an  inter- 
national committee  composed  of  a  sufficient  number  of  able  jurists,  whose  task  would  be 
the  preparation  of  the  drafts.  Public  opinion  of  the  whole  civilised  world  would,  I  am 
sure,  watch  the  work  of  these  men  with  the  greatest  interest,  and  the  Parliaments  of  the 
civilised  States  would  gladly  vote  the  comparatively  small  sums  of  money  neoessaiy  for 
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the  costs  of  the  work.  But  in  proposing  codification  it  is  necessary  to  emphasise  that 
it  does  not  necessarily  involve  a  reconstruction  of  the  present  international  order  and  a 
recasting  of  the  whole  ^srstem  of  International  Law  as  it  at  present  stands.  Naturally,  a 
codification  would  in  many  points  mean  not  only  an  addition  to  the  rules  at  present 
recognised,  but  also  the  repeal,  alteration,  and  reconstruction  of  some  of  these  rules. 
Yet,  however  this  may  be,  I  do  not  believe  that  a  codification  ought  to  be,  or  could  be, 
undertaken  which  would  revolutionise  the  present  international  order  and  put  the  whole 
tystem  of  International  Law  on  a  new  basis.  The  codification  which  I  have  in  view  is 
one  that  would  embody  the  existing  rules  of  International  Law  together  with  such  modifi- 
cations and  additions  as  are  necessitated  by  the  conditions  of  the  age  and  the  veiy  fact 
of  codification  being  taken  in  hand.  If  International  Law,  as  at  present  recognised,  is 
once  codified,  nothing  prevents  reformers  from  making  proposals  which  could  be  realised 
by  sueoessive  codifications.^ 

Bluntschli,  in  the  introduction  to  his  own  magistral  attempt  at  the  codifica- 
tion of  international  law,  commenting  on  the  labors  of  Francis  Lieber,  David 
Dudley  Field;  and  other  attempts  at  codification,  observes: 

Le  contenu  de  ces  travaux  scientifiques  ne  difi^re  pas  au  fond  de  celui  des  codes;  on  y 
fonnule  le  droit  en  vigueur.  Mais  conmie  ils  sont  I'oeuvre  de  simples  citoyens,  et  que  les 
codes  sont  par  contre  I'oeuvre  de  T^tat,  ils  ne  peuvent  pr^tendre  k  Itre  respect^  au  mSme 
titre  que  les  lois.  lis  n'ont  d'autre  autorit^  que  celle  de  la  science,  et  pour  autant  qu'ils 
soot  eonformes  k  la  verity  et  k  la  justice.  Ces  travaux  ont  done  une  autorit^  morale, 
interne,  soumise  k  la  critique  de  tous  les  temps,  libre  avant  tout,  et  non  point  cette 
autorit^  inattaquable,  soutenu  par  des  forces  ext^rieures,  et  qui  est  le  propre  des  lois.* 


Au  fond,  le  droit  international  est  I'oeuvre  de  la  science ;  c'est  elle  qui  a  r6veill6  dans 
le  monde  civilis^  le  sentiment  si  longtemps  assoupi  des  droits  de  Thumanit^.  Les  hommes 
d'^t  entreprirent  de  cultiver  et  de  d^velopper  le  droit  international.  Encore  atgourdliui 
nous  voyons  agir  ces  deux  forces,  les  hommes  de  science  et  les  hommes  d'etat.  Tantdt 
e'est  la  science  qtu  marche  en  avant,  a  m^sure  qu'elle  d^veloppe  les  principes  du  droit 
international ;  tantot  elle  est  k  la  remorque  des  hommes  d'etat,  lorsque  ceux-ci,  entrain^ 
par  le  courant  de  Popinion  publique,  se  decident  k  appliquer  des  id^es  eonformes  aux 
besoins  du  temps.  Lorsque  la  science  r^ussit  k  formuler  clairement  une  idde,  k  I'exprimer 
sous  forme  de  principe  juridique,  et  qu'ensuite  les  diverses  puissances  commencent  k 
observer  ce  principe,  alors  se  forme  le  droit  international,  lors  meme  qu'il  ne  serait  pas 
r^connu  partout,  ou  que  son  execution  ne  pourrait  pas  toujours  6tre  obtenue.  Malgri 
Tabsenoe  dhm  corps  faisant  des  lois  poiu-  Thumanit^  enti^re,  malgr^  Tabsence  de  tribimaux 
intemationaux,  on  n'en  constate  pas  moins  un  d^veloppement*  successif  du  droit  inter- 
national, chaque  fois  quW  6tat  ou  un  peuple  important  reussissent  k  faire  reconnaitre 
et  respecter  dans  la  pratique  certains  droits  ou  devoirs  intemationaux.* 

The  views  which  have  been  quoted  in  the  course  of  this  article,  whether  di- 
rected to  the  codification  of  mimicipal  law  or  the  codification  of  international 
law,  support  in  the  main  the  contention  that  the  restatement  and  revision  of 
international  law  by  legislative  enactment  through  treaty  agreements  is  a  most 
dabious  and  defective  method.  The  practical  lessons  learned  from  the  Codi- 
fication Ck)nference  of  1930  at  The  Hague  forcibly  confirm  this  conclusion. 

'  Oppenheim's  International  Law,  4th  ed.,  Vol.  I,  pp.  49-51. 

•  Le  Droit  Intemaiumal  CodifU,  p.  6.  •  Id,,  p.  17. 
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This  conference  was  composed  of  official  representatives  of  govemmentB  intuit 
on  maintaining  special  points  of  view  dictated  largely  by  the  ejdgencics  of 
diverse  political  philosophies  and  special  considerations.  Discussion  turned 
not  so  much  on  the  requirements  of  a  rational,  coherent  system  of  interoa- 

^'  tional  law,  or  on  a  scientific  approach  to  specific  problems.    The  atmosphere 

of  the  conference  was  diplomatic  and  political,  not  juriBtic. 

Can  any  good  come  out  of  such  a  procedure?    In  so  far  as  concems  the 

existing  law  of  nations,  the  answer  would  seem  to  be  decidedly  in  the  negative. 

^  It  is  most  undesirable  to  invite  controversy  concerning  principles  and  rules  of 

;i  international  law  which  are  gradually  emerging  out  of  the  necessities  and  tile 

I  practice  of  mtemational  society  and  which  bid  fair  to  win  acceptance  through 

judicial  decisions  and  the  opinions  of  jurisconsults.    The  Great  Powers,  as  has 

'  already  been  indicated,  seem  agreed  that  there  shall  be  no  disputatious  disciu- 

sions  concerning  exiatii^  law.  With  respect  to  the  making  of  new  law,  the 
dangers  of  unscientific  statutory  legislation  and  of  the  possibilities  of  creating 
fresh  controverBies  would  appear  obvious.    The  cautious  proposal  contained 

,  in  the  resolution  of  the  Assembly  of  the  League  of  Nations  of  October  3, 1930, 

"to  continue  the  work  of  codification  with  the  object  of  drawing  up  conven- 
tions which  shall  place  the  relations  of  States  on  a  legal  and  secure  baoa ' 
without  jeopardizing  the  customary  international  law  which  should  remit  pro- 
gressively  from  the  practice  of  States  and  the  development  of  jurispnideoioe," 
Bu^ests  a  confusion  of  aims  as  well  as  the  realization  of  the  perils  of  codifica- 
tion. The  statement  that  "The  Assembly  emphasizes  the  great  immediate 
practical  value  in  this  connection  of  assembling  together  in  the  form  of  a  code, 
according  to  a  methodical  classification,  the  various  general  international  con- 
ventions,  i.e.,  those  which  are  open  to  acceptance  by  states  in  general,"  is  noth- 
ing short  of  amazing.  If  by  this  is  intended  to  include  all  such  conventions 
as  the  Universal  Postal  Union  Convention,  International  Labor  Conventions, 
Sanitary,  Transit,  and  other  diverse  international  agreements  negotiated  un- 
der the  League  of  Nations,  the  labor  of  classification  and  compilaticMi  would 
be  of  a  stupendous  magnitude  far  exceeding  the  compilation  of  national  stat- 
utes. Furthermore,  it  would  be  a  manifest  absurdity  to  claim  that  conven- 
tions governing  such  matters  as  transit  and  communications,  obscene  publica- 
tions, and  the  opium  traffic  are  an  integral  part  of  international  common  law. 
8ucb  agreements  are  of  a  notoriously  opportunistic  nature,  dictated  by  chain- 
ing circumstances  and  subject  to  constant  revision  or  abrogation.  They  have 
only  the  most  exiguous  relation  to  the  customary  law  of  nations. 

,  From  whatever  angle  we  may  approach  this  problem  of  codification,  we 

aeem  compelled  to  recognize  that  the  whole  process  of  the  enactment  of  inter- 
national law  through  treaty  agreements  is  utterly  unsuitable  and  impractical. 
If  it  be  conceded  that  the  progres«ve  codification  of  international  law  by 
treaty  enactment  is  unsuitable,  undesirable,  and  impractical,  we  should  not 
find  it  difficult  to  agree  on  the  procedure  which  would  seem  indicated  by  reason 
(rf  the  nature  of  international  law  and  the  logic  of  experience.    Recognising 
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that  the  cufitomary  law  of  nations  is  an  orderly,  coherent  system  of  basic,  pri- 
mordial principles  and  practical  rules  which  have  arisen  out  of  the  necessities 
of  international  society;  that  its  authority  is  not  superimposed  by  sovereign 
command  but  rests  on  the  free  consent  of  nations,  we  may  insist  that  the  "ad- 
vancement of  international  law"  so  ardently  desired  should  be  along  the  lines 
abready  laid  down.  What  are  these  lines?  They  may  be  summed  up  in  the 
practice  of  nations  as  evidenced  in  the  opinions  of  jurisconsults,  state  docu- 
ments, court  decisions — ^both  mimicipal  and  international, — and  in  the  negoti- 
ation of  treaties  embodying  principles  and  rules  of  international  customary 
law.  Treaties  themselves  do  not  ipso  facto  create  international  law:  they 
apply  only  between  the  signatories.  But  they  may  so  reflect  the  accepted 
practice  of  nations  that  such  principles  and  rules  may  be  said  to  have  become 
embodied  in  the  international  common  law,  as,  for  example,  in  the  case  of 
treaties  of  extradition.  George  Grafton  Wilson  has  admirably  stated  this 
truth: 

The  reappearance  of  the  same  clause  in  a  large  number  of  treaties  be- 
tween two  or  a  few  states  may  indicate  the  existing  law  for  all,  and  in- 
dicate the  existing  law  for  the  states  parties  to  the  treaties.  When  the 
various  clauses  appear  in  treaties  made  between  several  different  states  at 
considerable  intervals  of  time,  it  is  usual  to  draw  the  same  conclusions  in 
regard  to  their  general  application.^® 

The  great  English  publicist  Hall  adds  in  this  connection: 

While,  therefore,  treaties  are  usually  allied  with  a  change  of  law,  they 
have  no  power  to  turn  controverted  into  authoritative  doctrine,  and  they 
have  but  little  independent  effect  in  hastening  the  moment  at  which  the 
alteration  is  accomplished.^^ 

It  would  seem  evident,  therefore,  that  the  true  object  of  codification,  namely, 
the  orderly,  logical  classification  and  compilation  of  existing  law  as  an  author- 
itative statement  of  international  common  law,  should  be  to  amass  the  evidence 
of  the  accepted  practice  of  nations  and  to  indicate  at  the  same  time  the  prin- 
ciples and  rules  in  actual  process  of  acceptance.  What  then  should  be  the  next 
Btq>  in  codification?  Certainly  not  in  further  diplomatic  and  political  confer- 
ences. The  right  and  the  logical  procedure  indicated  would  seem  clearly  to 
be  that  embodied  in  the  second  recommendation  of  the  Advisory  Committee 
of  Jurists,  barring,  naturally,  the  provision  for  another  conference: 

That  the  Institute  of  International  Law,  the  American  Institute  of  In- 
ternational Law,  the  Union  juridique  Internationale,  the  International 
Law  Association  and  the  Iberian  Institute  of  Comparative  Law,  should  be 
invited  to  adopt  any  method,  or  use  any  system  of  collaboration  that  they 
may  think  fit,  with  a  view  to  the  preparation  of  draft  plans  to  be  submit- 
ted, first  to  the  Governments,  and  then  to  the  Conference,  for  the  realiza- 
tion of  this  work. 

**  Intemational  Law,  p.  11.  "  Laternational  Law,  8th  ed.,  p.  12. 
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This  recommendation  is  entirely  in  harmony  with  the  practice  of  nations 
since  the  earliest  times.  The  Greeks  and  the  Romans  depended  in  the  first  in- 
stance on  their  jurisconsults  rather  than  on  oflScial  edicts  for  an  authoritative 
statement  of  the  law.  Administrative  oflScials  and  judges  alike  have  ever 
been  wont  to  turn  to  the  learned  experts  in  jurisprudence  whose  opinions  are 
often  cited  in  decisions  of  the  courts  and  in  state  documents.  The  League 
of  Nations  employed  this  method  in  dealing  with  the  question  of  the  Aaland 
Islands  and  with  the  Corfu  incident.  The  advantages  of  this  procedure  are 
fairly  obvious.  Men  versed  in  the  law  as  a  science  may  be  depended  on  to  be 
impartial.  They  are  not  interested  in  mere  litigation.  They  are  not  partis 
pria.  They  have  no  concern  how  their  opinions  may  operate  in  a  specific  in- 
stance. They  care  not  for  the  arbitrary  and  extraordinary  provisions  of  shift- 
ing legislative  enactments.  They  do  not  presume  to  usurp  either  the  f imctions 
of  the  legislator  or  of  the  judge.  They  desire  to  state  the  law,  not  to  enact 
law.  They  respect  the  freedom  of  the  judge  to  apply  the  law  according  to 
varying  facts  and  factors  in  every  fresh  case.  They  do  not  wish  to  have  the 
law  crystallized  and  stereotyped  in  formal  rigid  moulds.  They  know  that 
law  is  a  living,  growing  body,  assimilating  new  elements  and  eliminating  use- 
less elements  as  it  adjusts  itself  to  changing  sociological  conditions.  They 
are  not  the  slaves  of  precedents  and  fictions  that  do  not  serve  the  logical  and 
healthy  development  of  the  law.  They  are  impatient  of  the  technicalities  of 
the  law  courts  and  of  the  hair-splitting  tendencies  of  the  legal  practitioner. 
They  realize  with  the  great  English  jurist  Hall  that  "there  is  no  place  for  the 
refinements  of  the  courts  in  the  rough  j  urisprudence  of  nations."  They  realize 
that  the  slow  and  chaotic  development  of  international  society  demands  the 
most  cautiouS;  liberal,  rational,  and  elevated  conception  of  the  rdle  of  inter- 
national law  as  a  reasonable,  consistent  body  of  principles  and  rules  arising 
out  of  the  very  necessities  of  international  intercourse.  They  see  the  immense 
dangers  of  any  attempt  to  impose  on  nations  any  rigid,  dogmatic  system  of 
statutory  or  treaty-made  law.  In  sum,  it  is  to  the  scholarly  jurists  steeped  in 
the  science  of  jurisprudence  and  freed  from  nationalistic  and  legalistic  fetters 
that  we  must  turn  for  the  real  advancement  of  international  law. 

The  contributions  already  made  by  various  publicists,  by  groups  of  jurists, 
and  by  learned  societies  are  of  inestimable  value,  notably  by  the  Instittd  de 
Droit  International,  the  American  Institute  of  International  Law  and  the  In- 
ternational Law  Association.  Special  mention  should  be  made  of  the  valuable 
contribution  to  the  better  imderstanding  of  the  practice  of  nations  by  the  Har- 
vard Research  in  International  Law  which  for  years  has  been  engaged  in  gath- 
ering all  available  evidence  of  international  customary  law  in  the  special  fields 
designated  by  the  League  of  Nations  for  the  Codification  Conference.  No 
more  thorough  work  of  this  kind  has  probably  been  accomplished  by  any  othei 
similar  group  of  scholars. 

It  would  be  difficult  to  estimate  adequately  the  practical  and  the  profound 
influence  of  the  InstitiU  de  Droit  International  on  the  actual  practice  of  na< 
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lions  and  on  the  evolution  of  international  law  as  a  rational,  orderly  system 
adapting  itself  to  the  changing  needs  of  a  new  international  order.  Its  pro- 
nouncements have  been  cited  authoritatively  in  chancelleries  and  courts  as 
well  as  by  publicists.  Composed  of  jurists  representing  diverse  systems  of 
politics  and  jurisprudence,  the  Institut  is  peculiarly  adapted  to  meet  the  pres- 
ent insistent  and  urgent  demand  for  the  clarification  of  international  law.  Its 
resolutions  concerning  various  fields  of  the  law  of  nations,  while  not  claiming 
to  be  a  code,  amoimt  virtually  to  an  authoritative  statement  of  international 
practice  and  furnish  valuable  evidence  of  the  emergence  of  new  principles  and 
rules  demanded  by  the  necessities  of  international  intercourse.  If  the  League 
of  Nations  should  find  it  impractical  to  undertake  this  gigantic  work  of  "pro- 
gressive codification,"  it  might  not  do  better  than  to  request  the  Inatityt  de 
Droit  International  officially  to  assume  the  task  of  the  restatement  of  interna- 
tional customary  law  and  of  recommending  the  acceptance  of  those  new  prin- 
ciples and  rules  which  may  be  in  process  of  evolution,  necessitaa  juris.  What 
would  be  more  reasonable  and  more  promising  of  fruitful  results  than  that  the 
League  should  request  the  Institut  to  designate  a  commission  of  competent 
jurists  to  devote  their  entire  time  to  this  monumental  task?  Their  findings, 
published  from  time  to  time  under  the  imprimatur  of  the  League  of  Nations, 
whUe  not  requiring  the  formal  approval  of  governments,  might  serve  as  an 
authoritative  guide  to  statesmen  and  judges.  Though  lacking  the  coercive, 
and  at  the  same  time,  the  defective  value  of  legislative  or  treaty  enactments, 
they  might  exercise  a  compelling  influence  of  a  more  effective  and  constructive 
nature.  Without  prejudicing  the  fimction  of  judicial  interpretation  in  the 
evolution  of  international  law,  the  views  of  such  a  commission  of  international 
jurists  might  aid  mightily  in  enabling  judges  to  reach  conclusions  which  would 
facilitate  the  sound  evolution  of  the  law  of  nations.  In  sum,  we  would  thus 
have  eventually  a  scientific  statement  of  the  law,  a  compilation,  a  suitable 
digest,  a  virtual  code  comparable  in  value  to  the  monumental  labors  of  those 
great  jurisconsults  who  at  the  behest  of  Justinian  rendered  such  memorable 
service  to  the  cause  of  imiversal  jurisprudence. 


CONDITIONS  OF  WITHDRAWAL  FROM  THE  LEAGUE 
OF  NATIONS 

Bt  Josgphinb  Joam  Burns 
Mount  Holyoke  College 

Notices  of  withdr&w&I  from  the  League  of  Nations  during  the  year  1933  on 
the  part  of  two  States  pennanently  represented  on  the  Council,  Japan  and  Ger- 
many, have  turned  attention  once  more  to  the  provision  for  withdrawal  in  the 
Covenant  of  the  League  and  to  the  necessity  for  interpretation  of  Uie  scope 
And  meaning  of  that  provision. 

Paragraph  3  of  Article  1  of  the  Covenant  states: 

Any  Member  of  the  Le^ue  may,  after  two  years'  notice  of  its  intention 
so  to  do,  withdraw  from  the  League,  provided  that  all  its  international 
obligations  and  all  its  obligations  under  this  Covenant  shall  have  been 
fulfilled  at  the  time  of  its  withdrawal.' 

This  text  raises  the  following  questions:  How  and  why  was  this  provision  in- 
serted in  the  Covenant?  What  constitute  "international  obligations  and  ot>- 
l^ations  under  this  Covenant"?    Who  is  to  determine  their  fulfillment? 

THB  ADOPTION  OF  THE  WITHDRAWAL  CLAUSB 

The  draft  Covenant  of  February  14, 1019,  which  President  Wilson  brou^t 
back  with  him  to  the  United  States  after  his  first  trip  to  Paris  subsequent  to 
the  war,  contained  no  such  provision  for  withdrawal.*  Among  the  criticisms 
launched  against  that  document,  one  of  the  most  vehement  was  in  regard  to 
the  omisaion  from  it  of  such  a  provision.  Senator  Knox  voiced  this  critidsm 
in  a  speech  in  the  Senate  on  March  1, 1919,  when  he  asserted  that  the  term 
"le^ue"  was  misleading  since  that  term  connoted  a  confederation  which  im- 
plied a  right  in  the  members  to  withdraw  at  their  will:  "But  there  is  no  right 
of  secession  within  the  four  comers  of  this  Covenant.  On  the  other  hand,  the 
association  here  provided  for  is  a  union  in  the  full  sense  of  that  term  as  applied 
to  our  own  political  institutions.  Once  in  this  union  and  we  remain  there  no 
matter  bow  onerous  its  gigantic  burdens  may  become."'  Senator  Hitchcock, 
leader  of  the  Democratic  forces  in  the  Senate  at  that  time,  submitted  to 
President  Wilson  when  he  was  returning  to  Paris,  a  number  of  suggestions  for 
changes  in  the  draft  Covenant  of  February  14th,  intended  to  satisfy  Ameii- 

>  Another  method  of  withdnw&l,  provided  in  Art.  26  on  the  ratification  of  unendmcnta, 
hna  not  been  reeorted  to.    Paragraph  2  of  that  ajtiele  states:  "  No  such  amendment  shall  j 
bind  any  Member  of  the  League  which  aignifies  its  dissent  therefrom,  but  in  that  case  it  duttt  1 
eease  to  be  a  Member  of  the  League." 

*  D.  H.  Miller,  The  Drafting  of  the  Covenant  (1928),  11,  p.  827. 

•  57  Congreeeional  Record,  6Ath  Cong.,  3rd  Sen.,  p.  4888. 
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can  demaode;  among  them  was — ^"some  provitdon  by  which  a  member  of  ilw 
League  can,  on  proper  notice,  withdraw  from  membership."*  Premdent  Wil- 
son disciuaed  the  matter  with  Lord  Cecil;  though  both  expected  Uiat  France 
would  be  much  opposed  to  a  withdrawal  clause,  President  Wilson  indicated 
that  the  Covenant  would  not  be  acceptable  to  the  United  States  tmless  it  ccm- 
tained  a  specific  provision  for  withdrawal.  At  the  thirteenth  meeting  of  the 
Conunisaion  on  tiie  League  of  Nations,  he  introduced  the  following  withdrawal 


After  the  expiration  of  ten  years  from  the  ratification  of  the  Treaty  of 
Peace  of  which  this  Covenant  forms  a  part,  any  State  a  member  of  the 
League  may,  after  giving  one  year's  notice  oi  its  inteotion,  withdraw 
from  the  League,  provided  all  its  intematiozul  obhgations  and  all  its 
obligations  under  this  Covenant  shall  have  been  fulfilled  at  the  time  of  its 
withdrawal.' 

Discussion  of  this  am^dment  centered  around  the  time  element  in  the  with- 
drawal provision.  Apparently  there  was  no  discussion  of  the  second  part  of 
the  provision  as  to  what  was  meant  by  "international  obligations  and  obliga- 
tions under  this  Covenant,"  nor  of  its  relation  to  the  provisions  of  Articles  10, 
12, 13, 15  and  16.  The  French  objection,  voiced  by  M.  Lamaude,  was  not  to 
the  right  of  withdrawal  itoelf,  but  to  the  ten-year  period  preliminary  to  the 
exercise  of  that  right,  which,  it  was  feared,  would  have  a  bad  psychological 
efifect  on  League  members;  such  a  period  would  be  regarded  as  a  trial  period 
of  ten  years,  at  the  end  of  which  time  the  League  might  easily  break  up.* 
M.  Bourgeois,  tlierefore,  urged  that  the  definite  time  limit  should  be  elimi- 
nated. Discussion  on  this  point  finally  resulted  in  the  adoption  of  a  with- 
drawal clause  very  similar  to  the  present  paragraph  3  of  Article  1  of  the  Cove- 
nant.' No  effort  was  made  by  the  Commission  to  interpret  the  second  part  of 
the  withdrawal  provision,  nor  to  designate  which  organ  or  organs  of  the  League 
should  determine  whether  a  State  which  had  signified  intention  to  withdraw, 
had  fulfilled  its  obligations  within  the  meaning  of  the  provision. 

M.  Ray  maintains  that  if  Article  1,  paragraph  3,  had  mentioned  only  the 
fulfillment  of  international  obligations  in  general,  such  a  provision  would  have 
been  superfiuous.  In  his  view,  the  force  of  the  provision  resides  in  the  phrase 
— "and  all  its  obligations  under  this  Covenant."*  M.  Ray's  statement  on  this 
point  may  be  questioned.  It  is  true  that  "all  its  international  obligations" 
does  not  add  anything  to  the  substance  of  a  League  member's  general  interna- 
tional obligations  which  it,  in  common  with  all  other  States  of  the  world,  is 
expected  to  observe  in  accordance  with  international  law.  Such  obligations 
would  be  as  binding  after  a  State's  withdrawal  from  the  League  as  before.* 
However,  the  provision  that  a  member  of  the  League  may,  after  proper  notice, 
withdraw  from  the  League,  provided  that  all  its  international  obligations  as 

*Ma]er,<»p.  ctl.,  I,  p.  277.        '/dm,  p.  342.        ' Idem,  p.  342.        ' /item,  pp.  347-348. 
■JeAD  Baj,  Commentoirt  du  Facte  de  la  SoetiU  dea  Nalvme  (1930),  p.  111. 
•C/.  C.  G.  Fenwick,  this  Journal,  Vol.  27  (1933),  p.  617. 
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II  as  its  obligations  under  the  Covenant  are  fulfilled  at  the  time  of  its  with- 
kwal;  provides  a  sanction  to  be  used  by  the  League  against  a  member  which 
I  given  notice  of  intention  to  withdraw  but  has  not  fulfilled  its  international 
igations.  This  specific  inclusion  of  "international  obligations"  makes  the 
lervance  of  those  obligations  more  difficult  for  League  members  to  evade  by 
son  of  the  added  emphasis  which  the  Covenant  places  upon  such  observ- 
^e.  That  the  Covenant  shotdd  have  attempted  to  make  more  effective  the 
lervance  of  all  international  obligations  by  League  members  is  consistent 
h  the  avowed  aims  of  the  organization  as  expressed  in  its  preamble,  in  par- 
liar  the  maintenance  of  a  scrupulous  respect  for  treaties  and  the  observance 
ntemational  law.^® 

ndeed  the  importance  and  vitality  of  Article  1,  paragraph  3,  will  be  deter- 
led  by  the  effectiveness  of  the  sanction,  not  yet  tested,  to  be  employed 
dnst  the  State  which  attempts  to  escape  its  obligations  by  merely  with- 
kwing  from  the  League.  Such  withdrawal  action  followed  by  the  League's 
iper  use  of  its  power  imder  Article  1,  paragraph  3,  would  serve  to  brand  the 
hdrawing  State,  before  the  public  opinion  of  the  world,  as  a  State  which  had 
iberately  violated  its  obligations.  Furthermore,  in  accordance  with  Arti- 
1,  paragraph  3,  the  League  organs,  by  exercising  such  power,  would  retain 
isdiction  in  regard  to  the  withdrawing  State's  membership  even  after  the 
)-years'  notice  of  withdrawal  had  elapsed. 

MEANING  OF  THE  PB0VI8I0N 

Vhat  is  meant  by  the  provision  that  "all  its  obligations  under  this  Cove- 
it"  shall  have  been  fulfilled  at  the  time  of  a  member's  withdrawal?  All  its 
igations  would  appear  to  include  not  merely  the  paying  of  contributions, 
registering  of  treaties,  and  other  obligations  of  that  nature,  but  also  the 
lervance  of  certain  fundamental  commitments  under  Articles  10, 12, 13  and 
Such  an  interpretation  is  suggested  by  M.  Bourgeois'  comment  on  the 
hdrawal  clause  at  the  time  it  was  being  discussed  by  the  Commission  on 
irch  26, 1919,  to  the  effect  that  the  clause  should  also  "ensure  that  states 
;ht  not  do  so  [withdraw]  except  on  terms  that  would  not  damage  the 
igue."" 

n  any  attempt  to  interpret  the  withdrawal  clause,  account  must  also  be 
en  of  the  expulsion  clause  embodied  in  paragraph  4  of  Article  16  of  the 
venant  which  states: 

Any  Member  of  the  League  which  has  violated  any  covenant  of  thf 
League  may  be  declared  to  be  no  longer  a  Member  of  the  League  by  a  vote 

'  In  commenting  on  the  words  "all  its  international  obligations  and  all  its  obligation! 
er  this  Ck>venant/'  Schtlcking  and  Wehberg  simply  accept  them  as  obligations  whick 
st  be  fulfilled.  "According  to  the  words  as  they  stand  it  is  of  no  importance  wbethsi 
le  obligations  stand  in  immediate  connection  with  the  League  of  Nations."  Translated 
Q  W.  Schtlcking  and  H.  Wehberg,  Die  Satzung  des  Vdlktrfnmdea,  3rd  ed.  (1931),  Vol.  I 
73.  u  Miller,  op.  eU.,  I,  p.  840. 
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of  the  Council  concurred  in  by  the  Representatives  of  all  the  other  Mem- 
bers of  the  League  represented  thereon. 

In  other  words,  paragraph  3  of  Article  1  provides  that  a  State  may  withdraw 
after  two  years'  notice  of  its  intention  so  to  do,  provided  that  all  its  interna- 
tional obligations  and  all  its  obligations  imder  the  Covenant  have  been  ful- 
filled at  the  time  of  its  withdrawal,  while  paragraph  4  of  Article  16  provides 
for  expulsion  from  the  League  of  a  member  which  has  violated  any  covenant 
of  the  League. 

In  point  of  time  the  expulsion  clause  came  later  than  the  withdrawal  clause. 
The  latter  was  adopted  at  the  thirteenth  meeting  of  the  Commission  on  the 
League  of  Nations  on  March  26, 1919.^  On  the  same  day  a  Drafting  Com- 
mittee was  appointed  by  the  Commission  to  recast  the  text  of  the  February 
14th  draft  of  the  Covenant,  giving  due  consideration  to  the  changes  agreed 
upon  by  President  Wilson  and  Lord  Cecil  on  March  18, 1919,  the  discussions 
of  the  Commission,  and  the  views  of  the  members  of  the  Committee.^  The 
Drafting  Committee  did  more  than  recast,  and  its  final  draft  contained  an  en- 
tirely new  provision  for  expulsion  from  the  League,  as  paragraph  4  of  Article 
16.  No  explanatory  comment  with  regard  to  it  seems  to  have  been  made.  It 
was  referred  to  in  a  "Note  by  the  British  Delegation  on  the  Redraft  Submitted 
by  the  Drafting  Committee"  to  this  effect:  "A  new  final  paragraph  has  been 
inserted  to  meet  the  case  of  a  State  which  after  breaking  its  Covenant  still 
claims  to  vote  on  the  Coimcil  or  in  the  Assembly."** 

An  interpretation  of  the  expulsion  clause  was  made  in  a  report  submitted  by 
the  Secretary-General  to  the  Council  on  March  9, 1927,  on  the  "Legal  Position 
of  States  which  do  not  pay  their  contributions  to  the  League."**  The  report 
stated  that  although  there  was  no  specific  provision  in  the  Covenant  providing 
a  sanction  for  the  non-payment  of  contributions,  paragraph  4  of  Article  16 
was  applicable,  but  that  it  would  seem  preferable  not  to  apply  it,  except  in 
most  extreme  cases. 

It  does  not  appear  reasonably  open  to  doubt  that  the  financial  obliga- 
tion assumed  by  a  Member  of  the  League  under  Article  6  is  one  of  the 
covenants  of  the  League  and  that  the  last  paragraph  of  Article  16  applies 
formally  to  violation  of  this  covenant  no  less  than  to  violation  of  the  more 
fundamental  obligations  of  the  Covenant.  .  .  . 

It  is  true  that  the  principal  object  of  the  paragraph  may  be  considered 
to  be  to  furnish  a  sanction,  and  to  protect  the  League,  in  the  case  of  breach 
of  one  of  the  fundamental  political  obligations.^^ 

These  statements  indicate  the  scope  of  the  provisions  in  paragraph  4  of 
Article  16. 

There  has  been  no  such  interpretation  of  Article  1,  paragraph  3;  but  it  would 
seem  that  the  phrase  in  that  paragraph — ^''and  all  its  obligations  imder  this 

»/(tem,  pp.  338;  347-348.  "  Idem,  p.  361.  " Idem,  p.  417. 

^  League  of  NatioDS  Official  Journal,  1027,  pp.  605-508.  » Ibid.,  p.  507. 
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well  as  its  obligations  under  the  Covenant  are  fulfilled  at  the  time  of  its  with- 
drawal, provides  a  sanction  to  be  used  by  the  League  against  a  member  which 
has  given  notice  of  intention  to  withdraw  but  has  not  fulfilled  its  international 
obligations.  This  specific  inclusion  of  'international  obligations"  makes  the 
observance  of  those  obligations  more  difficult  for  League  members  to  evade  by 
reason  of  the  added  emphasis  which  the  Covenant  places  upon  such  observ- 
ance. That  the  Covenant  should  have  attempted  to  make  more  effective  the 
observance  of  all  international  obligations  by  League  members  is  consistent 
with  the  avowed  aims  of  the  organization  as  expressed  in  its  preamble,  in  par- 
ticular the  maintenance  of  a  scrupulous  respect  for  treaties  and  the  observance 
of  international  law.^^ 

Indeed  the  importance  and  vitality  of  Article  1,  paragraph  3,  will  be  deter- 
mined by  the  effectiveness  of  the  sanction,  not  yet  tested,  to  be  employed 
against  the  State  which  attempts  to  escape  its  obligations  by  merely  with- 
drawing from  the  League.  Such  withdrawal  action  followed  by  the  League's 
proper  use  of  its  power  under  Article  1,  paragraph  3,  would  serve  to  brand  the 
withdrawing  State,  before  the  public  opinion  of  the  world,  as  a  State  which  had 
deliberately  violated  its  obligations.  Fiu1;hermore,  in  accordance  with  Arti- 
cle 1,  paragraph  3,  the  League  organs,  by  exercising  such  power,  would  retain 
jurisdiction  in  regard  to  the  withdrawing  State's  membership  even  after  the 
two-years'  notice  of  withdrawal  had  elapsed. 

MEANING  OF  THE  PROVISION 

What  is  meant  by  the  provision  that  ''all  its  obligations  under  this  Cove- 
nant" shall  have  been  fulfilled  at  the  time  of  a  member's  withdrawal?  All  its 
obligations  would  appear  to  include  not  merely  the  paying  of  contributions, 
the  registering  of  treaties,  and  other  obligations  of  that  nature,  but  also  the 
observance  of  certain  fundamental  commitments  imder  Articles  10, 12, 13  and 
IS.  Such  an  interpretation  is  suggested  by  M.  Bourgeois'  comment  on  the 
withdrawal  clause  at  the  time  it  was  being  discussed  by  the  Commission  on 
March  26, 1919,  to  the  effect  that  the  clause  should  also  "ensure  that  states 
might  not  do  so  [withdraw]  except  on  terms  that  would  not  damage  the 
League."  ^^ 

In  any  attempt  to  interpret  the  withdrawal  clause,  account  must  also  be 
taken  of  the  expulsion  clause  embodied  in  paragraph  4  of  Article  16  of  the 
Covenant  which  states: 

Any  Member  of  the  League  which  has  violated  any  covenant  of  the 
League  may  be  declared  to  be  no  longer  a  Member  of  the  League  by  a  vote 

^'  In  commenting  on  the  words  "all  its  international  obligations  and  all  its  obligations 
under  this  Covenant,"  Schttcking  and  Wehberg  simply  accept  them  as  obligations  which  ji 
must  be  fulfilled.  "According  to  the  words  as  they  stand  it  is  of  no  importance  whelhsr 
these  obligations  stand  in  immediate  connection  with  the  League  of  Nations."  Translated 
from  W.  SchOcking  and  H.  Wehberg,  Die  Satzung  des  VdiUrhundeB,  3rd  ed.  (1931),  Vol  I, 
p.  373.  u  MiUer,  op.  eU.,  I,  p.  846. 
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of  the  Council  concurred  in  by  the  Representatives  of  all  the  other  Mem- 
bers of  the  League  represented  thereon. 

In  other  words,  paragraph  3  of  Article  1  provides  that  a  State  may  withdraw 
after  two  years'  notice  of  its  intention  so  to  do,  provided  that  all  its  interna- 
tional obligations  and  all  its  obligations  under  the  Covenant  have  been  ful- 
filled at  the  time  of  its  withdrawal,  while  paragraph  4  of  Article  16  provides 
for  expulsion  from  the  League  of  a  member  which  has  violated  any  covenant 
of  the  League. 

In  point  of  time  the  expulsion  clause  came  later  than  the  withdrawal  clause. 
The  latter  was  adopted  at  the  thirteenth  meeting  of  the  Commission  on  the 
League  of  Nations  on  March  26, 1919.^  On  the  same  day  a  Drafting  Com- 
mittee was  appointed  by  the  Commission  to  recast  the  text  of  the  February 
14th  draft  of  the  Covenant,  giving  due  consideration  to  the  changes  agreed 
upon  by  President  Wilson  and  Lord  Cecil  on  March  18, 1919,  the  discussions 
of  the  Commission,  and  the  views  of  the  members  of  the  Committee.^^  The 
Drafting  Committee  did  more  than  recast,  and  its  final  draft  contained  an  en- 
tirely new  provision  for  expulsion  from  the  League,  as  paragraph  4  of  Article 
16.  No  explanatory  comment  with  regard  to  it  seems  to  have  been  made.  It 
was  referred  to  in  a  ''Note  by  the  British  Delegation  on  the  Redraft  Submitted 
by  the  Drafting  Committee"  to  this  effect:  ''A  new  final  paragraph  has  been 
inserted  to  meet  the  case  of  a  State  which  after  breaking  its  Covenant  still 
claims  to  vote  on  the  Council  or  in  the  Assembly."  ^* 

An  interpretation  of  the  expulsion  clause  was  made  in  a  report  submitted  by 
the  Secretary-General  to  the  Council  on  March  9, 1927,  on  the  ''Legal  Position 
of  States  which  do  not  pay  their  contributions  to  the  League.""  The  report 
stated  that  although  there  was  no  specific  provision  in  the  Covenant  providing 
a  sanction  for  the  non-payment  of  contributions,  paragraph  4  of  Article  16 
was  applicable,  but  that  it  would  seem  preferable  not  to  apply  it,  except  in 
most  extreme  cases. 

It  does  not  appear  reasonably  open  to  doubt  that  the  financial  obliga- 
tion assumed  by  a  Member  of  the  League  under  Article  6  is  one  of  the 
covenants  of  the  League  and  that  the  last  paragraph  of  Article  16  applies 
formally  to  violation  of  this  covenant  no  less  than  to  violation  of  the  more 
fundamental  obligations  of  the  Covenant.  .  .  . 

It  is  true  that  the  principal  object  of  the  paragraph  may  be  considered 
to  be  to  fiunish  a  sanction,  and  to  protect  the  League,  in  the  case  of  breach 
of  one  of  the  fimdamental  political  obligations.^^ 

These  statements  indicate  the  scope  of  the  provisions  in  paragraph  4  of 
Article  16. 

There  has  been  no  such  interpretation  of  Article  1,  paragraph  3;  but  it  would 
seem  that  the  phrase  in  that  paragraph — ^"and  all  its  obligations  imder  this 

» Idem,  pp.  338;  347-348.  "  Idem,  p.  361.  "  Idem,  p.  417. 

^  League  of  Nations  Official  Journal,  1027,  pp.  505-508.  » Ibid.,  p.  507. 
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Covenant"  should  be  taken  to  cover  the  same  wide  scope  of  fundamental  obli- 
gations under  the  Covenant  as  does  paragraph  4  of  Article  16.  The  apparent 
paradox  in  these  provisions  may  be  explained  as  an  effort  on  the  part  of  the 
framers  of  the  Covenant  to  provide,  on  the  one  hand,  a  means  of  voluntary 
withdrawal  imder  Article  1,  paragraph  3,  and,  on  the  other,  a  means  of  invol- 
untary dismissal  under  Article  16,  paragraph  4,  the  final  judgment  in  both 
cases  to  rest  with  the  League  organs  and  to  be  determined  ultimately  by  the 
fulfillment  or  non-fulfillment  of  obligations  imder  the  Covenant. 

WITHDRAWAL  ACTION  UNDER  ARTICLE  1,  PARAGRAPH  3 

The  withdrawal  clause  has  been  invoked  by  Costa  Rica,  Spain,  and  Brazil, 
but  its  provisions  have  not  been  elucidated  because  the  circiunstances  under 
which  resort  was  had  to  that  clause  by  these  States  did  not  necessitate  its  in- 
terpretation. Costa  Rica  signified  its  intention  to  withdraw  in  a  letter  to  the 
Secretary-General  of  the  League,  of  December  24, 1924,  in  which  was  enclosed 
a  check  to  cover  payment  of  contributions  due  from  Costa  Rica  as  a  member 
of  the  League  of  Nations,  1921-22, 1923, 1924.^^  The  Costa  Rican  Govern- 
ment was  disaffected  by  Assembly  resolutions  authorizing  the  Secretary-Gen- 
eral to  make  urgent  representations  to  certain  Latin  American  countries  in 
respect  of  their  contributions  in  arrears.^^  The  Sixth  Assembly  expressed  its 
regret  at  Costa  Rica's  intention  of  withdrawing  and  its  hope  that  that  Govern- 
ment might  again  find  it  possible  to  cooperate  with  the  League.^*  In  this  case 
there  was  no  question  of  international  obligations  or  obligations  under  the 
Covenant,  since  the  only  possibility  of  applying  that  part  of  the  provision 
would  have  been  in  case  Costa  Rica  had  not  paid  her  contributions  in  arrears. 
On  March  9, 1928,  the  Council  decided  to  communicate  with  Costa  Rica,  whose 
time  limit  had  expired  over  a  year  previously,  and  express  to  that  Government 
the  great  pleasure  that  would  be  felt  by  the  League  should  Costa  Rica  again 
become  a  member.^  Costa  Rica  responded  to  the  Council's  letter  with  a  re- 
quest to  be  informed  as  to  the  interpretation  placed  by  the  League  on  the  Mon- 
roe Doctrine  and  the  scope  given  that  doctrine  when  it  was  included  in  Article 
21  of  the  League  Covenant,  before  it  should  decide  to  accept  the  Coimcil's  in- 
vitation to  return.*^  That  request  might  be  interpreted  to  indicate  that  Costa 
Rica's  original  reason  for  quitting  the  League  was  probably,  as  Mr.  Morley 
has  suggested,  more  fundamental  than  mere  disaffection  because  of  the  Assem- 
bly resolutions  calling  for  payment  of  contributions  in  arrears.^ 

Dissatisfaction  on  the  part  of  Brazil  and  of  Spain  with  the  reorganization  of 
the  Council  on  the  occasion  of  the  consideration  of  Germany's  entrance  into 
the  League  in  1926,  led  these  two  States  to  give  notice  of  their  intention  to 

IT  League  of  Nations,  Monthly  Summary,  1925,  V.  6,  p.  8. 

1*  Fifth  Aflsembly,  1924,  Plenary  Meetings,  resolution  to  that  effect,  p.  168. 

!•  Sixth  Aflsembly,  1925,  Plenary  Meetings,  p.  110. 

>•  Official  Journal,  1928,  p.  432.  » Ibid,,  pp.  160&-1607. 

»  See  Felix  Morley,  The  Society  of  Nations  (1932),  ih>.  32&-330. 


a 


i 


covumasB  or  withduwal  raoti  thb  ia&oub  or  watiohb         45 

withdraw  from  the  League."  No  question  waa  raised  as  to  the  fulfillment  by 
these  States  of  international  obligations  or  of  obligations  under  the  Covenant 
Lettere  addressed  to  Brazil  and  to  Spain  by  the  Council  on  March  9, 1928,  re- 
quested them  to  reconsider  the  notices  of  withdrawal  before  they  should  be- 
come effective,  and  extended  to  each  of  them  a  cordial  invitation  to  return  and 
participate  in  the  work  of  the  League.'*  Brazil  responded  to  the  Council's 
communication  by  stating  that  no  determinii^  factor  had  altered  its  decinoD 
to  withdraw.^  Spain,  however,  decided  to  cancel  the  notice  of  withdrawal.** 
In  none  of  tiie  above  oases  of  withdrawal  or  notice  of  intention  to  withdraw 
&tnn  tiie  Lieague  did  the  application  of  Article  1,  paragraph  3,  necessitate  an 
interpretation  of  the  latter  part  of  that  paragraph.  In  contrast  to  these  oases, 
the  recent  Japanese  notice  of  withdrawal  has  raised  a  number  of  interesting 
questions  with  regard  to  the  interpretation  of  the  withdrawal  provision. 

Japan's  noticb  or  withdbawaii 

On  February  24, 1933,  the  Assembly  of  the  League  of  Nations  oonsummsted 
its  efforta  to  solve  the  Sino-Japanese  conflict  in  the  Far  Elast  by  the  adoption, 
under  paragraph  4  of  Article  15,  of  a  most  important  report.  This  report  waa 
adopted  unanimously  except  for  the  negative  vote  of  Japan."  Fart  III  of  the 
Assembly  report  is  entitled  "Chief  CharacteristicB  of  the  Dispute"  and  in  that 
section  are  set  forth  some  significant  statements  which  disclose  the  opinion  of 
the  Assembly  with  respect  to  the  existence  of  and  the  fulfillment  or  non-fulfill- 
ment of  the  obligations  under  the  Covenant,  of  the  parties  to  the  dispute.  It 
is  said  that  both  China  and  Japan  had  legitimate  grievances  againat  each  other 
in  Manchuria  before  September  IS,  1931,  Japan  exercising  rights  open  to  ques- 
tion and  China  placing  obstacles  in  the  way  of  Japan's  exercise  of  certain  rights 
which  were  not  open  to  contest.  Further,  it  is  stated,  that,  although  on  the 
night  of  September  18, 1931,  the  Japanese  officers  near  Mukden  may  have  be- 
lieved that  they  were  acting  in  self-defence,  the  Assembly  could  not  consider 
the  other  mihtary  operations  performed  by  the  Japanese  at  Mukden  and  in 
other  places  in  Manchuria,  on  the  same  night,  as  measures  of  self-defence. 
"Nor  can  the  military  measures  of  Japan  as  a  whole,  developed  in  the  course  of 
the  dispute,  be  regarded  as  measures  of  self-defence.  Moreover,  the  adoption 
of  measures  of  self-defence  does  not  exempt  a  State  from  complying  with  the 
provisions  of  Article  12  of  the  Covenant.""" 

An  acknowledgment  of  the  extraordinary  features  of  the  case  was  noted 
in  this  section  of  the  report,  and  then,  by  way  of  conclusion  in  estimating  the 
chief  characteristics  of  the  dispute: 

"  Speech  by  Bmzili&Q  repreaentative  on  the  Council,  Official  Journal,  1926,  pp.  887-889; 
telegram  from  Brazilian  Government  forwsjtied  to  Council,  June  10,  1926,  p.  1003  el  teg.; 
aim,  notification  by  the  Spanish  Government,  Sept.  8, 1926,  Official  Journal,  1926,  p.  1528. 

»  Official  Journal,  1928,  pp.  684-685.  »•  Ibid.,  p.  778.  "  Ibid.,  p.  603. 

*'  Official  Journal,  1933,  Special  Supplement  No.  112,  p.  22.    Siam  abstained  from  voting. 

"  rbid.,  p.  72.  (Document  A  [Extr.]  22, 1933,  VII,  p.  17.)  See  also  M.  0.  Hudson,  The 
Verdict  of  the  League:  China  and  Japan  (1933),  p.  19  et  leg. 
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.  .  .  It  is,  however,  indisputable,  that,  without  any  declaration  of  war, 
a  large  part  of  Chinese  territory  has  been  forcibly  seized  and  occupied  by 
Japanese  troops  and  that,  in  consequence  of  this  operation,  it  has  been 
separated  from  and  declared  independent  of  the  rest  of  China. 

It  should  be  pointed  out  in  connection  with  these  events  that,  under  Ar- 
ticle 10  of  the  Covenant,  the  Members  of  the  League  undertake  to  respect 
the  territorial  integrity  and  existing  political  independence  of  all  Mem- 
bers of  the  League. 

Lastly,  imder  Article  12  of  the  Covenant,  the  Members  of  the  League 
agree  that,  if  there  should  arise  between  them  any  dispute  likely  to  lead  to 
a  ruptiu^e  they  will  submit  the  matter  either  to  arbitration  or  judicial  set- 
tlement or  to  enquiry  by  the  Coimcil. 

While  at  the  origin  of  the  state  of  tension  that  existed  before  September 
18, 1931,  certain  responsibilities  would  appear  to  lie  on  one  side  and  the 
other,  no  question  of  Chinese  responsibility  can  arise  for  the  development 
of  events  since  September  18th,  1931.^ 

The  final  section  of  the  report  embodies  a  statement  of  recommendations 
suggested  by  the  Assembly  as  just  and  proper.  In  making  these  recommenda- 
tions the  Assembly  decided  to  follow  certain  principles,  most  important  of 
which  were  the  observance  of  the  provisions  of  the  Covenant,  the  Pact  of  Paris, 
and  the  Nine-Power  Treaty  of  Washington.  The  specific  recommendations 
for  the  settlement  of  the  dispute  included:  evacuation  of  the  Japanese  troops 
outside  the  zone  of  the  South  Manchuria  Railway,  the  organization  of  an  au- 
tonomous Manchuria  under  the  sovereignty  of  China,  negotiations  between 
China  and  Japan  with  the  assistance  of  a  committee  set  up  by  the  Assembly.^ 

The  Japanese  representatives  voted  against  the  report  of  the  Assembly,  and 
on  March  27, 1933,  the  Japanese  Government  notified  the  Secretary-General  of 
its  intention  to  withdraw  from  the  League  of  Nations.'^  Japan  stated  that 
the  members  of  the  League  had  failed  to  grasp  the  realities  of  the  situation  in 
the  Far  East,  or  else  to  face  them  and  treat  them  accordingly.  The  Japanese 
Government  further  pointed  out  that,  because  of  the  fimdamental  divergence 
in  opinion  between  Japan  and  the  members  of  the  League  with  respect  to  their 
interpretation  of  the  Covenant  and  of  other  treaties,  the  Government  had  come 
to  realize  the  existence  of  an  irreconcilable  difference  in  views  between  Japan 
and  the  League  on  policies  of  peace,  particularly  with  regard  to  the  principles 
which  the  members  of  the  League  considered  should  be  followed  in  order  to 
establish  a  lasting  peace  in  the  Far  East.  Japan  considered  that  imder  such 
circumstances  further  cooperation  between  itself  and  the  League  of  Nations 
was  impossible,  and  gave  notice  of  its  intention  to  exercise  its  privilege  of  with- 
drawal under  Article  1,  paragraph  3,  of  the  Covenant.*^ 

Neither  the  Council  nor  the  Assembly  has  made  any  direct  statement  with 
regard  to  Japan's  fulfillment  or  non-fulfillment  of  international  obligations 
and  obligations  imder  the  Covenant  within  the  meaning  of  Article  1,  para« 

>•  Official  Journal,  1033,  Spedal  Supplement  No.  112,  p.  73. 

*•  Ibid.,  p.  76.  n  Official  Journal,  1933,  pp.  Wl-tSS.  » Ibid. 
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graph  3,  though  the  Assembly's  report  of  February  24, 1933,  may  serve  in  the 
future  as  a  basis  for  judgment  in  regard  to  these  obligations.  Whether  or  not 
an  interpretation  of  the  provisions  of  the  withdrawal  clause  will  be  made  by 
the  League  organs  before  the  expiration  of  the  Japanese  notice  of  intention  to 
withdraw,  remains  to  be  seen. 

Germany's  action 

On  October  19, 1933,  the  German  Government  sent  to  the  Secretary-General 
notification  of  its  intention  to  withdraw  from  the  League  of  Nations.^  Ger- 
many's action  was  based  on  dissatisfaction  with  the  League's  failure  to  carry 
out  the  terms  of  Article  8  (Reduction  of  Armaments)  of  the  Covenant.  There- 
after, the  German  Government  paid  to  the  League  $134,000  in  gold  on  its  con- 
tributions in  arrears  and  promised  to  settle  its  accounts  entirely.  Legally, 
Germany  remains  a  member  of  the  League  and  the  German  Government  must 
continue  to  observe  its  obligations  imder  the  Covenant  until  its  notice  of  with- 
drawal does  become  effective;  even  during  and  at  the  end  of  the  period  of  no- 
tice, questions  as  to  Germany's  fulfillment  of  international  obligations  and 
obligations  imder  the  Covenant  other  than  financial  may  be  raised. 

DETERBilNATION  OF  THE  FULFILLMENT  OF  THE  OBLIGATIONS 

Who  is  to  determine  whether  a  State  desiring  to  withdraw  has  fulfilled  ''all 
its  international  obligations  and  all  its  obligations  under  this  Covenant"? 
That  question  was  debated  at  some  length  in  the  United  States  Senate  in  1919 
and  1920  when  the  Treaty  of  Versailles,  of  which  the  Covenant  forms  a  part, 
was  imder  consideration.  It  was  urged  that  Article  1,  paragraph  3,  permitted 
the  right  of  withdrawal  of  the  United  States  to  be  passed  upon  by  some  organ 
of  the  League  of  Nations,  and  that  it  did  not  leave  the  matter  of  withdrawal 
entirely  under  the  control  of  the  State  desiring  to  withdraw.  A  memorandum 
in  regard  to  the  interpretation  of  the  withdrawal  clause  submitted  to  the  Sen- 
ate by  Mr.  Miller,  declared  this  contention  to  be  entirely  unfounded: 

It  is  impossible  to  discover  any  foundation  for  the  argument  advanced 
that  in  some  way  the  council  of  the  league  (or  the  assembly)  would  have 
jurisdiction  to  pass  upon  the  question  of  withdrawal.  To  exist  such  juris- 
diction would  have  to  be  expressly  conferred.  No  such  jurisdiction  is 
mentioned  or  even  implied  in  the  covenant.  The  right  of  withdrawal  is 
given  to  each  member  of  the  league  in  its  own  uncontrolled  discretion  as 
not  even  a  reason  for  withdrawal  need  be  alleged.** 

It  was  contended  also  that  the  proviso  in  Article  1,  paragraph  3,  did  not  qualify 
ttie  right  of  withdrawal  but  introduced  an  obligation  binding  until  the  date  of 
withdrawal.  The  words — "provided  that  all  its  international  obligations  and 
obligations  imder  this  Covenant  shall  have  been  fulfilled  at  the  time  of  its  with- 

»  Official  Journal,  1934,  p.  16. 

**  58  CongraBBional  Record,  66th  Gong.,  1st  Sobb.,  Aug.  4,  1919,  p.  3605. 
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drawal/'  admitted  the  absolute  right  of  withdrawal  because  they  assumed  the 
withdrawal  had  been  completed  by  referring  to  it  as  a  fact. 

Suppose  it  were  claimed  by  some  power  that  the  withdrawing  member 
had  not  so  lived  up  to  its  obligations,  what  would  have  to  be  alleged? 
First,  that  the  withdrawing  power  had  not  fulfilled  some  one  or  more  of  its 
obligations,  and  second,  that  it  had  not  fulfilled  such  obligations  at  the 
time  of  its  withdrawal  from  the  league.  Thus,  the  contention  that  the 
fact  of  withdrawal  could  depend  on  tiie  fulfillment  of  the  proviso  is  con- 
clusively answered,  for  any  allegation  of  breach  of  the  proviso  would  have 
to  admit  the  fact  of  withdrawal  from  the  League.*** 

In  the  light  of  this  explanation  of  the  withdrawal  clause,  it  would  seem 
adequate  if  Article  1,  paragraph  3,  had  simply  said:  ''Any  member  of  the 
League  may,  after  two  years'  notice  of  its  intention  so  to  do,  withdraw  from 
the  League."  Why  include  a  specific  provision  regarding  the  fulfillment  of 
obligations,  if,  in  the  first  place,  every  member  of  the  League  has  an  absolute 
right  of  withdrawal  upon  two  years'  notice,  and,  secondly,  if  questions  in  re- 
gard to  the  non-fulfillment  of  obligations  can  be  raised  only  after  the  fact  of 
withdrawal  has  occurred,  at  which  time  the  member  which  had  withdrawn 
would  no  longer  be  subject  to  the  jurisdiction  of  the  League? 

President  Wilson,  in  explaining  the  withdrawal  clause,  expressed  the  view 
that  the  State  giving  notice  of  withdrawal  would  be  the  sole  judge  of  whether 
or  not  it  had  fulfilled  its  international  obligations  and  its  obligations  imder  the 
CJovenant,  restrained  only  by  the  influence  of  the  public  opinion  of  the  world.** 
Among  the  reservations  to  the  Treaty  of  Versailles  which  were  voted  in  the 
Senate  was  one  which  specifically  provided  that  the  United  States  should  be 
the  sole  judge,  in  case  of  notice  of  withdrawal,  as  to  whether  its  international 
obligations  and  obligations  under  the  Covenant  were  fulfilled.*^ 

The  Wilsonian  interpretation  of  the  withdrawal  clause  has  not  been  sup- 
ported by  commentators  on  the  Covenant  of  the  League  of  Nations. 
Schucking  and  Wehberg  have  made  an  interesting  suggestion  with  regard  to 
the  question  of  the  agency  which  should  decide  whether  or  not  a  State  desiring 
to  withdraw  from  the  League  had  fulfilled  its  obligations.  They  suggest  that 
if  any  doubt  arises  over  the  question  of  the  existence  of  an  international  obli- 
gation or  over  its  fulfillment,  in  accordance  with  the  spirit  of  the  Covenant,  a 
court  should  be  asked  to  decide  the  matter.  Their  contention  is  that  in  such  a 
case  the  League  of  Nations  would  be  a  party,  and  it  would,  therefore,  be  con- 
trary to  the  demands  of  justice  for  the  League,  either  through  the  Assembly  or 
the  Council,  to  make  the  decision.  They  suggest,  however,  that  it  might  suf- 
fice if,  in  such  case,  the  Council  were  to  submit  to  the  Permanent  Court  of  Li- 
temational  Justice  a  request  for  an  advisory  opinion  on  the  question,  and  on 
the  basis  of  that  opinion  to  reach  a  decision.** 

»  58  Congressional  Record,  66th  Cong.,  Ist  SesB.,  Aug.  4,  1919,  p.  3605. 
»  Cf,  H.  C.  Lodge,  The  Senate  and  the  League  of  Nations  (1925),  pp.  309-310. 
»  59  Congressional  Record,  66th  Cong.,  2nd  Sees.,  Feb.  21, 1920,  p.  3242. 
**  W.  SchQcking  and  H.  Wehberg,  op.  eit,,  p.  373. 
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The  part  to  be  played  by  one  or  both  of  the  organs  of  the  League  in  determin- 
ing whether  a  State  desiring  to  withdraw  has  fulfilled  its  obligations  is  not  at 
all  clear.  It  was  the  Council  which  assumed  the  initiative  in  extending  to 
Brazil  and  to  Spain  invitations  to  return  to  the  League  before  their  notices  of 
withdrawal  took  effect.  It  is  the  Coimcil  which  has  the  power  to  expel  a  mem- 
ber which  has  violated  any  covenant  of  the  League.  In  the  exercise  of  that 
power,  conferred  upon  the  Council  in  Article  16,  paragraph  4,  the  Council,  pre- 
sumably, would  decide  whether  any  member  had  violated  any  covenant  of  the 
League. 

CONCLUSIONS 

The  Covenant  of  the  League  of  Nations  was  framed  on  general  principles 
which  have  necessitated  much  interpretation.  The  withdrawal  clause  is 
among  those  provisions  of  the  Covenant  whose  terms  have  not,  as  yet,  been 
elucidated.  The  exercise  by  the  Japanese  Government  of  its  privilege  to  give 
notice  of  intention  to  withdraw  imder  Article  1,  paragraph  3,  of  the  Covenant 
has  called  attention  to  the  number  of  questions  left  unanswered  by  the  text  of 
that  paragraph.  An  examination  of  the  history  of  the  making  of  the  clause 
and  of  its  development  up  to  date  does  not  reveal  any  definite  answers  to  these 
questions.  However,  on  the  basis  of  such  examination,  the  following  sug- 
gestions with  regard  to  the  interpretation  of  Article  1,  paragraph  3,  may  be 
ventured: 

(1)  ''Obligations  imder  this  Covenant"  refer  not  merely  to  financial  obliga- 
tions, but  also  to  those  fundamental  commitments  arising  imder  Articles  10, 12, 
13,  and  IS  of  the  Covenant. 

(2)  The  inclusion  of  ''international  obligations"  as  well  as  "obligations  un- 
der this  Covenant"  in  the  withdrawal  clause  seems  to  place  upon  the  organs  of 
the  League  the  responsibility  of  deciding  whether  a  State  has  fulfilled  its  in- 
ternational obligations  before  permitting  such  State  to  withdraw  from  the 
League.  This  marks  a  step  towards  a  better  fulfillment  of  international  obli- 
gations, placing  upon  the  League  the  responsibility  for  such  fulfillment  on  the 
part  of  its  members. 

(3)  It  is  not  yet  clear  who  is  to  decide  whether  a  State  desiring  to  withdraw 
from  the  League  has  fulfilled  its  international  obligations  and  its  obligations 
under  the  Covenant.  The  withdrawing  State  itself,  the  Assembly,  the  Coun- 
cil, the  Permanent  Coiu*t  of  International  Justice  (upon  request  for  an  advisory 
opinion) ,  have  all  been  cited  as  proper  agencies  to  make  that  decision. 

(4)  The  Wilsonian  interpretation  of  the  withdrawal  clause  which  would 
leave  the  decision  entirely  with  the  individual  State,  does  not  seem  to  be  con- 
sistent with  the  wording  or  the  spirit  of  the  Covenant. 

(5)  Article  1,  paragraph  3,  seems  to  confer  upon  one  or  both  of  the  organs 
of  the  League  the  power  to  make  the  decision  with  regard  to  withdrawal  and 
tiiereby  to  say  that  a  member  may  not  withdraw  because  it  has  not  met  its  in- 
ternational obligations  or  its  obligations  imder  the  Covenant.    In  the  exercise 
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of  that  power  the  Assembly  or  Council  or  both  would  not  only  call  to  the  at- 
tention of  the  world  the  fact  that  a  certain  State  had  deliberately  broken  its 
faith,  but  it  would,  at  the  same  time,  retain  its  jurisdiction  of  the  cam  even 
after  the  State's  two  years'  notice  of  withdrawal  had  terminated.  On  tiie  other 
hand,  should  the  League  organ  delay  action  until  the  period  of  notice  had  ter- 
minated  and  the  withdrawal  provisioD  had  become  effective,  jurisdiction  ova 
the  case  would  no  longer  exist  with  the  League,  since  the  State  in  questim 
would  have  ceased  to  be  a  member  of  the  League. 


THE  RETROACTIVE  EFFECT  OF  THE  RATIFICATION  OF 

TREATIES 

By  J.  Mervyn  Jones 
WheweU  Scholar  in  International  Law,  University  of  Cambridge 

The  doctrine  which  is  here  being  discussed  has  been  stated  as  follows: 

A  treaty  is  binding  on  the  contracting  parties,  imless  otherwise  pro- 
vided, from  the  date  of  its  signature,  the  exchange  of  ratifications  having, 
in  such  case,  a  retroactive  effect,  confirming  the  treaty  from  that  date.^ 

In  this  form,  more  or  less,  the  doctrine  has  been  stated  and  accepted  by  well- 
known  writers  on  international  law.^  It  has  gained  a  peculiar  degree  of  sup- 
port in  the  United  States  not  only  amongst  writers,  but  also  in  the  decisions 
of  American  courts.  It  is  not  merely  for  this  reason  that  it  demands  particu- 
lar attention,  but  because  the  whole  question  of  the  juridical  effect  of  ratifica- 
tion is  of  topical  and  practical  importance. 

In  the  year  1806,  the  Circuit  Court  for  the  Third  Circuit,  delivered  in  the 
case  of  Hylton's  Lessee  v.  Brown,'  a  decision  which  was  the  first  of  a  whole 
series  of  American  decisions  in  which  this  doctrine  was  laid  down  and  ap- 
proved again  and  again.  In  some  of  these  cases  the  doctrine  was  not  a  vital 
issue,  and  yet  the  court  thought  it  necessary  to  emphasize  it.  In  some,  al- 
though it  was  relevant,  it  was  applied  rather  in  deference  to  the  weight  of 
judicial  opinion  by  which  it  was  supported,  rather  than  as  a  result  of  an  ex- 
amination of  the  principles  of  international  law.  American  writers  could 
hardly  fail  to  be  influenced  by  these  decisions,  and  there  were  writers  in 
Europe  who  were  not  convinced  that  the  doctrine  was  unsoimd> 

*  6  Moore's  International  Law  Digest,  244. 

1  Westlake,  1  International  Law,  1904,  p.  281;  Hail,  International  Law,  8th  ed.,  p.  389; 
Woolaey,  International  Law,  5th  ed.,  p.  178;  Wheaton,  International  Law  (Lawrence),  p. 
326  (Dana),  pp.  336, 718,  quoting  Martens  and  Heffter;  Wharton,  International  Law  Digest, 
1886,  i  132;  Taylor,  International  Public  Law,  1901,  p.  389;  Hershey,  International  Public 
Law,  1912,  p.  344;  Hyde,  2  International  Law,  1922,  pp.  49-50;  Crandall,  Treaties,  Their 
Making  and  Enforcement,  p.  344;  Elaber,  Droit  des  Oens,  1861,  p.  182;  Heffter,  Das  Euro- 
pititdte  Vdlkerrecht,  1888,  p.  193;  Von  Neumann,  Grundriss  des  heuiigtn  europdischen  vdUcet- 
reehU,  1885,  p.  66;  Bluntschli,  Das  Modeme  Vdlkerrecht,  1878,  Art.  421 ;  M6rignhac,  2  TraiU 
de  droit  jnMie  international,  1907,  p.  667.  The  following  writers  reject  the  doctrine:  Cole- 
man Fhillipson,  Termination  of  War  and  Treaties  of  Peace,  1916,  p.  196;  Fauchille,  Traits  d$ 
droit  intematumal,  8th  ed.,  Vol.  1,  Pt.  Ill,  p.  319;  IVadier-Fod^r6,  2  TraiU  de  droit  internet 
tional,  1886,  {  1118;  Rivier,  2  Principes  du  droit  des  gens,  1896,  p.  79;  Hoijer,  Les  traitis  Inter- 
nationaux,  1928,  p.  134;  Von  Liszt,  Das  Vdlkerrecht,  1925,  p.  252;  Strupp,  2  Droit  Interna- 
tiorud,  1930,  p.  270.  See  also  Basdevant,  AcadSmie  de  droit  international,  15  Recueil  des 
C<ntr$,  p.  683;  Dupuis,  2  he.  cit.,  p.  330;  McNair,  43  loc.  cit.,  pp.  298-302;  AmsUotU,  Cours 
di  droit  international  (Gidel  trans.),  pp.  367-374. 

» (1806).  1  Wash.  C.  C.  298,  343.  *  Cited  in  note  2. 
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From  the  stsjidpoiDt  of  American  doctrine,  the  case  of  Hylton'e  Leasee  v. 
Brown  requirea  special  attention.  It  was  an  action  for  ejectment,  brou^ 
by  a  plaintiff  claiming  imder  a  lease  from  one  Joseph  Griswold,  made  in  the 
year  1789.  The  defendant  pleaded  that  the  land  in  question  had  been  con- 
fiscated and  regularly  forfeited  under  the  laws  of  Pennsylvania,  whoe  the 
land  was  situated,  and  that  it  had  been  sold  to  several  persons  and  finally  con- 
veyed to  C,  from  whom  the  defendant  derived  his  title.  This  sale  and  oon- 
veyasce  took  place  in  1780,  before  the  date  of  the  plaintiff's  lease.  The  de- 
fendant alleged  that  Joseph  Griswold  had  forfeited  his  land  under  an  act  of 
attainder  and  a  proclamation  made  in  1778,  and,  further,  that  any  insular- 
ity in  these  aci«  was  cured  by  an  act  of  the  Pennsylvania  Le^slature,  of  Jan- 
uary 31, 1783.  This  act  provided  that  "no  misnomers  or  mistakes  in  name, 
addition,  or  description,  in  the  proclamations  issued  by  the  Executive  requir- 
ing persons  to  surrender  themselves  on  pain  of  being  attainted  of  high  treaacm 
should  avail  to  enable  heirs  etc.,  to  recover  estates  siesed  and  sold  as  for- 
feited." 

The  plaintiff  denied  the  validity  of  this  act,  on  the  ground  that  it  vas  io 
conflict  with  a  treaty  between  the  United  States  and  Great  Britun  for  pre- 
liminary articles  of  peace.  This  iie&ty  was  ngned  on  November  30,  1782. 
The  treaty  was  entitled  "Articles  ^reed  upon.  ...  To  be  inserted  in,  and  to 
ocmstitute  the  Treaty  of  Peace  proposed  to  be  concluded  between  the  Crown 
of  Great  Britain  and  the  said  United  States ;  but  which  treaty  is  not  to  be  con- 
ehided  until  Terms  of  Peace  shall  be  agreed  upon  between  Great  Britain  and 
France,  and  His  Britannic  Majesty  shall  be  ready  to  conchide  such  treaty  ae- 
cordis^y."    Article  6  provided: 

l^ere  shall  be  no  future  confiscations  made,  nor  any  prosecutions  con- 
menced  against  any  person  or  persons  for  or  by  reason  of  the  part  which 
be  or  th^  may  have  taken  in  the  present  war,  and  that  no  person  shall, 
on  that  account,  suffer  any  future  loss  ot  damage,  utber  in  his  person. 
Liberty  or  Property. 

It  was  "done  at  Paris  30th  November,  17S2,"  but  contained  no  provision  as 
to  when  it  should  take  effect  other  than  that  contained  in  the  preamble.'  The 
ooming  into  force  of  the  treaty  of  peace  between  the  United  States  and  Great 
Britain  was  thus  suspended  until  tenns  of  peace  should  be  sgned  upon  by 
Great  Britain  and  France.  The  Franco-British  articles  of  peace  were  s^wd 
at  Versulles  on  January  20, 1783,  but  raUfications  were  not  exchanged  until 
February  3.'  The  question  was:  Did  these  articles  come  into  force  on  Janu- 
ary 20,  or  on  February  3,  so  as  to  bring  the  British-American  tarea^  into 
force  on  either  date?  If  the  British-American  treaty  came  into  force  on  Janu- 
ary 20,  then  the  Act  of  1783  was  invalid  io  so  far  as  it  was  in  eonflict  with  the 

*  UiDer,  2  TrektiM  and  other  IntoiutionBl  AtAa  of  the  United  States  of  Ameviw,  p.  90; 
Trwty  Series  No.  102. 

*  Hartsna,  8  Recuea  de  TraiUi,  p.  503.     IlMae  artklea  contained  no  eap 
to  when  Uie;  ihould  eonte  into  foree. 
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treaty,  for  it  vas  passed  after  it  (January  31)  but  before  ratifications  were 
ezchaDged  (February  3).  The  plaintiff  contended  tiiat  the  ratifications  re- 
lated back  to  signature,  citing  Grotius,  Vattel,  and  Martens  as  authoritieo. 
The  only  judicial  decision  cited  in  support  of  this  proposition  was  a  British 
priie  case  which  does  not  seem  to  have  been  in  point.^  The  court,  however, 
sustained  the  plaintiff's  contention  in  the  following  terms: 

It  is  contended  [by  the  defendant]  that  this  treaty  can  only  be  con- 
sidered aa  made  on  the  3rd  of  February  following,  when  it  was  ratified; 
and  in  support  of  this  opinion,  it  is  stated,  that,  by  ita  terms,  it  was  sus- 
pended till  ratification.  No  evidence  of  this  has  been  given ;  and  from 
the  substance  of  these  preliminary  articles  .  .  .  there  is  no  reason  to 
suppose  that  this  was  the  case.  .  .  .  But  even  if  this  were  the  fact,  as  to 
this  treaty;  .  .  .  we  do  not  think  it  would  affect  the  ease,  because,  when 
ratified,  the  treaty  would  relate  back  to  the  signing.  The  ratification  is 
Dothit^  more  than  evidence  of  the  authority  under  which  the  ministers 
acted.  ...  I  am  constrained,  then,  to  say,  that  the  terms  of  peace  were 
agreed  on  between  Great  Britain  and  France,  on  the  20th  of  January,  and 
consequently  that  the  contingency,  on  which  the  treaty  between  Great 
Britain  and  the  United  States  was  to  take  effect,  happened  on,  and  was 
binding  upon,  the  two  nations,  fromthatday,  if  no  sooner  (pp.  311-312). 

The  court  then  went  on  to  say :  "Upon  the  whole,  then,  it  is  the  opinion  of 
the  court,  that  the  law  of  the  31st  of  January,  1783,  ia  posterior  to  the  treaty 
of  peace,  which  is  the  supreme  law"  (p.  313) . 

The  court,  therefore,  gave  judgment  for  the  plaintiff  on  two  main  grounds. 
First,  it  found  as  a  fact  tiiat  Joseph  Griswold  was  not  truly  and  properly  de- 
scribed in  the  proclamation  of  1778  as  one  whose  lands  were  forfeited  for 
treason.  Secondly,  this  defect  was  not  cured  by  the  Act  of  1783  because  it 
was  posterior  to  the  treaty  between  Great  Britain  and  the  United  States,  in- 
consistent with  Article  6  of  that  treaty  and  therefore  to  that  extent  void. 
Nor  could  the  act  "validate"  an  imperfect  attainder  for  that  would  be  a  new 
confiscation.  Consequently  the  plaintiff's  title  was  good,  A  ventre  de  novo 
was  awarded  and  the  case  was  re-argued,  and  the  first  decision  affirmed.  The 
words  "agreed  upran"  and  "concluded"  in  the  British-American  treaty  were 
interpreted  by  the  court  at  the  second  hearing.  "Agreed  upon"  meant  "a 
final  understanding  by  ministers  as  to  the  terms  of  the  treaty  and  the  reduc- 
tion of  the  terms  into  writing."  "Concluded"  referred  to  the  moment  when 
"the  agreement  thus  understood  has  received  its  last  form  by  being  signed 
and  duly  executed  by  the  ministers"  (p.  351).  The  Franco-British  treaty 
was  so  "agreed  upon"  and  "concluded"  on  January  20.' 

*  The  case  referred  to  is  Th«  Mentor.  No  citation  is  given  in  the  argument,  but  preauni- 
aUy  the  case  is  that  reported  in  Prize  Casee  heard  beTore  the  Lords  of  Appeal  (1783-84), 
folk)  401.  Another  caae  of  thnt  name  is  The  Mentor  fI7!)!)),  1  Kob.  I7!l,  but  tliia  is  even  lese 
rdevant. 

'  The  court  could  have  presumably  made  Ihia  ttie  gnjund  of  decision,  and  based  Its  judg- 
mait  upon  its  interpretation  of  the  inUDtiDn  of  the  parties  as  expressed  by  these  words, 
inthout  resorting  to  any  generrf  n^^lil  fh»  dst*  nHiU|tfl^^Qok  effect. 
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The  case  of  Hylton's  Lessee  v.  Brown  has  been  dealt  with  at  length  because 
it  is  the  f  oimtainhead  of  American  doctrine  on  this  subject,  and  later  decisions 
are  expressly  based  on  it.  What  were  the  authorities  which  were  invoked  to 
support  the  existence  of  the  rule  thus  laid  down  by  the  court?  It  is  important 
to  note  what  they  were,  for  the  case  must  be  appreciated  in  the  light  of  the  in- 
ternational practice  and  legal  opinion  of  its  day.  Grotius,  Vattel,  Martens, 
the  classic  writers  of  the  seventeenth  and  eighteenth  centuries,  were  invoked 
to  prove  the  rule  contended  for,  which  the  court  ultimately  accepted.  No 
doubt  the  enormous  influence  which  these  writers  exercised  in  their  day  (and 
particularly  Vattel  so  far  as  the  United  States  is  concerned)  may  explain  to 
some  extent  the  persistence  with  which  the  rule  was  repeated  throughout  the 
nineteenth  centiuy  by  courts  and  writers;  but  it  may  be  questioned  whether 
the  opinions  they  expressed  then,  based  largely  on  the  practice  of  their  time, 
can  be  accepted  as  valid  for  the  international  law  of  today.  The  opinion  of 
Grotius  on  points  of  treaty  law  is  of  little  practical  interest  to  us  today,  and 
even  in  the  eighteenth  centiuy  his  authority  on  such  points  was  not  as  great 
as  that  of  Vattel  and  Martens. 

In  1758  Vattel  wrote  as  follows: 

The  treaty  of  peace  binds  the  contracting  parties  from  the  moment  it 
is  concluded  and  has  passed  through  the  formalities  attending  its  accept- 
ance, and  they  must  see  to  it  that  it  is  inunediately  carried  into  effect. 
From  that  time  all  hostilities  must  cease  imless  a  definite  day  has  been 
set  when  peace  is  to  begin.  But  the  treaty  does  not  bind  the  subjects 
imtil  they  have  been  notified  of  it.    The  same  rule  holds  as  of  a  truce.* 

Martens'  Precis  du  droit  des  Gens  was  first  published  in  1788,  and  a  transla- 
tion, made  by  William  Cobbett,  called  Summary  of  the  Law  of  Nations,  was 
published  in  1795.  The  latter,  though  not  a  literal  translation,  was  often  used 
in  American  courts.    In  the  Summary  of  1795  we  read: 

Of  treaties  in  general.  An3rthing  that  has  been  promised  by  the  chief 
or  his  agent  beyond  the  limits  of  the  authority  with  which  the  State  has 
entrusted  him,  is  at  most  no  more  than  a  simple  promise  (sponsio).  .  .  . 
On  the  contrary,  everything  that  has  been  stipiUated  by  an  agent  in  con- 
formity with  his  full  powers  ought  to  become  obligatory  for  the  State 
from  the  moment  of  signing  without  waiting  even  for  a  ratification. 
However,  not  to  expose  the  State  to  the  errors  of  a  single  person,  it  is 
now  become  a  general  maxim  that  public  conventions  do  not  become 
obligatory  till  ratified.^^ 

But  in  the  second  edition  of  the  PrScis  in  1801,  there  is  the  following  state- 
ment: "Mais  lorsque  les  ratifications  ont  itis  ichangies  elles  rendent  le  trait6 
obligatoire  a  dater  du  jour  de  sa  signature  d  moins  qu'on  n'aie  express6ment 
stipulS  le  contraire.''^^ 

*  Vattd,  DroU  des  gens,  trans,  in  QaasiCB  of  International  Law  series,  published  by  the 
Oamegie  Endowment,  Book  IV,  Chap.  3,  {  24. 

!•  Summary  of  the  Law  of  Nations,  1795,  Book  II,  Chsp.  1,  33.  Vattd  had  stated  the 
same  rule,  DroU  des  gens,  Book  II,  Chap.  12,  {  156. 

u  Martens,  Prieis  du  droit  des  gens,  1801,  Book  11,  Qiap.  2,  §  48.     And  see  his  "Bsstd 
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These  texts  seem  to  afford  slender  authority  for  a  proposition  whose  ac- 
curacy is  to  be  determined  primarily  by  reference  to  practice.  Nevertheless, 
the  idea  of  ratification  as  being  a  mere  confirmation  of  an  authority  duly  ex- 
ercised was  a  predominant  factor  in  formulating  such  a  decision.  It  is  a 
familiar  conception  of  law  that  a  ratification  or  confirmation  of  an  act  by  an 
agent  validates  the  act  as  from  the  time  of  its  execution,  and  it  was  natural  to 
extend  this  to  the  agents  of  the  head  of  state. 

In  1832,  the  Supreme  Court  of  the  United  States,  in  the  United  States  v. 
Arredondo"  laid  down  a  limitation  on  the  doctrine  in  Hylton's  Lessee  v. 
Brown.  On  November  11, 1828,  Arredondo  and  others  filed  a  petition  in  the 
Superior  Court  of  Florida  claiming  title  to  an  undivided  parcel  of  land  imder 
a  grant  made  by  the  Spanish  authorities  on  December  22, 1817.  The  peti- 
tioners averred  that  the  cession  of  East  Florida  to  the  United  States  had  made 
impossible  the  performance  of  the  condition  upon  which  the  grant  was  made, 
and  further,  that  the  United  States  had  failed  to  ratify  the  grant  as  they  were 
bound  to  do  under  the  treaty  with  Spain  of  1819.  Judgment  having  been 
given  against  the  United  States  in  the  court  below,  the  case  came  before  the 
Supreme  Court  of  the  United  States.  The  United  States  argued  first,  that 
the  grant  was  annulled  by  Article  8  of  the  treaty  between  the  United  States 
and  Spain  of  February  22, 1819;  secondly,  that  title  was  vested  in  the  United 
States  by  virtue  of  Article  2  of  the  same  treaty,  whereby  all  lands  in  East  and 
West  Florida  were  ceded  by  Spain  to  the  United  States.  Ratifications  of  this 
treaty  were  exchanged  on  February  22, 1821 .    Article  8  provided : 

All  grants  of  land  made  before  the  24th  of  January,  1818,  by  His  Cath- 
olic Majesty,  or  by  his  lawful  authorities,  in  the  said  territories  ceded  by 
His  Majesty  to  the  United  States,  shall  be  ratified  and  confirmed  to  the 
persons  in  possession  of  the  lands,  to  the  same  extent  that  the  same  grants 
would  be  valid  if  the  territories  had  remained  imder  the  dominion  of  His 
Catholic  Majesty.  But  the  owners  in  possession  of  such  lands,  who,  by 
reason  of  the  recent  circumstances  of  the  Spanish  nation,  and  the  revolu- 
tions in  Europe,  have  been  prevented  from  fulfilling  all  the  conditions  of 
their  grants,  shall  complete  them  within  the  terms  limited  in  the  same, 
respectively,  from  the  date  of  this  treaty;  in  default  of  which  the  said 
grants  shall  be  null  and  void.  All  grants  made  since  the  24th  of  Janu- 
ary, 1818,  when  the  first  proposal,  on  the  part  of  His  Catholic  Majesty, 
for  the  cession  of  the  Floridas  was  made,  are  hereby  declared  and  agreed 
to  be  null  and  void. 

The  petitioners  averred  that  they  were  entitled  to  the  benefit  of  that  part  of 
this  article  which  allowed  a  prolongation  of  the  time  within  which  the  condi- 
tions of  the  grant  could  be  performed.  It  appeared  that  in  the  original  grant 
a  time  limit  of  three  years  was  imposed,  within  which  the  petitioners  were  to 
proceed  with  the  establishment  of  families  on  the  land,  etc.  But  by  a  decree 
dated  December  2, 1820,  an  extension  of  time  of  one  year  was  granted  by  the 

tfmeematU  Us  armaJUun,  les  prises^  etc."  1705,  Chap.  3,  SS  41  and  61,  and  examples  given 
tbera.  u  6  Peters,  691. 
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Spanish  authorities,  and  the  petition  averred  that  settlements  had  been  made 
hoUi  before  and  after  this  extenmon  of  time,  and  were  continuing.  To  this 
the  United  States  replied  that  the  prolongation  of  time  was  made  after  the 
ratification  of  tiie  beaty  by  the  King  of  Spain  and  was  therefore  void  for  want 
of  authorify.  The  Supreme  Ckiurt  decided  that  the  validity  of  the  grant  must 
be  upheld.  "Shall  be  ratified  and  confirmed"  meant,  in  its  opinion,  that  the 
grants  alreaify  "made"  at  the  date  of  ratification  were  confirmed.  As  to  the 
argument  that  the  eztenmon  of  time  was  without  authority  the  court  said: 

But  the  ratification  by  the  United  States  was  in  February  following, 
and  the  treaty  did  not  take  effect,  till  its  ratification  by  both  parties 
operated,  like  the  delivery  of  a  deed,  to  make  it  the  binding  act  of  both. 
That  it  may  and  does  relate  back  to  its  date,  ae  between  the  two  govem- 
ments,  so  far  as  respect  the  rights  of  either  under  it,  may  be  undoubted; 
but  as  respects  individual  rights,  in  any  way  affected  by  it,  a  very  dif- 
ferent rule  ought  to  prevail. 

The  judgment  of  the  court  below  was  therefore  affirmed.  Only  the  dissenting 
opinion  of  Thompson,  J.,  was  based  on  the  doctrine  of  retroactivity.  He 
took  the  view  that  the  plaintiffs  must,  in  order  to  succeed,  show  that  they  were 
in  actual  possession  of  the  land  at  the  "date"  of  the  treaty.  The  "date"  of 
the  treaty  was,  in  law,  the  date  of  signature  and  not  of  ratificaticm.    He  eaid: 

The  ratification  ia  nothing  more  than  evidoice  of  the  authority  under 
which  the  minister  acted.  A  government  is  bound  to  perform  and  ob- 
serve a  treaty  made  by  ita  minuter,  unless  it  can  be  made  to  appear,  that 
he  has  exceeded  his  authority.  But  a  ratification  is  an  acknowledgm^it 
that  be  was  authorised  to  make  the  treaty ;  and  if  so,  the  nation  ia  bound, 
from  the  time  the  treaty  is  made  and  signed.  ...  It  is,  therefore,  in  my 
opinion,  a  case  not  coming  within  the  saving  provision  in  the  eighth  artiou 
of  the  treaty. 

In  1850,  in  the  cases  of  the  United  States  v.  Reynee"  and  Davis  v.  Police 
Jury  of  Concordia,'*  the  Supreme  Court  of  the  United  States  again  approved 
of  the  doctrine  asserted  in  Hylton's  Lessee  V.  Brown.  In  the  United  Stat«a 
V.  Reynes  the  appellant  claimed  certain  land  included  within  the  limits  of 
Louisiana  by  virtue  of  a  grant  made  by  a  Spanish  governor  on  January  2, 
1804.  The  treaty  of  cession  of  Louisiana  to  France  by  Spain  was  signed  on 
October  1, 1800.  This  was  the  secret  Treaty  of  San  Ildefoneo  entitled  "for 
the  a^randisement  of  the  States  of  Parma  and  the  retrocession  of  Louisiana 
to  France."  Ratifications  of  this  treaty  were  exchanged  on  October  30, 1800. 
In  conmderation  of  France  procuring  "an  a^andiaemeot  of  territory"  to  the 
Duke  of  Parma,  His  Catholic  Majesty  agreed  to  retf  ocede  to  the  French  Ra> 
public,  six  months  after  the  complete  fulfilment  of  the  promise  made  by 
France,  the  colony  of  Louisiana.'"  The  actual  transfer  by  Spun  to  Franee 
was  made  on  November  30,  1803.    The  treaty  of  cession  of  Louioana  by 

»9Howaid,  127.  "/Wd.,280. 

"DeCaeraq,  I  ReeutO  del  traOi*  d»  la  Prmet,  p.  *n. 
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France  to  the  United  States  was  signed  on  April  30, 1803  (before  the  transfer 
by  Spain)  and  ratifications  were  exchanged  on  October  21, 1803.^«  The  actual 
transfer  of  Lomsiana  by  France  to  the  United  States  took  place  on  December 
30, 1803.  It  was  held  that  the  grant  in  question  in  this  case  was  null  and 
void,  because  at  the  date  of  the  grant  (January  2, 1804)  Spain  had  already 
parted  with  her  sovereignty  over  Louisiana.  This  would  appear  to  be  a 
sufficiently  good  groimd  of  decision,  standing  alone,  but  the  court  thought  it 
necessary  to  reaffirm  the  doctrine  of  retroactivity.    It  said  (at  p.  148) : 

In  the  construction  of  treaties,  the  same  rules  which  govern  other  com- 
pacts properly  apply.  They  must  be  considered  as  binding  from  the 
period  of  their  execution;  their  operation  must  be  understood  to  take 
effect  from  that  period,  imless  it  shall,  by  some  condition  or  stipulation 
in  the  compact  itself,  be  postponed.  .  .  .  This  treaty  [between  the 
United  States  and  France]  therefore  operated  from  its  date. 

Here,  if  we  will,  is  assumption  without  argument.  In  general,  an  instru- 
ment does  take  effect  from  the  date  of  its  execution,  but  the  whole  question 
at  issue  was — ^when  is  a  treaty  legally  '^executed"?  It  must  be  added  that  in 
(he  particular  case  before  the  court  the  treaty  texts  were  sufficiently  clear  to 
have  made  it  unnecessary  to  refer  at  all  to  the  question  as  from  what  date  a 
treaty  takes  effect.  Its  observations  on  this  point  should  be  considered  as 
obiter.^''  The  ratio  decidendi  is  that  the  sovereignty  of  Spain  had  ceased  to 
exist  over  Louisiana  at  the  time  the  grant  was  made;  the  court  suggests  that 
it  ceased  to  exist  ''at  the  latest"  on  October  15, 1802,  when  the  Spanish  Crown 
iflsaed  an  order  annoimcing  the  retrocession  of  Lomsiana  to  France.  On  any 
view  of  the  matter,  the  discussion  of  the  doctrine  does  not  appear  to  have  been 
necessary,  for  the  grant  was  made  on  January  3, 1804,  after  all  the  material 
dates,  i.e.,  after  the  treaty  of  cession  by  France  to  the  United  States  had  been 
carried  into  effect  by  the  actual  transfer  of  the  territory  to  the  United  States. 
The  fact  of  the  signature  of  a  treaty  of  cession  by  France  before  the  actual 
transfer  had  been  made  by  Spain,  indicated  that  France  regarded  herself  as 
the  legal  sovereign  in  Louisiana  at  least  from  the  moment  the  order  was  made 
by  Spain,  on  October  15,  1802,  renoimcing  her  sovereignty  over  Louisiana. 
Whilst  the  case  of  the  United  States  v,  Reynes  was  rightly  decided  on  the 
facts,  the  introduction  of  the  doctrine  of  retroactivity  was  clearly  unneces- 
sary. 

Davis  V,  Police  Jury  of  Concordia^®  turned  upon  the  point  already  raised 
in  the  United  States  v.  Reynes,  namely,  as  from  what  date  did  the  Treaty  of 
San  ndefonso  come  into  force?    In  this  case  a  Spanish  governor  had  made  a 

grant  of  a  perpetual  franchise,  "a  privilege  of  a  ferry  at  the  post  of  CSoncordia 

M  a  privilege  attached  to  the  plantation  of  the  petitioner."    The  grant  was 

■MaDoy,  1  Treaties,  etc.,  between  the  United  States  and  other  Powers,  p.  508. 
"  The  court  also  (at  p.  150)  introduced  the  issue  of  mala  fides  on  the  part  of  Spain  in  mak- 
QK  ndi  grants  after  the  treaty  had  been  signed. 
"9  Howard,  280. 
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made  on  February  19, 1801.  Article  3  of  the  Treaty  of  Paris  ^*  between  the 
United  States  and  France,  which  was  signed  on  April  30, 1803,  and  ratifica- 
tions of  which  were  exchanged  on  October  21, 1803,  provided: 

The  inhabitants  of  the  ceded  territory  shall  be  incorporated  in  the 
Union  of  the  United  States,  and  admitted  as  soon  as  possible,  according 
to  the  principles  of  the  Federal  Constitution,  to  the  enjoyment  of  all  the 
rights,  advantages,  and  immunities  of  citizens  of  the  United  States;  and 
in  the  meantime  they  shall  be  maintained  and  protected  in  the  free  en- 
joyment of  their  liberty,  property,  and  the  religion  which  they  profess. 

It  was  complained  that  the  establishment  by  the  Police  Jury  of  Concordia  of 
a  ferry  across  the  Mississippi  was  in  conflict  with  this  provision.  The  ques- 
tion therefore  arose  whether  the  plaintiff's  grant  was  valid,  which  in  turn  must 
be  answered  by  asking  whether  Spain  was  sovereign  over  the  territory  on 
February  19, 1801.  The  court  held  that  she  was  not  sovereign  over  the  ter- 
ritory in  question  on  that  date,  and  that  the  plaintiff  must  fail  in  his  acticm, 
for  two  reasons.  First,  it  was  the  oflBcial  view  of  the  Government  of  Spain 
and  of  the  United  States  that  the  Treaty  of  San  Ildef onso  operated  from  its 
date.  Secondly,  it  was  a  rule  of  international  law  that  treaties  in  general  op- 
erated from  the  date  of  signatiu*e,  the  court  quoting  in  support  of  this  view 
Vattel,  Martens  and  the  English  decision  in  The  FamaP  In  its  judgment 
the  court  said: 

.  .  .  The  law  of  nations  does  not  recognize  in  a  nation  ceding  a  territory 
the  continuance  of  supreme  power  over  it  after  the  treaty  has  been  signed, 
or  any  other  exercise  of  sovereignty  than  that  which  is  necessary  for  social 
order  ...  to  keep  the  cession  in  unaltered  value.  .  .  .  There  is  not  in 
the  diplomacy  of  nations  a  more  absolute  surrender  of  dominion,  than 
was  made  by  the  King  of  Spain  in  the  Treaty  of  St.  Ildef  onso  of  October, 
1800. 

This  shows  a  curious  tendency  to  substitute  a  formal  dogma  for  the  express 
provisions  of  a  treaty.  The  provisions  of  the  Treaty  of  San  Ildefonso  have 
already  been  stated.  The  King  of  Spain  '^agreed"  to  retrocede  to  the  French 
Republic  six  months  after  the  complete  fulfilment  of  the  promise  made  by 
France  as  to  the  "aggrandisement  of  territory"  of  the  Duke  of  Parma.** 
Spain  did  not  "cede"  the  territory  of  Louisiana  by  the  Treaty  of  San  Ildefonso, 
and  there  was  no  "absolute  surrender  of  dominion."^ 

Finally,  it  must  be  pointed  out  that  the  case  of  The  Famd^  did  not,  as 
assumed  by  the  court,  lay  down  the  proposition  that  a  treaty  operates  from 
the  date  of  signature.  It  is  no  authority  for  such  a  proposition.  On  the  con« 
trary ,  it  was  there  held  that  the  Treaty  of  San  Ildefonso  did  not  operate,  from 
signature,  to  pass  sovereignty  in  Liouisiana  to  France.  It  was  a  case  of  a  de- 
mand for  the  condemnation  of  ships  of  Spanish  subjects  sailing  for  Louisiana 

1*  Malloy,  ibid,  *<>  (1804),  2  Rob.  106.         »  De  Qercq,  ibid..  Art.  Ill  of  the  treaty. 

"  The  court  it«elf ,  in  United  States  v,  Reynes,  twprti,  drew  the  distinction  between  tb» 
"agreement"  and  its  execution  later  by  Spain.  ^  (1804),  5  Rob.  106. 
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before  that  territory  had  been  actually  transferred  to  France,  but  after  the 
Treaty  of  San  Udef  onso.  It  was  held  that  the  ship  must  be  restored  on  the 
ground  that  at  the  time  of  the  captiure  they  were  sailing  for  (neutral)  Spanish 
territory.  "There  must  be  deUvery,"  said  Lord  Stowell,  "for  seisin  and  pos- 
session must  accompany  the  words." 

The  leading  American  cases  have  been  examined  primarily  with  a  view  to 
showing  that  eminent  American  judges  in  the  early  half  of  the  nineteenth 
century  believed  the  doctrine  to  be  a  positive  rule  of  international  law. 
Henceforth  the  doctrine  came  to  be  regarded  as  established  so  far  as  the  courts 
of  the  United  States  were  concerned.  In  1851,  the  Supreme  Court  of  the 
United  States  again  invoked  it,  and  held  on  this  ground  that  grants  made  on 
March  11, 1763,  by  the  de  facto  French  authorities  in  Lomsiana  after  the  sig- 
nature of  the  Treaty  of  Paris  of  February  10, 1763,  between  France  and  Great 
Britain,  were  void.^^  There  are  dicta  in  cases  decided  during  the  last  half 
of  the  nineteenth  century,  and  even  in  qmte  recent  times,  in  which  the  doctrine 
is  repeated  as  the  imdoubted  view  of  American  courts.**^ 

In  1932  the  Texas  Court  of  Civil  Appeals  applied  the  doctrine  to  a  conven- 
tion of  1905,  between  the  United  States  and  Mexico,  so  as  to  transfer  title  to 
certain  land  as  from  the  date  of  signature  of  the  convention.^^  In  1907,  in 
Beam  v.  United  StateB,^^  and  in  1910,  in  Macleod  v.  United  States,^®  the  Court 
of  Claims  followed  the  decision  in  United  States  v.  Arredondo,^*  though  ob- 
serving that  retroactivity  was  the  "well-settled  rule  of  international  law." 

Such  has  been  the  unmistakable  position  of  the  American  courts.  The  De- 
partment of  State  seems  to  have  accepted  the  weight  of  judicial  opinion  in 
the  subject,  and  has  more  than  once  asserted  the  same  view.  In  1839,  the  Sec- 
retary of  State  protested  against  an  adverse  decision  of  one  of  the  American 
claims  against  the  States  of  New  Granada,  Ecuador,  and  Venezuela  (the 
states  which  once  formed  the  Republic  of  Colombia).  This  claim  was  re- 
jected on  the  ground  that  the  capture  for  which  compensation  was  demanded 
took  place  a  few  days  before  the  exchange  of  ratifications  of  a  treaty  between 
the  United  States  and  Colombia  which  stipulated  that  "free  ships  make  free 
goods."  The  American  Secretary  of  State,  in  a  letter  to  Mr.  Semple,  Chargi 
d' Affaires  at  New  Granada,  protested  against  the  decision,  and  apparently  in- 
voked the  rule  here  discussed.*^  In  1847,  the  United  States  clearly  asserted 
the  view  that  a  treaty  comes  into  force  as  from  the  date  of  its  signature.    After 

*•  Montault  p.  United  States  (1851),  12  Howard,  47. 

■  Be  Met«ger  (1847),  17  Fed.  Caa.  No.  9611 ;  United  States  v.  Dauterive  (1860),  10  How- 
aid,  609;  Shepard  p.  Northwestern  life  Insurance  Co.  (1889),  40  Fed.  Rep.  341;  Bush  p. 
United  States  (1894),  29  Ct.  Q.  144;  Dooley  v.  United  States  (1901),  182  U.  S.  223;  United 
BUIes  p.  Grand  Rapids  (1907),  166  F.  297. 

■  San  Lorenzo  Title  and  Improvement  Co.  v.  City  Mortgage  Co.  (1932),  48  S.  W.  (2^)  310. 
"  (1907),  43  Ct.  a.  61.  "  (1910),  45  a.  Q.  339. 

» (1832),  6  Peters,  691;  also  followed  in  Haver  p.  Yaker  (1870),  9  Wall.  32. 
^b  Moore's  Digest,  p.  246.    No  report  of  the  tribunal's  work  or  its  sentence  in  this  case 
^ipeut  to  have  been  published. 
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the  recognition  of  Peru  by  the  United  States  in  1826,  negotiations  were  opened 
for  the  settlement  of  American  claims  in  respect  of  damage  to  property.  On 
January  21, 1841,  a  settlement  of  $300,000  was  agreed  upon  and  the  agree- 
ment was  embodied  in  a  treaty  signed  on  March  17,  1841.'^  In  February, 
1847,  the  Peruvian  Government  paid  $30,000,  but  without  interest,  claiming 
there  could  be  no  interest  legally  due  as  from  January  1, 1844,^  because  at 
that  date  ratifications  had  not  been  exchanged  and  the  treaty  was  not  in  force. 
The  Department  of  State  returned  the  obvious  answer  that  January  1, 1844, 
was  the  date  fixed  for  the  treaty,  but  that  in  any  case  the  United  States  Gov- 
ernment could  not  agree  that  a  treaty  came  into  force  only  as  from  the  date 
when  ratifications  were  exchanged.  On  September  18, 1847,  Mr.  Buchanan 
wrote  to  Mr.  Clay,  the  American  Minister,  as  follows: 

In  February  last  the  Peruvian  Government  paid  to  Mr.  Jewett  the  sum 
of  thirty  thousand  dollars,  the  first  instalment  due  under  the  convention, 
but  without  interest,  and  at  the  same  time,  applied  to  this  government, 
through  him,  to  consider  the  first  instalment  to  have  been  due,  not  on  the 
first  of  January,  1846,  according  to  the  express  terms  of  the  convention, 
but  on  the  first  day  of  January,  1847.  They  appear  to  have  rested  this 
application  upon  the  groimd  that  the  ratifications  of  the  treaty  had  not 
been  exchanged  until  after  the  first  of  January,  1846.  But,  independ- 
ently of  the  date  having  been  fixed  by  the  convention  itself  when  the  first 
instalment  should  be  paid,  the  general  rule  of  public  law  is  that  a  treaty 
is  binding  on  the  contracting  parties  from  the  date  of  signature  unless  H 
contains  an  express  stipulation  to  the  contrary.  The  exchange  of  the 
ratifications  has  a  retroactive  effect,  confirming  the  treaty  from  this  date. 

The  situation  in  Peru  at  the  time  does  not  seem  to  have  permitted  a  discus- 
sion of  such  ''rules  of  public  law"  and  it  does  not  appear  that  the  United  States 
pressed  the  point  any  further."  In  1901,  presumably  influenced  by  judicial 
precedent,  the  Attorney-General  of  the  United  States  advised  that  Porto 
which  was  ceded  to  the  United  States  by  the  Treaty  of  Peace  with 
signed  on  December  10, 1898,  passed  under  American  sovereignty  as  from  thai 
date,  so  as  to  be  included  in  the  operation  of  an  Act  of  Congress  passed  in 
1899,  but  before  the  ratifications  of  the  treaty  had  been  exchanged.^ 

Considering  the  fact  that  this  view  has  been  supported  by  the  United  States 
courts,  and  has  on  occasion  been  put  forward  by  the  executive,  it  is  curious  to 

n  8  United  States  Statutes  at  Large,  p.  570. 

<*  This  was  the  date  fixed  by  Art.  2  of  the  treaty  for  the  payment  of  the  first  insfcalmeni. 
On  Oct.  21, 1845,  the  Peruvian  Congress  voted  a  law  making  ^e  first  instalment  payable  on 
Jan.  1, 1846,  instead  of  Jan.  1, 1844.  This  modification  of  the  article  was  aoo^pfted  l^  tiie 
United  States,  but  subject  to  the  reservation  that  interest  should  run,  for  all  payments^  as 
from  January,  1842.  Ratifications  of  the  treaty,  as  thus  informally  modified,  were  cob* 
changed  on  Oct.  31, 1846. 

"  Sen.  Exec.  Doc.  58,  Slst  Cong.,  Ist  Sess.  And  see  Lapraddle  &  Politis,  2  ReeueU  dm 
Arbitroffes  IrUenuUionauz,  note  at  p.  250. 

**  23  Opinions  of  the  Attorneys-General,  551,  quoting  Halleck's  International  Law  (18SI 
ed.)  at  p.  815.  Yet  EUJleck  definitely  rejects  the  doctrine  of  retroactivity  as  applied  to  tbe 
ratification  of  treaties. 
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find  so  little  support  for  it  in  international  practice  and  arbitral  decisions. 
There  is  no  evidence  that  it  has  played  any  part  in  the  diplomatic  practice  of 
European  States  during  the  past  hundred  years ;  and  only  in  one  international 
arbitration  does  it  seem  to  have  been  upheld.  In  1875  there  was  an  arbitra- 
tion between  Peru  and  Chile,  apportioning  expenses  incurred  in  the  joint  en- 
terprise of  defense  against  Spain,  in  accordance  with  the  treaty  of  alliance 
of  1865.  This  treaty  was  signed  on  December  5, 1865,  and  ratifications  were 
exchanged  on  January  14, 1866.  Article  six  provided:  'The  present  treaty 
shall  be  ratified  by  the  governments  of  both  republics,  and  the  ratifications 
shall  be  exchanged  at  Lima  within  forty  days  or  sooner  if  possible.  In  faith 
whereof  .  .  ."  The  issue  arose  as  from  what  date  the  expenses  began  to  run 
— as  from  the  date  of  the  8ignatiu*e  of  the  treaty  or  as  from  the  date  when 
ratifications  were  exchanged.  The  decision  is  therefore  directly  in  point. 
However,  after  stating  the  date  of  signatiure,  and  the  date  of  the  exchange  of 
ratifications,  the  arbitrator  contents  himself  with  the  bold  statement,  ''It 
therefore  became  operative  from  the  former  date"  (signatiu*e) .  There  is  in 
this  case  no  discussion  and  no  reference  to  international  practice.^ 

In  the  Iloilo  Claims,'^  before  the  British-American  Claims  Tribunal,  in 
1925,  there  was  considerable  discussion  of  the  question  by  counsel.  The 
daims  were  made  by  Great  Britain  against  the  United  States  before  a  tribimal 
constituted  under  a  special  agreement  of  1910,  in  respect  of  certain  property 
which  bad  been  destroyed  by  Filipinos  at  Iloilo  in  the  month  of  February, 
1899.  The  grounds  of  the  British  case  were,  first,  that  the  United  States 
Government  became  responsible  for  the  maintenance  of  order  in  Iloilo,  as 
from  the  date  of  the  signature  of  the  Treaty  of  Paris,  on  December  10, 1898 ; 
secondly,  that  the  United  States  had  been  negligent  in  not  sending  troops  to 
Iloilo  in  time,  and  in  not  taking  the  necessary  steps  to  protect  life  and  prop- 
erty. The  Treaty  of  Paris,  whereby  Spain  (in  Article  3)  ceded  to  the  United 
States  "the  archipelago  known  as  the  Philippine  Islands,"  was  signed  at  Paris 
on  December  10, 1898.  Ratifications  were  not  exchanged  until  April  11, 1899, 
that  is  to  say,  after  the  distiu'bances  in  respect  of  which  the  claims  were  being 
made.    Article  5  of  the  treaty  provided : 

Spain  will,  upon  the  exchange  of  the  ratifications  of  the  present  treaty, 
proceed  to  evacuate  the  Philippines.  .  .  .  The  time  within  which  the 
evacuation  of  the  Philippine  Islands  and  Guam  shall  be  completed  shall 
be  fixed  by  the  two  Governments. 

The  United  States  answer  alleged  that  the  destruction  of  property  in  respect 
of  which  the  claims  were  made,  took  place  in  Spanish  territory,  that  is  to  say, 
it  a  time  when  Iloilo  was  still  under  Spanish  sovereignty.  It  was  urged  that 
lovereignty  over  the  Philippine  Islands  did  not  pass  to  the  United  States 
until  April  11, 1899,  when  the  treaty  of  peace  became  effective  by  the  exchange 

"lafontaine,  Pasicrine  Iniamaiumale,  169;  Moore's  International  Arbitrations,  2091. 
^arintrator  cites  Wheaton  (Lawrence's  ed.),  p.  326,  but  gives  no  other  authority  to  sup- 
port his  view.  **  Nielsen's  Report,  p.  382. 
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of  ratifications,  and  that,  therefore,  when  the  losses  occurred,  the  United 
States  was  under  no  legal  obligation  to  protect  the  lives  or  the  property  of  the 
claimants.  During  his  oral  argument,  counsel  for  the  British  Government 
argued  that,  although  ''technically  a  treaty  does  not  go  into  force  until  ratifi- 
cations have  been  exchanged  ...  if  the  action  of  one  party  makes  it  quite 
clear  that  they  propose  to  act  in  advance  of  the  exchange  of  ratifications,  the 
treaty  must  be  held  to  go  into  force"  (at  p.  393).  He  then  cited  Davis  v. 
Police  Jury  of  Concordia  and  United  States  v.  Reynes,  though  not  "personally 
attaching  much  importance  to  the  authorities  I  have  quoted,"  his  object  being 
to  show  there  was  some  precedent  for  the  proposition.  Yet,  it  is  to  be  noted 
that  the  proposition  which  the  British  Agent  puts  forward  does  not  go  as 
far  as  the  doctrine  embodied  in  the  American  cases,  and  it  is  clear  that  he 
cited  these  decisions  rather  to  embarrass  the  American  Agent  with  the  opinions 
of  the  judicial  authorities  of  his  own  coimtry,  than  with  any  conviction  that 
they  embodied  soimd  doctrine.  The  British  Agent  in  this  case  appears  to 
have  preferred  to  rest  his  argument  (as  to  the  taking  effect  of  the  treaty  from 
the  date  of  signature)  upon  the  intention  of  the  parties  that  the  treaty  should 
so  operate,  or  upon  the  action  of  one  party  being  explicable  only  on  this  as- 
sumption rather  than  upon  a  categorical  rule  of  international  law  that  ex- 
change of  ratifications  is  retroactive  to  the  date  of  signature.  It  is  also  to  be 
noted  that  he  cites  no  Eiuropean  precedents  on  the  point,  although  writers  such 
as  Rivier  are  mentioned.  The  American  Agent  said  he  proposed  ''to  ignoie 
these  expressions"  in  the  Supreme  Court  decisions  "about  the  going  into  force 
of  a  treaty  from  the  time  of  signing,"  and  to  deal  with  the  "well  known  facte  of 
international  practice."  He  denied  that  these  cases  stood  for  the  proposition 
that  ratification  is  retroactive  to  signature,  and  argued  that  they  merely  em- 
bodied the  doctrine  of  "fraud  upon  the  party"  between  signature  and  the  ex- 
change of  ratifications.  The  tribunal  rejected  the  British  argument,  and  hdd 
that  "de  jure  there  was  no  sovereignty  over  the  island  until  the  treaty  was  rati- 
fied," without  further  discussion  of  the  questions  which  had  been  raised.  But 
the  result  of  its  decision  was  to  accept  the  date  of  the  exchange  of  ratifications, 
and  not  the  date  of  signature,  as  the  date  from  which  the  treaty  was  effective. 
The  dicta  of  the  Permanent  Court  of  International  Justice  throw  very  little 
additional  light  upon  the  question.  The  court  has  hinted  that  it  may  be,  un- 
der international  law,  that  a  signed  but  unratified  treaty  can  produce  certain 
legal  consequences.'^  It  has,  however,  declared  categorically  that  it  is  a 
rule  of  international  law  that  treaties  "save  in  certain  exceptional  cases,  are 
binding  only  in  virtue  of  their  ratification."**  In  the  case  concerning  certain 
German  interests  in  Upper  Silesia,**  the  Polish  Government  in  its  counter- 
case  alleged  that  certain  acts  of  alienation  by  the  German  Government  be- 
tween the  date  of  the  signature  of  the  Treaty  of  Versailles,  and  the  date  of  ite 

*v  Series  A,  Judiquent  No.  2,  p.  33;  Series  A,  Judgment  No.  5,  p.  39. 
**  Series  A,  Judgment  No.  16,  pp.  20-21.    And  see  opinion  of  Judge  Moore,  Series  A, 
Judgment  No.  2,  p.  57.  **  Series  A,  Judgment  No.  7. 
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actual  coming  into  force,  were  illegal  on  the  ground  that  they  violated  the 
principle  that  ''the  contracting  states  ought  not  during  the  period  of  time  be- 
tween the  date  of  the  signature  and  that  of  the  coming  into  force  of  the  treaty 
to  do  anything  which  might  prejudice  or  render  impossible  the  future  execu- 
tion of  the  treaty."*®  But  the  Polish  Government  recognised  that,  "accord- 
ing to  the  general  principles  of  the  law  of  nations,  the  formal  entry  into  force 
of  the  treaty  commences  only  from  the  exchange  of  the  instruments  of  ratifica- 
tion." The  German  Government  relied  upon  this  rule  as  a  sufficient  answer 
to  the  point  raised  by  Poland.^ 

Thus  it  would  appear  that,  so  far  as  international  practice  and  arbitral  de- 
cisions are  concerned,  the  evidence  is  not  favorable  to  the  existence  of  the 
rule  which  is  being  discussed.^  Nor  do  the  municipal  decisions  of  the  leading 
European  comitries  give  it  any  place.  A  dictum  of  Lord  Stowell,  tucked  away 
in  an  obscure  passage,  indicates  that,  for  a  passing  moment,  the  idea  appears 
to  have  had  his  support.  Thus,  he  remarks,  in  The  Elsebe,  that  "in  matters 
of  treaty,  it  is  true,  the  act  of  ratification  may  be  said  to  operate  with  retro- 
spective effect  to  confirm  the  date  of  the  treaty  from  the  date  of  the  prelimi- 
nary articles."^  But  these  remarks  were  obiter,  and  it  is  impossible  to  say 
that  Lord  Stowell  supported  the  doctrine  merely  on  the  strength  of  them. 
Any  doubt  that  may  have  existed  in  his  mind  must  have  disappeared  by  1813, 
when  he  delivered  judgment  in  The  Eliza  Arm.^  American  ships  had  been 
seised  by  a  British  warship.  A  claim  was  made  by  the  Swedish  Government 
for  the  release  of  the  ships  on  the  ground  that  they  were  taken  on  Swedish 
neutral  territory.  The  question  arose:  Was  Sweden  neutral  on  August  11, 
1812,  the  date  when  the  ships  were  seized?  The  treaty  of  peace  between 
Great  Britain  and  Sweden  was  signed  on  July  18,  ratified  by  Great  Britain 
on  August  4,  and  by  Sweden  on  August  14,  in  the  year  1812.^  Lord  Stowell 
held  that  the  ships  were  captured  before  the  coming  into  force  of  the  treaty, 
and  rejected  definitely  the  argument  that  "the  treaty  when  ratified  refers 
back  to  the  time  of  signature."  He  held  that  "the  ratification  is  the  point 
from  which  the  treaty  takes  effect."  The  English  High  Court,  a  century 
later,  reached  the  same  conclusion,  in  three  cases  raising  the  question  in  con- 
nection with  the  treaties  of  peace  at  the  end  of  the  World  War.*®  These  de- 
cisions appear  to  represent  the  view  of  the  English  courts  on  the  matter.*^ 


C,  Judgment  No.  11  (Vol.  2),  pp.  031-632. 

«»8Qriee  C,  Judgment  No.  11  (Vol.  2),  p.  825;  and  see  Series  C,  Judgment  No.  11  (Vol.  1), 
pp.  183, 228. 

'Hie  United  Stateft-Mexican  Claims  Commission,  in  1868,  rejected  all  claims  arising 
iftar  the  exchange  of  ratifications  of  the  treaty  setting  up  the  commission.  But  this  ded- 
te  was  deariy  based  on  the  intention  of  the  parties  as  expressed  in  Art.  5  of  the  convention. 
8n  Moore,  International  Arbitrations,  1362.  «*  The  EUdte  (1804),  5  Rob.  180. 

« (1813),  1  Dod.  244.  «  British  and  Foreign  State  Papers,  1812-1814,  Ft.  I,  p.  15. 

•Kotnas  v.  Tyaer  (1920),  2.  K.  B.  69;  lioyd  9.  Bowring  (1920),  36  T.  L.  R.  398;  Rattray 
I.  Holden  (1920),  36  T.  L.  R.  798. 

'See  diacuasion  by  McNair,  Acadtmie  de  droit  international,  43  ReeueU  dee  Coura,  pp. 
IBMQ2. 
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In  France,^  Gennany,  and  Switzerland,^  treaties  are  applied  as  from  the 
date  of  internal  promulgation^  and  the  courts,  in  general,  pronomice  only  upon 
the  internal,  and  not  the  rntemational,  validity  of  treaties.  No  pronomioe- 
ment  in  favor  of  the  doctrine  is  to  be  fomid  in  the  judicial  decisions  of  these 
countries,  and  none  can  be  expected.  In  1925,  the  Italian  Court  of  Cassatian 
held  that  the  Treaty  of  St.  Germain  came  into  effect  from  the  date  of  the  ex- 
change of  ratifications  and  not  from  the  date  of  dgnature."®  But  in  1927  the 
same  court  adopted  the  views  held  in  the  French  and  German  courts  that  a 
treaty  comes  into  effect,  as  far  as  the  courts  are  concerned,  as  from  the  date  of 
its  proclamation  as  an  internal  law  and  not  as  from  the  date  of  the  exchange  of 
ratifications.^^  In  two  decisions  of  the  Supreme  Court  of  Poland,  the  provi- 
sions of  a  treaty  were  held  to  apply  to  facts  occurring  before  ratifications  weie 
exchanged,  but  the  importance  of  these  decisions  is  limited  to  the  facts  in  the 
cases  involved,  and  they  do  not  support  the  doctrine  of  the  retroactive  effect  of 
ratification." 

Thus  the  English  and  Continental  decisions  indicate  that  judicial  ofrinion 
in  Europe  leans  strongly  in  favor  of  the  rule  that  a  treaty  which  requires 
ratification  under  international  law,  in  the  absence  of  contrary  provirion, 
takes  effect  as  from  the  date  of  the  exchange  of  ratifications,  and  not  as 
from  the  date  of  signature.  This,  too,  appears  to  be  the  considered 
opinion  of  the  more  recent  writers  in  Great  Britain  and  in  Continental 
Europe." 

How  was  it  that  such  a  doctrine  gained  such  a  large  measure  of  support? 
There  is  no  apparent  advantage  in  having  a  treaty  come  into  force  as  from  the 
date  of  signature,  and,  if  desired  in  a  particular  case,  express  provision  can  be 
made  for  it.^  It  is  submitted  that  the  doctrine  is  an  echo  of  the  practice  of 
the  eighteenth  century.  Ratification  was  then  regarded  as  a  confirmation  of 
signature,  the  ratification  of  the  act  of  an  agent  by  his  principal.  The  famil- 
iar maxim  of  private  law  ratihabitio  retrotrahitur  ad  inUium  was  therefore  the 
root  of  the  doctrine.  Practice  in  the  eighteenth  century  attached  great  inqpor- 
tance  to  the  actual  signature  of  a  treaty,  and  ratificaticm  was  often  stated  to 

«  Ab  to  French  doctrine,  see  Fauehille,  TraUi  de  droit  tntemctfumoZ,  8th  ed.,  VbL  I,  Ft  m* 
p.  846;  Barthfltoy  et  Duei,  Droit  eonaitutiormd,  pp.  7S6-766;  Esmein*  EUmitUi  d$  dnU 
eonttityOonnd,  p.  768;  FiUaut  in  Clunet  (1919),  p.  596.  See  alao  dedstons  of  tiie  CmHr  d$ 
CotfoiMm  in  DaUoi,  /Stfcuaa  pMxIigiM  (1834),  I.  409,  Sii^,  /Sactiaa  ^Mrofe  (1868),  1, 85S. 

«*SwiflB  and  German  doctrine  are  rimilar.  See  84  ZeiUekifl  fOr  Sekwrnam^ehm  RmM 
0915),  pp.  145, 437. 

M  Annual  Digest  of  PuMio  International  Law  Gases,  1925-1926,  Gase  No.  256. 

"  Ibid.,  1927-1928,  Ctm  No.  245. 

"/buL,  1927-1928,  Gase  No.  274,  and  see  note  at  p.  399. 

"  For  citations  see  note  2  above. 

**  In  sooh  eases  the  exchange  of  ratifications  possibly  has  a  retroactive  effect  l^  virtos  oC 
the  express  proviso.  For  examples,  see  the  convention  respecting  Wei-hai  irei  beliiesft 
Great  Britain  and  Ghina,  1898;  the  Treaty  of  F^tfis,  Dec.  10,  1898;  the  Treaty  oC 
Bapallo,  1922;  the  Balkan  PkMst  of  Non-A«reesion,  Feb.  9,  1984;  and  various  traatta  oC 
arbitration  such  as  that  between  Great  Britain  and  Fbrtugal  in  1914. 
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follow  Bfl  a  matter  of  legal  obligation.'*  At  the  present  day,  ratification  is 
generally  regarded,  in  the  absence  of  any  provision  or  intention  dispensing 
with  it,  not  only  as  an  essential  condition  of  the  oomii^  into  force  of  a  treaty, 
but  aa  a  condition  which  a  State  may  fulfil  ot  not  fulfil  as  it  pleases.  It  is  the 
modem  practice  of  the  Great  Powers  of  the  world  expressly  to  reserve  com- 
plete liberty,  in  the  matter  of  ratification,  in  the  full  powers  which  they  issue 
to  their  representativee."* 

In  the  eighteenth  century,  full  powers  gave  authority  to  maks  a  binding 
agreement,  subject  to  a  confirmation  which  was  usually  held  to  be  obligatory.*^ 
Today,  full  powers  give  authority  merely  to  discuss,  to  negotiate  and  to  sign  a. 
project,  which  may  or  may  not  become  an  international  treaty  by  the  formal 
acceptance  of  it  by  the  States  concerned.  Ratification  is  now  regarded  ae 
being  this  formal  acceptance.  It  means  the  ratification  of  the  treaty  itself, 
although  formerly  it  meant  the  ratification  of  the  act  of  an  agent  in  signing  it. 
With  such  a  theory  of  the  nature  of  ratification,  it  is  impossible  to  reconcile  the 
doctrine  of  retroactivity,  for  the  theoretical  basis  of  agency  upon  which  the 
doctrine  reeta  can  no  longer  be  maintained.  Diplomatic  represeiitatives  are 
no  longer  regarded  as  being  merely  the  personal  agente  of  a  monarch  or  head 
of  state.  It  may  be  true,  from  the  stas(^int  of  municipal  law,  that  one  who 
sigiu  a  tieaty  acts  only  as  the  agent  of  his  monarch  or  head  of  state  from 
whom  he  receives  his  full  powers.  But,  from  the  standpoint  of  international 
law,  he  is  an  agent  not  mfn^y  of  his  head  of  state  but  of  the  State  itself.  In 
fact,  the  head  of  state  is  today  himself  an  agent  of  the  State  in  international 
lelatioiis.  When  he  ratifies  a  treaty,  he  binds  not  merely  "himself  and  his 
hears,"  but  the  legal  unit  which  he  represents  and  which  we  call  the  State."" 
He  who  ngns  for  the  State  and  he  who  ratifies  for  the  State  may  then  be  re- 
garded, in  international  law,  ae  its  agents  for  different  purposes. 

■•  Bjnkenhoek,  Quaattionet  juria  ptMiei,  1737,  Book  II,  Cbxp.  7,  {  234;  TatW,  DroU  dm 
pmt,  1768.  Book  II,  Cbap.  12,  {  ISO;  Martene,  Pr&M  du  droit  dt»  gnu,  178S,  Book  II,  Cbajt. 
3,148. 

■■  This  reoervatf  on  is  to  be  found  In  the  full  powen  iasued  for  F^anoe,  Great  Britain  and  the 
British  Dominlona,  the  Dnited  States,  Oermauy,  Italy,  Poland,  the  Soviet  0nion,  Belgium, 
CMchoeloTakia.  See  the  examples  in  Satow,  Dlplonuitlo  Vnctitx  {3rd  ed.},  pp.  79-86,  and 
[n  Kraus  and  Rodiger,  1  Vrkundm  turn  Pri»damertrag»,  pp.  149-109. 

**See8atow,  op.  ctt.,p.  407.  Also  the  examples  of  exprem  promisee  to  ratify  in  eighteenth 
Mntory  full  powers  at  pp.  80-81,  and  the  full  powers  given  by  France,  Great  Britain,  and 
Spain  for  the  Treaty  of  Paris,  1763,  in  Martens,  1  ReeueU  de  Iraiii*,  p.  121  H  teq.  Vattal  was 
aUe  to  say,  "Full  powers  are  nothing  else  than  an  unlimited  power  of  attorney"  (_Droil  tUt 
ffcfu,  iUtL,  Book  n,  {  166). 

■*  This  transformation  of  legal  theory  is  emphasixed  by  Pound,  Philosophieal  Theory  and 
Internationa]  I^w,  1  Biblwtheea  Yitaenana,  pp.  76-78.  At  p.  78  he  gays:  "Whan  tover- 
e^nty  passed  from  the  sovereign  king  to  the  sovereign  people,  when  kings  began  to  rrign  but 
not  to  rule  ...  a  profound  change  took  place  in  tbe  facts  to  which  international  law  was  to 
be  applied.  .  .  .    Juristically  the  people  as  a  collective  entity  took  the  {daoe  of  the  king." 
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THOMAS  JEFFERSON  ON  THE  LAW  OF  NATIONS 

By  Chables  M.  Wn/rsB 
Ithaca,  New  York 

Jefferson's  importance  as  a  political  theorist  tends  to  be  overshadowed  by 
his  success  as  diplomat  and  statesman.  The  practical  accomplishments  of  his 
forty  years  in  public  ofiSce  often  obscure  the  breadth  and  consistency  of  ihe 
philosophy  behind  all  of  his  official  conduct,  and  his  tremendous  influence  in 
formulating  and  disseminating  the  principles  on  which  the  modem  democratic 
state  rests  is  too  often  forgotten.  His  genius  consisted,  not  so  much  in  the 
originality  of  his  political  ideas,  as  in  his  ability  to  select  from  the  conflicting 
theories  of  his  day  all  that  could  be  practically  applied,  and  to  transmute  a 
diverse  intellectual  heritage  into  a  working  philosophy  of  the  state.  Against 
the  sovereign  whose  command  is  law,  Jefferson  sets  up  a  legal  theoiy  seeking 
justice  as  well  as  order,  and  by  which  ruler  and  subject  are  alike  bound.  It  is 
a  theory  which  transcends  national  lines,  recognizing  that  isolation,  in  any 
rigorous  sense,  means  stagnation  and  death,  both  to  the  individual  and  to  the 
state.  So  when  Jefferson  asks  for  ''peace,  conunerce,  and  honest  friendshipi 
with  all  nations — entangling  alliances  with  none,''  ^  only  the  second  phrase  is 
negative,  and  it  means  no  more  than  it  says.  Peace  and  conunerce  are  both 
relations  external  to  the  individual  state ;  and  both  presuppose  for  their  main- 
tenance some  form  of  international  organization — some  system  of  interna- 
tional law.  Both  Jefferson's  writings  and  his  official  acts  testify  to  his  belief 
that  the  intercourse  of  nations  must  be  governed  by  some  body  of  l^al  rules. 

The  systematic  treatment  of  modem  international  law  begins  with  the  pub- 
lication in  1625  of  the  work  of  Grotius,  De  Jwre  Belli  ac  Pads,  which  sets  forth 
a  code  to  govem  the  relations  of  independent  states.  It  was  designed  to  meet 
the  new  problems  of  a  changing  political  order;  and  it  was  based  on  a  natural 
law  theoiy  which  had  also  changed.  Natiu*al  principles  first  assumed  with 
Grotius  the  character  of  self-evident  truths,  from  which  a  system  of  law  could 
be  deduced  with  all  the  rigor  and  precision  of  geometry.  They  were  moral 
rules,  to  be  sure ;  but  they  were  rules  which  followed  of  necessity  from  the  very 
constmction  of  the  imiverse. 

For  the  next  two  centuries  the  "law  of  nations"  enjoyed  a  period  of  optimistie 
growth,  only  to  be  blasted  by  the  Napoleonic  wars.  A  second  period  of  devel- 
opment in  international  law  covers  the  century  between  the  Congress  of  Yienna 
and  the  fatal  shot  at  Sarajevo ;  and  a  third  era  began  with  the  Treaty  of  Ver- 

>  First  Inaugural  Address,  Jefferson's  Writings,  Memorial  Edition  (Waahington,  1901^ 
20  volfi.),  ni,  321.  Unless  otherwise  noted,  all  references  to  Jefferson's  works  will  be  to 
this  edition. 
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sailles.    Jefferson's  work  comes  at  the  close  of  the  first  period,  formulates  the 
policy  of  the  second,  and  anticipates  some  of  the  dodaineB  of  the  third. 

The  precise  form  intonational  law  took  for  him  was  determined  in  part 
by  his  legal  and  philosophical  truning,  in  part  by  experience  in  negotiating 
between  nations.  "The  law  of  nations  ...  is  composed  of  three  branohea. 
(1)  The  moral  law  of  our  nature.  (2)  The  usages  of  nations.  (3)  Their 
special  conventions."'  The  special  conventions  of  nations  are  more  or  less 
arbitrary,  and  are  made  to  deal  with  special  conditions  as  they  arise.  The 
usages  of  nations  are  rules  gradually  accumulated,  which  e]q>erience  has  shown 
to  have  utilitarian  value.  Both  may  be  changed  as  need  for  change  arises ;  but 
neither  can  transgress  the  moral  law  "to  which  man  has  been  subjected  by  his 
creator,  and  of  which  his  feelings  or  conscience,  as  it  is  sometimes  called,  are 
the  evidence  with  which  his  creator  has  furnished  him."  Justice  is  univeiBal, 
and  is  tiie  principle  of  intercourse  between  nations  as  it  is  between  individuals. 
Hence, 

The  moral  duties  which  exist  between  individual  aad  individual  in  a  state 
of  nature,  accompany  them  into  a  state  of  society,  and  the  aggregate  of  all 
the  duties  of  all  the  individuals  composing  the  society  constitutes  the  du- 
ties of  the  society  towards  any  other ;  so  that  between  aoeiety  and  society 
the  same  moral  duties  exist  as  did  between  the  individuals  composing 
them,  while  in  an  uDsssociated  state,  and  their  maker  not  having  released 
them  from  those  duties  on  their  forming  themselves  into  a  nation.  Com- 
pacts, then,  between  nation  and  nation,  are  obligatory  on  them  by  the 
same  moral  law  which  obligee  individuals  to  observe  their  compacts." 
Following  the  same  analogy  between  men  and  states,  Jefferson  admits  that 
in  both  cases  there  are  circumstances  under  which  contracts  may  be  broken: 

When  performance,  tor  instance,  becomes  impoaa^le,  non-performance  is 
not  immoral ;  ao  if  performance  becomes  self -destructive  to  the  party,  the 
law  of  self-preservation  overrules  the  laws  of  obligation  in  others.  For 
the  reality  of  these  principles  I  appeal  to  the  true  fountains  of  evidence, 
the  head  and  heart  of  every  rational  and  honest  man.  It  is  there  nature 
has  written  her  moral  laws,  and  where  every  man  may  read  them  for  him- 
self.* 

Of  the  degree  and  imminence  of  danger  on  grounds  of  which  contracts  may  be 

voided,  it  is  true  that 

nations  are  to  be  judges  for  themselves;  since  no  one  nation  has  a  right  to 
sit  in  judgment  over  another,  but  the  tribunal  of  our  conscience  remains, 
and  that  also  of  the  opinion  of  the  world.    These  will  revise  the  sentence 
we  pass  in  our  own  case,  and  as  we  respect  these,  we  must  see  that  in  judg- 
ing ourselves  we  have  honestly  done  the  part  of  rigorous  and  impartial 
judges.' 
In  general,  "Obligation  is  not  to  be  suspended  till  the  danger  is  become  real, 
and  the  moment  of  it  so  imminent  that  we  can  no  longer  avoid  decision  without 
forever  losing  the  opportunity  to  do  it."  ' 
■  Offieud  P&pere,  III,  228.         •Loc.cil.         • /btd.,  22S-9.         *Loe.eU.         *  Ibid.,  230. 
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The  nation  is  to  be  held  as  strictly  to  the  moral  code  as  is  the  individual.  In 
refusing  the  offer  of  a  certain  "Mr.  Hall/'  a  British  subject,  to  turn  over  to  the 
United  States  Government  ''for  a  price/'  certain  documents  of  which  he  was 
the  bearer,  Jefferson  declared  that  "moral  duties  were  as  obligatory  on  nations 
as  on  individuals,  that  even  in  point  of  interest  a  character  of  good  faith  was  of 
as  much  value  to  a  nation  as  an  individual  and  was  that  by  which  it  would  gain 
most  in  the  long  run."^  So  essential  does  Jefferson  believe  honesty  and  fair 
dealing  between  nations  to  be,  if  the  ultimate  goal  of  human  happiness  is  to  be 
achieved,  that  the  conduct  of  Bonaparte  leads  him  to  despair : 

The  total  banishment  of  all  moral  principle  from  the  code  which  governs 
the  intercourse  of  nations,  the  melancholy  reflection  that  after  the  mean, 
wicked  and  cowardly  cunning  of  the  cabinets  of  the  age  of  Machiavelli 
had  given  place  to  the  integrity  and  good  faith  which  dighified  the  suc- 
ceeding one  of  a  Chatham  and  Turgot,  that  this  is  to  be  swept  away  again 
by  the  daring  profligacy  and  avowed  destitution  of  all  moral  principle  of 
a  Cartouche  and  a  Blackbeard,  sickens  my  soul  unto  death.® 

Since  in  terms  of  Jefferson's  political  philosophy  the  sanction  of  any  law  is 
the  consent  of  the  people,  international  law  will  be  valid  for  a  given  state  only 
to  the  extent  that  it  is  accepted  by  a  majority  of  the  citizens  of  that  state. 
Treaties,  agreements  and  otiier  special  conventions,  since  they  are  set  up  by 
legally  constituted  representatives  of  the  people,  are  coordinate  with  munici- 
pal law,  and  are  as  binding  on  individuals  as  are  local  statutes.  Any  conflict 
between  that  part  of  the  law  of  nations  which  rests  on  usage,  and  the  municipal 
law  of  a  given  state,  would  have  to  be  resolved,  on  Jefferson's  principles,  by 
special  agreement,  as  was  done  in  the  consular  convention  with  fiance  of  1788. 

n 

It  is  not  to  be  assumed  that  Jeff erson  went  so  far  as  to  draw  up  any  complete 
code  of  international  law;  he  did  no  such  thing.  But  there  was  no  world  tri- 
bunal in  his  day,  and  the  power  of  the  Supreme  Court  in  international  cases 
was  limited.  Principles  were  laid  down  and  decisions  made  by  the  Dq>art- 
ment  of  State;  and  in  his  capacity  as  Secretary,  Jefferson  passed  on  a  large 
number  of  questions  of  an  international  nature.  It  is  mainly  from  his  opin- 
ions expressed  while  in  that  office,  together  with  other  official  acts  and  writings, 
that  his  theory  as  it  will  be  reconstructed  here  is  drawn.  It  is  necessarify  in- 
complete according  to  modem  standards,  because  the  number  of  points  he  was 
called  upon  to  settle  is  insignificant  in  comparison  to  the  possible  ext^it  of  the 
subject  matter  of  international  law.  The  issues  he  did  discuss,  however,  are 
most  of  them  f  imdamental ;  and  his  opinions  are  backed  by  incisive  logic,  and 
wherever  possible  by  the  authority  of  other  writers,  such  as  Vattd,  Qrotiiu, 
Pufendorf ,  Wolff  and  van  Bynkershoek,  although  he  did  not  hesitate  to  ereato 
new  precedent  where  he  f  oimd  the  old  not  to  his  taste.  Many  of  Jefferson's  de- 
cisions were,  in  fact,  new  departiures  in  international  policy ;  for  he  was  more 


'  Anoi,  1, 480. 


•  To  Duane,  Apr.  4, 1813,  Xm,  280. 
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than  once  called  upon  to  pronounce  judgment  on  questions  which  had  not  pre- 
viously srieen.    This  is  especially  true  as  regards  the  law  of  uGutrality. 

First  of  all  we  must  note  a  curious  suggestioD,  for  one  who  holds  the  law  of 
nature  to  be  universally  applicable,  to  the  effect  that  geographical  conditionfl 
in  America  may  call  for  a  different  code  of  natural  law  to  govern  relations  with 
other  natione.*  Even  in  international  law,  Jefferaon  shows  a  tendency  to 
break  with  the  older  natural  law  theory  in  favor  of  a  Bociological  interpreta- 
tion, cloeely  resembling  Montesquieu's  doctrine.  This  in  1800;  and  in  1816  he 
mftkee  nae  of  the  "jus  gentium  of  America,"  a  principle  not  wholly  unknown  on 
the  North  American  Continent,  to  claim  territory  on  the  Pacific  Ocean:  "If  we 
claim  that  country  at  all,  it  must  be  on  Astor'a  settlement  near  the  mouth  of  the 
Columbia,  and  the  principle  of  the  jut  gentium  of  America,  that  when  a  civi- 
liied  nation  takes  possession  of  the  mouth  of  a  river  in  new  country,  that  pos- 
aeoBion  is  considered  as  including  all  its  waters."  ^ 

Thia  principle  did  not  apply,  of  course,  in  the  case  of  Spain's  ooeupan^  of 
tiie  mouth  of  the  Mississippi ;  for  the  Ammoan  claim  to  the  upper  waten  of 
the  river  was  well  established,  which  raised  another  problem.  In  the  diqmte 
with  Spain  he  goes  to  oonaiderable  Iraigtbe  to  prove  hy  the  "law  of  natme  and 
of  nations"  the  doctrine  that  "different  nations  iohabitii^  the  same  river  have 
all  a  natural  right  to  an  innocent  psssi^  along  it,  just  as  individuals  of  the 
same  nation  have  of  a  river  wholly  within  the  territory  of  that  nation."  ^  And 
from  this  he  dedoeee  further  rights: 

It  is  a  principle  that  the  right  to  a  thing  gives  a  right  to  the  means,  mtii- 
out  which  it  could  not  be  used,  that  is  to  say,  .that  the  means  follow  their 
end.  Thus  a  right  to  navigate  a  river,  draws  to  it  a  ri^  to  moor  vessels 
to  its  shores,  to  land  on  them  in  cases  of  distress,  or  for  other  necessaiy 
purposes,  etc.  This  principle  is  founded  in  natural  reason,  is  evidenced 
by  the  common  sense  of  mankind,  and  declared  by  the  writers  before 
quoted.^" 

Kis  citations  are  from  Grotius,  Pufendorf  and  Vattel.  Needless  to  say,  this 
argument  was  lost  upon  Spain.  It  was  by  no  means  established  in  that  day 
that  riparian  states  enjoy  a  right  of  navigation  to  the  sea  through  foreign  terri- 
tory. Citizens  of  Antwerp  could  not  navigate  the  Scheldt  to  its  mouth,  and 
Spanish  subjects  tiiemselves  could  not  go  down  the  Tagus  past  the  Portuguese 
frontier." 

Natural  law  also  dictates  for  Jefferson  the  right  to  possess  and  occupy  un- 
inhabited territory.    So  he  argues  that  a  society, 

■  See  an  nnpubliahed  lett«r  to  Dr.  Mitchell,  June  13, 1800,  quoted  by  Chinard,  Thomaa 
Jefferson,  398. 

>•  To  John  Meliih,  Deo.  31,  1816,  XV,  M;  Cf.  Chttnning,  Wetory  of  the  United  States, 
I,  337.  "  To  Galktin,  July  4, 1807,  XI,  257;  (y.  OfBoiid  Papers,  HI,  106  fF. 

u  Official  Papers,  III,  180.  He  aitea  Grot.  L.  2.  c.  2.  sec.  15;  Puf.  L.  8.  e.  3.  seo.  8;  Vat. 
L.  2.  seo.  129. 

"  See  Bemia,  "  Thomas  Jefferson,"  in  American  Secretaries  of  State,  II,  61 ;  Cf.  Channlng, 
op.  dL,  m.  488. 
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taking  possession  of  a  vacant  country,  and  declaring  they  mean  to  occupy 
it,  does  thereby  appropriate  to  themselves  as  prime  occupants  what  was 
before  common.  A  practice  introduced  since  the  discovery  of  America, 
authorizes  them  to  go  further,  and  to  fix  the  limits  which  th^  assume  to 
themselves;  and  it  seems  for  the  common  good,  to  admit  this  right  to  a 
moderate  and  reasonable  extent. 

But  the  practical  situation  in  which  Jefferson  found  himself  forced  a  still  fur- 
ther modification  of  his  principle: 

If  the  country,  instead  of  being  altogether  vacant,  is  thinly  occupied  by 
another  nation,  the  right  of  the  native  forms  an  exception  to  that  of  the 
newcomers;  that  is  to  say,  these  will  only  have  a  ri^t  against  all  other 
nations  except  the  natives.  Consequently,  they  have  the  exclusive  privi- 
lege of  acquiring  the  native  right  by  purchase  or  other  just  means.  This 
is  called  the  right  of  pre-emption,  and  is  become  a  principle  of  the  law  of 
nations,  fundamental  with  respect  to  America.  There  are  but  two  means 
of  acquiring  the  native  title.  First,  war;  for  even  war  may,  sometimes, 
give  a  just  title.    Second,  contracts  or  treaty.^* 

This  is  an  excellent  example  of  a  theory  constructed  to  support,  or  to  justify, 
an  act  already  done ;  for  since  the  United  States  had  already  acquired  its  whole 
area  from  the  Indians,  it  must  needs  be  declared  right  that  they  should  have 
done  so ;  and  since  war  had  frequently  been  the  means,  that  too  must  be  recog- 
nized as  giving  just  title. 

The  only  other  important  pronouncement  of  Jefferson's  under  the  head  of 
territory  has  also  to  do  with  Indian  lands.  The  question  having  been  raised 
as  to  the  expediency  of  returning  to  the  natives  certain  lands  acquired  from 
them,  he  denied  the  power  of  the  government  to  do  so,  on  the  ground  that  ''by 
the  law  of  nations  it  was  settled  that  the  unity  and  indivisibility  of  the  society 
was  so  fimdamental  that  it  could  not  be  dismembered  by  the  constituted 
authorities,  except,  1,  where  oZZ  'power  was  delegated  to  them  (as  in  the  case  of 
despotic  governments),  or,  2,  where  it  was  expressly  so  delegated";  and  he 
found  the  power  in  question  not  to  be  so  delegated  in  this  case.^ 

Jefferson  was  the  first,  also,  to  fix  the  maritime  jurisdiction  at  a  sea  league, 
or  three  miles,  reserving  however  the  right  to  extend  it  up  to  twenty  miles  if 
circumstances  should  warrant.  In  Grotius  and  the  later  writers  on  interna- 
tional law,  the  distance  had  been  fixed  at  a  cannon  shot  from  the  shore,  which 
was  too  indefinite  to  be  adequate.^^  The  three-mile  limit  is  now  universally 
accepted,  and  the  right  of  the  United  States  to  extend  it  to  twelve  miles  has 
not  been  seriously  questioned. 

Under  the  head  of  individuals,  Jefferson  expressly  recognizes  the  right  of 
expatriation,  presumably  following  Locke: 

My  opinion  on  the  right  of  Expatriation  has  been,  so  long  ago  as  the 
year  1776,  consigned  to  record  in  the  act  of  the  Virginia  Code,  dbrawn  by 

"  Official  Papers,  HI,  lg-19;  C/.  Awm,  I,  340-1.  "  Aniw,  I,  341. 

^  Cf.  Balch,  "The  United  States  and  the  Expansion  of  the  Law  between  Nati<»ia,''64Peiiii- 
Qrlvania  Law  Review,  131. 
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mymit,  recogninng  the  right  expressly,  sod  prescribing  the  mode  of  ezv 

oisiDg  it.    The  evidence  of  this  natural  right,  like  that  of  our  right  to  lifs, 

liberal  the  use  of  our  faculties,  tiie  pursuit  of  happiness,  is  not  left  to  the 

feeble  and  BoptuBticsl  inveetigationB  of  reason,  but  is  impresaed  on  tlie 

sense  of  every  man.    We  do  not  claim  these  under  the  charters  of  kings 

or  l^alators,  but  under  the  King  of  Kings.    If  he  has  made  it  s  law  in 

tiie  nature  of  man  to  pursue  bis  own  happiness,  he  has  left  him  free  in  the 

choice  of  place  as  weU  as  mode.  ...  I  believe,  too,  I  mi^t  safely  affirmt 

that  there  is  not  another  nation  [except  England] ,  civilised  or  savage, 

which  has  ever  denied  this  natural  right.  .  .  .  How  it  is  among  our  savage 

neighbors,  who  have  no  law  but  that  of  Nature,  we  all  know.*^ 

Jefferson,  here  as  elsewhere,  is  apt  to  identify  his  own  views  with  those  of  bis 

ooontry.    The  right  of  expatriation  involves  the  consent  of  two  nations:  that 

which  receives  the  expatriate,  and  that  which  relinquishes  its  claim  to  his 

alle^anoe;  and  it  must  therefore  be  established  by  treaty.    The  right  was  not 

Qwcifically  recognised  by  the  United  States  untal  the  Act  of  Congress  of  July 

27, 1S6S,  under  which  our  present  treaties  were  made ;  and  the  whole  question 

has  not  yet  been  satisfactorily  Bettled.** 

On  the  same  general  ground,  he  proposes  a  modification  of  the  fourteen  yean 
residence  requirement  for  citizenship.  The  individual  should  have  perfect 
freedom  to  choose  the  government  to  which  he  will  give  his  all^jiance.  Jeffer- 
son would  make  America  a  refuge  for  the  oppressed  of  the  world.^* 

Jefferson  lays  down  the  principle  that  the  "persons  and  property  of  our 
dtiaens  are  entitled  to  the  protection  of  our  government  in  all  places  where 
th^  may  lawfully  go."  ^  But  a  oitisen  residing  in  a  foreign  country  is  under 
the  laws  of  that  country  while  there.  Speaking  specifically  of  England,  he 
adds  that,  in  settling  the  case  of  an  American  citizen,  the  English  ju<^^  Bboold 
keep  in  mind  the  law  of  nations  and  the  treaty  of  peace,  "as  making  a  part  of 
the  law  of  the  land."  '^  The  extent  of  American  jurisdiction  over  foreign 
subjects  is  set  forth  in  the  Notes  on  Virginia.  Any  controversy  between  for- 
eigners of  a  nation  allied  to  the  United  States — an  allied  nation  here  means  a 
nation  maintaining  a  resident  consul  in  this  country — ^is  to  be  settled  by  their 
consul,  or  if  both  choose,  by  the  ordinary  courts  of  justice.  If  only  one  of  the 
parties  be  foreign,  the  case  is  under  the  jurisdiction  of  the  ordinary  courts;  but 
if  instituted  in  a  county  court,  may  be  removed  by  the  foreigner  to  the  general 

"To  Manners,  June  12,  1817,  XV,  124-5;  C/.  to  Wendover,  Mar.  13,  1815,  XIV,  279; 
Locke,  or  Civil  Govemmeat,  II,  118. 

>*  Moore,  American  Diplomacy,  2S8  B.;  Digest  of  International  Iaw,  III,  552  fT.  Some 
twenty  years  before  Jefferson's  statement  quoted  above  was  written,  and  twenty  years  after 
the  Virginia  code  referred  to.  Chief  Justice  Ellsworth,  in  U.  5.  v.  Williams,  had  declared: 
"  When  a  foreigner  presents  himself  here,  and  proves  himself  to  be  of  good  moral  cbaracier, 
wen  affected  to  the  Constitution  and  Government  of  the  United  States,  ...  if  he  has  re- 
siifed  the  time  prescribed  by  law,  we  grant  bim  the  privilege  of  a  citizen.  .  .  .  But  this  im- 
idies  no  ooDsent  of  the  govemment,  that  our  citizens  should  expatriate  themselves."  Cf. 
Brown,  Life  of  Oliver  EUsworth,  257  ff. 

>*  First  Annual  Message,  Dec.  8,  1801,  III,  338.  "  Official  Papers,  III,  244. 

"  To  Col.  Forrest,  Oct.  20, 1784,  V,  I. 
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court,  who  are  to  determine  it  at  their  first  session.  'In  oases  of  life  and  death, 
such  foreigners  have  a  right  to  be  tried  by  a  Jury,  the  one-half  foreigners,  the 
other  natives."  ** 

revision  had  been  made  in  the  Constitution  (Art.  IV,  sec.  2)  for  extradition 
of  criminals  from  one  State  of  the  Union  to  another,  but  no  power  was  granted 
for  the  retiun  of  malefactors  to  foreign  countries  until  Congress  passed  legis- 
lation for  this  express  purpose  in  1793.  Grotius  and  Vattel  had  held  that  one 
nation  might  legitimately  request  of  another  the  return  of  fugitives  from 
justice  without  treaty  obligation^;  but  Jefferson  maintained,  as  Secretary 
of  State,  that  the  "delivery  of  fugitives  from  one  country  to  another,  as  prac- 
ticed by  several  nations,  is  in  consequence  of  conventions  settled  between  tiiem, 
defining  precisely  the  cases  wherein  such  deliveries  shall  take  place.**  **  In 
the  absence  of  adequate  precedent,  he  set  forth  his  own  views  as  to  the  content 
of  any  future  agreements  his  government  might  make. 

The  matter  of  establishing  such  conventions  presents  difficulties,  if  the  gov- 
ernments in  question  vary  widely  in  the  substance  of  their  criminal  law.** 
Hence,  it  is  necessary  for  extradition  treaties  to  enter  into  some  detail.  In 
general,  Jefferson  believes  a  nation  has  no  right  to  punish  a  person  who  has 
not  offended  against  it,  such  fugitives  being  regarded  merely  as  strangers,  who 
have  a  right  of  residence  unless  infectious.  Exception  is  extended  to  danger- 
ous criminals,  namely  pirates,  murderers  and  incendiaries.** 

Piracy  he  finds  already  adequately  provided  for  by  law,  ^d  regards  arson 
as  too  rare  to  be  taken  account  of.  "The  only  rightful  subject  then  of  arrest 
and  delivery,  for  which  we  have  need,  is  murder.  Ought  we  to  wish  to  strain 
the  natural  right  of  arresting  and  re-delivering  fugitives  in  other  caaesT  •  •  • 
The  punishment  of  all  real  crimes  is  certainly  desirable  as  a  security  to  so- 
ciety;  the  security  is  greater  in  proportion  as  the  chances  of  avoiding  punish- 
ment are  less."  The  fugitive  from  his  country,  however,  does  not  escape 
punishment,  but  incurs  exile,  placed  by  most  as  next  to  death.  To  the  for- 
eigner, of  course,  this  is  no  punishment;  but  such  cases  are  few,  and  "laws  are 
to  be  made  for  the  mass  of  cases."  Jefferson  concludes:  "The  object  of  a  con- 
vention, then,  in  other  cases,  would  be,  that  the  fugitive  might  not  avoid  the 
difference  between  exile  and  the  legal  punishment  of  the  case.  Now  in  what 
case  would  this  difference  be  so  important,  as  to  overweigh  the  single  incon- 
venience of  multiplying  compacts?"  ^^  He  then  goes  on  to  discuss  possible 
cases  in  the  following  order: 

Treason  is  sufficiently  punished  by  exile,  because,  though  of  greatest  magni- 
tude when  real,  most  cases  of  treason  are  acts  against  the  oppression  of  a  gov- 


**n,  182.    The  jury  de  medietate  linguae  was  an  Engliah  inatitation,  which  was  rejected  by 
the  f ramers  of  the  American  Oonstitation.    It  was  finally  abolished  in  Rkigland  in  1870l 
**  See  Moore's  Digest,  IV,  245  ff ,  for  technical  discussion  of  the  ¥^le  question. 
a«  To  P^resident  Washington,  Nov.  7, 1701,  VHI,  253-4. 
wTo  Gov.  Pinckney,  Apt.  1, 1702,  VHI,  321-2. 
MSee  draft  of  {Nroposed  extradition  treaties,  VIII,  330  ff.  "Ihid.,  381-& 
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eminent  rather  than  against  the  government  itself,  and  these  are  virtues. 
"The  unsuccessful  strugglers  against  tyranny,  have  been  the  chief  martjrrB  of 
treason  laws  in  all  countries/'  For  crimes  against  property  f  the  punishment 
in  most  countries  is  highly  disproportionate  to  the  crime.  "AU  excess  of 
punishment  is  a  crime.  To  remit  a  fugitive  to  excessive  punishment  is  to  be 
accessory  to  the  crime."  These  crimes,  then,  are  sufficiently  punished  by  exile. 
Forgery  deserves  more  particular  notice,  but  even  here  the  fugitive  is  punished 
by  exile  and  confiscation  of  the  property  he  leaves;  "to  which  add  by  conven- 
tion, a  civil  action  against  the  property  he  carries  or  acquires  to  the  amount 
of  the  special  damage  done  by  his  forgery.  .  .  .  The  carrying  away  of  the 
property  of  another,  may  also  be  reasonably  made  to  found  a  civil  action.'' 
A  treaty  or  convention,  tlien,  could  be  made,  including  forgery  and  the  carry- 
ing away  of  property,  imder  the  head  of  flight  from  debts.  "To  remit  a  fur- 
tive in  this  case,  would  be  to  remit  him  in  every  case.  For  in  the  present  state 
of  things,  it  is  next  to  impossible  not  to  owe  something.  But  I  see  neither 
injustice  nor  inconvenience  in  permitting  the  fugitive  to  be  sued  in  our 
courts." 

The  principal  organ  of  the  state  for  transacting  foreign  business  is  its  execu- 
tive head;  in  the  American  state,  the  President,  directly  or  through  his  ap- 
pointees, including  the  Secretary  of  State,  and  ministers  and  consuls  sent  to 
foreign  coimtries.  These  will  deal  with  similar  representatives  of  the  Powers 
in  question.  To  maintain  relations  with  another  government  implies  a  recog- 
nition of  the  legitimacy  of  that  government;  and  the  reception  of  a  minister 
is,  of  course,  such  acknowledgment.^  Jefferson  takes  the  position,  however, 
that  recognition  of  a  government  de  jure  is  not  always  necessary  to  carry  on 
business  with  it.  He  writes  to  Gouvemeur  Morris,  then  minister  at  Paris,  in 
1792,  that 

It  accords  with  our  principles  to  acknowledge  any  government  to  be 
rightful,  which  is  formed  by  the  will  of  the  nation  substantially  declared. 
The  late  government  was  of  this  kind,  and  was  accordingly  acknowledged 
by  all  the  branches  of  ours.  So,  any  alteration  of  it  which  shall  be  made 
by  the  will  of  the  nation  substantially  declared,  will  doubtless  be  ac- 
knowledged in  like  manner.  With  such  a  government  every  kind  of 
business  may  be  done.  But  there  are  some  matters  which,  I  conceive, 
might  be  transacted  with  a  government  de  facto;  such,  for  instance,  as  the 
reforming  the  unfriendly  restrictions  on  our  commerce  and  navigation.^^ 

This  stand  is  manifestly  dictated  by  expediency,  and  is  another  of  the  instances 
in  Jefferson's  career  in  which  the  practical  man  got  the  better  of  the  theorist. 
The  teniure  of  a  diplomatic  envoy  depends  on  the  will  of  both  states  involved. 
"In  fact,  every  foreign  agent  depends  on  the  double  will  of  the  two  govern- 
ments, of  that  which  sends  him,  and  of  that  which  is  to  permit  the  exercise  of 
his  functions  within  their  territory ;  and  when  either  of  these  wills  is  refused  or 
withdrawn,  his  authority  to  act  within  that  territory  becomes  incomplete."  ^ 

»  QflScial  Papers,  HI,  233.  "  VIII,  437.  »•  To  Genet,  Dtec.  9, 1703,  DC,  264-«. 
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So  long,  however,  as  he  remains  persona  grata  with  the  government  to  which 
he  is  sent,  the  diplomatic  agent  enjoys  certain  immunities: 

Every  person  diplomatic  in  his  own  right,  is  entitled  to  the  privileges  of 
the  law  of  nations.  .  .  .  Among  these  is  the  receipt  of  all  packages  im- 
opened  and  miexamined  by  the  comitry  which  receives  him.  The  usage 
of  nations  has  established  that  this  shall  liberate  whatever  is  imported 
bona  fide  for  his  own  use,  from  paying  any  duty.  A  government  may 
control  the  number  of  diplomatic  characters  it  will  receive ;  but  if  it  re- 
ceives them,  it  cannot  control  their  rights  while  bona  fide  exercised.'^ 

The  serving  of  a  process  on  a  diplomatic  agent  is  a  breach  of  privilege.^ 

Jefferson  was,  nevertheless,  not  wholly  in  S3rmpathy  with  the  immunities  of 
the  diplomatic  code  as  it  related  to  the  lesser  officials,  or  consuls,  and  even  goes 
80  far  as  to  doubt  the  utility  of  maintaining  consuls  at  all.  In  discussing  a 
proposed  revision  of  the  consular  convention  with  France,  he  holds,  among 
other  things,  that  consuls  are  not  inmiune  from  giving  testimony  in  the  courts 
under  American  law ;  ^  and  suggests  that  'Tewer  articles,  better  observed, 
will  better  promote  our  conmion  interests.  As  to  ourselves,  we  do  not  find 
the  institution  of  consuls  very  necessary."  He  thinks  them  of  use  only  among 
uncivilised  peoples,  and  finds  that 

all  civilized  nations  at  this  day,  understand  so  well  the  advantages  of 
conmierce,  that  they  provide  protection  and  encouragement  for  merchant 
strangers  and  vessels  coming  among  them.  So  extensive,  too,  have  com- 
mercial connections  now  become,  that  every  mercantile  house  has  corre- 
spondents in  almost  every  port.  They  address  their  vessels  to  these 
correspondents,  who  are  found  to  take  better  care  of  their  interests,  and 
to  obtain  more  effectually  the  protection  of  the  laws  of  the  coimtry  for 
them,  than  the  consul  of  their  nation  can.^ 

The  suggestion  that  commercial  interests  employ  their  own  representatives  to 
carry  on  the  consular  functions  is  entirely  consistent  with  Jefferson's  advo- 
cacy of  individual  initiative.  It  is  consistent,  too,  with  laissez  faire  economic 
theory;  and  business  was  ahready  laimched  on  the  career  that  was  to  lead  it  in 
the  course  of  another  century  to  compete  with  government  itself  for  power 
and  influence.  To  John  Jay,  Secretary  of  State,  Jefferson  details  the  changes 
he  has  effected  in  the  consular  convention  with  France: 

The  clauses  of  the  convention  of  1784,  clothing  consuls  with  the  privi- 
leges of  the  law  of  nations,  are  struck  out,  and  they  are  expressly  subjected 
to  the  laws  of  the  land. 

That  giving  the  right  of  sanctuary  to  their  houses,  is  reduced  to  a  pro- 
tection of  their  chancery  room  and  its  papers. 

Their  coercive  powers  over  passengers  are  taken  away;  and  over  those, 
whom  they  might  have  termed  deserters  of  their  nation,  are  restrained  to 
deserted  seamen  only. 

«  To  Gallatin,  Oct.  18,  1806,  XI,  91.  «  To  Van  Berckel,  July  2, 1792,  VIH,  385. 

"  To  Oount  de  Montmorin,  June  20,  1788,  VII,  54-^.  *«  Ibid.,  60. 
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The  clause,  allowing  them  to  arrest  and  send  back  vessels,  is  struck  out, 
and  instead  of  it,  they  are  allowed  to  exercise  a  police  over  the  ships  of 
their  nation  generally.*^ 

Of  the  value  of  carrjring  on  international  transactions  by  treaty,  Jefferson 
is  in  the  main  skeptical,  believing  that 

with  nations  as  with  individuals,  dealings  may  be  carried  on  as  advan- 
tageously, perhaps  more  so,  while  their  continuance  depends  on  voluntary 
good  treatment,  as  if  fixed  by  contract,  which,  when  it  becomes  injurious 
to  either,  is  made,  by  forced  constructions,  to  mean  what  suits  them,  and 
becomes  a  cause  of  war  instead  of  a  bond  of  peace.'* 

And  writing  in  1815  to  President  Madison,  Jefferson,  speaking  of  commercial 
treaties,  suggests  that  "Perhaps,  with  all  of  them,  it  would  be  best  to  have  but 
the  single  article  gerUis  amicUsifnae,  leaving  everything  else  to  the  usages  and 
courtesies  of  civilised  nations.''*^ 

m 

It  is  on  questions  relative  to  the  rights  and  duties  of  neutrals  that  Jefferson's 
contributions  to  international  law  are  most  significant;  for  the  policy  of  neu- 
trality declared  by  Washington  in  1793  and  carried  through  by  Jefferson  in  his 
capacity  as  Secretary  of  State,  defined  these  rights  and  duties  more  clearly 
than  had  ever  been  done  before.**  His  version  of  the  laws  of  war  and  neu- 
trality is  based  on  wide  experience ;  for  he  had  been  Governor  of  "S^rginia  dur- 
ing two  of  the  most  trying  years  of  the  Revolution,  had  been  Secretary  of 
State,  and  later  President  during  a  protracted  squabble  between  France  and 
England,  and  had  been  an  interested  and  close  observer  of  the  War  of  1812. 
He  was  much  influenced  also  by  Vattel,  whose  authority  in  the  later  eighteenth 
century  was  preeminent,  and  who  gives  the  best  accoimt  of  the  law  of  neutral- 
ity. In  general,  Jefferson's  views  were,  with  a  few  notable  exceptions,  those 
upheld  by  most  of  the  courts  of  his  day,  more  or  less  weighted  on  the  side  of 
protection  for  commercial  activity.  Indeed,  after  the  War  of  1812  had  be- 
come inevitable,  and  preparation  for  hostilities  was  actually  going  forward, 
Jefferson  writes  to  Madison  that  he  is  "favorable  to  the  opinion  .  .  .  that 
commerce,  imder  certain  restrictions  and  licenses,  may  be  indulged  between 
enemies  mutually  advantageous  to  the  individuals,  and  not  to  their  injury  as 
belligerents."*®  And  in  his  list  of  "Instructions  to  the  Ministers  Plenipoten- 
tiary appointed  to  negotiate  Treaties  of  Commerce  with  European  Nations," 
the  following  highly  interesting  passage  occurs: 

4.  That  it  be  proposed,  though  not  indispensably  required,  that  if  war 
should  hereafter  arise  between  the  two  contracting  parties,  the  merchants 
of  either  country,  then  residing  in  the  other,  shall  be  allowed  to  remain 
nine  months  to  collect  their  debts  and  settle  their  affairs,  and  may  depart 

»  Nov.  14,  1788,  VII,  165;  Cf.  VII,  171  flf. 

»  To  PhiUip  Mazzei,  July  18,  1804,  XI,  39.  »» Mar.  23, 1815,  XIV,  293. 

M  Cf.  Balch,  op.  cU.,  119.  »•  Apr.  17,  1812,  XIII,  140. 
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freely  I  carrying  all  their  effects,  without  molestation  or  hindrance;  and 
all  fijBhermen,  all  cultivators  of  the  earth,  all  artisans  or  manufacturers, 
unarmed  and  inhabiting  unfortified  towns,  villages  or  places,  who  labor 
for  the  common  subsistence  and  benefit  of  man£nd,  and  peaceably  fol- 
lowing their  respective  employments,  shall  be  allowed  to  continue  the 
same,  and  shall  not  be  molested  by  the  armed  force  of  the  enemy,  in  whose 
power,  by  the  events  of  war,  they  may  happen  to  fall;  but  if  anjrthing  is 
necessary  to  be  taken  from  them,  for  the  use  of  such  armed  force,  the  same 
shall  be  paid  for  at  a  reasonable  price;  and  all  merchants  and  tnulers,  ex- 
changing die  products  of  different  places,  and  thereby  rendering  the  neces- 
saries, conveniences,  and  comforts  of  human  life  more  easy  to  obtain  and 
more  general,  diall  be  allowed  to  pass  free  and  unmolested.^ 

He  carries  the  same  humanity  into  the  actual  conduct  of  war,  as  far  as  it 
is  possible  to  do  so.  For  example,  writing  to  Patrick  Henry,  his  predecessor 
as  Governor  of  Virginia,  in  regard  to  the  arrrangements  made  for  quartering 
captured  troops,  Jefferson  recommends  that  they  be  treated  with  all  considera- 
tion, adding  that  it  "is  for  the  benefit  of  mankind  to  mitigate  the  horrors  of 
war  as  much  as  possible."  ^^  This  does  not  deter  him,  however,  from  approv- 
ing the  strict  confinement  of  the  British  Governor,  Hamilton,  "on  the  general 
principle  of  national  retaliation."^  His  attitude  is  clearly  and  vigorously 
expressed  two  years  later,  when  he  was  himself  in  the  Governor's  chair.  Cer- 
tain citizens  of  Virginia,  having  been  taken  prisoner  when  not  imder  arms,  and 
paroled,  reported  a  threat  of  death  if  retaken  in  arms.  The  incident  pro- 
voked the  following  letter,  addressed  to  "Major-General  Benedict  Arnold,  the 
Commanding  Officer  of  the  British  force  at  Portsmouth": 

...  It  suffices  to  observe  at  present  that  by  the  law  of  nations,  a  breach 
of  parole  (even  where  the  validity  of  the  parole  is  not  questioned)  can 
only  be  punished  by  strict  confinement. 

No  usage  has  permitted  the  putting  to  death  a  prisoner  for  this  cause. 
I  would  willingly  suppose  that  no  British  officer  had  ever  expressed  a  con- 
trary purpose.  It  has,  however,  become  my  duty  to  declare  that  should 
such  a  threat  be  carried  into  execution,  it  will  be  deemed  as  putting 
prisoners  to  death  in  cold  blood,  and  shall  be  followed  by  the  execution 
of  so  many  British  prisoners  in  our  possession.  I  trust,  however,  that 
this  horrid  necessity  will  not  be  introduced  by  you  and  that  you  ^nll  on 
the  contrarv  concur  with  us  in  endeavoring  as  far  as  possible  to  alleviate 
the  inevitable  miseries  of  war  by  treating  captives  as  humanity  and 
natural  honor  requires.  The  event  of  this  contest  will  hardly  be  affected 
by  the  fate  of  a  few  miserable  captives  in  war.^ 

Since  the  United  States  played  the  part  of  more  or  less  interested  neutral  in 
wars  and  disputes  involving  France,  England  and  Spain,  Jefferson  was  called 
upon  to  define  and  defend  what  he  took  to  be  the  rights  and  duties  of  neutral 
Powers.    His  general  position  is  stated  as  follows: 

Reason  and  usage  have  established  that  when  two  nations  go  to  war, 
those  who  choose  to  live  in  peace  retain  their  natural  right  to  pursue  t^eir 

♦•XVn.  28  (Mi^  7, 1784).  «  Mar.  27. 1779,  IV,  64^6. 

«  To  Sir  Guy  Ouleton,  July  22, 1779,  IV,  aoi  ff.  «  Biar.  24, 1781.  IV,  a«MOO. 
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agriculture,  manufactures,  and  other  ordinary  vocationSi  to  carry  the 
produce  of  their  industry  for  exchange  to  all  nationsi  belligerent  or  neu- 
tral, as  usual,  to  go  and  come  freely  without  injury  or  molestation,  and 
in  short,  iliat  the  war  among  others  shall  be  for  them  as  if  it  did  not  exist. 
O^e  restriction  on  their  natural  rights  has  been  submitted  to  by  nations  at 
peace,  tliat  is  to  say,  that  of  not  furnishing  to  either  party  implements 
merely  of  war  for  the  annoyance  of  the  other,  nor  anything  whatever  to 
a  place  blockaded  by  its  enemy  .^ 

Jefferson  went  so  far  as  to  hold  in  a  cabinet  meeting  of  the  first  Washington 
administration,  against  the  opinions  of  Hamilton  and  Knox,  that  vessels  of  a 
belligerent  may  moimt  their  own  cannon  in  a  neutral  port;  and  may  recruit 
their  own  citizens  there.  And,  further,  that  a  neutral  may  build  and  sell 
vessels  to  both  parties  of  a  quarrel,  either  in  her  own  ports  or  by  delivering 
them;  denying  tiie  contention  of  Attorney-General  Randolph  that  such  ships, 
if  attempt  at  delivery  were  made,  could  be  seized  as  contraband.^  His  stand 
on  this  latter  point,  however,  is  reversed  in  the  case  of  arms,  although  he  con- 
tinued to  deny  any  breach  of  neutrality.  In  reply  to  a  protest  from  the 
British  Ambassador,  he  writes: 

Our  citizens  have  been  always  free  to  make,  vend  and  export  arms.  It  is 
the  constant  occupation  and  livelihood  of  some  of  them.  To  suppress 
their  callings,  the  only  means  perhaps  of  their  subsistence,  because  a  war 
exists  in  foreign  and  distant  countries,  in  which  we  have  no  concern,  would 
scarcely  be  expected.  It  would  be  hard  in  principle,  and  impossible  in 
practice.  The  law  of  nations,  therefore,  respecting  the  rights  of  those  at 
peace,  does  not  reqmre  from  tliem  such  an  internal  derangement  of  their 
occupations.  It  is  satisfied  with  the  external  penalty  ...  of  confisca- 
tion of  such  portion  of  these  arms  as  shall  fall  into  the  hands  of  any  of  the 
belligerent  powers  on  the  way  to  the  ports  of  their  enemies.^^ 

He  is  clear  that  impartial  justice  must  obtain  in  the  relations  of  a  neutral  to 
the  belligerents ;  and  insists  that  the  United  States,  as  a  neutral  in  the  war 
between  France  and  Great  Britain,  ought  not  to  permit  to  one  party  acts  for- 
bidden by  treaty  to  the  other,  even  though  the  acts  themselves  are  not  imlaw- 
foL  "We  cannot  permit  the  enemies  of  France  to  fit  out  privateers  in  our 
ports,  by  the  22nd  article  of  our  treaty.  We  ought  not,  therefore,  to  permit 
France  to  do  it ;  the  treaty  leaving  us  free  to  refuse,  and  the  refusal  being  neces- 
sary to  preserve  a  fair  neutrality."  ^^  And  the  same  attitude  prevails  in  his 
opinion  as  to  the  legality  of  troops  of  a  belligerent  marching  across  the  terri- 
tory of  a  neutral.  When  the  question  arose  in  the  dispute  between  England 
and  Spain  over  the  possession  of  Nootka  Soimd,  it  seemed  highly  probable  that 
the  British  would  seek  to  move  troops  from  Canada  over  American  territory ; 
10  Jefferson  writes:  "It  is  well  enou^  agreed,  in  the  laws  of  nations,  that  for  a 
neutral  power  to  give  or  refuse  permission  to  the  troops  of  either  belligerent 
party  to  pass  through  their  territory,  is  no  breach  of  neutrality,  provided  the 

**To  Thofl.  Pinckney,  Sept.  7, 1703,  DC,  221-2.  «  Anas,  I,  372-8;  879. 

«To  George  Hammond,  Mi^  15, 1708,  DC,  90-1.  «f  Official  Papers,  m,  248. 
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same  refusal  or  permission  be  extended  to  the  other  party/'  ^  But  in  apply- 
ing the  doctrine,  he  is  guided  by  principles  of  expediency,  expressing  his  will- 
ingness to  grant  the  permission  lest,  if  it  be  refused,  the  troops  would  march 
without  it,  and  his  government  should  stand  committed.  'Tor  either  we  must 
enter  immediately  into  the  war,  or  pocket  an  acknowledged  insult  in  the  face 
of  the  world;  and  one  insult  pocketed  soon  produces  another/'  He  believes 
a  still  more  desirable  middle  groimd  would  be  to  avoid  giving  an  answer  at  alL 
Blockade  and  contraband  of  war  are  the  only  two  articles  in  the  rights  of 
neutral  nations  which  war  can  abridge,^  and  Jefferson  is  inclined  to  doubt  the 
ultimate  validity  of  the  principle  of  contraband.  His  views  on  the  question 
change  sufficiently,  however,  to  render  his  position  confusing.  In  July,  1793, 
he  believes  "it  cannot  be  doubted,  but  that  by  the  general  law  of  nations,  the 
goods  of  a  friend  f oimd  in  the  vessel  of  an  enemy  are  free,  and  the  goods  of  an 
enemy  found  in  the  vessel  of  a  friend  are  lawful  prize" ;  ^  but  in  December  of 
the  same  year  he  has  virtually  reversed  his  position,  declaring  the  natural 
principle  to  be,  as  in  the  above  passage,  that  goods  follow  the  owner,  but  ex- 
plaining that  the  "inconvenience  of  this  principle  in  subjecting  neutral  vessels 
to  vexatious  searches  at  sea,  has  .  .  .  rendered  it  usual  for  nations  to  sub- 
stitute a  conventional  principle  that  the  goods  shall  follow  the  bottomJ'  ^ 
Still  later,  in  1801,  he  is  no  longer  even  convinced  that  natural  law  dictates  the 
principle  that  goods  follow  the  owner,  holding  in  substance  that  the  practice 
of  taking  the  goods  of  an  enemy  from  the  ship  of  a  friend,  though  sanctioned 
by  the  usage  of  nations,  is  not  so  by  the  law  of  nature.  He  now  believes  that 
national  morality  has  never  sanctioned  the  seizure  of  enemy  goods  in  friendly 
territory;  and  the  ship  of  a  friend  is  to  be  regarded  as  his  territory  when  on  the 
high  seas  just  as  much  as  though  in  his  harbor.  "We  .  •  .  perceive  no  dis- 
tinction between  the  movable  and  immovable  jurisdiction  of  a  friend,  which 
would  authorize  the  entering  the  one  and  not  the  other,  to  seize  the  proper^ 
of  an  enemy."  ^    He  then  goes  on  to  justify  the  doctrine: 

It  may  be  objected  that  this  proves  too  much,  as  it  proves  you  cannot 
enter  the  ship  of  a  friend  to  search  for  contraband  of  war.  But  this  is  not 
proving  too  much.  We  believe  the  practice  of  seizing  what  is  called 
contraband  of  war,  is  an  abusive  practice,  not  founds  in  natural  ri^t. 
War  between  two  nations  cannot  diminish  the  rights  of  the  rest  of  the 
world  remaining  at  peace.^ 

IV 

There  are  ways  of  settling  the  disputes  of  states  less  destructive  and  in- 
human, and  in  the  long  run  more  effective  than  war,  which  is  in  fact  the  last 
resort,  after  other  means  of  securing  justice  and  safety  have  failed.** 

«•  Official  Pi4>en,  m,  80;  Cf.  Bemis,  op.  cU.,  40  ff. 

««To  B.  Stoddart,  Feb.  18, 1809,  XH,  250.  ••To  Genet,  July  24»  1798,  IX,  17a 

•1  Deo.  20, 1793,  XVn,  348  ff;  Cf.  RandaU,  Life  of  Jefferaon,  n,  670  ff. 

•■  To  livingBton,  Sept.  9, 1801,  X,  277  ff .  ••  Ibid.,  280. 

••To  Sir  John  Sinclair,  June  30, 1803»  X,  397. 
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'Triendly  nations  always  negotiate  little  differences  in  private.  Never  ap- 
peal to  the  world  but  when  they  appeal  to  the  sword.''  ^  Arbitration  of  int^- 
national  disputes  was  barely  known  in  Jefferson's  day,  the  first  modem  arbi- 
tration agreement  being  that  embodied  in  Jay's  treaty  of  1794;  ^  but  he  fully 
appreciated  the  value  of  the  judicial  settlement  there  involved,  as  against  the 
merely  advisory  function  covered  by  mediation.  The  authority  of  reason,  he 
declares,  is  "the  only  umpire  between  just  nations."  *^ 

Although  Jefferson  could  prosecute  a  war  with  vigor  when  it  could  not  be 
avoided,  he  was  tireless  in  his  efforts  to  make  it  at  least  less  frequent,  and  when 
it  had  become  inevitable  to  render  it  as  humane  as  possible.  He  writes  in  1817 : 

Of  my  disposition  to  maintain  peace  until  its  condition  shall  be  made 
less  tolerable  than  that  of  war  iteelf ,  the  world  has  had  proofs.  ...  I 
hope  it  is  practicable,  by  improving  the  mind  and  morals  of  society,  to 
lessen  the  disposition  to  war ;  but  of  its  abolition  I  despair.  Still,  on  the 
axiom  that  a  less  degree  of  evil  is  preferable  to  a  greater,  no  means  should 
be  neglected  which  may  add  weight  to  the  better  scale.^ 

War  is  a  terrible  thing,  and  it  must  not  be  waged  for  petty  causes.  Jefferson 
offers  a  reductio  ad  absurdum  in  opposing  the  use  of  force  to  restrain  the  Little 
Sarah,  a  French  prize  fitted  as  a  privateer  in  Philadelphia,  'because  I  would 
not  gratify  the  combination  of  kings  with  the  spectacle  of  the  two  only  r^ 
publics  on  earth  destroying  each  other  for  two  cannon."^  He  went  the 
length,  also,  of  proposing  a  union  of  Powers  for  the  preservation  of  peace,  wtea 
he  suggested  concerted  action  on  the  part  of  the  states  whose  commerce  suf- 
fered at  the  hands  of  the  Barbary  pirates,  to  maintain  a  police  force  in  the 
Mediterranean.^  World  opinion,  however,  was  not  prepared  for  that  form  of 
cooperation,  and  the  question  was  only  settled  by  a  series  of  wars,  carried  on 
individually  by  the  interested  nations. 

When  negotiation  and  arbitration  fail,  there  are  still  compulsions  that  may 
be  exercised  without  resorting  to  arms,  and  no  one  ever  made  better  use  of 
them  than  did  Thomas  Jefferson.  He  fully  comprehended  the  value  of  eco- 
nomic pressure,  and  the  tremendous  force  of  "peaceable  coercions."  "War  is 
not  the  best  engine  for  us  to  resort  to.  Nature  has  given  us  one  in  our  com- 
merce, which,  if  properly  managed,  will  be  a  better  instrument  for  obliging  the 
interested  nations  of  Europe  to  treat  us  with  justice."*^  Still  earlier,  in 
March,  1793,  when  there  seemed  danger  that  cargoes  would  be  refused  entry 
into  her  ports  by  the  enemies  of  France,  Jefferson  had  written  apropos  the 
possible  convening  of  Congress  to  consider  the  question  of  war: 

«  Anas,  I,  381.  »•  Balch,  op.  cU.,  132. 

*7  Fifth  Annual  Message,  Dec.  3,  1805,  III,  387. 

"  To  Noah  Worcester,  Nov.  26,  1817,  XVIII,  298-9. 

w  Anas,  I,  368;  Cf.  Randall,  II,  157  flf. 

w  Propoealfl,  etc.,  XVII,  145  flf,  Nov.  1786;  Cf.  to  Adams,  July  11,  1786,  V,  364  flf;  to 
Monroe,  Aug.  11,  1786,  V,  385-6;  Autobiography,  I,  97  flf. 

"  To  Pinckney,  May  29,  1787,  IX,  389-90;  Cf.  to  Livingston,  Sept.  9,  1801,  X,  281-2; 
to  Paine,  Mar.  18, 1801,  X,  223;  to  Logan,  Mar.  21, 1801,  VIII,  23  (Ford  ed.). 
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THB  AMPKCAN  JOUBWAL  OT  UmBHAnOCrAL  U.W 

But  I  flhould  hope  tli&t  war  would  not  be  Quar  thoioe.  I  think  it  will 
furniBh  ub  a  happy  opportuni^  of  settii^  another  predouB  euunple  to 
tbs  world,  1^  showing  that  nations  may  be  brou^t  to  do  jostioe  1^  up' 
peala  to  their  interests  aa  well  as  by  appeals  to  aims.  Z  should  hnte  that 
Congreas,  instead  of  a  denunciation  of  war,  would  Instantly  erolade  from 
our  ports  all  the  manufactures,  produce,  vessels  and  subjeeta  of  the  na^ 
tions  committing  tiuB  aggresnon,  during  ue  continuance  of  the  agpnanoi, 
and  till  full  satufaotion  is  made  for  it.  This  would  woric  well  in  many 
ways,  safe^  in  all,  and  introduce  between  natiims  anoth«  unqiire  than 
arms.  It  would  relieve  ub,  too,  from  the  risks  and  the  horroiB  of  cutting 
throats." 


It  is  to  be  noted  here  that  the  embai^  during  Jefferson's  ■ 
proved  a  tremendously  powerful  weapon,  and  had  the  govermnent  bean  stning 
enough  to  secure  its  more  rigid  enforcement,  might  have  prevented  the  War  of 
1812.  Recent  researches  in  the  French  and  British  archives  of  the  period 
reveal  that  it  was  far  more  effective  than  either  iia  fiiends  or  its  *"™"^"^ 
realised  at  the  time.** 

The  modem  notion  of  arms  limitation  is  another  device  for  "*F*"t^"''ifg 
peace  with  which  Jefferson  was  entirely  familiar.  In  the  negotaataoDS  with 
England  over  the  fortifications  on  the  Canadian  line,  Hammond,  the  Brituh 
Ambassador,  had  proposed  an  Indian  buffer  state  between  the  two  coontriea.** 
Jeffereon  countered  with  a  proposal  for  limitation  of  armaments  along  tha 
border;  and  Hammond  ultimately  offered  a  proposition  to  eliminate  the  fcvti 
entirely,  to  which  Jefferson  agreed  with  some  enthuBiasm.**  The  plan  did  not 
immediately  bear  fruit,  but  its  monument  today  is  a  three-thousand-mile  un- 
fortified frontier. 

Another  means  of  compulsion  is  retaliation.  Jefferson  holds,  therefore,  that 
while  commerce  ought  to  be  free  from  every  obstruction,  if  <me  nation  ereeta 
barriers  against  another,  such,  for  example,  as  tariff  laws,  that  other  must 
retaliate.**  A  nation  has  a  right,  also,  to  demand  adequate  satisfaction  for 
injury  sustained  at  the  hands  of  another,  but  "to  demand  satisfaction  beyond 
what  is  adequate  is  wrong."  *^  This  policy  in  the  hands  of  John  Hay  a 
century  later,  fully  demonstrated  the  truth  of  Jefferson's  assertion  that  a 
nation,  "by  establishing  a  character  for  liberality  and  magnanimify, 
gains  in  the  frioidship  and  respect  of  others  more  than  the  worth  of  mere 


After  ample  cause  for  war  has  arisen,  Jefferson  would  still  not  be  too  predid- 
tate  in  entering  a  conflict.  In  r^ard  to  the  seiaure  of  the  CHetapeake  hy  th» 
British,  and  other  acts  of  agg^esBion,  he  writes: 

■IV)  H&diBon,  Uu.  17EB,  IZ,  34. 

**  Sean,  Jeffenon  and  the  Embargo,  pn^aao,  ei  posnm.  CJ.  Hint,  Iliomaa  Jofienoo, 
441  ff,  fornoonouningEngUahTiew.  Foraritii)aoftheBmbugo,aeeHW]rAdaras,Hirtai7 
<tf  Uie  United  Statae,  ToL  4;  Allen  Johnson,  JaSeraon  and  Hia  Oolleacuea,  CSiap.  8. 

M  Bemia,  op.  ciL,  80.  "  CJ.  Seua,  op. «(.,  40-1. 

•Tto  W.  W.  SBward,  Nov.  13, 178S,  T.  203.  " OffieU  Vapmt,  VO,  340, 

••mil.,408. 
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We  act  on  these  principles,  1.  That  the  usage  of  nations  requires  that 
we  shall  give  tiie  offender  an  opportunity  of  making  reparation  and  avoid- 
ing war.  2.  That  we  should  give  time  to  our  merchants  to  get  in  their 
property  and  vessels  and  our  seamen  now  afloat.  And  3.  That  the  power 
of  declaring  war  being  with  the  Legislature,  the  executive  shoiud  do 
nothing,  necessarily  committing  them  to  decide  for  war  in  preference  to 
non-intercourse,  which  will  be  preferred  by  a  great  many.^ 

The  theory  of  the  social  contract  which  Jefferson  advanced  assumed  the 
state  of  nature  to  be  a  state  of  peace,  and  in  international  affairs  he  sought  to 
preserve  this  fimdamental  pacificism  by  every  means  in  his  power.  If  he 
never  conceived,  as  Kant  so  clearly  did,^^  a  pacific  world-order  based  on  a 
league  of  states,  it  was,  perhaps,  because  the  America  of  his  day  was  too  re- 
mote from  Europe  to  make  such  a  plan  appear  as  within  the  range  of  possi- 
bility. Then,  too,  Kant  had  adopted  Hobbes'  conception  of  the  pre-social 
state  as  a  war  of  each  against  all,  in  which  peace  could  be  preserved  only  by 
agreement  to  preserve  it  backed  by  force ;  and  had  reasoned  from  analogy  to 
postulate  a  similar  agreement  among  national  states.  For  Jefferson,  peace 
was  the  natural,  war  the  artificial  state  of  man.  If  Kant's  vision  was  of  a 
world  federation,  in  which  war  would  not  be  tolerated,  Jefferson's  ideal  was  of 
a  world  democracy,  in  which  cause  for  war  would  never  arise.^^ 

M  To  Clinton,  July  6, 1807,  XI,  258;  Cf.  to  Bidwell,  July  11, 1807,  XI,  272. 
^^Zum  Btrigen  Prieden.  ^  Cf.  Henry  Adams,  op.  ciL,  1, 146-7. 
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EDITORIAL  COMMENT 

PHILIPPINS  NSUTRALIZATION 

The  problem  of  neutralization  is  brought  forward  under  somewhat  new 
conditions  in  the  Act  of  Congress  of  the  United  States  approved  March  24, 
1034|  and  providing  for  the  independence  of  the  Philippine  Islands.  This 
Act  was  accepted  by  a  concurrent  resolution  of  the  Philippine  Le^slature  of 
May  1, 1934.    Section  11  of  the  Act  is  as  follows: 

The  President  is  requested,  at  the  earliest  practicable  date,  to  enter 
into  negotiations  with  foreign  powers  with  a  view  to  the  conclusion  of  a 
treaty  for  the  perpetual  neutralization  of  the  Philippine  Islands,  if  and 
when  Philippine  independence  shall  have  been  achieved. 

Considerable  discretion  is  left  to  the  President  in  this  section  of  the  Act» 
which  is  identical  in  its  terms  with  the  same  section  of  the  Act  of  January, 
1933. 

It  is  evident  from  Section  12  of  the  Act  that  this  neutralization,  if  agreed 
upon,  is  not  regarded  as  impairing  in  any  degree  the  independence  of  the 
Philippine  Islands,  nor  is  independence  conditioned  on  neutralization.  While 
just  what  States  are  to  be  approached  in  the  negotiations  for  neutralization  is 
not  stated,  it  may  be  implied  from  Section  12  that  it  would  be  the  Powers 
''with  which  the  United  States  is  in  diplomatic  correspondence,''  as  they  are 
to  be  invited  "to  recognize  the  independence  of  the  Philippine  Islands.'' 
Many  of  the  Powers  "with  which  the  United  States  is  in  diplomatic  corre- 
spondence" would  obviously  have  only  remote  interest  in  Philippine  inde- 
pendence, or  even  in  the  neutralization  of  the  Philippines. 

Neutralization  has  often  been  a  measure  to  which  resort  was  had  when  a 
State  or  States  might  be  uncertain  as  to  an  immediate  settlement  or  unable 
to  make  a  satisfactory  settlement  of  a  problem.  Section  11  by  providing  for 
a  "treaty  for  the  perpetual  neutralization  of  the  Philippine  Islands,"  intro- 
duces an  idea  which  has  been  common  in  neutralization  treaties.  In  some 
treaties  the  words  "forever,"  "always,"  or  "lasting,"  or  several  of  these  words, 
have  been  used. 

In  the  Treaty  of  Vienna,  1815,  "the  town  of  Cracow,  with  its  territory,  is 
declared  to  be  forever  a  free,  independent,  and  strictly  neutral  city"  and  "the 
Courts  of  Russia,  Austria,  and  Prussia  engage  to  respect,  and  to  cause  to  be 
always  respected,  the  neutrality  of  the  free  town  of  Cracow  and  its  territory." 
The  Congress  of  Vienna  also  "acknowledged  that  the  general  interest  demands 
that  the  Helvetic  States  should  enjoy  the  benefit  of  a  perpetual  neutrality ." 
In  spite  of  this  action,  Switzerland  made  known  in  subsequent  periods  of  war 
that  she  would  maintain  her  neutrality  "by  all  the  means  in  her  power." 

By  the  Treaty  of  1831  it  was  provided  that  Belgium  "shall  form  an  inde- 
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pendent  and  perpetually  neutral  state."    Subsequent  treaties  reaffirmed  this 
principle. 

The  City  of  Cracow,  which  was  under  the  Treaty  of  1815  to  be  forever  a 
"strictly  neutral  city,"  was  annexed  to  Austria  in  1846,  thus  giving  the  words 
"forever"  and  "always"  an  unduly  restricted  meaning  of  31  years. 

Switzerland  has  stated  that  her  "neutrality  and  inviolability"  rested  to  a 
considerable  degree  upon  her  ability  to  "maintain  and  defend"  the  "integrity 
of  her  territory." 

The  Treaty  of  1867,  providing  for  the  perpetual  neutrality  of  the  Grand 
Duchy  of  Luxemburg,  was  held  by  some  of  its  negotiators  to  be  one  of  "limited 
liability"  which  could  call  merely  for  "collective  action"  but  in  which  no  one 
of  the  Powers  may  "be  called  upon  to  act  singly  or  separately." 

In  the  Franco-Prussian  War,  Great  Britain  negotiated  treaties  with  Prussia 
and  with  France  which  declared  "that  if  France  (Prussia)  should  violate 
Belgian  neutrality  she  will  cooperate  with  Prussia  (France)  for  its  defense," 
and  this  treaty  was  to  remain  in  effect  for  a  year  from  the  treaty  of  peace. 

It  is  evident  that  a  treaty  of  neutralization  with  no  sanction  is  not  an  ample 
guarantee  of  the  security  of  the  neutralized  area.  Even  Mr.  Gladstone,  speak- 
ing in  1870  in  reference  to  the  British  action  in  regard  to  Belgium,  said  that  he 
was  unable  to  subscribe  to  the  doctrine  that  "the  simple  fact  of  the  existence 
of  a  guarantee  is  binding  on  every  party  to  it,  irrespectively  altogether  of  the 
particular  position  in  which  it  may  find  itself  at  the  time  when  the  occasion 
for  acting  on  the  guarantee  arises,"  and  he  further  said  that  the  great  authori- 
ties to  whom  he  had  been  accustomed  to  listen  never  "took  that  rigid  and,  if  I 
may  venture  to  say  so,  that  impracticable  view  of  a  guarantee."  Subsequent 
events  seem  to  have  supported  Gladstone's  opinion. 

The  "perpetual  neutralization  of  the  Philippine  Islands"  for  which  pro- 
vision is  made  in  the  Act  of  March  24, 1934,  may  or  may  not  involve  any  of 
the  problems  of  previous  attempts  at  neutralization,  but  it  is  evident  that 
mere  words  may  not  be  sufficient  for  the  realization  of  the  ends  sought. 

Geobge  Grafton  Wilson 

philippine  independence 

There  are  several  aspects  of  the  Tydings-McDuffie  Act  of  March  24, 
1934,*  providing  "for  the  complete  independence  of  the  Philippine  Islands" 
which  attract  the  attention  of  international  lawyers.  Some  of  them  are 
provocative  of  considerable  discussion,  to  which  this  comment  may  serve  as  a 
signpost  but  not  as  a  solution.  Others  are  perhaps  of  equal  or  greater  gen- 
eral importance  but  will  not  be  considered  here.* 

In  the  first  place  it  should  be  noted  that  this  act  in  general  follows  the 

1  Public  No.  127,  73d  GongresB. 

'  The  economic  effects  are  considered  in  the  Bulletins  of  the  American  Council,  Institute  of 
Relations,  Vol.  ni,  Nos.  19  and  20,  Oct.  5  and  19, 1934. 
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scheme  of  the  Hare-Hawes-Cutting  Act  which  was  passed  over  the  Plresi- 
dent's  veto  on  January  17,  1933,  and  which  was  rejected  by  the  Philippine 
Legislature.*  The  new  act  was  accepted  by  that  Legislature  on  May  1, 
1934.  It  retains  the  general  scheme  of  a  ten-year  interim  period  preliminary 
to  complete  independence,  the  system  of  free  import  quotas,  graduated 
Philippine  export  taxes  after  the  fifth  year,  and  restriction  on  immigration 
from  tiie  islands  to  the  United  States. 

In  ratifying  the  Peace  Treaty  of  Paris  in  1899  the  Senate  adopted  a  resolu- 
tion disavowing  an  intention  to  annex  the  Philippine  Islands  permanently. 
The  United  States  was  ahready  committed  to  the  independence  of  Cuba.  In 
Cuba  we  exercised  control  for  a  time  under  a  military  government.  By  the 
famous  Piatt  Amendment  to  the  Army  Appropriation  Bill  of  1901,  the 
Congress  laid  down  the  provisions  which  should  "substantially''  be  incor- 
porated in  a  Cuban  constitution  before  Cuban  independence  was  recognised. 
The  Philippine  Independence  Act  in  Section  2  similarly  outlines,  but  in 
greater  detail,  the  provisions  which  must  be  incorporated  in  the  new  Philip- 
pine constitution  and,  before  complete  independence  is  assured,  the  Plresident 
of  the  United  States  must  find  that  "the  proposed  constitution  oonfcnms 
substantially  with  the  provisions  of  this  act."  In  the  case  of  Cuba,  how- 
ever, the  adoption  of  an  appropriate  constitution  was  a  suflScient  prerequisite 
to  the  recognition  of  the  independence  of  the  new  state;  in  the  case  oi  the 
Philippines,  there  is  to  be  an  interim  period  of  ten  years  during  which  there 
will  exist  a  "Commonwealth  of  the  Philippine  Islands,"  the  relations  oi 
which  to  the  United  States  are  in  some  respects  similar  to  those  oi  the 
Dominions  to  the  British  Empire  during  some  stages  of  their  progression 
toward  statehood. 

There  are  further  similarities  between  the  Piatt  Amendment  and  the 
Philippine  Act.^  Article  II  of  the  Piatt  Amendment  limited  the  capacity  oi 
Cuba  to  contract  foreign  debts;  paragraph  6  of  Section  2  (a)  of  the  Philippine 
Act  contains  like  restrictions.  It  is  interesting  to  compare  the  exact  lan- 
guage of  Article  3  of  the  Piatt  Amendment  and  paragraph  14  of  Section  2  (a) 
of  the  Philippine  Act: 


PlaUAmendmmt 
in.  That  the  govemment  of  Cuba  oon- 
ssQts  that  the  United  States  may  ezerdse 
the  right  to  intervene  for  the  preservation  of 
Cuban  independence,  the  maintenance  of  a 
govemment  adequate  for  the  protection  of 
life,  property,  and  individual  liberty,  and  for 
the  obligations  with  req)ect  to 


PhQippineAel 
(14)  The  United  States  may,  by  FnM&a- 
tial  proclamation,  ezerdse  the  rii^t  to  inter- 
vene for  the  preservation  of  the  government 
of  the  Conmionwealth  of  the  Philippine  Is- 
lands and  for  the  mainteoanee  of  the  govern- 
ment as  provided  in  the  constitution  thereoly 
and  for  the  protection  of  life,  property,  and 

t  This  act  is  analysed  in  Foreign  Polii^  Reports,  Vol.  IX,  No.  22,  Jan.  8, 1034. 

*  Some  of  the  similarities  between  the  Flatt  Amendment  and  the  Philippine  Act  of  1088 
are  pointed  out  by  the  Honorable  F.  C.  Fisher,  former  Aswdate  Justice  of  the  Siqxreme 
Court  of  the  Philippine  Islands,  in  an  artide  entitled  "The  Status  of  the  Philippine  Uands 
under  the  Independence  Act,"  American  Bar  Association  Journal  (1088),  VoL  XDC,  p.  465. 
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Cuba  imposed  by  the  Treaty  of  Fkuris  on  the  individual  liberty  and  for  the  diseharge  of 
United  States,  now  to  be  assumed  and  under-  government  obligations  under  and  in  a&- 
taken  by  the  government  of  Cuba.  ooidance  with  the  provisions  of  the  constita- 

tion. 

In  this  connectioni  along  with  paragraph  14  of  Section  2  (a)  should  be  read 
paragraph  4  of  Section  2  (b) : 

That  the  government  of  the  Philippine  Islands,  on  becoming  inde- 
pendent of  tne  United  States,  will  assume  all  continuing  obligations 
assumed  by  the  United  States  under  the  treaty  of  peace  with  Spain 
ceding  said  Philippine  Islands  to  the  United  States. 

Article  4  of  the  Piatt  Amendment  provided  for  the  ratification  and  valida- 
tion of  all  acts  of  the  United  States  and  rights  acquired  thereunder.    Under  , 
Section  2  (b),  paragraphs  1  and  3,  there  are  similar  safeguards,  to  become 
effective  upon  the  complete  independence  of  the  Philippines. 

Article  7  of  the  Piatt  Amendment  assured  to  the  United  States  the  acquisi- 
tion of  coaling  and  naval  stations.  The  1933  Philippine  Act  had  provided 
that  when  the  sovereignty  of  the  United  States  was  finally  relinquished  all 
military  and  other  reservations  of  the  United  States  in  the  islands  should  be 
transferred  to  the  new  government  except  such  as  the  President  of  the 
United  States  should  "re-designate"  within  two  years  after  his  proclamation 
of  withdrawal.  This  provision  would  have  left  the  United  States  free  to 
retain  all,  some  or  none  of  these  reservations.  Under  Section  6  of  the  new 
act,  all  military  and  naval  reservations  are  retained  by  the  United  States 
during  the  Commonwealth  period,  but  upon  the  proclamation  of  independ- 
ence only  the  naval  and  fueling  stations  are  reserved  (Section  10  (a)).  With 
respect  to  these,  the  President  is  "authorized  and  empowered"  under  Sec- 
tion 10  (b)  "to  enter  into  negotiations  with  the  government  of  the  Philippine 
Islands,  not  later  than  two  years  after  his  proclamation  recognizing  the  in- 
dependence of  the  Philippine  Islands,  for  the  adjustment  and  settlement  of 
all  questions  relating  to  naval  reservations  and  fueling  stations  of  the  United 
States  in  the  Philippine  Islands,  and  pending  such  adjustment  and  settle- 
ment the  matter  of  naval  reservations  and  fueling  stations  shall  remain  in  its 
present  status." 

Article  8  of  the  Piatt  Amendment  and  Section  2  (b),  paragraph  6,  of  the 
Philippine  Act  are  almost  identical: 

PlaU  Amendmmt  PhiUppine  Ad 

Vin.  That  by  way  of  further  assurance         (5)  That  by  way  of  further  assurance  the 

the  government  of  Cuba  will  embody  the     government  of  the  Philippine  Islands  will 

foregoing  provisions  in  a  permanent  treaty     embody  the  foregoing  provisions  (except 

with  the  United  States.  paragraph  (2))  in  a  treaty  with  the  United 

States. 

The  paragraph  (2)  referred  to  in  the  Philippine  Act  deals  with  the  election 
and  service  of  oflScials  of  the  Philippine  Government. 
During  the  Commonwealth  period,  "Foreign  a£fairs  shall  be  under  the  di- 
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rect  supervision  and  control  of  the  United  States"  (Section  2  (a),  paragraph 

10).» 

The  phraseology  of  Section  10  (a)  of  the  Philippine  Act  has  other  {xunts  of 

.  \  interest.    On  the  4th  of  July  immediately  following  the  expiration  of  the 

^i  ten-year  Commonwealth  period,  the  President  of  the  United  States  "shall  by 

ij  proclamation  withdraw  and  surrender  all  right  of  possessioni  supervisioni 

*  jurisdiction,  control,  or  [sic]  sovereignty  then  existing  and  exercised  by  the 


}     >  •  United  States  in  and  over  the  territory  and  people  of  the  Philippine  Islands, 
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subject  to  the  proviso  on  naval  bases,  "and,  on  behalf  of  the  United  States, 
i  shall  recognize  the  independence  of  the  Philippine  Islands  as  a  separate  and 

self-governing  nation  .  .  ."  It  may  be  noted  that  by  Article  I  of  the 
Treaty  of  Paris,  Spain  ''rdinquishea  all  claim  of  sovereignty  over  and  title  to 
Cuba."  With  reference  to  recognition.  Section  12  of  the  act  further  i^o- 
vides: 


Upon  the  proclamation  and  recognition  of  the  independence  of  the 
I         «  Philippine  Islands,  the  President  shall  notify  the  governments  with 

which  the  United  States  is  in  diplomatic  correspondence  thereof  and 
invite  said  governments  to  recognize  the  independence  of  the  Philippine 
Islands. 


The  application  of  the  immigration  laws  of  the  United  States  to  the 
•'■^  ■  r-  Philippine  Islands  during  the  Commonwealth  period  is  interesting,  but  will 

1  '1  .',  not  be  gone  into  here.    It  may  be  noted,  however,  that  Section  8  (a),  par»- 

7  w  '  graph  3,  of  the  act  provides  that  "Any  Foreign  Service  oflScer  may  be  aa- 

1  J  signed  to  duty  in  the  Philippine  Islands,  under  a  commission  as  a  consular 

officer  .  .  .  during  which  assignment  such  officer  shall  be  considered  as  sti^ 

tioned  in  a  foreign  country"  ^though  his  activities  are  confined  to  the  jpet- 

I  formance  of  duties  connected  with  the  administration  of  the  immigration 

i  laws.    Under  this  authority,  \^ce-Consul  Henry  B.  Day  has  been  assigned 

as  the  officer  in  charge  of  the  new  American  Consulate  at  Manila,  and  thus 
becomes,  it  is  believed,  the  first  United  States  consular  officer  ever  to  exer- 
cise consular  functions  in  United  States  territory.  His  commission  invests 
him  "with  all  the  privileges  and  authorities  of  right  appertaining  to  that 
office"  but  "subject  to  the  conditions  prescribed  by  law."  Althou|^  Article 
1,  paragraph  27,  of  the  United  States  Consular  Regulations  as  in  force  Janu- 
ary 11, 1932,  contemplates  the  description  of  the  consular  district  in  the  com- 
mission, no  such  description  is  here  made.  It  is  understood  to  extend  to  all 
the  Philippine  Islands.  Mr.  Day  does  not  function  under  an  exequatur,  but 
was  instructed  to  report  to  the  Governor  General  for  authorisation  to  act  in 
lieu  thereof.  It  is  understood  that  he  has  received  no  authorisation  from  the 
Philippine  Government.* 

•  In  diwcnwing  this  and  other  provisions  of  the  1088  Act,  Judge  Fiaher,  in  the  artiele  oiled 
above,  concludes  that  during  the  Commonwealth  period  the  Philippine  Govemmeiit  will  be 
in  a  state  of  "aemi-aovapeignty." 

*  Inf ormatiim  msppMi  to  the  writer  by  the  Department  of  State. 
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From  the  point  of  view  of  international  politics,  the  relinquishment  of  the 
Philippines  is  an  event  of  capital  importance.  According  to  some  British 
opinion,^  it  means  the  withdrawal  of  the  United  States  to  Hawaii  and  the 
abandonment  of  our  position  as  a  power  in  the  Far  East,  with  the  result  that 
the  British  navy  would  be  left  alone  as  a  counterweight  to  the  rapidly  in- 
creasing power  of  Japan,  whose  attitude  on  her  naval  position  in  the  East 
has  recently  been  made  abundantly  clear  at  London.  This  change  is  more 
apparent  than  real.*  Even  before  the  limitations  on  fortifications  imposed 
by  Article  XIX  of  the  Washington  Naval  Treaty,  a  considerable  weight  of 
naval  opinion  in  the  United  States  held  that  we  could  not  retain  the  Philip- 
pines in  the  face  of  a  hostile  attack.  Even  if  this  were  not  the  case,  the 
provisions  of  the  Philippine  Act  do  not  automatically  alter  our  naval  position 
in  the  islands,  even  at  the  end  of  the  ten-year  period.  However,  Section  11 
of  the  act  contains  a  highly  important  provision: 

The  President  is  requested,  at  the  earliest  practicable  date,  to  enter 
into  negotiations  with  foreign  powers  with  a  view  to  the  conclusion  of  a 
treaty  for  the  perpetual  neutralization  of  the  Philippine  Islands,  if  and 
when  Philippine  independence  shall  have  been  achieved. 

Apparently  these  negotiations  need  not  wait  upon  the  termination  of  the 
ten-year  Commonwealth  period.*  It  is  probable  that  they  will  play  an  im- 
portant part  in  any  future  naval  conference  dealing  with  affairs  in  the 
Pacific.  They  may  play  as  important  a  part  as  the  agreement  to  Umit 
fortifications  played  in  1922  at  the  Washington  Conference.  If  they  result 
in  placing  the  islands  under  a  demilitarized  regime  guaranteed  by  all  the 
Pacific  Powers,  they  may  free  the  United  States  from  some  of  the  false  bases 
on  which  our  recent  naval  policy  has  been  popularly  supported.** 

Philip  C.  Jessup 

the  complaint  op  yugoslavia  against  hungary  with  reference  to  the 

assassination  op  king  alexander 

King  Alexander  of  Yugoslavia  and  M.  Louis  Barthou,  the  French  Min- 
ister of  Foreign  Affairs,  were  assassinated  in  Marseille  on  October  9,  1934, 
while  the  former  was  paying  an  official  visit  to  the  French  Republic.  The 
assassin  died  from  wounds  received  in  the  mel6e,  but  was  promptly  identified 

'  See  the  views  of  the  Marquess  of  Lothian  in  the  London  Observer,  as  quoted  in  the  New 
York  Times,  Nov.  18,  1934.  C/.  Sir  Frederick  White,  "The  Philippines  as  a  Pawn  in  the 
Game,"  Pacific  AfTairs,  Vol.  VII  (1934),  p.  163. 

»  C/.  Quincy  Wright,  "A  Pawn  Approaches  the  Eighth  Square,"  ibid.,  p.  326. 

*  As  far  back  as  191 1 ,  Mr.  C3rru8  French  Wicker  discussed  the  neutralization  of  the  Philip- 
pines, concluding  that  this  could  be  accomplished  without  a  relinquishment  of  sovereignty. 
Neutralization,  p.  81  ff. 

^0  The  recommendations  of  the  Committee  on  the  Philippines  sponsored  by  the  Foreign 
Policy  Association  and  the  World  Peace  Foundation  state:  "From  the  strategic  standpoint, 
the  majority  of  the  Committee  regards  the  possession  of  the  Philippines  by  the  United  States 
as  a  definite  liability."    Foreign  Policy  Committee  Reports  No.  2,  January,  1934,  p.  5. 
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and  certain  of  Us  aocomplicea  were  ureeted  in  France.  Inveetigatitnts 
eariied  on  in  France  and  elsewhere  soon  thereafter,  indicated  that  the  crima 
may  have  been  conunitted  aa  part  of  a  poUtical  plot  againat  the  king  and 
government  of  Yugoelavia  in  order  to  further  certain  designa  in  respect  to 
Croatia  and  other  diatricts  made  part  of  Yugoalavia,  formerly  the  8erb- 
Croat-Slovene  State,  by  the  treaties  of  8aint-Germain-en-I«ye.  These  di»- 
trieta  formerly  conBtituted  a  part  of  the  Eongdom  of  Hungary  within  the 
Aiutro-Himgarian  Monarchy. 

Whether  the  all^;ed  plot  was  participated  in  by  persons  acting  with  the 
active  support  or  with  the  knowledge  and  connivance  of  responsible  Hun- 
garian officials  and  the  extent  to  which  such  support,  if  any,  was  given,  are 
questions  of  fact  of  a  deeply  controversial  nature  with  which  we  are  not  here 
eoncemed.  The  facts  must  be  investigated  by  some  impartial  body  before 
proper  conclusions  may  be  drawn.  As  a  result  of  the  controversy,  political 
tension  between  Hungaiy  and  Yugoelavia  became  intensified,  and  on 
November  23,  1934,  Yugoslavia  invoked  Article  XI,  Paragraph  2,  of  the 
Covenant,  in  a  note  presented  to  the  Council  of  the  League  of  Nations, 
followed  by  a  lengthy  memorandum  of  particulars  relating  to  prior  events. 
The  note  specifically  accused  Himgary  of  complicity  in  the  crime,  and  asked 
the  League  to  investigate  "this  situation,  which  seriously  compromises  rela- 
tions between  Yugoslavia  and  Hungary,  and  which  threatens  to  disturb  the 
peace  and  good  relations  between  nations."  At  the  same  time,  Ciechoslo- 
vakia  and  Romnania  associated  themselves  with  Yugoslavia  in  identic  notee 
in  which  they  referred  to  the  "exceptional  gravity"  of  the  facta  referred  to, 
as  being  of  direct  concern  to  both  these  countries  in  their  "neighborly  rela- 
tions with  Hungary,  which  are  thus  endangered  as  well  aa  the  general  condi- 
tions upon  which  the  peace  of  Central  Europe  depends." 

It  will  be  observed  that  the  complaint  was  presented  under  the  seccmd 
paragraph  of  Article  XI,  which  declares  it  to  be  "the  friendly  right  of  each 
member  of  the  League  to  bring  to  the  attention  of  the  Assembly  or  of  the 
Council  any  circumstances  whatever  affecting  the  international  relations 
which  threaten  to  disturb  international  peace  or  the  good  understanding  be- 
tween nations  upon  which  peace  defends."  It  is  significant  that  the  three 
complainante  did  not  invoke  the  first  paragraph  of  Article  XI,  which  speaks 
of  "any  war  or  threat  of  war,"  whether  affecting  any  of  the  members  of  the 
League  or  not,  and  contemplates  the  taking  of  "action  (mesures)  that  may  be 
deemed  wise  and  effectual  to  safeguard  the  peace  of  nations."  It  is  therefore 
fair  to  assume  that  notwithstanding  the  sharp  tone  of  the  note  and  the  re- 
crudescence of  national  feeling  which  has  been  aroused  on  both  sides,  the 
proceeding  iteelf  was  compatible  with  the  desire  to  clear  the  air  in  Geo-tnl 
Europe  by  bringing  all  the  facts  and  circumstances  surrounding  the  crime  to 
the  knowledge  of  the  world  and  perhaps  thereby  leading  to  a  better  m<a«I 
basis  of  international  relationship  among  the  nations  affected.  Indeed,  the 
reply  of  Hungary  to  the  League  on  November  24, 1934,  expressed  the  deeiie 
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that  the  Council  should  immediately  take  the  matter  under  consideration, 
80  that  the  Government  of  Hungary  should  not  be  unjustly  made  responsible 
''for  the  odious  crime  of  Marseille/'  emphasizing  that  delay  would  be  dan- 
gerous because  the  political  atmosphere  thus  created  was  "capable  of  affect- 
ing even  the  peace  of  the  world."  The  reply  denied  complicity  and  main- 
tained that  Hungary  had  merely  granted  a  right  of  asylum  to  refugees. 

The  peace  of  nations  has  often  been  endangered  by  assassinations  and 
other  terroristic  acts  committed  by  individuals  closely  associated  with  po- 
litical groups  acting  with  the  connivance  or  knowledge  of  a  foreign  govern- 
ment. The  Soviet  Government  has  frequently  been  accused  of  fomenting 
disorder  abroad  through  the  Third  International.  The  assassination  of 
Chancellor  Dollf  uss  was  attributed  by  Austria  to  the  activities  of  the  German 
National  Socialistic  Party. 

The  extent  to  which  a  government  is  responsible  for  preventing  or  re- 
pressing subversive  or  revolutionary  activity  by  persons  or  groups  within  its 
territory  directed  against  the  peace  and  order  of  a  foreign  state,  is  not  well 
settled  in  international  law.  It  has  been  said  that  treason  is  not  an  inter- 
national crime.  Certainly  the  lack  of  any  general  agreement  and  practise 
upon  the  subject  represents  one  of  those  lacunae  which  one  would  least 
expect  to  find.  An  international  community  of  states,  wherein  each  was 
insistent  upon  the  maintenance  of  its  own  sovereignty  and  wherein  the 
equality  of  each  was  recognized  as  axiomatic,  would  be  likely  to  develop  a 
mutual  obligation  to  suppress  subversive  acts  directed  against  a  friendly 
foreign  nation.  Vattel  indeed  asserted  such  a  principle  derived  from  a 
mutual  duty  to  promote  justice  between  nations:  "If  a  sovereign  who  has  the 
power  to  see  that  his  subjects  act  in  a  just  manner  permits  them  to  injure  a 
foreign  nation,  either  the  state  itself  or  its  citizens,  he  does  no  less  a  wrong  to 
that  nation  than  if  he  injured  it  himself."^ 

The  legislation  of  some  of  the  European  countries,  however,  is  based 
rather  upon  the  desire  to  avoid  foreign  compUcations  by  unauthorized  acts  of 
private  persons  than  upon  any  recognized  obligation  towards  other  states. 
Thus  the  French  Penal  Code  (Arts.  84  and  85)  provides  that  a  person  shall 
be  liable  to  punishment  who,  by  a  hostile  act  not  approved  by  the  govern- 
ment, has  exposed  the  state  to  a  declaration  of  war,  or  the  state  or  a  French 
citizen  to  reprisals.  The  German  Penal  Code  (Art.  102),  on  condition  of 
reciprocity,  makes  pimishable  an  act  committed  against  a  foreign  state 
which  would  be  pimishable  as  treason  if  committed  against  the  Reich.  The 
Italian  Penal  Code  (Art.  113)  contains  a  general  clause  making  liable  to 
punishment  a  person  who  disturbs  the  friendly  relations  between  the  Italian 
Government  and  a  foreign  state. 

The  legislation  of  Great  Britain  and  the  United  States  contains  nothing 
upon  this  subject  as  broadly  phrased  as  the  statutes  to  which  we  have  just 

1  Vattel,  Law  of  Nations,  Bk.  11,  Qiap.  VI,  8.  72,  Fenwick's  translation,  QasBios  of 
International  Law,  p.  136. 
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referred.  The  duty  of  the  state  to  prevent  subversive  acts  planned  (ur  being 
committed  against  a  foreign  state,  is  restricted  to  obligation  under  the  laws 
of  neutrality  in  relation  to  an  actual  or  impending  civil  war.  Political  plots 
generally  are  made  punishable  in  Great  Britain  and  in  United  States  only  if 
such  acts  amount  to  making  the  national  territory  a  base  for  a  ''military  or 
naval  expedition"  against  a  friendly  state.' 
Even  where  the  statutes  appear  to  be  adequate  on  their  face,  the  real  pro- 
5  tection  lies  in  their  enforcement  through  exercise  of  the  general  police  powers 

of  the  state.  Where  the  system  of  government  is  in  law  or  in  fact  dictato- 
rial, the  letter  of  the  statute  is  impotent.  The  fact  that  such  legislation  is 
often  made  subject  to  the  condition  of  reciprocity,  indicates  that  it  does  not 
result  from  a  positive  rule  of  international  law.  Lauterpacht  says:  "Inter- 
national law  flowing  from  international  solidarity  cannot  mean  that  a  state 
is  bound  to  prevent  anjrthing  which  constitutes  a  danger  to  foreign  states."* 
The  complaint  of  Yugoslavia,  however,  is  much  more  specific  in  that  it 
alleges  that  "the  assassination  was  organised  and  executed  with  the  partici- 
pation of  those  terrorist  elements  which  had  taken  refuge  in  Hungary  and 
which  have  continued  to  enjoy  the  same  connivance  in  that  country  as 
previously,  and  it  is  only  thanks  to  this  connivance  that  the  odious  Marseille 
outrage  could  have  been  perpetrated." 
^  One  cannot  but  be  struck  by  the  remarkable  resemblance  of  the  present 

accusation  to  that  brought  againH  Serbia  after  the  assassination  of  the 
Archduke  Frans  Ferdinand  and  his  wile  at  Sarajevo  on  June  28,  1914.  It 
was  then  asserted  by  the  ally  of  Austria-Hungary  that  the  plot  to  take  the 
life  of  the  Archduke  was  planned  and  promoted  in  Belgrade  with  the  co- 
operation of  official  Serbian  individuals,  and  that  "the  ultimate  object  erf 
these  policies  was  to  revolutionise  gradually,  and  finally  to  bring  about  a 
separation  of  the  southwestern  region  of  the  Austro-Hungarian  Monarchy 
from  that  empire  and  unite  it  with  Serbia.^  "  The  danger  to  the  peace  erf 
the  world  lay  then  with  the  fact  that  both  sides  were  receiving  the  support  erf 
other  Powers,  and  that  the  dispute  could  not  be  limited  to  the  parties  di- 
rectly affected.  The  present  situation  does  not  differ  materially  in  this 
respect,  as  it  is  probable  that  Italy  will  support  the  position  of  Hungary. 
In  1914,  however,  the  issue  could  not  be  presented  in  one  place  before  repre- 
sentatives of  the  nations  both  directly  and  indirectly  affected.  In  1914,  an 
atmosphere  of  acrimony  remained  throughout,  leading  eventually  to  war. 
The  existence  of  the  League  of  Nations  and  the  competence  directly  con- 
ferred upon  it  to  hear  the  accusations  and  counter-accusations  in  a  neutral 

*  Britiflh  Foreign  Enliatment  Act,  Sees.  11-12;  United  States  Act  of  March  4^  1009,  as 
amended  June  15,  1917,  Sec.  8.    For  the  cases,  see  Lauterpacht,  this  Joubnal,  VoL  22 

(1928),  pp.  iia-iie. 

*Ihid.,  p.  129.   See  also  L.  FreusB  in  this  Joubnal,  VoL  28  (1934),  p.  649. 
^Gennan  White  Book  aa  trandated  in  the  Supplement  to  this  Joubnal,  Vol.  8  (1914), 
p.  872. 
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approach,  make  the  impasse  of  1914  differ  materially  from  the  comparable 
situation  of  1934.  On  the  other  hand,  some  factors  are  not  so  favorable. 
Nationalism  has  increased  since  the  World  War.  The  number  of  sovereign- 
ties has  augmented  and  the  multiplication  of  national  boundaries  in  Central 
Europe  has  added  to  the  danger  of  permitting  nationalistic  activism  to  be 
carried  on  under  the  guise  of  individual  initiative.  There  is  also  a  corollary 
brought  out  by  the  reply  of  Hungary,  that  such  initiative,  original  or  vica- 
rious, is  often  the  natural  result  of  the  oppression  of  minorities  whose  alle- 
giance has  been  changed  by  the  transfer  of  territory. 

It  would  be  futile  to  attempt  to  settle  responsibiUty  for  the  assassination 
of  King  Alexander  under  any  purely  legalistic  procedure.  The  real  issue  is 
not  whether  a  state  is  obligated  to  suppress  activity  subversive  of  the  order 
of  a  foreign  state,  but  whether  it  values  peace  with  its  neighbors  sufficiently 
to  wish  to  control  within  its  jurisdiction  acts  which  endanger  good  relations 
and  to  which  it  would  object  if  committed  against  itself. 

That  the  dispute  involved  much  more  than  the  determination  of  any 
international  legal  responsibility  in  connection  with  the  assassinations  was 
promptly  demonstrated  when  the  matter  was  brought  up  in  the  session  of  the 
Council  on  December  8,  1934.  In  the  meantime,  certain  alleged  mass 
expulsions  carried  on  by  Yugoslavia,  of  Hungarians  settled  near  the  border, 
exacerbated  an  already  tense  situation.  The  discussions  at  Geneva  then 
assumed  a  character  widely  divergent  from  the  immediate  issue  and  involving 
questions  going  back  to  the  peace  settlements  of  1919.  Without  the  active 
participation  of  the  great  Powers,  especially  of  France,  Great  Britain  and 
Italy,  a  peaceful  solution  might  have  been  difficult.  The  French  Foreign 
Minister,  M.  Laval,  proposed  action  by  the  Council,  not  upon  Article  XI 
under  which  the  complaint  was  filed,  but  upon  Article  X,  by  which  the  mem- 
bers of  the  League  ^'undertake  to  respect  and  preserve  as  against  external 
aggression  the  territorial  integrity  and  existing  political  independence  of  all 
members  of  the  League,''  and  by  which,  in  case  of  any  such  aggression  or 
''any  threat  or  danger  of  such  aggression,  the  Council  shall  advise  upon  the 
means  by  which  this  obligation  shall  be  fulfilled.''  Acting  under  this  article, 
a  resolution  was  unanimously  adopted  on  December  10,  1934,  presented  by 
Captain  Anthony  Eden,  British  Lord  Privy  Seal.  The  resolution,  besides 
insisting  that  all  those  responsible  for  the  ''odious  crime"  shall  be  punished, 
recalls: 

That  it  is  the  duty  of  every  State  neither  to  encourage  nor  tolerate  on 
its  territory  any  terrorist  activity  with  a  political  purpose ; 

That  every  State  must  do  all  in  its  power  to  prevent  and  repress  acts 
of  this  nature  and  must  for  this  purpose  lend  its  assistance  to  govern- 
ments which  request  it. 

The  Council  called  upon  Hungary  to  take  at  once  appropriate  punitive 
action  in  the  case  of  its  authorities  whose  culpability  may  have  been  estab- 
lished and  to  communicate  to  the  Council  the  measures  it  takes  to  this  effect. 
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4  More  far-reaching  than  all  of  these  steps,  however,  because  dealing  not 

^  merely  with  a  contemporary  problem  but  also  with  a  possible  future  develop- 

ment of  international  legal  relations,  is  the  decision  to  set  up  a  committee  of 
experts  to  study  the  question  with  a  view  to  drawing  up  a  preliminary  draft 
of  an  international  convention  to  assure  the  repression  erf  conspiracies  or 
crimes  committed  with  political  and  terrorist  purpose.  The  committee  is  to 
be  composed  of  ten  members,  one  each  from  the  governments  of  Belgium, 

V  France,  Great  Britain,  Hungary,  Italy,  Poland,  Rumania,  the  Soviet  Union, 

_  Spain  and  Switserland.    To  this  committee  is  referred  the  plan  already 

presented  by  the  French  government  for  a  Permanent  International  Penal 
Court,  and  to  it  are  to  be  presented  any  other  suggestions  which  other 

Z?  governments  may  wish  to  make. 

The  League  has  thus  definitely  averted  a  crisis  by  obtaining  the  reoogni- 
tion  of  obligations  heretofore  only  vaguely  defined.  In  so  doing  it  is  entitled 
to  great  credit,  much  of  which  is  due  not  only  to  the  constructive  stateeman- 

'  ship  of  the  representatives  of  France,  Great  Britain,  Italy  and  other  ooun- 

tries  not  immediately  involved,  but  also  to  the  restraint  of  the  nations 
directiy  parties  to  tliue  issue.  An  untrodden  field  in  positive  international 
law  has  been  opened  up  to  which  even  non-members  of  the  League  mi|^t 
well  give  earnest  attention  with  a  view  to  official  codperation. 

'w  Abthub  K.  Kuhji 


i 
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THB  BUDAPEST  RESOLUTIONS  OP  1M4  ON  THE  BRIAND-KBLLOOQ  PACT  OP  PARIS  • 

At  its  38th  Conference  in  Budapest,  September  ft-10,  1934,  the  Interna- 
tional Law  Association  placed  on  record  its  willingness  to  take  account  of 
current  developments  in  its  approach  to  international  law,  and  expressed 
its  determination  to  see  the  international  law  of  the  twentieth  century 
shaped  with  reference  to  twentieth  century  conditions.  When  the  Asso- 
ciation met  at  Oxford  in  1932,  the  report  of  its  Neutrality  Committee  was 
severely  criticised.  Professor  J.  L.  Brierly  found  the  committee's  draft 
conventions  "based  on  a  notion  of  the  relations  between  neutrals  and 
belligerents  which  was  all  right  in  1899  and  1907  at  the  Hague  Conferences, 
which  was  all  right,  possibly,  as  late  as  1913,  but  which  in  1932  belongs  to 
an  utterly  outlawed  order  of  ideas."  ^  Dr.  Arnold  D.  McNair  asked,  ''Is  it 
right  at  this  stage  of  the  world's  history  that  this  body  should  do  anything 
to  crj^tallize  a  conception  of  neutrality  which  most  of  us  regard  as  com- 
pletely out  of  order?"  * 

Following  the  meeting  at  Oxford,  the  Executive  Committee  of  the  Asso- 
ciation created  a  Committee  on  Conciliation  between  Nations  to  study 

*  The  writer  of  this  comment  presided  at  theseesionaof  the  Intermitional  Law  AaKMiation 
in  Budapest,  Sept.  7-8, 1034,  which  were  devoted  to  a  oonaideration  of  the  Briand-Kiellogs 
Paet.— *Ed. 

^  International  Law  Aasooiation,  Report  of  the  37th  Conference,  1082,  p.  176. 

•  Id.,  p.  186. 
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"the  effect  of  the  Briand-Kellogg  Pact  of  Paris  on  International  Law/'  of 
which  Mr.  Wjmdham  A.  Bewes  was  convener.  When  the  report  of  this 
special  committee  was  debated  at  Budapest,  the  temper  of  the  Association 
was  very  different  from  that  which  had  inspired  the  1932  report.  Without 
exception  the  speakers  voiced  a  desire  to  see  action  which  would  indicate 
that  lawyers  are  not  lagging  behind  politicians  in  the  attempt  to  build 
new  foundations  for  the  world's  peace.  In  consequence,  the  following 
resolutions  were  adopted  by  a  unanimous ,  vote  of  the  several  himdred 
lawyers  who  were  present,  to  be  known  as  the  "Budapest  Articles  of 
Interpretation": 

Whereas  the  Pact  is  a  multilateral  law-making  treaty  whereby  each 
of  the  high  contracting  parties  makes  binding  agreements  with  each 
other  and  all  of  the  other  high  contracting  parties,  and 

Whebbas  by  their  participation  in  the  Pact  sixty-three  States  have 
abolished  the  conception  of  war  as  a  legitimate  means  of  exercising  pres- 
sure on  another  State  in  the  pursuit  of  national  policy  and  have  also 
renounced  any  recourse  to  armed  force  for  the  solution  of  international 
disputes  or  conflicts : 

1.  A  signatory  State  cannot,  by  denunciation  or  non-observance  of 
the  Pact,  release  itself  from  its  obligations  thereunder. 

2.  A  signatory  State  which  threatens  to  resort  to  armed  force  for  the 
solution  of  an  international  dispute  or  conflict  is  guilty  of  a  violation  of 
the  Pact. 

3.  A  signatory  State  which  aids  a  violating  State  thereby  itself 
violates  the  Pact. 

4.  In  the  event  of  a  violation  of  the  Pact  by  a  resort  to  armed  force 
or  war  by  one  signatory  State  against  another,  the  other  States  may, 
without  thereby  committing  a  breach  of  the  Pact  or  of  any  rule  of  in- 
ternational law,  do  all  or  any  of  the  following  things: 

(a)  Refuse  to  admit  the  exercise  by  the  State  violating  the  Pact  of 
belligerent  rights,  such  as  visit  and  search,  blockade,  etc. ; 

(b)  Decline  to  observe  towards  the  State  violating  the  Pact  the 
duties  prescribed  by  international  law,  apart  from  the  Pact, 
for  a  neutral  in  relation  to  a  belligerent; 

(c)  Supply  the  State  attacked  with  financial  or  material  assistance, 
including  munitions  of  war; 

(d)  Assist  with  armed  forces  the  State  attacked. 

6.  The  signatory  States  are  not  entitled  to  recognize  as  acquired  de 
jure  any  territorial  or  other  advantages  acquired  de  facto  by  means  of  a 
violation  of  the  Pact. 

6.  A  violating  State  is  liable  to  pay  compensation  for  all  damage 
caused  by  a  violation  of  the  Pact  to  any  signatory  State  or  to  its  na- 
tionals. 

7.  The  Pact  does  not  affect  such  humanitarian  obligations  as  are  con- 
tained in  general  treaties,  such  as  The  Hague  Conventions  of  1899  and 
1907,  the  Geneva  (Conventions  of  1864,  1906,  and  1929,  and  the  In- 
ternational Convention  relating  to  the  Treatment  of  Prisoners  of  War, 
1929. 
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Additional  resolutions  on  the  Briand-Eellogg  Pact  of  Paris  were  adopted 
as  follows: 

1.  That  a  violation  of  the  Pact,  being  a  matter  which  concerns  the 
interests  of  all  the  signatory  States,  should  entitle  them  to  insist  that 
their  interests  be  safeguarded  in  the  subsequent  treaty  of  peace. 

2.  That  the  signatories  of  the  Pact  should  forthwith  refuse  and  pro- 
hibit aid  to  any  State  commencing  or  threatening  to  commence  recourse 
to  armed  force,  and  which  refuses  or  fails,  on  the  demand  of  any  signa- 
tory State,  to  submit  the  matter  in  dispute  to  the  Permanent  Court  of 
International  Justice  or  to  some  other  agreed  Tribunal  for  final  deter- 
mination. 

This  action  of  the  International  Law  Association  indicates  that  there  is  a 
growing  conviction  among  lawyers  throughout  the  world  that  nineteenth 
century  ideas  cannot  longer  be  allowed  to  dominate  our  legal  thinking. 
Progress  in  international  organization,  in  the  development  of  international 
justice,  and  in  the  forging  of  new  international  legislation  cannot  be  ignored 
by  the  legal  profession,  whatever  estimate  is  placed  on  the  value  of  recent 
changes.  Some  reasons  may  exist  for  saying  that  law  must  always  be  at 
the  rear  in  the  march  of  events;  but  if  it  is  too  far  behind  the  vanguard,  it 
ceases  to  serve  the  needs  which  have  called  it  into  being. 

Manlet  O.  Hudson 

THE  LBTICIA  DISPUTE  BETWEEN  COLOMBIA  AND  PERU 

On  May  24,  1934,  one  year  after  the  Grcneva  agreement,  representatives 
of  Colombia  and  Peru  signed  at  Rio  de  Janeiro  a  Protocol  of  Peace,  Friend- 
ship and  Cooperation  and  an  Additional  Act,  which  brought  about  a  settle- 
ment of  the  dispute  over  the  so-called  ^'Leticia  trapezium"  fronting  on  the 
Amazon  River.  It  will  be  recalled  that  on  the  night  of  September  1,  1932, 
a  party  of  Peruvian  inhabitants  and  soldiers  from  the  Peruvian  province 
across  the  river  attacked  and  took  the  town  of  Leticia  in  Colombian  terri- 
tory, imprisoned  the  Colombian  authorities  and  police  officers,  and  took 
over  the  administration  of  the  town  and  district.  Subsequently  the  Peru- 
vian Government  defended  and  justified  the  aspirations  which  prompted  this 
action.^  The  only  article  of  the  Protocol  relating  directly  to  this  incident 
is  Article  1,  reading  as  follows: 

Article  1.  Perd  sincerely  deplores,  as  she  has  previously  declared, 
the  events  which  have  taken  place  since  September  1, 1932,  which  have 
disturbed  her  relations  with  Colombia.  The  two  Republics  having 
resolved  to  reestablish  their  relations,  Perd  expresses  the  wish  that  these 
may  be  restored  with  the  same  intimate  friendship  as  in  the  past,  and 
the  profoimd  cordiality  of  two  sister  peoples.  Colombia  shares  these 
sentiments  and  declfm^  that  it  has  an  identical  purpose. 

In  consequence,  Peni  and  Colombia  agree  simultaneously  to  accredit 
their  respective  Legations  in  Bogota  and  in  Lima. 

1  Sec  editorial  this  Joubnal,  Vol.  27  (1933),  p.  317. 
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The  bone  of  contention  in  this  dispute  was  the  Boundary  Treaty  of  March 
24, 1922y  which  transferred  to  Colombia  the  Letida  district,  inliabited  mostly 
by  Peruvians,  and  gave  Colombia  access  to  the  Amazon  Biver.  Moved  by 
the  aspirations  of  the  Peruvian  population,'  Peru  desired  to  obtain  a  modi- 
fication  of  the  treaty.  The  Protocol  under  discussion,  however,  in  Article 
2  provides: 

Article  2.  The  Boundary  Treaty  of  March  24,  1922,  ratified  on 
January  23,  1928,  constitutes  one  of  the  juridical  ties  which  bind  Co- 
lombia and  Perd  and  may  not  be  modified  or  affected  except  by  mutual 
consent  of  the  parties  or  by  a  decision  of  international  justice  within 
the  terms  below  established  in  Article  7. 

By  Article  7  of  the  Protocol,  the  two  countries  obligate  themselves  ''not 
to  make  war  nor  directly  nor  indirectly  to  employ  force  as  a  method  for  the 
settlement  of  their  present  problems  or  of  any  others  which  may  arise  in  the 
future."  In  the  event  that  diplomatic  negotiations  fail,  they  agree  that 
either  party  may  appeal  to  the  procedure  established  by  Article  36  of  the 
Statute  of  the  Permanent  Court  of  International  Justice,  regardless  of  the 
reservations  which  they  made  on  signing  the  Optional  Clause.  Should  the 
parties  not  come  to  an  agreement  as  to  carrying  out  a  decision  of  the  courts 
they  confer  upon  the  court  the  powers  necessary  to  carry  out  the  decision. 

Thus  by  an  expression  of  regret  on  the  part  of  Peru,  a  declaration  that 
the  Treaty  of  1922  remains  in  force,  and  an  agreement  to  arbitrate  without 
reservation  questions  unsettled  by  diplomatic  negotiations  and  to  allow  the 
Permanent  Court  to  carry  out  its  decision,  the  parties  have  happily  settled 
the  Letida  dispute  in  particular.  This,  however,  is  only  a  part  of  the  gen* 
eral  settlement.  The  remaining  23  articles  of  the  Protocol  and  the  Addi* 
tional  Act  provide  in  detail  for  a  regime  of  co5peration  in  the  adjoining 
fluvial  districts  of  the  two  countries  in  respect  of  customs,  navigation,  trade, 
and  welfare  of  the  inhabitants.  Two  mixed  commissions  are  to  be  estab- 
lished to  further  these  purposes. 

This  satisfactory  termination  of  a  controversy  which  at  one  time  broke 
out  in  hostilities  and  threatened  war  between  two  neighboring  republics,  is  a 
result  of  the  first  intervention  of  the  League  of  Nations  in  the  settlement  of 
American  problems.  It  may  be  interesting,  therefore,  to  describe  briefly  the 
procedure  followed  by  the  League  in  accomplishing  this  result. 

It  will  be  recalled '  that  under  Article  15,  paragraph  4,  of  the  Covenant, 
a  Committee  of  Three,  appointed  by  the  Council,  brought  in  a  report  on  the 
dispute,  which  was  debated  and  approved  by  the  Council;  and  subsequentiy 
an  Advisory  Committee  was  appointed  by  the  Council  to  assist  in  handling 
details.  After  full  discussion  and  negotiation  with  the  representatives 
of  the  disputants,  a  plan  was  agreed  upon,  which  was  signed  by  their 

'  The  population  of  Leticia  is  preponderately  Peruvian  (due  to  its  recent  acquisition  from 
Peru),  Brazilians  being  next  in  number,  and  Colombians  standing  third. 
>  See  editorial  this  Journal,  Vol.  27  (1933),  p.  525. 
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trepreeentatives  and  by  the  President  of  the  CIoonGil  on  May  25,  1038. 
_  Pursuant  to  this  plan,  a  commission  was  sent  to  Letida  to  take  over  and 

*  administer  the  district  for  one  year,  at  the  expense  of  Colombia^  pending 

direct  negotiations  between  the  parties.    The  commission,  consisting  of  an 

American,  a  Braslian  and  a  Spanish  member,  organised  June  19, 1038»  and 

took  over  the  Letida  district  four  days  later  from  the  Peruvian  fcnrees,  which 

^  immediately  evacuated.    At  the  same  time  Colombian  fcHroes  evacuated  the 

^  Peruvian  posts  taken  by  them.    The  commission  was  supported  by  a  fwoe 

of  SO  Colombian  soldiers,  later  increased  to  76,  which  were  for  the  time  being 

under  League  control.    The  commission  raised  its  own  flag,  which  it  flew 

in  company  with  the  Colombian  flag.    The  Peruvian  Government  protested 

^  against  the  use  of  the  Colombian  flag,  but  the  commissicm  defended  on  the 

—  ground  that  the  Council  had  found  the  Letida  district  to  be  Colombian 

territory,  and  that  the  parties  had  agreed  that  it  be  administered  on  behalf 
^  of  Colombia.    The  commission  took  over  the  direct  and  independent  ad- 

ministration of  the  district  and  divided  its  work  into  maintenance  of  order 
and  security,  care  of  public  works  and  public  health,  and  examination 
and  payment  of  claims  in  respect  of  property  lost  by  inhabitants  on  account 
of  the  attack  of  September  Ist.  One  commissioner  was  put  in  charge  of  each 
of  these  branches  of  administration. 
'^  Questions  had  been  raised  as  to  when  the  commission's  term  of  oflBce 

expired  and  the  possibility  of  an  extension,  to  whom  the  territoiy  should 
'  be  handed  over  at  that  time,  and  the  augmentation  of  Colombia's  forces  in 

Leticia  after  the  commission's  departure.  As  the  negotiations  at  Bio  de 
Janeiro  were  concluded  before  the  end  of  the  commission's  term,  these  ques- 
tions became  moot.  The  commission  handed  over  the  Leticia  trapeiinm 
to  Colombian  dvil  authorities  on  June  19,  1934.  The  ceremony  consisted 
of  an  exchange  of  speeches  between  General  Moreno  of  Colombia,  Governor 
of  the  Amasonian  territory,  to  whom  Leticia  was  turned  over,  and  Commis- 
sioner Giraldes  of  Spain,  in  the  name  of  the  League.  This  was  followed  by 
the  signing  of  the  formal  Act  of  Conveyance.  Shortly  prior  to  this  ewit, 
the  two  governments  had  retetablished  diplomatic  relations  by  the  appcdnt- 
ment  of  ambassadors,  pursuant  to  the  Protocol  of  May  24th. 

Meanwhile,  the  parties,  after  considering  Geneva  and  Panama,  finally 

agreed  to  carry  on  their  negotiations  at  Rio  de  Janeiro  under  the  auspices 

1  of  the  Brazilian  Government.    The  negotiations  were  finally  opened  there  cm 

October  26,  1933,  and  continued  until  May  24,  1934.    During  this  period 

there  was  a  recess  of  about  two  months,  as  it  was  necessary  for  the  Peravian 

r  Government  to  supply  fresh  powers  to  its  ddegation  since  the  original  powers 

were  considered  inadequate,  and  to  iron  out  certain  differences  of  opinion 
within  the  delegation  itself. 

In  the  beginning  a  great  deal  of  time  was  spent  in  usdess  discusdon  of 
the  agenda  and  the  conditions  precedent  to  negotiation.  There  were  also 
differences  of  opinion  as  to  the  methods  of  procedure.    The  Peruvian  dele- 
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gation  proposed  to  discuss  first  the  interpretation  and  application  of  the  1922 
treaty,  and  then  to  take  up  agreements  to  establish  cooperation  in  the 
Amazonas  region,  and  agreements  to  maintain  perpetual  peace  and  harmony; 
whereas  the  Colombian  delegation  proposed  the  following  order:  the  recogni- 
tion of  the  recommendations  of  the  Council's  report  of  March  18, 1933,  as  the 
basis  of  negotiations,  the  restoration  of  friendly  and  cordial  relations  on  the 
initiative  of  Peru  and  on  the  explicit  recognition  of  the  validity  of  the  1922 
treaty,  the  application  of  Articles  8  and  9  of  the  treaty  to  the  Amazonas 
region,  the  consideration  of  practical  agreements  to  insure  codperation  and 
good  neighborliness  in  that  region,  the  consideration  of  agreements  to  insure 
peace,  including  demilitarization  of  the  frontier  and  a  pact  of  non-aggression. 
Colombia  maintained  that  the  1922  treaty  and  the  Leticia  territory  could 
not  be  regarded  as  in  dispute. 

As  no  agreement  was  reached,  it  was  decided  to  dispense  with  an  agenda 
and  carry  on  informal  conversations  between  the  two  delegations.  The  legal 
objections  presented  by  Peru  to  the  Salomon-Lozano  Treaty  were  not  only 
that  it  was  concluded  by  a  dictatorship  unsupported  by  public  opinion, 
which  had  not  been  consulted  at  home  or  in  the  territory  ceded,  but  that  the 
treaty  was  based  upon  an  exchange  of  the  Leticia  trapezium  for  the  Sucum- 
bios  triangle,  which  latter  was  not  turned  over  to  Peru.^  Colombia  refused 
to  discuss  these  legal  questions  at  the  conference  because  the  Council  had 
laid  down  that  the  treaty  was  in  effect  and  that  the  discussion  of  all  prob- 
lems was  "on  the  basis  of  the  treaties  in  force."  Colombia  was  willing  to 
discuss  the  outstanding  problems  and  examine  the  legitimate  interests  of 
Peru  which  did  not  affect  the  validity  of  the  treaty.  All  of  the  legal  objec- 
tions of  Peru,  she  said,  were  aimed  at  invalidating  the  treaty  and  therefore 
oould  not  be  discussed.  To  discuss  them  would  be  to  recognize  that  an  act 
of  violence  would  be  a  most  effective  means  of  bringing  public  treaties  into 
legal  controversy  when  none  existed. 

The  Peruvians  also  asserted  that  Colombia's  presence  on  the  Amazon 
constitutes  a  danger  to  the  economic  and  commercial  future  of  Loreto  and 
Iquitos  in  particular.  Because  of  the  difference  in  tariffs,  trade  will  favor 
Leticia,  particularly  if  Leticia  is  made  a  free  port.  Leticia  will  then  become 
a  center  of  smuggling.  Besides,  Colombia's  severe  regulations  on  navigation 
in  Amazon  waters  under  her  jurisdiction  hinders  the  development  of  Loreto 
trade  and  makes  a  perpetual  cause  of  friction.  The  Colombians  replied  that 
this  view  was  exaggerated;  that  Leticia,  with  under  200  inhabitants,  could 
not  set  up  a  ruinous  competition  with  Loreto;  that  it  was  not  clear  why 
Cdombia's  presence  at  Leticia  should  make  smuggling  easier,  and  that  all 
navigation  complaints  had  been  promptly  attended  to.  Nevertheless, 
Cdombia  was  prepared  to  eliminate  these  difficulties  by  a  series  of  agree- 
ments on  customs  union,  freedom  of  navigation,  and  the  like. 

« Ecuador  claimed  rights  in  this  triangle,  and  obviously  Colombia  oould  do  no  more  than 
Mde  her  own  rights  to  Peru. 
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Peru  further  claimed  that  there  were  political  objections  to  the  treaty. 
Public  opinion  at  loreto  had  always  regarded  the  treaty  as  dismembering  its 
territory,  which  has  given  rise  to  a  constant  feeling  of  agitation  and  friction 
in  the  Amason  district.  Besides,  it  places  Colombia  in  a  favorable  strategic 
position  to  endanger  the  navigation  of  the  Amazon  by  Peruvian  shipping 
and  to  strangle  the  trade  of  Loreto.  This  situation  creates  a  constant  atmos- 
phere of  suspicion  and  hostility.  In  answer,  Colombia  did  not  regard  these 
as  sufficient  reasons  for  modif3ring  the  treaty.  The  same  things  might  be 
said  of  any  boundary  treaty.  Any  steps  to  separate  this  territoiy  bom 
Colombia  would  create  a  political  problem  of  greater  proportion  in  Colom- 
bia, where  national  feeling  had  already  been  wounded  by  the  violence  ctf 
September  Ist.  Colombia  regarded  the  insecurity  of  Peruvian  navigaticm 
on  the  Amazon  as  non-^existent  and  unfounded.  If  there  is  feeling  of  resent- 
ment on  the  Amazon,  the  same  feeling  would  make  itself  felt  on  the  Puto- 
mayo.  Colombia  believed  that  a  series  of  agreements  of  cooperation  and 
good  understanding  would  remove  this  tension  and  dispose  of  these  political 
objections. 

Colombia  therefore  regarded  the  modification  of  the  frontier  on  these  three 
grounds  as  unacceptable  because  the  objections  raised  could  be  overcome 
by  other  means.  The  proposed  exchange  of  territory  on  the  River  Putomayo 
would  be  open  to  the  same  objections.  Besides,  the  territory  on  the  Puto- 
mayo is  of  practically  no  value,  while  Colombia  attaches  great  importance 
to  its  position  as  a  riparian  state  on  the  Amazon. 

Peru  also  suggested  the  possibility  of  special  arbitration,  should  no  agree 
ment  be  reached  in  this  conference.  Colombia  flatly  rejected  this  proposal 
because  the  rise  of  feeling,  if  the  conference  broke  down,  would  probab^ 
make  an  arbitration  treaty  impossible  of  approval  and  might  lead  to  a  con- 
ffict,  and  because  no  legal  questions  were  involved  since  the  conference 
proceeded  on  the  basis  of  the  existing  treaties  in  force,  including  the  Salomon- 
Lozano  Treaty.  Besides,  arbitration  as  to  the  treaty  because  of  the  events  of 
September  1st  would  give  the  advantage  to  the  aggressor  in  upsetting  trea- 
ties. Finally,  either  country  through  adherence  to  the  Optional  Clause 
may  bring  any  such  legal  claim  before  the  Permanent  Court  without  any 
further  agreements. 

Thus  these  discussions  went  on  at  Bio  at  least  up  to  the  middle  of  Ainil, 
1934.  Meanwhile,  Dr.  Mello  Franco  had  proposed  a  series  of  economic, 
commercial  and  cultural  measures  for  a  closer  neighborly  bond  between  the 
two  countries.  Apparently  a  discussion  of  these  practical  measures  led 
away  from  differences  as  to  objectives  and  principles  and  made  possible  the 
codperative  arrangement  which  was  eventually  signed.  A  tribute  is  due  to 
Dr.  Mello  Franco,  who  patiently  presided  over  the  negotiations  and  brought 
them  to  a  successful  close.  The  Protocol  and  Additional  Act  ended  a  dispute 
which  for  nearly  two  years  had  been  disturbing  the  long-standing  f riendsh^ 
of  Colombia  and  Peru,  ending  it  upon  the  basis  of  the  sanctity  of  treattes,  a 
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rigime  of  frontier  cooperation,  and  the  renouncement  of  war  in  the  settle- 
ment of  present  problems  and  future  differences,  substituting  the  Hague 
Court  for  the  arbitrament  of  the  sword. 

L.  H.  WOOLSBY 
THB  UNITED  STATES-PANAMA  CLAIMS  ARBITRATION 

Mr.  Hunt's  Report  as  Agent  of  the  United  States-Panama  Claims  Com- 
mission under  the  treaty  of  1926,  ^  will  take  its  place  with  the  reports  of  Kane, 
Hale,  Ashton,  Boutwell,  Fuller  and  Nielsen,  American  representatives  on 
earlier  claims  commissions,  as  a  useful  contribution  to  international  law. 
While  the  Panama  Commission  is  not  as  important,  in  the  light  of  the  claims 
examined,  as  are  some  of  the  earlier  commissions,  Mr.  Himt's  report,  pre- 
pared with  the  aid  of  his  competent  Assistant  Agent,  Mr.  E.  Russell  Lutz, 
and  his  Counsel,  Mr.  Benedict  M.  English,  embodies  certain  features  which 
deserve  special  commendation. 

In  an  introduction  to  the  report,  Mr.  Himt  sets  out  for  the  benefit  of  future 
negotiators,  certain  suggestions  for  the  improvement  of  arbitration  deduced 
from  his  experience  with  the  Panama  and  other  commissions,  e.gr.,  a  necessity 
for  great  clarity  in  the  jurisdictional  clauses,  notably  as  to  the  time  period 
for  the  origin  of  claims  and  for  their  submission  to  the  commission;  for  the 
preparation  of  tentative  rules  of  procedure  before  the  commission  formally 
meets;  for  limiting,  by  time  and  conditions,  the  submission  of  new  evidence; 
for  limiting  the  time  within  which  pleadings  must  be  filed  in  order  to  give 
the  other  side  a  fair  opportunity  for  counterpleading,  and  to  give  the  com- 
mission the  longest  opportunity  possible  under  the  treaty  period  to  deliber- 
ate upon  and  decide  the  claims  submitted;  suggestions  as  to  the  time  to  be 
allowed  after  final  hearing  for  the  commission's  decision  and  a  preference 
for  a  flexible  period  based  upon  the  niunber  of  claims  to  be  decided  rather 
than  a  rigid  time  limit,  a  restriction  which  compelled  the  Panama  Commis- 
sion to  decide  all  its  claims  within  a  period  of  four  months;  clearer  provisions 
for  the  filling  of  vacancies  on  the  commission;  better  provisions  for  dis- 
tinguishing the  pleading  and  proving  of  facts  from  the  briefing  of  cases  on 
the  facts  and  the  law;  better  methods  of  overcoming  the  difficulties  arising 
out  of  the  use  of  two  languages;  and  other  suggestions  for  the  improvement 
of  arbitration  by  special  commission. 

Each  of  the  26  cases  submitted  by  Panama  and  the  United  States  is  then 
reported  by  Mr.  Hunt  with  considerable  completeness.  In  addition  to  the 
fun  decision  of  the  commission,  he  includes  a  headnote  syllabus  of  the  opinion 
and  a  statement  of  the  facts  in  the  case,  supplemented  by  an  extended 
abstract,  with  quotations,  from  the  briefs  of  both  parties  and  ending  with 

>  DeiMtftment  of  State,  Arbitration  Series,  No.  6,  American  and  Panamanian  Claims 
Arbitration,  under  the  Conventions  of  July  28, 1926,  and  Dec.  17, 1932,  Report  of  Bert  L. 
Hunt,  Agent  for  the  United  States.  (Washington,  Government  Printing  Office,  1034, 
pp.872.) 
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Mr.  Hunt's  commentB  upon  the  decision  in  the  light  of  the  pleadings.  As 
Mr.  Hunt  is  reporting  to  the  United  States  Government  on  the  result  of  the 
arbitration,  he  is  privileged  to  eiqpress  dissatisfaction  with  the  commission's 
opinions. 

Mr.  Himt's  method  of  presenting  his  report  has  the  advantage  of  enabling 
the  reader  better  to  understand  the  decision  and  to  supply  its  deficiencies, 
forthe  very  necessity  of  deciding  so  many  cases  in  so  short  a  period  has  made 
most  of  the  decisions  exceedingly  brief  and  for  that  reason  often  unsatis- 
factory; so  that  without  a  presentation  of  the  arguments  of  both  agents  it 
might  be  difficult  to  estimate  the  validity,  value,  or  scientific  effect  of  the 
decisions.  It  seems  unfortunate  that  the  commission  was  so  hurried  in  its 
deliberations,  for  it  is  possible  that  with  adequate  time  it  might  have 
made  more  helpful  contributions  to  international  law.  It  is  probably  true 
that  our  best  opportunity  for  source  material  comes  from  the  impartial 
decisions  of  tribunals,  a  method  which  formed  the  matrix  of  the  common  law. 

A  third  feature  of  Mr.  Hunt's  report  which  will  be  of  special  interest  is  an 
extended  index  of  all  the  cases  and  most  of  the  authorities  dted  by  either 
agent,  arranged  under  the  legal  rubric,  rule  or  principle  to  which  th^  were 
cited.    This  should  be  very  helpful  to  students  of  international  law. 

The  awards  to  the  United  States  were  nineteen  in  number  amounting  to 
about  $115,000,  the  awards  to  Panama  four  in  niunber  amounting  to  $3,160. 
Several  claims  were  dismissed.  The  American  claims  appear  to  have  been 
presented  with  uniform  thoroughness.  The  cost  to  the  United  States,  in 
addition  to  salaries  of  the  participating  departmental  officials,  was  about 
$54,000,  a  sum  which  cannot  be  justly  measured  against  the  awards  nuMle, 
for  important  cases  were  disallowed  on  both  sides  and  numerous  cases  were 
disposed  of  by  the  American  Agent  before  presentation  on  the  j|roond  that 
submission  was  unwarranted  because  of  insufficiency  of  facts  orJl^^dftPjeies 
in  law.  It  is  commendable  that  the  American  Agent  was  wiOit.  ^««^  < 
sume  this  responsibility,  for  it  seems  questionable  whether  a  cofaiiiiSMnin 
having  only  a  short  life  should  be  burdened  with  the  labor  of  examining 
unsubstantial  cases  which  the  claimant  government  is  actually  unwilling 
unreservedly  to  support,  and  of  assuming  the  exclusive  responsibility  of  dis- 
missing these  cases.  Nor  is  such  proceeding  fair  to  the  defendant  govern- 
ment. The  opportunity  of  disposing  in  one  judicial  proceeding  of  numerous 
claims  which  for  years  defied  diplomatic  settlement  and  of  cleaning  the  slate 
of  longHstanding  differences  is  an  advantage  not  calculable  in  peouniaij 
terms  and  altogether  disproportionate  to  the  amounts  involved  in  a  par- 
ticular arbitration.  The  efficiency  of  the  American  Agency  was  facilitated 
by  the  fact  that  its  staff  was  drawn  in  part  from  the  personnel  of  the  Depart- 
ment of  State,  under  the  practice  adopted  by  the  present  Legal  Adviser  of 
having  the  Department  prosecute  or  defend  American  arbitration  cases 
wherever  possible.  The  practice  has  the  advantage  of  enlisting  the  experi- 
ence of  claims  attomejns  in  the  conduct  of  an  arbitration,  of  bringing  about 
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closer  codrdination  between  the  government's  policies  or  legal  positions  and 
its  occasional  excureions  into  litigious  advocacy,  and  also  of  minimizing 
costs.  Its  disadvantage  possibly  lies  in  the  /act  that  agents  may  become  too 
closely  identified  with  their  views  as  advocates,  and  may  take  these  positions 
back  into  the  Department  to  shape  their  quasi-judicial  views  as  legal  ad- 
visers. But  the  necessity  of  close  cooperation  between  the  Department  of 
State  and  its  agents  before  claima  commissions  cannot  be  over-emphasised, 
for  the  agent  speaks  for  the  United  States,  and  his  unfortunate  or  mistaken 
positions,  practices  or  policies  may  redound  to  the  disadvantage  of  the 
United  States  as  a  government.  It  is  still  a  regrettable  fact  that  arbitrators 
are  often  chosen  for  political  reasons  without  regard  to  their  special  technical 
qualifications  in  international  law;  yet  their  decisions  are  supposed  to  be 
accepted  by  the  profession  as  source  material. 

While  the  present  commission  is  not  so  vulnerable  in  this  respect  as  some, 
their  opportunities  as  contributors  to  international  law  were  handicapped 
by  the  fact  that  the  treaty  under  which  they  sat  dispensed  with  the  local 
remedy  rule,  predicated  state  Uability  upon  "losses  or  damages  originating 
from  acts  of  officials  or  others  acting  for  either  government,  and  resulting 
in  injustice,"  and  authorized  them  to  decide  according  to  the  "principles  of 
international  law,  justice  and  equity."  The  leeway  thus  afforded  seems 
to  have  influenced  several  decisions  which,  while  possibly  sustainable  as 
fireside  equity,  including  a  stretch  of  the  treaty  word  "officials,"  can  hardly 
be  deemed  warranted  by  international  law.  For  example,  several  awards  in 
which  the  injury  was  inflicted  on  an  individual  by  the  alleged  negligence  of 
some  in/erior  employee,*  and  awards  for  acta  of  pillage  by  sailors  on  shore 
leave '  seem  hardly  supportable  in  international  law.  The  failure  of  the 
police  to  prp'sot  an  alien,  after  adequate  opportunity,  from  the  consequences 
ofjufji,  v'  ■ince,*  especially  participation  by  the  police  in  assaults  upon 
''■-I'.Ui-  J-  traditional  grounds  for  redress.  It  is  reasonable  to  conclude 
that  Toen  the  protective  machinery  of  the  state  not  only  fails  to  function 
throu^  Diligence  but  actually  coSperates  in  assaults  upon  foreigners, 
"tbe  minor  official"  rule  is  superseded  by  the  "state  participation  in  the 

*  Htiuo  (p.  670,  permittiiig  a  small  boy  to  dean  machiaery);  it  is  doubtful  whether  Mr. 
Hnnt'i  diBtinction  between  the  privil^e  of  eubmitting  and  favorably  deciding  euch  dums  is 
aUogettier  well  founded.    Afiorbes  (p.  751 ;  a  similar  case). 

The  Colunje  decisioii  (p.  733)  is  more  sustainable,  because  the  enticement  of  the  claimant 
into  Anericau  jurisdiction  from  Panama  hj  a  Canal  Zone  policeman,  was  followed  by  the 
■SBOniption  of  jurisdiction  by  an  American  court,  on  a  charge  which  was  later  nolled  by  the 
District  Attorney. 

■  Buii  (p.  63fi) ;  Diai  (p.  639) ;  although  in  these  oases  the  commission  predioated  liability 
on  "iDtdnationol  law". 

*  Bants  {p.  I17];Denham  (p.  201);  Richeeon  (p.  247),  really  Langdon;  Baldwin  (p.  311). 
In  tbe  Voyes  case  (p.  156),  the  claim  was  disallowed  on  the  ground  that  it  is  inauffident  to 
timert  tkat  more  police  protection  might  have  averted  the  injury  at  the  hands  of  private 
iiklividuals,  a  mob.    Under  the  facts,  this  may  be  si 

*  Langdon  (p.  247),  Adams  (p.  276). 
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wrong"  rule,  although  it  should  certainly  be  possible  for  the  state  to  reduce 
the  damages,  if  not  to  release  itself  from  liability,  by  expressing  its  positive 
disapproval  through  adequate  punishment  of  the  minor  oflicers.  Such 
punishment,  though  deemed  insufficient,  did  reduce  the  damage  in  the 
Adams  case.*  The  difficulties  of  distinguishing  a  personal  from  an  official 
act  are  not  inconsiderable. 

The  failure  to  punish  a  criminal  adequately  was  made  a  basis  oi  liability 
in  the  Denham  case,^  where  the  murderer's  sentence  of  eighteen  years  wae 
first  oonmiuted  by  one-third  and  then  reduced  further  by  a  general  amnesty, 
so  that  only  three  years  were  actually  served;  the  award  was  limited  to 
$5,000,  a  sum  which  Mr.  Hunt  deemed  insufficient.  Too  close  adherence 
to  the  "condonation"  theory  often  overlooks  the  special  facts  of  a  case. 
International  law,  like  private  law,  seems  entitled  to  its  own  metaphysics; 
in  some  cases  the  failure  to  prosecute  or  punish  may  be  deemed  an  approval 
or  ratification  of  the  wrong.  But  why  cannot  allowance  be  made  for  differ- 
ences in  fact?  We  recognise  degrees  of  negligence,  and  juries  constantly 
grade  the  amount  of  their  verdicts  on  that  principle.  Why  cannot  there  be 
degrees  of  negligence  in  governmental  punishment,  especially  when,  as 
must  be  admitted,  the  awmrd  is  exclusively  punitive.  To  speak  oi  compen- 
sation to  the  next  of  kin  for  failure  to  punish  a  private  criminal  is  something 
of  a  strain  on  the  imagination;  rigorous  insistence  on  the  view  that  ojqi 
degree  of  negUgence  for  failure  to  punish  to  the  full  is  equivalent  to  con- 
doning the  original  crime  will  strengthen  the  demand  of  certain  countries  to 
abolish  the  rule  altogether. 

In  one  case'  an  award  was  made  for  a  wrongful  arrest  and  eonvietioa 
deemed  without  sufficient  cause,  based  on  the  fact  that  local  hostile  smti- 
ment  dictated  the  conviction.  But  to  draw  from  this  the  conclusion  of  Mr. 
Hunt  that  it  would  be  an  advantage  to  subject  to  international  reykw  the 
decisions  of  municipal  courts  is  open  to  question.  The  difference  betwtui  % 
grossly  unfair  and  biassed  judicial  proceeding  resulting  in  a  "palpable  in- 
justice", and  an  error  of  the  court  resulting  in  injustice,  is  not  always  eaey 
to  draw.  The  only  basis  for  sustaining  the  Solomon  award  is  to  assume  that 
a  considerable  degree  of  bad  faith  or  outrage  entered  into  the  judgment  of 
conviction.  Whether  that  was  true  in  fact  is  hard  to  say.  But  short  of 
that,  the  decisions  of  municipal  courts  passing  on  the  facts  and  on  municipal 
law  cannot  in  principle  be  challenged  internationally.  Any  other  rule 
would  impair  international  relations.  Manifest  and  intentional  failure  to 
accord  an  alien  his  rights  under  local  law  is  an  established  basis  of  inter- 
national responsibility;  *  but  a  review  of  local  judicial  proceedings  to 
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*  Diamiflsal  from  the  servioe  and  short  puniahment  deemed  insuffioieQt  to  release  state 
from  all  liability. 

^  P.  201 ;  see  also  Baldwin  (p.  311),  failure  to  prosecute.  *  Solomon  (p.  467). 

•  Perry  (p.  33).    In  the  Denham  ease  (p.  491),  no  violation  of  local  law  or  bad  faith 
found. 
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cover  an  ''improper"  application  of  the  local  law  is  always  a  delicate  pro- 
ceeding. 

Another  interesting  decision  of  the  commission  related  to  a  deprivation  of 
private  property  ^®  by  governmental  negligence  in  permitting  outsiders  sue- 
cessfully  to  file  claims  to  the  ownership  or  use  of  property  already  lawfully 
registered  in  the  claimant's  name;  yet  it  is  not  altogether  conmion  to  chal- 
lenge internationally  the  adequacy  of  a  statutory  procedure  for  contesting  im- 
proper claims,  in  order  to  afford  an  alien  the  protection  to  which  he  is  deemed 
entitled.  But  in  the  De  Sabla  case  this  was  done.  Somewhat  similar  claims 
to  property  were  disallowed  in  the  Browne  ^^  and  Chase  ^  cases.  The  largest 
American  claim,  of  the  Mariposa  Development  Companyi"  based  on  the 
alleged  cancellation  of  land  titleSi  was  disallowed  for  lack  of  jurisdiction  on 
the  ground  that  the  injuiyi  if  any,  occurred  after  the  ratification  of  the  claims 
treaty.    Other  minor  cases  have  no  special  interest  for  international  law. 

The  most  important  case  before  the  commission  from  the  point  of  view  of 
international  law  and  the  most  questionable  of  all  its  decisions  was  that  of  the 
Panamanian  CompaMa  de  Navegacidn  Nacianal  against  the  United  States.^^ 
The  case  arose  out  of  a  collision  on  the  high  seas  between  the  claimant's 
vesseli  David,  and  a  vessel  belonging  to  the  General  Petroleimi  Company. 
Cross  libels  had  been  filed  in  different  courts,  the  Compafiia  winning  its 
ease  in  the  Panama  courts  by  default  and  the  Petroleimi  Company's  suit  in 
the  Canal  Zone  District  Court  remaining  still  undecided.  While  it  was 
pending  and  over  two  years  after  the  collision,  a  United  States  sheriff  arrested 
the  David  while  passing  through  Canal  Zone  territorial  waters  in  innocent 
passage,  and  a  bond  had  to  be  filed  as  a  condition  of  release;  after  some 
further  judicial  proceedings,  the  General  Petroleimi  Co.  settled  the  case  by 
paying  some  $16,000,  thus  disposing  of  both  suits.  The  CompaMa  con- 
tended that  the  wrongful  seizure  of  the  David  compelled  it  to  settle  the  case 
for  less  than  the  amount  of  the  judgment  obtained  by  it  in  the  Panamanian 
eourts,  and  that  the  United  States  was  hence  liable  for  that  loss  and  inci- 
dental consequences. 

The  commission  in  denying  the  claim  held  that: 

The  general  rule  of  the  extension  of  sovereignty  over  the  3-mile  zone 
is  clearly  established.  Exceptions  to  the  completeness  of  this  sover- 
eignty should  be  supported  by  clear  authority.  Tliere  is  a  clear  pre- 
ponderance of  authority  to  the  effect  that  this  sovereignty  is  qualified 
by  what  is  known  as  the  right  of  innocent  passage,  and  that  this  quali- 
fication forbids  the  sovereign  actually  to  prohibit  the  innocent  passage 
of  alien  merchant  vessels  through  its  territorial  waters. 

There  is  no  clear  preponderance  of  authority  to  the  effect  that  such 
vessels  when  passing  through  territorial  waters  are  exempt  from  civil 
arrest.    In  the  absence  of  such  authority,  the  commission  cannot  say  that 

»  De  Sabla  (p.  379).  ^  P.  523. 

''P.  841.    (Estopped  because  of  settlement  effected  through  mediation  of  American 
Minister  in  Panama).  "P.  533.  >«P.765. 
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a  country  may  not,  under  the  rules  of  international  law,  assert  the  right 
to  arrest  on  civil  process  merchant  vessels  passing  through  its  territorial 
waters. 

While  it  is  very  doubtful  whether  the  claimant  could  properly  assert  that 
the  settlement  it  effected  was  proximately  caused  by  the  all^^  illegal 
arresti  the  commission's  view  of  international  law  on  the  subject  seems  even 
more  questionable.  The  fact  that  no  country's  officials  had  apparently  ever 
done  what  the  United  States  sheriff  purported  to  do  in  this  case — arrest  a 
ship  in  innocent  passage  through  territorial  waters  on  a  civil  suit  arising  out 
of  an  earlier  and  extraterritorial  cause  of  action — ia  alone  a  strong  ground  to 
challenge  the  commission's  view.  The  statement  that  the  sovereignty  of 
the  riparian  state  extends  to  the  three-mile  limiti  or  even  the  suggestion  that 
general  jurisdiction  so  extends,  would  not  solve  the  issue.  The  question 
here  is  whether  the  arrest  of  a  passing  shipi  not  for  an  offense  it  has  then 
committed,  but  as  a  means  of  obtaining  forcible  jurisdiction  in  a  pending 
litigation  between  the  owner  and  a  private  plaintiff,  is  a  proper  or  an  im- 
proper impairment  of  the  right  of  innocent  passage.  Innocent  passage 
historically  is  not  an  "exception"  to  sovereignty  nor  is  the  burden  on  the 
passing  ship  to  prove  such  an  "exception."  The  privilege  of  innocent  pas- 
sage, it  is  believed,  has  as  solid  a  legal  standing  as  territorial  "sovereignty." 
The  legal  relations  involved  cannot  be  resolved  by  abstract  formulae,  but  by 
a  historical  interpretation  of  the  privileges  attached  to  innocent  passage  and 
of  the  need  of  the  riparian  state  to  assert  control.  Both  approaches  warrant 
the  conclusion  that  the  interruption  of  a  voyage  by  arrest  for  such  a  purpose 
as  was  involved  in  the  Compaflia  case  is  an  unjustified  assertion  of  power. 
The  Hague  Codification  Conference,  both  in  Basis  of  Discussion  No.  24  and 
in  Article  9  of  its  draft  on  territorial  waters  annexed  to  the  Final  Act,  as  well 
as  the  Harvard  Research  in  its  Article  16,^  all  concurred  in  the  view  that 
the  passing  ship  is  free  from  arrest  in  such  cases.  P^fessor  Gidel  seems  to 
share  the  view  of  the  conference,^*  although  it  is  true  that  the  replies  of  the 
governments  are  not  satisfactory,  because  so  many  of  them  are  vague  and 
ambiguous.  Professor  Frangois,  reporter  of  the  Hague  codification  com- 
mission on  territorial  waters,  in  his  recent  work^^  approves  the  conclusion 
of  the  Codification  Conference  by  expressing  the  opinion: 

The  coastal  State  may  not  arrest  a  vessel  passing  through  the  terri- 
torial sea  for  the  purpose  of  exercising  civil  jurisdiction.  No  measures 
for  the  purpose  of  any  civil  proceedings  may  be  taken  against  the  vessel, 
save  only  in  respect  of  obligations  incurred  for  the  purpose  of  the  voyage 
or  in  respect  of  a  liability  arisen  during  the  voyage  in  the  territorial  sea 
or  in  the  inland  waters,  for  instance  as  the  result  of  a  collision. 

u  These  articles  are  quoted  oonveniently  in  Mr.  Jessup's  oomment  in  this  Joubnau 
VoL  27  (1933),  pp.  748-749. 
u  Article  in  Revue  Critique  de  Droit  Intemaiianal,  XXIX,  p.  16,  at  39-46. 
17  Handboek  van  het  Volkerurecht,  EereU  Deel,  1931,  p.  303. 
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That  seems  much  the  sounder  view;  in  the  interests  of  the  freedom  of  the 
seas,  and  in  the  interests  of  states  whose  citizens  are  engaged  in  shipping  and 
navigationi  of  which  the  United  States  is  one,  it  may  be  hoped  that  the 
decision  of  the  commission  will  not  be  regarded  as  a  precedent  worthy  of 
emulation  or  application  in  the  future. 

Edwin  M.  Bobchard 

thb  gbitkrauzation  of  thb  monrob  doctunx 

In  its  note  of  September  10, 1931,  to  the  Secretary-General  of  the  League 
of  Nations  accepting  League  membership,  the  Mexican  Government  stated 
'^hat  she  has  never  recognized  the  regional  understanding  mentioned  in 
Article  21  of  the  Covenant  of  the  League."  This  dissent  from  the  Monroe 
Doctrine  was  not  considered  a  reservation,*  but  as  an  expression  of  the  Mexi- 
can point  of  view  it  found  vigorous  reiteration  in  President  Carranza's 
message  to  the  Mexican  Congress  on  the  subject  of  League  membership 
wherein  he  stated:  "Mexico  had  not  recognized  this  doctrine,  since  it  estab- 
lished without  the  choice  of  all  the  peoples  of  America  a  criterium  and  a 
situation  in  which  they  have  not  been  consulted."  ^  In  even  stronger  terms 
the  Mexican  attitude  was  expressed  in  a  note  addressed  by  the  Mexican 
Minister  for  Foreign  Affairs  to  several  governments  while  Article  21  of  the 
Covenant  was  under  discussion  at  the  Paris  Peace  Conference.  The  position 
of  the  Mexican  Government  at  that  time  was  that  it  had  ''not  recognized  and 
will  not  recognize  the  Monroe  Doctrine  or  any  other  doctrine  that  attacks 
the  sovereignty  and  independence  of  Mexico." '  These  frank  expressions 
of  official  Mexican  opinion  lend  added  interest  to  the  memorandum  on  the 
Monroe  Doctrine  presented  by  Dr.  J.  M.  Puig  Casauranc,  Mexican  Minister 
for  Foreign  Affairs,  to  United  States  Ambassador  Daniels  in  October,  1033. 
This  memorandimi  was  first  made  public  in  one  of  an  interesting  series  of 
volumes  published  by  the  Mexican  Ministry  for  Foreign  Affairs  this  year.^ 

This  memorandum  was  prepared  after  consultation  with  the  Ministers  of 
Ecuador  and  Peru,  accredited  to  the  Mexican  Government.  From  the  text 
of  the  memorandum,  it  appears  that  its  preparation  was  inspired  by  the 
belief  that  the  new  policies  of  the  present  Roosevelt  administration  encour- 
aged the  belief  that  the  time  was  ripe  to  bring  about  a  new  basis  of  solidarity 
among  the  American  republics  and  to  remove  from  their  relations  with  one 
another  what  has  been  a  constant  source  of  misunderstanding  and  suspicion. 

The  memorandum  reviews  briefly  the  circumstances  under  which  President 

>8ee  Hudson,  "Mexico's  AdmiMion  to  Membership  in  the  League  of  Nations/'  this 
JouBifAL,  Vol.  26  (1932),  pp.  114, 116. 

*  Philip  Marshall  Brown,  "Mexico  and  the  Monroe  Doctrine,"  Und,,  p.  117.  '  Ihid. 

*  SipHma  Conferencia  IrUemacional  Amerioana,  Memoria  General  y  Actuaei&n  de  la  DeU- 
gad&n  de  Mixieo,  presentada  par  el  Dr.  J.  M.  Puig  Caaaurane,  Jefe  de  eUa  y  Seeretario  de 
Rdadcnee  Exterioree.  {Mixieo:  ImprerUa  de  la  Secretaria  de  Rdaeionee  Exterioree,  1934), 
p.  261  ff. 
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Monroe's  message  was  pronounced.  It  concludes  that  at  the  time  of  its 
original  pronunciation  the  doctrine  was  "clear  and  perfectly  delimited''  but 
that  more  recently  its  meaning  and  purposes  have  become  misunderstood 
and  of  uncertain  extent  and  application.  The  memorandum  expresses  the 
belief  that: 

If,  then,  it  is  possible  to  doubt  the  advisabiUty  and  propriety  of  bring- 
ing the  Monroe  Doctrine  "up  to  date,"  making  it  accord  with  the  broad 
spirit  of  Americanism  that  originally  inspired  it,  and  elevating  this  doc- 
trine to  the  position  of  an  American  principle  of  intematioiud  law,  at 
least  no  one  will  venture  to  dispute  the  urgent  necessity  for  disauthorix- 
ing  once  and  for  all  the  erroneous  interpretations  which  have  deprived 
the  doctrine  of  its  true  character  and  have  made  of  it  an  exceedingly 
efficacious  factor  in  the  creation  of  mistrust  and  misgivingSi  to  such  an 
extent  that — paradoxical  as  this  may  seem — ^it  is  today  the  most  serious 
of  obstacles  to  the  spiritual  unity  of  the  Continent.  .  .  .  ^ 

Confirming  its  belief  in  the  present  uncertainty  and  unsatisfactory  efifects 
of  recent  interpretations  of  the  doctrine,  the  Mexican  Government  cites  a 
passage  from  Clarence  H.  Haring's  South  America  Looks  at  the  United  SUUee} 
The  memorandum  then  contains  a  reference  to  the  Argentine  Republic's 
"reservation"  with  reference  to  its  membership  in  the  League  and  to  the 
statement  of  Mexico  in  like  connection. 

The  memorandum  poses  the  questions  whether  the  Monroe  Doctrine 
should  be  frankly  abolished,  whether  such  a  step  would  be  acceptable  to  the 
Government  and  public  opinion  of  the  United  States,  and  whether  such  an 
extreme  solution  is  necessary.  These  three  questions  are  answered  in  the 
negative.  The  Mexican  Government  then  suggests  a  middle  course,  which 
it  describes  as  follows: 

That  means  may  perhaps  be  the  investment  of  the  Monroe  Doctrine 
with  a  character  that  is  American  in  the  full  sense  of  the  term,  through  a 
pact  consecrating  it  as  a  principle  adopted  by  each  and  every  American 
nation,  and  creating  the  consequent  obligation  to  unite  in  its  defense 
while  sharing  the  same  rights  and  obligations.  .  .  . 

The  Monroe  Doctrine,  elevated  to  the  rank  of  an  American  pact  of 
solidary  defense,  would  enter  upon  the  second  stage  of  its  natural  de- 
velopment: it  would  be  perfected  and  would  acquire  the  maximum 
prestige  and  the  integr^  force  proper  to  it  in  view  of  its  continental  sig- 
nificance. It  would  be  brought  up  to  date.  Otherwise,  it  will  fail  to 
move  with  the  times,  turning  its  back  upon  the  progress  of  the  Spanish- 
American  nations  and  open  to  criticism — in  our  opinion — as  an  anach- 
ronism because  of  its  stagnation.  Even  if  it  is  given  its  legitimate 
interpretation,  even  if  it  is  disinterestedly  and  ma^aanimously  applied, 
it  will  continue  to  be  a  lowering  force  for  these  nations,  inasmuch  as  it 
offers  them — graciously — ^a  species  of  paternal  protection  no  lonnr 
suitable  for  them  to  receive,  since  they  emerged  some  time  ago  from  we 
position  as  minors  which  was  theirs  at  the  beginning  of  their  independ- 
ent existence.  .  .  .  ^ 

•  Memoria,  op.  eit.,  p.  263.  •  Pp.  102-104.  '  Mmnoria,  op,  ed.,  p.  267. 
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The  Mexican  Government  was  encouraged  to  hope  that  some  such  poUcy 
would  be  acceptable  to  the  United  States  m  view  of  the  various  declarationa 
of  President  Roosevelt  announcing  the  policy  of  the  "good  neighbor."  The 
Mezioan  Gpvemment  then  ventures  to  suggest  the  formula  to  serve  as  a 
basis  for  discussion,  stressing  the  fact  that  the  initiative  in  anysuch develop- 
ment should  come  from  the  United  States.     The  formula  is  as  follows: 

The  nations  of  the  Americas,  united  in  defending  the  sovereignty  and 
intc^ty  of  each  one  of  them  respectively,  adopt  as  their  own  the  prin- 
ciple of  continental  independence  proclaimed  by  James  Monroe, 
President  of  the  United  States,  in  his  message  to  Congress  of  December 
2,  1823,  and  raise  it  to  the  rank  of  an  American  Doctrine,  including 
therein  the  rights  and  obligations  with  which  the  maintenance  of  that 
doctrine  invests  each  of  the  said  nations. 

At  the  same  time,  they  proclaim  the  inviolability  of  the  principle  of 
national  autonomy,  subordinating  this  principle  only  to  the  obligatory 
arbitration  established  by  themselves  for  the  settlement  of  their  dis- 
putes; and  they  absolutely  prohibit  aay  interference  among  them  other 
than  that  arising  from  pacts  freely  entered  into  by  the  nations  or  from 
judgments  of  arbitral  tribunals,  or  else  resulting  from  offers  of  media- 
tion, of  good  offices  or  of  some  other  procedure  recognized  by  interna- 
tional law,  offers  which  may,  as  in  all  analogous  cases,  be  freely  accepted 
or  rejected  by  the  countries  to  which  they  are  extended. ' 
It  was  suggested  that  some  such  proposal  might  well  be  brought  before 
the  then  pending  Seventh  International  Conference  of  American  States, 
irtikh  was  about  to  assemble  in  Montevideo. 

Tlie  reaction  of  the  Government  of  the  United  States  to  this  proposal  may 
be  judged  from  the  fact  that  no  proposition  looking  toward  the  generaliza- 
tion ctf  the  Monroe  Doctrine  was  advanced  at  the  Montevideo  Conference. 
It  will  be  recalled  that  at  that  conference  a  Convention  on  Rights  and  Duties 
of  States,  which  dealt  with  intervention  and  some  cognate  matters,  was  not 
accepted  by  the  United  States  but  in  regard  to  it  a  reservation  was  made  by 
Secretary  Hull  in  which  he  referred  to  recent  declarations  of  President 
Roosevelt  and  expressed  confidence  that  these  declarations  would  suffice  to 
convince  our  sister  republics  to  the  south  that  the  United  States  had  defi- 
nitely foresworn  intervention  in  the  affairs  of  the  other  American  republics.' 
This  attitude  of  the  Government  of  the  United  States  should  cause  no 
surprise.  In  spite  of  the  extraordinary  ignorance  and  disagreement  in  the 
United  States  regarding  the  actual  meaning  and  purport  of  the  Monroe 
Doctrme,  that  doctrine  remams  a  sacred  symbol  to  the  American  people  and 
anything  which  looks  like  an  attempt  to  tamper  with  it  is  greeted  with  im- 
mediate and  vigorous  suspicion.  This  attitude  has  been  frequently  evi- 
denced, OB  in  the  well-known  reservation  of  the  United  States  to  the  1899  and 
1907  Hague  Conventions  for  the  Pacific  Settlement  of  International  Dis- 

*itemoria,  op.  at.,  p.  269. 

'  See  Junes  Brown  Soott,  "The  Seventh  IntemAtian&l  Conferenee  of  Amerioui  States," 
thk  JoTisMAi,  Vol.  28  (1934),  pp.  219,  223  B.;  alao  Supidement,  Aid.,  p.  75,  and  the  Final 
Act  of  the  Conference,  p.  187. 
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i  puteB  and  similar  reservatioiia  to  arbitration  treaties.  It  appeared  very 

I  clearly  in  the  discussions  centering  around  the  Covenant  of  the  League  ct 

Nations  where  the  popular  clamor  in  regard  to  the  Monroe  Doctrine  con- 
vinced President  Wilson  that  something  must  be  said  about  it  in  the  CSove- 
'  nant  oi  the  League;  Article  21  was  the  result. 

I  It  may  be  that  the  curious  phraseology  of  Article  21,  which  seems  to 

;  describe  the  Monroe  Doctrine  as  a  '^regional  understanding/'  may  have  en- 

couraged the  beUef  in  some  quarters  that  the  United  States  was  tending 
away  from  its  traditional  attitude  that  the  Monroe  Doctrine  was  first  and 
i  last  a  unilateral  declaration  of  policy  by  the  United  States,  although  that 

f  traditional  point  of  view  has  f requentiy  been  reiterated  by  statesmen  of  this 

country  since  the  Covenant  of  the  League  was  drafted.    The  Mexican 
Government's  proposal  for  the  general  "Americaniiation "  of  the  Monroe 
i  Doctrine  is  not  the  first  step  in  this  direction. 

At  the  Fourth  Pan  American  Conference,  in  1910,  the  Bnudlian  Govern- 
*  ment,  through  a  desire  to  honor  the  memory  of  Senhor  Nabuco,  who  as 

Brasilian  Ambassador  to  the  United  States  had  played  a  large  part  in  the 

development  of  the  Latin  American  policy  inaugurated  by  Secretary  Root, 

^  wished  to  have  the  conference  adopt  a  resolution  recognising  the  Mcmroe 

Doctrine  as  "a  permanent  factor  making  for  international  peace  upon  the 
American  continent."  This  project  was  discussed  with  the  Chilean  and 
Argentine  representatives  and  various  changes  in  phraseology  were  sug- 
gested. Members  of  the  other  delegations  were  sounded  out  and  some  dis- 
satisfaction was  revealed.  Sefior  Alejandor  Alvares,  who  participated  in  the 
discussions  as  a  member  of  the  Chilean  delegation,  states  that  ''The  detega- 
tion  of  the  United  States,  consulted  in  regard  to  it,  made  it  clear  that  it 
would  be  very  acceptable  for  Latin  America  to  make  the  Monroe  Doctrine 
hers;  but  that  if  in  doing  this  she  was  going  to  create  dissensions  in  the  midst 
of  the  assembly,  it  was  preferable  to  make  no  presentation  at  all."  ^* 

In  view  of  the  improbability  of  securing  unanimous  assent  to  its  resdo- 
tion,  the  Brazilian  delegation  did  not  push  its  project.  Not  having  available 
the  exact  language  of  the  United  States  delegation,  it  is  impossible  to  tell 
just  what  was  meant  by  a  willingness  to  have  Lettin  America  ''make  the 
Monroe  Doctrine  hers."  When  the  subject  was  again  brought  forward  on 
the  initiative  of  the  Uruguayan  Government  at  the  Fifth  Pan  American 
Conference,  in  Chile  in  1923,  "the  firm  opposition  of  the  United  States 
actually  stifled  this  project,  to  the  great  disappointment  and  discomfiture 
of  many  of  the  other  American  nations."  " 

The  chief  difficulty  with  these  proposals  for  generalising  the  Monroe  Doe- 
trine,  as  the  Mexican  Government  clearly  understood,  lies  in  the  field  of 
the  doctrine's  corollaries  and  varjong  interpretations  rather  than  in  the 

1*  Alvares,  The  Monroe  Dootrine,  p.  103,  at  p.  195. 

u  Brown,  loc.  cU,,  p.  118.  Oompare  Report  of  the  Delegates  of  the  Unitad  States  of 
Amerioa  to  the  Fifth  Intemattonal  Oonferenoe  of  American  States  (1024),  p.  6. 
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original  scope  of  the  policy.  There  would  be  little  basis  for  objection  to  a 
joint  declaration  by  the  United  States  and  the  other  American  republics 
regarding  the  preservation  of  the  American  continents  from  European  aggres- 
sion. There  would  probably  be  no  objection  in  the  United  States  to  a  joint 
declaration  of  policy  against  interference  in  European  political  aCTairs. 
Such  a  declaration  could  be  phrased  in  such  a  way  as  to  keep  within  the  spirit 
of  the  Covenant  and  therefore  League  members  could  avoid  conflicts  with 
their  obligations  under  that  instrument.  The  Leticia  and  Chaco  affairs 
have  shown  that  the  League  can  interest  itself  in  American  disputes  without 
opposition  from  the  United  States.  On  the  other  hand,  it  is  extremely  double 
ful  whether  public  opinion  in  the  United  States  would  agree  to  any  declara- 
tion regarding  the  Monroe  Doctrine  which  could  be  interpreted  as  a  limita- 
tion upon  the  right  of  self-defense  upon  which  the  Monroe  Doctrine  rests. 
The  abrogation  of  the  Piatt  Amendment  suggests  a  willingness  on  the  part 
of  the  present  Administration  to  rest  upon  its  general  rights  under  interna- 
tional law  rather  than  upon  special  treaty  rights  even  in  the  Caribbean  area 
where  we  have  been  most  jealous  of  our  special  interests. 

It  should  be  quite  possible  to  phrase  a  joint  declaration  which  would 
strengthen  rather  than  weaken  the  basic  policy  of  the  Monroe  Doctrine. 
The  discussions  attending  the  final  conclusion  of  the  Briand-Kellogg  Pact 
show  that  a  reservation  of  self-defense  is  greeted  with  suspicion.  The  danger 
is  that  such  a  reservation  on  behalf  of  the  United  States  might  counteract  in 
the  rest  of  the  Americas  the  advantages  of  the  proposed  joint  declaration. 
The  problem  is  not  insoluble.  It  ought  to  be  recognised  in  the  United  States 
that  our  Latin  American  pohcy  is  a  matter  of  primary  importance  and  as 
fundamental  in  United  States  foreign  policy  as  any  part  of  the  Monroe 
Doctrine  it«elf.  The  negotiations  would  require  great  tact  and  skill  in 
draftsmanship.  The  recent  trend  of  United  States  policy  in  Latin  America, 
both  in  the  latter  part  of  the  Hoover  Administration  and  under  the  present 
Roosevelt  Administration,  offers  the  most  favorable  basis  for  such  a  step 
which  baa  ever  existed.  Even  if  immediate  difficulties  should  prove  in- 
superable, the  continuing  consideration  of  such  a  new  policy  should  make  itB 
fruition  increasingly  more  feasible. 

Phiuf  C.  Jesbuf 

AVOBAinSTAIf,  BCUIDOR  AlID  THS  SOVIET  QinOIT  HI  THB  LBAOOB  OP  HATIOITS 

The  membership  of  the  League  of  Nations  has  been  increasing  progres- 
sively since  1920.  When  the  First  Assembly  met  on  November  15,  1920, 
the  League  had  42  members.  Six  States — Albania,  Austria,  Bulgaria,  Costa 
Rica,  Finland  and  Luxemburg — were  admitted  to  membership  in  1920; 
three — Estonia,  Latvia  and  Lithuania — in  1921 ;  Hungary  in  1922;  Abys- 
sinia and  the  Irish  Free  State  in  1923;  the  Dominican  Repubhc  in  1924; 
Germany  in  1926;  Mexico  in  1931;  and  Iraq  and  Turkey  in  1932,  The  pro- 
cession was  joined,  in  September,  1934,  by  Afghanistan,  Ecuador  and  the 
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Union  of  Soviet  Socialist  Republics,  and  as  on  previous  occasions^  the 
event  seems  to  call  for  some  analysis  of  the  process  by  which  the  result  in 
each  case  was  effected. 

(1)  Afghanistan 

Afghanistan  was  not  one  of  the  States  originally  invited  to  accede  to  the 
Covenant  in  1920.  Its  frontiers  with  British  India  were  agreed  upon  in  1919. 
Since  the  signature  on  November  22, 1921,  of  a  treaty  by  which  Great  Britain 
and  Afghanistan  each  recognized  the  complete  internal  and  external  inde- 
pendence of  the  other,*  Afghanistan  has  unquestionably  been  master  of  its 
own  international  policy,  and  numerous  tieaties  have  been  made  with 
other  States.'  Since  1923,  the  government  is  that  of  a  constitutional 
monarchy.^ 

On  September  24,  1934,  the  Minister  of  Afghanistan  in  London  sent  the 
following  telegram  to  the  Secretary-General  of  the  League  of  Nations:  * 

According  my  Government  telegraphic  instructions  I  submit  jrou 
following: 

In  accordance  with  the  terms  of  Article  I  of  the  Covenant  of  the 
League  of  Nations,  I  have  the  honour  to  request  that  the  Afghan  Gov- 
ernment may  be  admitted  as  a  Member  of  the  League  of  Nations,  and 
that  this  request  may  be  placed  on  the  agenda  of  the  present  meeting  of 
the  Assembly  of  the  League. 

The  Government  of  Afghanistan  is  prepared  to  accept  the  conditions 
laid  down  in  Article  I  of  the  Covenant  and  to  cany  out  all  obligations 
involved  in  membership  of  the  League. 

On  the  following  day,  the  Fifteenth  Assembly  decided  to  place  the  question 
of  the  entry  of  Afghanistan  into  the  League  of  Nations  on  its  agenda,  and  to 
refer  it  to  the  Sixth  Committee.  On  September  26,  the  Sixth  Committee 
approved  a  report  of  a  subcommittee  and  unanimously  recommended  the 
admission.  The  subcommittee  found:  *  (1)  that  the  application  was  in 
order;  (2)  on  the  point  of  recognition,  that  a  ^'majority  of  European  and 

^  See  the  writer's  studies:  "Membership  id  the  League  of  Nations,"  this  Joitbnal,  VoL 
18  (1924),  p.  436;  "Meadoo's  Admissioii  to  the  League  of  Nations,"  id.,  Vol.  26  (1932),  p.  114; 
"Admission  of  Turkey  to  the  League  of  Nations,"  id.,  Vol  26  (1932),  p.  813;  "AdmisrioD  of 
Iraq  to  the  League  of  Nations,"  id.,  VoL  27  (1933),  p.  133;  "The  Aigentine  Republic  and  the 
League  of  Nations,"  id.,  Vol.  28  (1934),  p.  125. 

*  British  Treaty  Series  No.  19  (1921),  Gmd.  1786;  14  League  of  Nations  Treaty  Series,  p. 
47. 

'  Treaties  have  recently  been  made  by  Afghanistan  with  the  following  States:  Ptesia, 
June  22,  1921,  33  L.  N.  Treaty  Series,  p.  285;  France,  April  28,  1922,  105  id.,  p.  147;  Ger- 
many, March  3,  1926,  62  id.,  p.  115;  Poland,  Nov.  3,  1927,  74  id.,  p.  83;  Latvia,  Feb.  16 
1928,  78  id.,  p.  99;  Switzerland,  Feb.  17, 1928,  73  id.,  p.  323;  Belgium,  June  16,  1^  97  td. 
p.  97;  Finland,  July  17, 1928, 112  id.,  p.  9;  Japan,  Nov.  19, 1930, 121  id.,  p.  237. 

^  For  a  history  of  constitutional  development  in  Afghanistan  and  the  text  of  the  Oonstitu- 
tional  Law  of  Nov.  11, 1931,  see  5  Dareste,  Lea  Constitutions  Modemea  (4th  ed.  by  D^Mch 
and  Laferri^,  1933),  pp.  499,  501. 

•  League  of  Nations  Docum^t,  A.46.1934.VII.  •  Id.,  A.54.1934.VIL 
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Asiatic  countries  have  diplomatic  representatives  at  Kabul";  (3)  that 
Afghanistan's  Government  was  "r^ularly  established/'  and  its  frontiers 
^'r^ularly  delimitedi"  the  area  being  760,000  square  kilometers  and  the 
population  ^'some  10  millions";  (4)  that  it  was  "an  independent  sovereign 
State";  and  (5)  that  Afghanistan  had  stated  its  willingness  to  fulfil  its  obli- 
gationsi  and  that  in  view  of  its  participation  in  the  Disarmament  Conference 
there  was  no  occasion  to  raise  the  issue  of  armaments  before  the  League's 
Advisory  Committee  on  MiUtary,  Naval  and  Air  Questions.  On  Septem- 
ber 27|  1934|  the  Assembly  voted  unanimously  (47  votes  being  cast)  for  the 
admission;  representatives  of  Afghanistan  thereupon  assumed  seats  in  the 
Assembly.'  On  September  27, 1934|  the  contribution  of  Afghanistan  to  the 
expenses  of  the  League  of  Nations  for  1935  was  fixed,  ''in  view  of  the  material 
impossibility  of  referring  the  question  ...  to  the  Allocation  Committee 
for  a  detailed  study"  and  ''without  prejudice  to  any  decision  that  may  be 
reached  next  year,"  at  one  unit.* 

In  this  case,  the  normal  procedure  established  in  1920  *  was  f  oUowedi 
and  no  difficult  legal  questions  arise.  Afghanistan's  assumption  of  the 
obligations  of  the  Covenant  was  inf  ormal|  but  it  was  in  accordance  with  the 
precedents. 

(2)   ECUADOB 

The  Republic  of  Ecuador  became  a  signatory  to  the  Treaty  of  Versailles  of 
June  28|  1919,  but  to  date  it  has  not  deposited  a  ratification  at  Paris.  On 
September  27, 1934,  the  following  telegram,  signed  by  the  President  and  the 
Minister  for  Foreign  Affairs  of  Ecuador,  was  sent  to  the  Secretary-General 
of  the  League  of  Nations :  ^® 

By  the  authority  of  the  Senate  of  the  Republic  I  have  the  honour  to 
inform  you  and  through  you  the  League  of  Nations  that  Ecuador  has 
decided  to  become  a  Member  of  that  distinguished  Institution  which  is 
generously  and  continually  working  for  peace  among  the  peoples.  I 
take  this  opportimity  of  extending  a  greeting  on  behalf  of  the  Govern- 
ment and  people  of  Ecuador  to  the  great  friendly  nations  which  are  so 
worthily  represented  in  the  Assembly.  His  Excellency  M.  Gonzalo 
Zaldumbide,  Envoy  Extraordinary  and  Minister  Plenipotentiary  will 
represent  Ecuador  in  the  League  and  I  hope  that  the  latter  will  believe 
what  he  will  say  in  the  name  of  the  Republic  especially  when  he  ex- 
presses the  earnest  desire  of  the  people  of  Ecuador  for  peace  freedom  and 
justice. 

The  Fifteenth  Assembly  having  adjourned,  this  telegram  was  placed  before 
tiie  Council  on  September  28,  1934,  and  the  Secretary-General  stated: 

'  Verbatim  Record  of  the  Fifteenth  ABsembly,  Sept.  27, 1034,  p.  3. 

*  League  of  Nations  Document,  A.60.1034J^ 

*  Records  of  FirBt  Assembly,  Conmiittees,  II,  p.  169. 

^*  League  of  Nations  Docum^t,  C.444.M.191.1034;  Minutes  of  the  Council,  Sept.  2S, 
1034,  p.  6. 
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''Ecuadori  an  original  Member  of  the  League  of  NationSi  was  now  aooeding 
to  the  Covenant.  There  was  therefore  no  question  of  an  admisnion  or  elec- 
tion.'' HencOi  the  Secretary-General  expressed  his  confidence  ''that  the 
Council  would  be  willing  to  consider  Ecuador  forthwith  as  a  member  of  the 
League,  with  all  the  rights  and  duties  arising  out  of  this  c^Midty."  After 
satisfaction  with  this  course  had  been  expressed  by  members  of  the  Council, 
the  President  of  the  Council  invited  the  representative  of  Ecuadw  to  the 
Council  table  and  extended  to  him  a  personal  welcome.^ 

This  seems  to  have  been  a  very  informal  method  of  admission.  Artide 
1  of  the  Covenant  provides  that  the  signatories  named  in  the  annex  to  the 
Covenant  shall  be  original  members  of  the  League  of  Nations;  while  it  does 
not  expressly  set  as  a  condition  the  ratification  of  any  of  the  treaties  of  peace 
in  which  the  Covenant  is  embodied,  such  a  condition  would  seem  to  result 
from  the  concluding  paragraphs  of  the  peace  treaties  {e.g.,  those  following 
Article  440  of  the  Treaty  of  VersaiUes).  Heretofore  many  people  have  as- 
sumed that  ratification  of  one  of  the  treaties  of  peace  is  a  condition  precedent 
to  acceptance  of  membership  by  any  of  the  signatories  named  in  the  annex.^ 
Only  three  signatories  named  in  the  annex  have  not  ratified  one  of  the  treaties 
of  peace,  namely,  the  United  States  of  America,  Ecuador  and  Hedjas.  The 
action  taken  with  reference  to  Ecuador  therefore  sets  a  precedent  which 
might  in  the  future  prove  useful  to  the  United  States,  and  possibly  to  Saudi 
Arabia  (as  the  successor  of  the  Hedjaz). 

(3)  Union  of  Soviet  Socialist  Republics 

None  of  the  Soviet  Republics  was  named  in  the  Annex  to  the  Covenant, 
and  the  Union  was  formed  only  in  1922.^' 

On  September  16,  1934,  the  following  telegram  was  sent  to  the  People's 
Commissariat  for  Foreign  Affairs  at  Moscow  by  delegates  representing  the 
thirty  States  named  :^^ 

The  undersigned,  delegates  to  the  fifteenth  Assembly  of  the  League 
of  Nations  from  the  States  hereinafter  enumerated:  Abjrssinia.  Albuda, 
Australia,  Austria,  United  Kingdom,  Bulgaria,  Canada,  Chile,  China, 
Czechoslovakia,  Estonia,  France,  Greece,  Haiti,  Hungary,  India,  Lttq, 
Italy,  Latvia,  Lithuania,  Mexico,  New  Zealand,  Persia,  Poland,  Rou- 
mania.  South  Africa,  Spain,  Turkey,  Uruguay,  and  Yugoslavia, 

^^  Minutes  of  the  Council,  82d  session,  Gth  meeting,  pp.  5-7. 

"  See,  however,  the  admirable  paper  by  Clyde  Eagleton,  "The  Problem  of  the  Admlnion 
of  the  United  States  into  the  League  of  Nations,"  10  New  York  University  Law  Quarteriy 
Review  (1932),  p.  68;  13  Rome  de  DroU  IrUemaHonal  el  de  lAgidaiion  CamparSe  (1032)»  p. 
632. 

*'  On  the  constitutional  evolution  of  the  Union,  see  2  Dareste,  Lea  ContiUutume  Modemm 
(4th  ed.),  p.  381  ff. 

^^  League  of  Nations  Documoit,  A.34.1034.  An  excellent  account  of  events  leading  up  to 
this  situation  is  to  be  found  in  11  Bulletin  of  Litemational  News  (London,  1934),  pp.  215- 
224. 
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Bearing  in  mind  that  the  mission  of  maintaining  and  organising  peace, 
which  is  the  fundamental  task  of  the  League  of  Nations,  demands  the 
cooperation  of  all  the  countries  of  the  world, 

Invite  the  U.S.S.R.  to  join  the  League  of  Nations  and  give  the 
League  its  valuable  collaboration. 

'Otis  telegram  is  being  communicated  to  the  President  of  the  As- 
sembly of  the  League  of  Nations. 

On  the  same  date  the  Governments  of  Denmark,  Finland,  Norway  and 
Sweden  "confirmed  to  the  Soviet  Government,  through  the  ordinary  channel, 
their  decision  to  vote  in  favor  of  the  admission  of  the  U.S.S.K.  to  the  League 
of  Nations."  The  Swedish  delegate  to  the  Assembly  notiBed  the  President 
of  the  Council  of  this  action  on  September  15, 1934,  adding  "that  the  delega- 
ticais  in  question  would  have  been  authorized  to  associate  themselves  with  an 
invitation  to  that  effect,  had  such  an  invitation  been  issued  by  the  Assembly 
itself."  On  September  15,  1934,  M.  Maxim  Litvinov,  People's  Commissar 
for  Foieign  Affairs,  addreeeed  to  the  President  of  the  Assembly  the  foUowii^ 
letter:  i> 

The  Soviet  Government  has  received  a  telegram  signed  by  a  great 
many  members  of  the  League  of  Nations,  namely.  South  Airica,  Al- 
bania, Australia,  Austria,  Gt,  Britain,  Bulgaria,  Canada,  Chile,  China, 
Spain,  Estonia,  Abyssinia,  France,  Greece,  Haiti,  Hungary,  India, 
Iraq,  Italy,  Latvia,  Lithuania,  Mexico,  New  Zealand,  Persia,  Poland, 
Roumania,  Czechoslovakia,  Turkey,  Uruguay  and  Yugoslavia,  in 
which,  pointing  out  both  that  the  mission  of  the  League  of  Nations  is 
the  organisation  of  peace,  and  that  this  necessitates  the  general  coop- 
eration therein  of  all  nations,  they  invite  the  U.S.S.R.  to  join  the 
League  of  Nations  and  add  its  cot^peration.  Simultaneously  the  Soviet 
Government  has  been  officially  informed  by  the  Governments  of  Den- 
mark, Finland,  Norway  and  Sweden,  of  their  favourable  attitude  to  the 
entry  of  the  U.S.S.R.  into  the  League. 

The  Soviet  Government,  which  has  made  the  organisation  and  con- 
solidation of  peace  the  main  task  of  its  foreign  policy,  and  has  never 
been  deaf  to  proposals  for  international  cooperation  in  the  interests  of 
peace,  considering  that,  coming  as  it  does  from  an  overwhelming  ma- 
jority of  members  of  the  League,  this  invitation  represents  the  real  wiU 
to  peace  of  the  League  of  Nations,  and  their  recognition  of  the  necessity 
of  cooperation  with  the  U.S.S.R.,  is  willing  to  respond  to  it,  and  become 
a  member  of  the  League,  occupying  therein  the  place  due  to  itself,  and 
undertaking  to  observe  all  the  international  obligations  and  decisions 
binding  upon  members  in  conformity  with  Article  1  of  the  Covenant. 

The  Soviet  Government  is  especially  glad  to  be  coming  into  the 
League  at  a  moment  when  the  question  of  the  amendment  of  the 
Covenant  in  order  to  bring  it  into  harmony  with  the  Briand-Kellogg 
Pact,  and  to  banish  completely  international  warfare,  is  being  con- 
sidered by  it. 

Smce  Articles  12  and  13  of  the  Covenant  leave  it  open  to  States  to 
submit  disputes  to  arbitration  or  judicial  settlement,  the  Soviet  Gov- 

'*  League  of  Nations  Document,  A.34.ig34. 
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emment  considers  it  necessary  to  make  it  clear  that,  in  its  opinion,  such 
methods  should  not  be  applicable  to  conflicts  regarding  questions  arising 
before  its  entry  into  the  League. 

I  venture  to  express  the  hope  that  this  declaration  will  be  accepted  1^ 
all  members  of  the  League  in  that  spirit  of  sincere  desire  for  inter- 
national codperation  and  for  ensuring  peace  to  all  nations,  in  which  it  is 
made. 

On  September  15, 1934,  the  Council  adopted  the  following  resolution:  ^ 

The  Council, 

Having  had  communicated  to  it  the  letter  of  September  16th,  1034, 
which  has  been  addressed  by  the  Union  of  Socialist  Soviet  Republics  to 
the  President  of  the  Assembly  with  r^ard  to  that  State's  entering  the 
League  of  Nations, 

Decides,  in  virtue  of  the  powers  which  it  derives  from  Article  4  of  the 
Covenant,  to  appoint  the  Union  of  Socialist  Soviet  Republics  to  be  a 
permanent  Member  of  the  Council  as  soon  as  its  admission  into  the 
League  of  Nations  has  been  agreed  to  by  the  Assembly, 

Invites  the  Assembly  to  approve  this  decision. 

This  resolution  was  conmiunicated  to  the  President  of  the  Assembly,  and 
on  September  17,  1934,  the  Assembly  decided  to  place  the  question  of  the 
entry  of  the  U.S.S.R.  into  the  League  of  Nations  on  its  agenda  and  to  refer 
this  question  to  the  Sixth  Committee.  When  the  matter  was  discussed  in  the 
Sixth  Committee  on  September  17,  no  disposition  was  shown  to  regard  M. 
idtvinov's  letter  as  containing  any  reservation.  The  admission  wis  op- 
posed by  representatives  of  Portugal,  Switzerland  and  the  Netherlands,  and 
representatives  of  Belgium  and  the  Argentine  Republic  stated  that  ibisy 
would  abstain  from  voting.  The  following  resolution  was  adopted  by  the 
Sixth  Committee/^  with  38  votes  in  favor  of  the  admission,^'  three  votes 
against  it  and  seven  abstentions: 

The  Sixth  Committee, 

In  consideration  of  the  invitation  addressed  by  thirty  del^ations  to 
the  Government  of  the  Union  of  Soviet  Socialist  RepubUcs  on  Septem« 
ber  16th,  1934,  with  a  view  to  the  entry  of  the  Union  of  Soviet  Socialist 
Republics  into  the  League,  and  of  the  communication  on  the  same  sub- 
ject from  the  Governments  of  Denmark,  Finland,  Norway  and  Sweden: 

In  consideration  of  the  commimication  addressed  to  the  President  of 
the  Assembly  by  the  Government  of  the  Union  of  Soviet  Sodidist 
Republics  on  the  same  day,  in  reply  to  those  referred  to  above; 

And  in  consideration  of  the  fact  that  the  Soviet  Government  states  in 
its  reply  that  it  undertakes  "to  observe  all  the  international  obligations 
and  decisions  binding  upon  Members  in  conformity  with  Article  1  of  the 
Covenant": 

Recommends  the  Assembly  to  admit  the  Union  of  Soviet  Socialist 
Republics  to  the  League  of  Nations. 

"  League  of  Nationfl  Documoit,  A.35.1d34. 
>7  League  of  Nations  Document,  A.36.19d4.Vn. 

>•  On  Sept.  18  the  representative  of  Finland  stated  to  the  Sixth  Committee  that  if  lie  had 
been  present  on  the  previous  day  he  would  have  voted  for  the  admission  of  the  Soviet  Union. 
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On  September  18  the  President  of  the  Assembly  placed  before  it  the  following 
proposal  of  the  General  Committee :  ^* 

(a)  The  report  of  the  Sixth  Committee  would  be,  without  further 
delay,  submitted  to  the  Assembly,  and,  if  the  Assembly  agrees,  under 
the  conditions  provided  for  under  the  Rules,  to  deal  immediately  with 
the  matter,  a  vote  would  be  taken  at  once  on  the  admission  of  the  Union 
of  Soviet  Socialist  Republics  into  the  League  of  Nations; 

(b)  That  vote  having  been  taken,  and  provided  it  agreed  with  the 
Sixth  Conunittee's  recommendation,  the  Assembly  would  decide,  with- 
out further  procedure,  to  deal  with  the  Council  resolution  of  September 
15th  concerning  the  granting  of  a  permanent  seat  on  the  Council  to  the 
Union  of  Soviet  Socialist  Republics; 

(c)  If  the  Assembly  so  decided,  it  would  immediately  proceed  to  the 
vote  necessitated  by  the  resolution  of  the  Council,  under  Article  4, 
paragraph  2,  of  the  Covenant. 

After  some  debate  a  vote  was  taken.  Thirty-nine  delegates  voted  in  favor  of 
the  admission,  and  three  delegates  voted  against  it;  the  delegates  of  the 
Argentine  Republic,  Belgiiun,  Cuba,  Luxemburg,  Nicaragua,  Peru  and 
Venezuela  abstained,*®  but  the  abstentions  were  not  taken  into  account  for 
calculating  the  majority;  the  necessary  two-thirds  majority  would  have 
existed  even  if  they  had  been  counted.  The  President  then  declared  that  the 
admission  of  the  Soviet  Union  had  been  decided  by  the  necessary  majority. 
On  the  same  day  the  Assembly  voted  to  approve  the  decision  of  the  Council 
''appointing"  the  Union  of  Soviet  Socialist  Republics  to  be  permanently  rep- 
resented on  the  Council;  on  this  proposition  fifty  ballots  were  cast,  of  which 
forty  were  favorable  and  ten  were  abstentions;  the  delegates  of  the  Argentine 
Republic,  Belgium,  Cuba,  Luxemburg,  Nicaragua,  Netherlands,  Peru, 
Portugal,  Switzerland  and  Venezuela  abstained  from  voting.  On  September 
18  also  the  Soviet  delegation,  responding  to  an  invitation  of  the  President, 
took  its  place  in  the  Assembly. 

On  September  27,  1934,  the  contribution  of  the  Union  of  Soviet  Socialist 
Republics  to  the  expenses  of  the  League  of  Nations  for  1936  was  fixed  "in 
view  of  the  material  impossibility  of  referring  the  question  ...  to  the  Al- 
location Committee  for  a  detailed  study"  and  "without  prejudice  to  any  de- 
cision that  may  be  reached  next  year,"  at  79  units.*^ 

In  this  case,  an  irregular  procedure  was  followed  for  the  admission  of  a  new 
member  to  the  League  of  Nations.  No  subcommittee  was  created,  and  the 
usual  questions  do  not  seem  to  have  been  investigated.  The  procedure  is 
interesting  because  of  the  invitation  extended  by  the  various  delegations. 
It  is  to  be  noted  that  the  invitation  was  extended  not  by  the  Assembly,  but 
by  thirty  States  represented  in  the  Assembly;  this  was  because  it  was  not 
possible  to  foresee  a  unanimous  vote  in  the  Assembly.    In  some  quarters  in 

^*  Verbatim  Record  of  the  FifteeDth  Ordinary  Assembly,  9th  meeting,  p.  1. 

**  ItLt  p.  4.  ^  League  of  Nations  Documoit,  A.60.1034.X. 
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Geneva  unanimity  was  thought  to  be  necessary  for  an  invitation  by  the 
Assembly.    Article  1,  paragraph  2,  of  the  Covenant  provides: 

Any  fully  self-governing  State,  Dominion  or  Colony  not  named  in  the 
Annex  may  become  a  Member  of  the  League  if  its  admission  is  agreed 
to  by  two-thirds  of  the  Assembly,  provided  that  it  shall  give  effective 
guarantees  of  its  sincere  intention  to  observe  its  international  obliga- 
tions, and  shall  accept  such  regulations  as  may  be  prescribed  by  the 
League  in  r^ard  to  its  miUtary,  naval  and  air  forces  and  armaments. 

Under  this  text  it  would  seem  competent  for  the  Assembly  by  two-thirds  vote 
to  deal  with  all  stages  of  the  problem  of  admission  of  a  new  member,  and 
since  only  two-thirds  of  the  Assembly  need  agree  to  admission  in  its  final  stage 
it  ought  to  be  possible  for  two-thirds  of  the  Assembly  to  approve  an  invita- 
tion to  be  sent  by  the  Assembly.  This  view  was  opposed  in  certain  quarters 
on  the  ground  that  any  departure  from  the  established  process  of  admission 
required  a  unanimous  vote.  The  thirty  States  whose  delegates  sent  the  in- 
vitation of  September  15,  1934,  together  with  the  four  States  which  on  the 
same  day  announced  their  intention  to  support  the  admission,  were  not  quite 
two-thirds  of  the  members  represented  in  the  Fifteenth  Assembly.'  As  it 
could  not  be  known  in  advance  how  many  States'  delegates  would  abstain 
from  voting,  a  departure  from  the  procedure  previously  followed"  was 
necessary. 

Manlsy  0.  Hudson 

^  Fifty-two  members  of  the  League  of  Nations  were  represeoted  ia  the  Fifteenth  Aasembly 
at  the  time. 

^  Mexico  and  Turkey  had  previously  been  invited  by  the  AaKmbly  to  beoome  memben, 
and  on  both  occasions  the  invitation  had  been  voted  unanimously.  See  Beooids  of  Twdfth 
Assembly,  Henary,  p.  37;  Records  of  Special  Assembly,  League  of  Nations  Official  Journal, 
Special  Supplement  No.  102,  p.  21. 
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THB  ANNUAL  MBBTINQ  OP  THB  80CIBTT 

The  next  annual  meeting  of  the  American  Society  of  International  Law, 
the  29th  in  consecutive  succession,  will  be  held  in  Washington,  D.  C,  April 
25-27  next.  The  general  subject  selected  for  the  meeting  is  Neutrality — with 
special  reference  to  proposals  for  revisions  of  the  law  and  policy  in  that  matter. 

The  meeting  will  open  on  Thursday  evening,  April  25th,  at  8:15  p.m., 
with  the  President's  address,  which  will  deal  generally  with  the  subject  o!  the 
sessions.  Sessions  will  be  held  at  9:30  on  Friday  and  Saturday  momingSi 
April  26th  and  27th,  on  Friday  afternoon  at  2:15,  and  Friday  evening  at 
8:15,  April  26th.  Topics  to  be  specially  dealt  with  are  the  munitions  traffic 
in  relation  to  neutrality,  belligerents  and  the  freedom  of  the  seas,  and  the 
Kellogg  Pact  and  neutrality. 

The  meeting  will  close  with  the  customary  banquet  on  Saturday  evening, 
April  27th,  at  the  Willard  Hotel,  at  which  all  the  sessions  will  also  be  held. 

A  detailed  program  giving  the  final  titles  of  the  papers,  the  speakers,  and 
other  information  will  be  furnished  to  the  members  of  the  Society  as  soon  as 
practicable.  Reserve  these  dates  now  for  your  trip  to  Washington  next 
April  to  take  part  in  these  important  and  timely  discussions. 

Georgb  a.  Finch 
Chairman,  Committee  on  Annual  Meeting 

THB  8UPPLBMBNT 

The  JouBNAL  is  again  in  a  position  to  supply  its  readers  with  unusually 
valuable  supplements  during  the  year  1935.  On  two  previous  occasions, 
namely,  in  1929  and  1932,  there  were  issued  as  supplements  the  draft  con- 
ventions and  comments  of  the  Research  in  International  Law  carried  on 
under  the  auspices  of  the  faculty  of  the  Harvard  Law  School  with  the  as- 
sistance of  an  advisory  conmiittee  composed  of  the  leading  international 
lawyers  and  professors  of  that  subject  in  the  United  States.  The  Advisory 
Committee  of  the  Research  in  International  Law  vail  adopt  in  final  form  in 
February  next  draft  conventions  and  conmients  on  three  additional  subjects, 
namely,  Extradition,  Jurisdiction  to  Punish  for  Crime,  and  the  Law  of 
Treaties.  These  three  docimients  will  thereafter  be  issued  as  regular  sup- 
plements to  the  Journal,  one  being  issued  with  the  April  number,  another 
with  the  July  number,  and  the  third  with  the  October  number.  This  ma- 
terial will  make  a  voliune  estimated  at  about  750  pages.  It  ¥rill  come  to  our 
readers  separately  paged  but  with  continuous  pagination  and  a  separate 
index  so  that  the  three  docmnents  will  be  available  for  binding  at  the  end  of 
the  year  as  a  single  volimie  of  the  supplement. 
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The  work  on  the  subject  of  Extradition  has  been  done  under  the  direction 
of  Dean  Charles  K.  Burdick  of  the  Cornell  Law  School,  that  on  the  subject  of 
Jurisdiction  to  Punish  for  Crime,  by  Professor  Edwin  D.  Dickinson  of  the 
School  of  Jurisprudence  of  the  University  of  California,  and  that  on  the  Law 
of  Treaties,  by  Professor  James  W.  Gamer,  Head  of  the  Department  of 
Political  Science  of  the  University  of  Illinois.  Each  reporter  has  been  as- 
sisted by  expert  advisers  from  the  Bar,  the  teaching  profession,  or  the 
Government  service. 

The  draft  conventions  themselves  will  occupy  but  a  few  pages  of  these  sup- 
plements. The  remainder  will  be  conmients  upon  the  conventions  as  a 
whole  and  upon  the  individual  articles,  containing  a  history  or  outline  of  the 
general  subjects  and  specific  topics,  quotations  of  opinions  of  authorities, 
citations  to  cases,  and  instances  of  practical  application  by  governments. 
Complete  references  and  annotations  are  given  in  all  cases,  and  it  is  believed 
that  these  supplements  not  only  speak  the  last  word  upon  the  subjects  of 
which  they  respectively  treat,  but  deal  with  the  law  as  it  has  existed  from  the 
earliest  times. 

In  order  that  the  supplements  for  1935  might  constitute  a  single  volume 
devoted  to  these  three  subjects,  without  any  extraneous  material,  no  supple^ 
ment  accompanies  the  January  Journal  because,  as  above  indicated,  these 
draft  conventions  and  comments  will  not  be  ready  for  publication  until  after 
their  approval  next  month.  The  supplement  which  will  accompany  the 
April  Joxtbnal  will  consequently  be  a  double  supplement  and  cover  not  only 
the  April,  but  also  the  January  nimiber.  Supplements  will  accompany  the 
July  and  October  numbers  to  complete  the  publication  of  these  projects. 

The  Journal  is  furthermore  happy  to  be  able  to  send  this  extraordinarily 
valuable  and  additional  material  as  a  part  of  the  regular  service  to  its  readers 
without  extra  charge. 

The  Managing  Edftob 


A  POINT  OP  punctuation 

The  Webster-Ashburton  Treaty  of  August  9, 1842,  was  considered  and  con- 
strued by  the  Supreme  Court  of  tiie  United  States  in  the  case  of  Pigeon  River 
Improvement,  Slide  and  Boom  Co.  v.  Charles  W.  Cox,  Ltd.  (291  U.  S.  138, 
decided  January  15, 1934)  .*  The  opinion  was  written  by  Mr.  Chief  Justice 
Hughes.  Particularly  in  question  was  the  final  clause  of  Article  2  of  the 
treaty  which  is  thus  quoted  in  the  opinion  (p.  148) : 

It  being  understood  that  all  the  water  communications  and  all  the  usual 
portages  along  the  line  from  Lake  Superior  to  the  Lake  of  the  Woods,  and 
also  Grand  Portage,  from  the  shore  of  Lake  Superior  to  tiie  Pigeon  River, 
as  now  actually  used,  shall  be  free  and  open  to  the  use  of  the  citieens  and 
subjects  of  both  countries. 

*  Reprinted  herein,  ^i/iti,  p.  160. — ^Ed. 
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Tvo  citations  are  given  for  the  quoted  treaty  text,  namely  8  Stat.  574,  and 
Malloy,  TreatJea,  Vol.  1,  pp.  652,  653.  Those  two  cited  prints  of  the  quoted 
text  are  identical  therewith  both  in  their  wording  and  in  their  punctuation.* 

In  the  briefs  of  counsel  in  the  instant  case  the  text  of  the  Webster- Ashbur- 
ton  Treaty  is  cited  from  Volume  8  of  the  Statutes  at  Large  and  the  final  clause 
of  Article  2  of  the  treaty  is  quoted  (four  times  in  the  brief  for  the  appellant 
and  once  in  that  for  the  appellee) ;  all  those  quotations  begin  with  "That" 
(omitting  "It  being  understood") ;  three  of  the  four  quotations  first  mentioned 
omit  the  comma  after  "Lake  of  the  Woods";  and  the  last  mentioned  omita  the 
first  "the." 

One  question  presented  by  counsel  was  whether  the  words  of  the  treaty  "as 
now  actually  used"  are  to  be  deemed  to  "refer  back  to  and  limit  all  that  pre- 
cedes" or,  on  the  other  hand,  to  apply  "only  to  Grand  Portage"  (see  291  U.  3. 
at  pp.  141, 145) .  The  Supreme  Court  did  not  definitely  adopt  either  of  the 
conflicting  views  (Und.,  157-158) .  Reference,  however,  was  made  to  the  op- 
posing opinions  of  other  courts  as  to  the  application  of  the  words  "as  now 
actually  used."  The  Circuit  Coiu-t  of  Appeals  for  the  8th  Circuit  had  in  an 
earlier  case  (1931)  concluded  that  those  qualifying  words  referred  only  to 
Grand  Portage  (Clark  v.  Pigeon  River  Improvement  Slide  and  Boom  Com- 
pany, 52  P.  2d,  550,  at  pp.  555-556),  and  that  decision  was  followed  by  the 
same  court  (1933)  in  the  instant  case  (63  F.  2d,  567) .  In  the  Supreme  Court 
of  Canada,  in  a  case  decided  in  1932,  two  judges  agreed  in  this  respect  with 
the  view  previously  expressed  by  the  Circuit  Court  of  Appeals  while  two 
judges  (perhaps  three)  disagreed  therewith  (Arrow  River  &  Tributaries  Slide 
A  Boom  Co.  Ltd,  v.  Pigeon  Timber  Co.  Ltd.,  1932  Canada  Law  Reports,  Su- 
preme Court,  495,  497,  500-501,  507-508;  and  see  291  U.  S.  at  pp.  152-156). 
The  Supreme  Court  of  the  United  States  thought  that  there  was  "force  m  the 
reasoning  of  the  opinion"  of  the  judges  last  mentioned  "that  these  words  were 
not  limited  to  that  portage"  (p.  157) . 

In  the  arehives  of  the  Department  of  State  there  are  two  original  documents 
of  the  text  of  the  Webster-Ashburton  Treaty ;  one  of  these  is  the  signed  orig- 
inal of  that  treaty  wherein  the  final  sentence  of  Article  2  is  thus  written: 

It  being  understood  that  all  the  water-commimications,  and  all  the 
usual  portages  along  the  line  from  Lake  Superior  to  the  Lake  of  the 
Woods;  and  also  Grand  Portage,  from  the  shore  of  Lake  Superior  to 
the  Pigeon  river,  as  now  actually  used,  shall  be  free  and  open  to  the  use 
of  the  citizens  and  subjects  of  both  countries. 

It  will  be  convenient  to  call  the  foregoing  text  from  the  signed  original  the 
O  text  and  the  previously  quoted  text  from  the  Statutes  at  Large  the  8  text. 

'  One  of  them  differs  elightly  in  capitaliiation;  but  Tariancea  of  oapitaliiation  are  not 
herein  discuned  or  even  noted.  Curiously  enough,  however,  in  thia  very  case,  in  the  brief  of 
eounsd  for  the  appelant,  the  suggestion  is  made  that  the  words  "the  cascadea"  In  the  Act  of 
March  3, 1901, 31  Statutes  at  LarKe,  145fi,  refer  to  "a  number  of  such  faUs"  of  Pigeon  Rlvw 
and  not  merely  to  the  one  called  "The  Cascadee." 
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Comparing  0  with  8  it  will  be  seen  that  the  wording  is  identical,  but  in  punctu- 
ation (aside  from  a  hyphen)  there  are  two  differences;  0  has  a  comma  after 
^'communications"  which  8  lacks,  and,  of  more  significance,  0  has  a  semi-colon 
after  ''Lake  of  the  Woods"  where  8  has  a  comma. 

Now  assuming  the  punctuation  of  the  treaty  to  be  relevant '  to  the  construc- 
tion of  its  wording,  it  is  submitted  that  the  semi-colon  instead  of  the  comma 
after  "Lake  of  the  Woods"  gives  weight  to  the  argument  that  the  words  "as 
now  actually  used"  are  applicable  only  to  Grand  Portage. 

Perhaps  one  would  hardly  expect  to  see  a  semi-colon  where  it  appears  in  the 
signed  original  *  of  the  treaty ;  but  it  is  there  very  clearly  written,  and  it  is  also 
very  clearly  written  in  the  other  original  document  of  the  text  which  is  in  the 
archives  of  the  Department  of  State.  That  document  is  the  instrument  of 
ratification  of  the  Webster-Ashburton  Treaty  on  the  part  of  Great  Britain; 
that  ratification,  according  to  the  usual  practice,  is  under  the  Great  Seal  and 
signed  by  the  chief  of  state,  in  this  case.  Queen  Victoria.  In  the  treaty  text 
written  in  that  instrument  of  ratification  the  pimctuation  of  the  clause  here 
under  consideration  is  precisely  the  same  as  in  the  signed  original  of  the 
treaty;  and  the  wording  is  the  same  except  that  for  "citisens  and  subjects" 
we  find  "Subjects  and  Citizens,"  a  difference  in  order  which  accords  with  the 
principle  of  the  altemat,  the  "citizens"  being  American  citixens  and  the  "sub- 
jects" being  British  subjects. 

It  is  to  be  remembered  that  bilateral  treaties  are  ordinarily  ^  bipartite,  that 
is  to  say,  they  are  signed  in  two  parts  or  originals,  one  for  each  government. 
The  Webster-Ashburton  Treaty  was  thus  signed  in  duplicate  originals.  Hie 
text  of  the  treaty  which  is  included  in  the  British  instrument  of  ratification 
was  necessarily  copied  from  the  text  of  that  one  of  the  two  originals  which  was 
for  the  British  Government ;  for  the  ratifications  of  the  Webster-Ashburton 
Treaty  were  exchanged  at  London  on  October  13, 1842,  and  the  instrument  of 
ratification  on  the  part  of  Great  Britain  is  dated  October  5, 1842.    Accord- 

*  The  following  is  from  the  opinion  in  the  case  of  Ewing  v.  Burnet,  11  Peters,  41,  at  p.  64: 

"  Punctuation  is  a  most  fallible  standard  by  which  to  interpret  a  writing;  it  may  be  resorted 
to  when  all  other  means  fail ;  but  the  Court  will  first  take  the  instrument  by  its  four  oomen, 
in  order  to  ascertain  its  true  meaning:  if  that  is  apparent  on  judicially  inspecting  the  whole, 
the  punctuation  will  not  be  suffered  to  change  it." 

'  It  is  the  rule  of  the  treaty  edition  now  under  preparation  by  the  Department  of  Slate 

(entitled  Treaiie8  and  Other  Intematumal  Acts  of  the  UnUed  States  of  Ameriai^  that  the  sooroe 

text  of  a  bilateral  treaty  is  the  signed  original  (or  one  of  the  signed  originals)  thoeof  which  is 

in  the  archives  of  the  Department  of  State;  and  that  rule  is  strictly  followed  except  in  cases 

>^|  where  it  is  either  necessary  or  because  of  highly  unusual  circumstances  desirable  to  depart 

from  it.  Of  that  edition.  Volumes  1  (short  print) ,  2,  and  3  have  been  published.  The  text  of 
the  Webster-Ashburton  Treaty  will  appear  in  Volume  4  as  Document  M,  at  page  363  el  seg. 
That  volume  has  reached  the  stage  of  plate  proof.  The  text  therein  printed  is,  of  eooFie,  the 
Otext. 

^  There  are  early  instances  of  multipartite  bilateral  treaties;  the  Treaty  of  Ghent,  for  exam- 
ple, was  signed  in  six  original  examples,  three  of  which  are  now  in  the  archives  of  the  Depaii^ 
ment  of  State. 
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ingly,  it  seems  to  follow  that  the  two  signed  originals  of  the  Webster-Ashbur- 
ton  Treaty  were  in  this  respect  identical,  as  they  should  have  been,  both  in 
wording  (except  for  the  altemat)  and  in  punctuation. 

In  the  earlier  as  well  as  in  the  later  of  the  two  opinions  of  the  Circuit  Court 
of  Appeals  above  cited  the  relevant  portion  of  the  treaty  is  quoted;  and  the 
wording  naturally  appears  with  punctuation  as  in  the  £1  text,  for  the  citation 
is  from  8  Statutes  at  Large.  In  each  of  the  three  opinions  written  in  the  case 
cited  from  the  Supreme  Court  of  Canada  ^  the  treaty  text  is  quoted  and  the 
three  quotations  are  identical.  No  citation  is  given,  but  as  the  wording  is 
"subjects  and  citisens"  and  not  ''citizens  and  subjects''  one  must  infer  a  Ca- 
nadian or  British  source.  In  punctuation  the  text  as  quoted  by  the  Supreme 
Court  of  Canada  has  the  comma  and  not  the  semi-colon  after  ''Lake  of  the 
Woods"  as  in  8;  but  it  also  has  the  comma  after  ''communications"  and  the 
hyphen  before  it  as  in  0.  It  appears  reasonable  to  assume  from  this  that  the 
text  quoted  in  the  opinions  written  in  the  Supreme  Court  of  Canada  was  taken 
from  the  volume  entitled  Treaties  and  Agreements  Affecting  Canada  in  force 
between  His  Majesty  and  the  United  States  of  America,  officially  printed  at 
Ottawa  in  1927;  there  the  relevant  passage  is  at  page  20,  with  wording  and 
punctuation  as  in  the  opinions  in  1932  Canada  Law  Reports,  Supreme  Court; 
it  is  stated  in  that  Canadian  treaty  compilation  of  1927  (p.  18)  that  the  text 
of  the  Webster-Ashburton  Treaty  there  printed  is  from  British  and  Foreign 
State  Papers,  XXX,  360;  and  one  finds  precisely  the  same  wording  and  punc- 
tuation in  that  volmne  of  the  State  Papers  (published  in  1858) . 

Various  other  prints  of  the  Webster-Ashburton  Treaty  have  been  examined. 
In  only  one  of  them  does  the  semi-colon  after  "Lake  of  the  Woods''  appear; 
that  is  in  Senate  Document  No.  1,  27th  Congress,  3d  Session,  serial  413 
(printed  by  Thomas  Allen),  where,  with  the  annual  message  of  President 
Tyler  to  Congress  of  December  7, 1842,  are  printed  the  presidential  message  * 
of  August  11, 1842,  submitting  to  the  Senate  the  Webster-Ashburton  Treaty 
and  the  accompanying  papers;  the  concluding  portion  of  Article  2  of  the 
treaty,  with  the  semi-colon  after  "Lake  of  the  Woods,"  is  at  page  29  of  that 
Senate  document.  However,  the  same  papers  were  printed  (by  Gales  and 
Seaton)  at  the  same  time  by  order  of  the  House  of  Representatives  in  House 
Executive  Docmnent  No.  2, 27th  Congress,  3d  Session,  serial  418;  the  pagina- 
tion is  different;  and  in  that  House  docimient  at  page  27  one  finds  the  comma 
and  not  the  semi-colon  after  "Lake  of  the  Woods." 

The  semi-colon  has  a  history  which  antedates  the  original  documents  here- 
inbefore mentioned. 

'  As  printed  in  the  official  report  dted. 

•  The  original  Senate  print  of  this  message  and  aooompan3ring  papers  is  not  now  available; 
it  may  be,  however,  that  the  Senate  document  of  Dec.  7, 1S42,  is  from  the  same  t3rpe  as  that 
print,  wiUi  changes  of  page  numbers;  a  Senate  resolution  of  Aug.  30, 1S42,  removed  the  in- 
junction of  secrecy  "as  soon  as"  the  treaty  "shall  have  been  proclaimed";  the  date  of  the 
pfoelamation  is  Nov.  10, 1842. 
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When  the  agreement  negotiated  by  Daniel  Webster  and  Lord  Aflhburton 
at  Washington  was  complete,  it  was  first  reduced  to  writing  in  two  instru- 
ments, a  treaty  and  a  convention,  which  were  signed  and  sealed  by  the  two 
plenipotentiaries  on  August  9, 18^ ;  one  of  these,  the  treaty,  in  ei{^t  artides, 
included  Articles  1  to  7  of  the  Webster-Ashburton  Treaty  as  we  now  know  it; 
the  other,  the  convention,  of  five  articles,  included  (with  a  difference  not  here 
material)  Articles  8  to  11  of  the  Webster-Ashburton  Treaty  as  we  now  know 
it.  On  the  following  morning,  August  10, 1842,  President  Tyler  suggested, 
to  quote  the  words  of  Lord  Ashburton,  "that  it  was  desirable  that  these  sep- 
arate instruments  should  be  thrown  into  one."  This  was  immediately  done 
and  the  consolidated  treaty,  the  Webster-Ashburton  Treaty,  was  drawn  up, 
signed  and  sealed  on  August  10, 1842,  though  bearing  the  same  date  as  the 
earlier  instruments,  namely,  August  9. 

The  two  earlier  original  instruments  (treaty  and  convention)  of  August  9, 
1842,  are  not  now  in  the  archives  of  the  Department  of  State;  indeed,  there  is 
there  to  be  foimd  no  mention  of  them  and  no  record  of  the  change  from  two 
acts  to  one;  but  the  despatches  of  Lord  Ashburton,  facsimiles  of  which  are  in 
the  Library  of  Congress,  tell  of  them.  Lord  Ashburton's  originals  (t.e.,  the 
originals  for  the  British  Government)  of  the  two  earlier  instruments  were  sent 
to  London  on  the  day  of  their  signature  by  courier  and  Lord  Ashburton  had 
then  (before  the  days  of  the  telegraph)  no  way  of  getting  them  back.  The 
present  writer  is  not  informed  whether  those  two  original  instruments  still 
exist;  but  Lord  Ashburton  sent  copies  of  them  (besides  the  originals)  with 
two  of  his  despatches  of  August  9, 1842,  the  treaty  with  despatch  No.  17  and 
the  convention  with  despatch  No.  18;  and  in  the  copy  of  the  treaty  as  first 
signed  (in  eight  articles)  we  find  (from  a  facsimile  in  the  Library  of  Congress; 
F.  O.  America,  5:380)  at  the  end  of  Article  2  the  same  text  and  the  same 
punctuation,  including  the  semi-colon,  as  in  the  British  instrument  of  ratifica- 
tion now  in  the  archives  of  the  Department  of  State. 

One  may  go  somewhat  farther  back  without  finding  among  the  papers  now 
available  in  Washington  any  earlier  trace  of  the  semi-colon. 

The  wording  of  Article  2,  in  all  essentials  similar  to  the  final  text,  appears 
to  have  been  first  written  as  a  paragraph  of  the  note  of  Webster  to  Ashburton 
of  July  27, 1842.  For  that  note  there  are  f  oiur  soiurces  here,  none  of  them  the 
original;  the  first  of  these  in  importance  would  perhaps  be  the  record  copy  in 
D.  S.,  6  Notes  to  the  British  Legation,  239-246;  but  tiie  passage  now  in  ques- 
tion (at  p.  244)  was  badly  jumbled  by  the  scrivener  who,  so  to  speak,  halted 
and  went  back  to  pick  up  his  trail.''    In  the  House  document  cited  above 

'  The  record  copy  reads  thus: 

"It  being  understood  that  all  the  water  oommunieationfl,  and  all  the  UBuai  pcnrtages  along 
the  line  from  Lake  Superior  to  the  Lake  of  the  Woods,  and  alao  Grand  Portage,  from  the 
riiore  of  Lake  Superior  to  the  Lake  of  the  Woods,  and  also  Grand  Portage,  from  the  dune  of 
Lake  Superior  to  the  Pigeon  River,  as  now  actually  used,  shall  be  free  and  open  to  the  use  of 
the  subjects  and  dtiiens  of  both  oountries." 
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from  serial  418  the  erroneous  record  copy  is  followed  (at  p.  58) ;  but  strange 
to  say  the  print  of  Webster's  note  in  the  Senate  document  of  1842  (also  cited 
above  from  serial  413)  has  (at  p.  60)  the  correct  wording  of  both  the  0  and  the 
&  texts  though  not  the  punctuation  of  either.^ 

finally  there  is  the  copy  of  Webster's  note  of  July  27, 1842,  which  Ashbur- 
ton  sent  to  London  as  enclosure  No«  1  to  his  despatch  No.  15  of  the  following 
day  (facsimile  in  the  Library  of  C!ongress,  F.  0.  America,  5:380).  In  this 
copy  we  find  a  wording  and  punctuation  of  the  relevant  passage  *  not  exactly 
the  same  as  any  other  source  previously  mentioned,  but  having  a  comma, 
not  a  semi-colon,  after  ''Lake  of  the  Woods."  Probably  there  was  some 
necessary  haste  in  getting  the  news  off  to  Lord  Aberdeen  and  consequently 
hurried  work,  for  there  is  this  postscript  in  Ashburton's  hand  to  his  despatch 
of  July  28, 1842:  ''M'  Websters  note  about  the  Boundary  came  to  me  too 
late  to  read  it  through  but  I  dare  say  it  is  right.  I  saw  the  rough  draft  this 
morning." 

Perhaps  one  may  argue  that  the  original  semi-colon  was  a  scrivening  inad- 
vertence, faithfully  copied  and  maintained ;  but  one  may  believe,  on  the  other 
hand,  that  the  original  semi-colon  was  deliberately  made  part  of  the  signed 
agreement  and  was  perpetuated  accordingly. 

In  any  case  the  moral  of  this  story,  if  it  have  a  moral,  depends  upon  a  point 
of  punctuation.  Hunter  Miller 

INTBR-AMBRICAN  COMMBRCIAL  ARBITRATION  COMMISSION 

In  April,  1934,  the  Ooveming  Board  of  the  Pan  American  Union  requested 
the  American  Arbitration  Association,  Inc.,  and  the  Council  on  Inter-Ameri- 
can Relations,  Inc.,  to  create,  jointly,  an  agency  for  the  establishment  of  an 
inter-American  system  of  commercial  arbitration  under  the  terms  of  Resolu- 
tion XLI  of  the  Seventh  International  Conference  of  American  States,  which 
provides: 

That  with  a  view  to  establishing  even  closer  relations  among  the  com- 
mercial associations  of  the  Americas,  entirely  independent  of  official  con- 
trol, an  Inter-American  Commercial  Agency  be  appointed  in  order  to 
represent  the  commercial  interests  of  all  Republics,  and  to  assume,  as  one 
of  its  most  important  fimctions,  the  responsibility  of  establishing  an  In- 
ter-American system  of  arbitration. 

In  accordance  with  the  request  of  the  Governing  Board  of  the  Pan  American 
Union,  the  Inter- American  Commercial  Arbitration  Commission  was  organ- 

*  Collated  with  the  8  text,  it  comspondB  in  the  oomma  after  "Lake  of  the  Woods " ;  but  it 
adds  a  comma  after  "oommmiieationB"  and  one  after  "portages";  and  it  omits  the  oomma 
after  "Grand  Portage." 

*  It  reads  as  follows: 

"AH  the  water  communications,  and  all  the  usual  portages  along  the  line  from  Lake 
SopericHr  to  the  Lake  of  the  Woods,  and  also  Grand  Portage,  from  the  shore  of  Lake  Superiw 
to  the  Pigeon  River,  as  now  actually  used,  to  be  free  and  open  to  the  use  of  the  subjects  and 
of  both  countries." 
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ized  and  held  its  first  meeting  on  September  26, 1934,  at  its  headquarterSi  the 
Latin-American  Center,  67  Broad  Street,  New  York. 

The  Chairman  of  the  Conmiission  is  Spruille  Braden,  one  of  the 
delegates  of  the  United  States  to  the  Seventh  International  Conference  of 
American  States.  When  completed,  the  commission  will  have  approximately 
60  members,  representing  all  of  the  American  Republics. 

Conmiercial  arbitration  and  its  possible  development  has  been  the  subject 
of  discussion  at  practically  all  of  the  Conferences  of  American  States  and  Pan 
American  Conmiercial  Conferences.  Furthermore,  a  study  of  tiie  laws  of 
arbitration  in  the  American  Republics  was  made  by  the  Intar-American  Hig^ 
Commission  in  1928,  and  the  practice  of  arbitration  was  examined  by  tiie  Pan 
American  Union,  in  cooperation  with  the  American  Arbitration  Acugociation, 
in  1931.  This  study,  presented  to  the  delegates  of  the  Seventh  International 
Conference  of  American  States,  constituted  the  basis  for  the  resolution  au- 
thorizing the  establishment  of  a  system  of  commercial  arbitration. 

The  underlying  thought  in  the  development  of  such  a  system  is  the 
standardization  of  the  laws  governing  arbitration  procediue,  and  tiie  develop- 
ment of  more  uniform  practices.  Such  standards  were  approved  in  Resolu- 
tion XLI  of  the  Seventh  International  Conference  of  American  States,  as 
follows: 

The  following  approximations  of  standards  in  matters  of  procedure  or 
of  practice  are  deemed  essential  in  rules  and  regulations  used  by  trade  and 
commercial  organizations  to  the  successful  fimctioning  of  an  American 
system: 

a)  Agreements  to  arbitrate,  whether  relating  to  existing  or  future 
controversies,  to  be  valid  and  enforceable,  and  where  enforcement  is  not 
provided  for  by  law,  trade  discipline  is  to  be  provided. 

b)  Parties  to  have  the  power  to  designate  arbitrators  and  to  fill  such 
vacancies  or  to  provide  a  method  therefor. 

c)  Proceedings  by  de  facto  arbitrators  to  be  more  precisely  defined 
by  the  parties  or  organization  under  whose  auspices  the  arbitration  is 
to  be  held. 

d)  The  full  impartiality  of  the  arbitrator  to  be  provided  for,  with  the 
right  of  challenge  or  removal,  by  the  organization  under  whose  auspioes 
the  arbitration  is  being  conducted  in  a  manner  provided  for  in  the 
rules  or  regulations  governing  the  proceedings. 

e)  An  uneven  number  of  arbitrators  to  be  provided  for  under  the 
rules,  all  of  whom  are  to  participate  in  the  proceedings  from  the  beg^l- 
ning. 

f )  Awards  in  all  instances  to  be  unanimous  or  by  majority  vote. 

g)  Waiver  of  the  right  of  appeal  to  be  provided  for  in  the  rules,  which 
shall  be  binding  on  tibe  parties,  and  which  vnll  limit  the  ground  for 
appeal  to  procedural  matters  and  to  such  questions  of  law  as  both 
parties  agree  to  submit  to  the  court. 

h)  The  wider  use  of  discipline  by  the  organization  whose  members 
participate  in  an  arbitration  and  refuse  to  abide  by  the  award  where 
the  law  is  inadequate  to  compel  performance  of  the  terms  of  the 
award. 
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The  Inter-American  Commercial  Arbitration  Commission  has  adopted  as 
the  most  expeditious  plan  for  the  development  of  a  system  of  inter-American 
arbitration,  the  establishment  of  a  local  committee  in  each  American  Repub- 
hc,  representing  in  so  far  as  possible,  nationals  of  the  different  American  Re- 
publics resident  in  that  republic.  These  committees,  familiar  with  the  laws 
and  trade  practices  in  the  republic  wherein  they  reside,  will  bring  about  the 
organisation  of  arbitration  tribunals,  either  independently  or  in  cooperation 
with  an  appropriate  existing  conmiercial  organization,  such  as  a  national 
chamber  of  commerce.  Panels  of  arbitrators  including,  as  far  as  possible, 
nationals  of  all  of  the  American  Republics  resident  in  that  republic,  will  be 
appointed,  and  standard  rules  for  the  conduct  of  arbitration  in  such  tribunals 
are  now  in  preparation. 

A  standard  clause  for  use  in  inter-American  conmiercial  contracts  has  been 
prepared.  While  the  laws  of  many  American  Republics  do  not,  as  yet,  pro- 
vide for  the  enforcement  of  an  arbitration  agreement  in  a  contract  referring  to 
future  controversies  which  may  arise  thereunder,  the  friendly  attitude  of  the 
business  men,  lawyers  and  commercial  organisations  in  all  of  the  countries 
concerned  encoiurages  the  Commission  to  anticipate  that  good  faith  will  be 
sufficient  in  the  carrying  out  of  such  agreements,  in  the  large  majority  of  cases. 
Meanwhile,  the  local  committees  of  the  Commission  are  assmning,  as  one  of 
their  important  responsibilities,  the  preparation  of  appropriate  amendments 
to  the  arbitration  laws  in  the  various  republics,  in  order  to  bring  them  into 
harmony  with  the  standards  approved  by  the  Seventh  International  Confer- 
ence of  American  States. 

In  the  short  time  since  its  organisation,  the  Commission  has  not  only  com- 
pleted the  above  plan,  but  is  putting  it  into  operation  in  some  of  the  Ameri- 
can Republics  and  is  proceeding  as  rapidly  as  possible  with  its  initiation  in  the 
others.  Spbuillb  Bbadbn 

THB  AUSTRIAN  CONSTITUTION  OP  19S4 

The  tempestuous  events  in  Austria  since  March  4, 1933,  have  resulted  in  the 
adoption  of  the  new  Federal  Constitution  of  April  24, 1934.  Many  of  its  pro- 
visions have  a  special  significance  because  of  the  light  which  they  throw  upon 
the  Austrian  attitude  toward  international  law  and  the  conduct  of  foreign 
relations.^  There  having  been  no  opportunity  to  observe  the  practical  appli- 
cation of  these  constitutional  principles,  the  interpretations  which  follow  are 
necessarily  based  entirely  upon  a  textual  analysis  of  the  new  document. 

Following  the  phraseology  of  Article  9  of  the  Constitution  of  1920,  the  new 

>  The  extraordinary  circumstances  surrounding  the  adoption  of  the  so-called  corporative 
eoostituilon  are  well  known.  The  text  of  the  new  constitution  first  appeared  in  the  decree 
of  April  24, 1034  {BundugetdMaUfiir  die  RepubUk  Oiterreu^,  No.  70,  April  30, 1034) ;  it  was 
mbsequently  given  its  formal  approval  by  the  former  National  Assembly  April  30,  1034 
[PundesgeMiddaU  far  die  RepMik  Osterreu^,  No.  72,  April  30, 1034).  Simultaneously  the 
Utle  of  the  official  gazette  was  changed  to :  BtmdeegeseUblaU  fUr  den  Bundesetaat  OtUrreuh. 
The  text  of  the  constitution  is  reprinted  in  its  first  number  of  May  1, 1034. 
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constitution  establishes  as  one  of  its  fundamental  principles  that  'The  gen- 
erally recognised  norms  of  the  law  of  nations  constitute  an  integral  part  of  the 
federal  law"  (Article  8) .  Since  similar  provisions  were  incorporated  in  the 
German  Constitution  of  1919  (Article  4) ,  the  Spanish  Constitution  of  Decem- 
ber 9, 1931  (Article  7),*  and  the  Estonian  Constitutions  of  1920  (Artiole  4) 
and  1933  (Article  4)  ,*  this  featiue  is  not  to  be  regarded  as  a  novelty.  Never- 
theless, the  new  Austrian  Constitution  affords  no  solution  to  the  much-de» 
bated  question  whether  the  assent  of  Austria  to  an  alleged  "rule"  of  interna- 
tional law  is  necessary  for  the  incorporation  of  the  rule  into  the  body  of  fed- 
eral law,  or  whati  if  this  assent  is  necessary,  is  the  appropriate  manner  in 
which  it  is  to  be  demonstrated^  Beyond  the  mere  enunciation  of  this  prin- 
ciple, however,  the  constitution  empowers  the  Federal  Court  of  Justice  to  take 
jurisdiction  over  offenses  against  international  law  (Article  175),  with  a 
further  proviso  that  a  special  federal  law  shall  establish  the  particulars  of  this 
competence  and  shall  outline  the  procedure.  From  this  it  may  be  argued  (1) 
that  Article  8  may  be  given  more  than  a  formal  interpretation  and  Hiat  ''in- 
ternational law"  will  be  held  by  mimicipal  courts  to  have  a  fairly  broad  con- 
tent, or  (2)  that  the  reverse  may  be  the  case,  that  the  special  law  to  be  enacted 
by  the  legislative  may,  in  the  process  of  definition,  establish  limitationa 
which  may  narrow  its  scope.  In  any  event,  it  is  possible  that  the  pro- 
posed enactment  may  finally  determine  the  authority  competent  to  eq>reBB 
Austria's  "assent"  to  particular  rules  of  international  law  if  this  should  be 
held  necessary.  This  may  eventually  terminate,  in  Austrian  law,  at  leasts  a 
troublesome  theoretical  question  which  has  not  had,  thus  far,  great  practical 
significance. 

As  in  the  past,  the  President  nominally  "represents  the  Confederation  in 
foreign  affairs,  receives  and  accredits  ambassadors,  gives  the  neceesary  ap- 
proval for  the  appointment  of  foreign  consuls,  names  the  consular  representa- 
tives of  the  Confederation,  and  concludes  international  treaties"  (Article  78). 
It  will  be  understood,  naturally,  that  the  Federal  Government,  controlled  fay 
the  Chancellor,  will  exercise  these  and  other  presidential  powers  in  fact. 

In  view  of  the  federal  character  of  the  Austrian  State,  tiie  conduct  of  foreign 
affairs  involves  two  different  questions:  (1)  Where  is  the  line  to  be  drawn 
between  the  competence  of  the  Federal  authorities  and  those  of  the  Landerl 
and  (2)  What  limitations  are  to  be  imposed,  and  what  formalities  established, 
to  govern  the  exercise  of  the  power  by  Federal  authoritiesT 

The  first  of  these  questions  is  clearly  disposed  of  in  the  new  constitutiott. 
Jurisdiction  to  conclude  all  treaties  is  vested  in  the  Federal  Govenmient 

*  See  Manley  O.  Hudson,  this  Joubnal,  Vol.  26  (1932),  p.  579  ff. 

'  The  EMonian  Constitution  of  1933  (RUgi  Teaioja,  No.  86,  Oct.  28, 1933}  resdcq^yted  the 
language  of  the  1920  document  in  this  respect. 

« Hans Edsen,  JK0  7ey/aMitn0«0eM(s (20r  AepublO; 0  (1919-1922);  for  Germany, 

the  same  question  is  argued  by  G.  A.  Wab,  **Die  BedeiOung  des  Art.  4  der  Weimar  Rm€k9' 
fmffutumg  for  das  naHanale  RedUsaytiem,*'  in  ZeOsthrift  fOr  VlXkerrtM,  VoL  18  (1924),  p. 
166  £F. 
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(Article  34,  para.  2) ,  and  the  exercise  of  the  treaty-makiag  power,  iq  any  de- 
gree, by  the  Lander  is  clearly  proscribed.  But  in  every  federal  system,  there 
remains  the  danger  that  the  actions  of  local  authorities  may  prejudice  the 
mimidpal  enforcement  of  international  obligations  properly  concluded.  This 
has  been  anticipated  in  the  new  constitution  and  several  of  its  articles  give 
assurance  to  the  Federal  Government  that  it  may  avoid  embarrassment  on 
this  account.  The  Austrian  equivalent  of  Article  VI  of  the  Constitution  of 
the  United  States  is  foimd  in  Article  112  which  establishes  the  primacy  of 
the  Federal  constitution  over  the  constitutions  of  the  Lander  by  the  simple 
prescription  that  the  latter  may  not  be  in  conflict  with  the  former.  Article 
43,  however,  defines  in  greater  detail  the  subordinate  role  of  the  Lander. 
This  article  specifies  rather  more  precisely  than  is  the  case  in  other  national 
constitutions  the  responsibilities  of  the  member-states  with  regard  to  treaties. 
"The  Lander  are  required  to  take  precautions  when,  within  the  sphere  of  their 
autonomous  action,  it  becomes  necessary  to  apply  international  treaties.  If 
a  Land  does  not  suitably  comply  with  this  duty,  the  authority  to  take  such 
measures,  including  the  necessary  legislation,  passes  to  the  Federal  authority. 
In  the  application  of  treaties  with  foreign  States,  the  Confederation  reserves 
the  rigtit  of  supervision,  even  over  matters  which  pertain  to  the  autonomous 
sphere  of  action  of  the  Lander.**  This  supervision  is  one  of  the  forms  of 
"indirect  federal  administration^'  {mittelbare  Bundeaverwaltvng)  ^  the  pro- 
cedure of  which  is  set  forth  in  further  detail  in  Article  116.  The  result  of  the 
constitutional  scheme  is  twofold:  (1)  local  authorities  are  under  a  well  de- 
fined mandate  to  observe  applicable  treaty  stipulations,  subject  to  federal 
intervention,  and  (2)  an  absolute  and  enforceable  injunction  is  laid  upon  the 
Lander  to  refrain  from  enacting  local  legislation  which  might,  in  any  degree, 
interfere  with  treaty  enforcement.  Of  course,  Austria  could  not  validly 
maintain  in  an  international  controversy  resulting  from  the  non-observance 
of  a  treaty  that  defects  in  her  constitutional  system  excuse  her  from  the  per- 
formance of  her  international  obligations.  Nevertheless,  the  new  constitu- 
tion obviates  the  possibility  of  internal  conflict,  and  despite  her  federal  char- 
acter, Austria  faces  the  rest  of  the  world  as  a  single,  homogeneous  unit, 
entiiely  competent  to  give  guarantees  of  treaty  observance.  Since  her 
Lander  have  frontiers  in  common  with  six  foreign  Powers  and  international 
irritations  are  almost  continuous,  Austria's  care  to  resolve  debatable  ques- 
tions of  jurisdiction  before  they  arise  has  added  significance. 

The  conduct  of  foreign  affairs  by  the  Federal  authorities  is  somewhat  com- 
plicated by  the  existence  of  no  less  than  six  bodies  which  participate,  to  some 
extent,  in  the  legislative  process.  The  Federal  Assembly  {Bundeaveraamm' 
hmg)  is  empowered  to  "deliberate"  upon  declarations  of  war,  with  only  an 
implication  that  its  assent  is  required  (Article  52).  Those  international 
treaties  which  "modify  legislative  norms  or  which  obligate  the  Confederation 
to  enact  legislation"  will  come  before  the  Federal  Diet  {Bundestag)  in  the 
form  of  projects  of  law  emanating  from  the  Government  (Article  51,  para.  3) . 
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Such  treaties,  in  oider  to  be  "valid,"  must  be  approved  by  the  Diet  (Artie) 
68) ,  but  the  cosBtitution  does  not  speeify  that  eueh  approval  most  preoed 
ratification.  Whetbo-  treaties  to  be  valid  internationally  must  he  apiHtiiva 
before  their  ratification  by  the  Diet  promiaee  to  become  a  highly  debate 
queetioo  among  Austrian  jurista.  Article  68  does  openly  admit  of  st  leai 
nteezception  totherequirement  of  legislative  f^Q>roval:  uodw  certain  eondi 
tions,  the  Govenucent  is  empowered  to  place  treaties  relating  to  the  r^olfl 
tioD  of  commercial  relations  and  transportation  into  effect  by  deove  tor 
period  not  to  exceed  one  year.  The  constitution  also  recogniies  1^  possi 
Inlity  that  a  condition  may  arise  which  may  make  it  dedrable  for  a  b«sty  t 
Buprasede  a  portion  of  the  constitution  itself.  Where  an  intematitmal  treat; 
involves  such  a  modification,  a  special  procedure  u  outlined:  the  deHben 
tions  in  the  Diet  require  tiie  presence  of  a  quorum  and  the  ^iprovBl  of  twc 
thirds  of  the  members  voting  upon  the  proposal  (Article  60) . 

A  second  class  of  intemational  treaties  is  recognised  in  Article  68:  "Iota 
national  treaties  of  a  public  character,  which  do  not  modify  legid  rdation 
ships,  to  be  valid  must  have  the  approval  of  the  Council  of  State  (Staattrat 
or  of  a  committee  elected  from  it."  This  introduces  the  third  le^slatire  ek 
ment.  The  Council  of  State,  twenty  membere  of  which  will  belong  to  tli 
Federal  Diet,  is  inferior  to  the  Diet,  and  while  the  treaties  upon  wbieb  i 
passes  are  pubhc  (as  distinguished  from  secret),  they  will  not  preoent  odd 
plications  in  the  legal  structure  within  the  State.  In  the  third  place,  tbei 
may  be  treaties  of  a  more  confidential  nature,  tor  trtiich  publicity  nwy  fa 
imdesrable,  but  which  do  not  involve  changes  in  legislation  (Aitiole  70] 
Under  these  circumstances  the  President  may  authorise  the  Government  t 
conclude  treaties  which  are  not  comprised  within  the  categories  enumerate 
in  Article  51,  para.  3  (treaties  alterii^,  or  assuming  an  obligation  to  alta 
legal  relationships)  or  Article  68  (other  jniblic  treaties) .  Hence,  whenen 
the  Government  finds  it  advisable  to  conclude  a  secret  agreement  with  •  fa 
eign  Power  which  will  establish  a  perfect  international  obligation,  this  ma 
be  authorised  subject  to  but  one  practical  limitation:  that  the  tieaty  so  oob 
eluded  cannot  alter  the  law,  and,  by  implication,  that  the  foreign  Power  i 
aware  of  this  disabihty.  No  great  confusion  is  expected  to  follow  from  thi 
The  "political"  treaties  which  are  the  most  likely  subjects  of  secret  agreeoM 
do  not  usually  concern  the  realm  of  domestic  legislation.  This  raiaes  t 
interesting  query:  If  intemational  law  is  an  integral  part  of  the  federal  lai 
does  Article  Xvm  of  the  Covenant  of  the  Le^ue  of  Nations,  reqmriag  tli 
r^stration  of  treaties,  constitute  a  "generally  rec(%nised"  principle  of  inta 
national  law? 

In  summary,  then,  Austrian  treaties  fall  into  three  categories:  (1)  thn 
which  affect  the  law  of  the  land ;  (2)  those  public  treaties  w^ch  do  not  affei 
the  local  law ;  and  (3)  treaties  in  regard  to  which  l^ialative  action  is  reoden 
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are  establiabed  in  several  sections  of  the  constitution.  (1)  Articlee  51  and 
68,  above-mestioned,  require  legislative  discusaions  of  certain  classes  of 
treaties;  (2)  Article  52  requires  that  when  the  Federal  Assembly  deliberates 
upon  a  deolaration  of  war  that  thie  be  done  in  a  "public  seasion" ;  (3)  Federal 
treaties  upon  which  the  Diet  has  passed  are  to  be  published  in  the  Bundes- 
geaettblatt  with  a  statement  of  the  decision  of  the  Diet  (Article  67) .  In- 
cidentally, these  treaties  are  to  be  published  only  in  their  German  text,  when 
■uidi  is  authentic;  and,  (4)  the  possibility  of  a  popular  referendum  is  indi- 
cated in  Article  65  (para,  a)  where  it  is  made  possible  for  the  Govemmeut  to 
refertotfaepeop^eaprojectof  law  which  might  otherwise  goto  the  Diet,  and, 
in  that  manner,  to  overrule  an  adverse  decision  in  the  Diet.  Treaties  are 
not,  however,  directly  mentioned  in  this  passage. 

The  latmt  possibilities  of  at  least  one  other  article  merit  brief  mention. 
Article  147  is  an  "emergency"  clause  designed  to  enable  immediate  adminis- 
trative action  to  be  taken  "whenever  it  may  be  necessary  to  maintain  security 
and  public  order,  to  safeguard  important  economic  interests  or  the  financial 
intereetA  of  the  Confederation."  It  is  apparent  that  treaties  might  become  a 
suitable  vehicle  for  surmounting  such  emergencies.  Where  this  emergency 
action  is  necessary,  the  ordinance  power  of  the  Government  may  be  freely 
used  to  aocmnplish  the  necessary  purpose.  The  decrees  issued  under  this 
article  have  a  duration  of  no  more  than  three  years  and  may  be  rejected  by 
the  Diet  when  submitted  to  that  body  in  due  course.  Nevertheless,  should 
a  treaty  be  ratified  and  placed  in  effect  by  emergency  decree,  the  legal  re- 
quirements of  the  moment  will  have  been  satisfied  and  the  subsequent  re- 
jection of  the  decree  by  the  Diet  would  hardly  overcome  the  fait  accompli. 
Article  147  closely  resembles  the  Italian  law  of  January  31,  1926,  which  is 
one  of  the  juridical  comer-stones  of  the  Fascist  regime."  It  is  well  known 
that  the  Austrian  Constitution  of  April  24,  1934 — generally  known  as  the 
"corporative"  constitution — was  inspired  in  large  measure  by  the  Fascist 
example  and  experience.  The  text  of  Article  147  follows  closely  that  of  the 
Italian  law  of  1926  which  was  enacted  with  an  eye  to  its  possible  use  in  con- 
nection with  treaties,  in  which  case  it  overrides  all  other  constitutional 
limitations  imposed  under  the  Statuto.  Should  this  background  color  the 
interpretation  of  the  Austrian  Constitution,  it  is  apparent  that  many  of  its 
valuable  constitutional  safeguards — if  they  were  intended  as  such — may  be 
set  aside.  It  is  to  be  hoped  that  the  necessity  of  such  an  interpretation  will 
not  arise. 

H.  AsTHrB  Steiner 
Ufiiversity  of  California  at  Los  Angeles 

'Gauetla  ufficiaU  (Rome),  1826,  No.  100;  see  H.  Arthur  Steiner,  "The  Treaty-Making 
Power  in  Faadst  Italy,"  American  Political  Science  Review,  Vol.  26  (1931),  pp.  147-lffl. 
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AbbKTl&tioiu:  B.  I.  N.,  Bulletin  of  Intenutionsl  Nnra;  C.  3.  MtmUar,  ( 
Monitor;  Clumt,  Jouniml  dn  droit  int«nuttioiiMl;  Cmd.,  QnaX  Britain,  FaiUamaitHr  p^ia 
Cont-  Rk.,  CoDgrMBlonAl  Record;  Cur.  flwt.,  Currmt  Hiitoi?  (N«w  York  TimM);  Jhn] 
L'Eimpe  Nouvdle;  Ex.  Agr,  Ser,,  U.  S.  Exeoutire  AgrMmsnt  Strin;  Omum,  A  Hontl 
Rarlew  of  International  Affaira;  O.  B.  Treaty  Series,  Great  Britain  Tnmtj  Serin;  I.L.O.i 
Intcniational  lAbor  Office  Bulletin;  L.  N.  M.  S.,  League  of  NaUou  Monthly  Sommai 
L.  N.  O.  J.,  League  of  Natione  OfBoial  JoonuJ;  L.  ff.  T.  a^  Laagne  of  Nattam  Trea 
Scriee;  P.  A.  U.,  Pan  Aoierionn  Dnion  Bulletin;  Pnm  ni*Mn,  U.  8.  State  Departmei 
R,  A.  I.,  Revue  a&onautique  intcniational;  T.  I.  B,,  TttaXy  Information  Bulletin,  U. 
State  Department. 
Avgutt,lBSS 

2  (o  April  2, 1934    CoeTA  Rica— Ibibh  Fbxb  Stati.    Exebanged  notea  in  regud  to  eoi 

merdal  relations.    Text:  Q.  B.  Trttiijf  Serin,  No.  28  (1034). 
DeetnAer,tBSa 
21        Ababu — Tbaxbtobsak.    Exchanged  ratificationa  of  treaty  of  ftiendihip  and  go 

neighbonhip,  signed  at  Jeruaalem  on  Jtily  27, 1933.    CimI.  4691. 
February,  1934 

3  AFGHAmBTAH' — Gb>at  Bbttain.    Notee  exchanged  in  Kabul  tegaiiBng  (leUiaHati 

ofbonUer.    Text:  0.  £.  IVeotifSertet,  No.  25  (1934),  (Awl.  4701. 
April,  I9S4 
16        Gbxat  Bkitaik— Poland.    Signed  eonvention  relating  to  tonnage  maaniKWiont 

merchant  ahipe.    Poland  No.  2  a934),  Cmd.  4704. 
19       GsBAT  Bbitaim — RnesiA.    Signed  panel  port  oonTentlon.    Text:  fiMMJa  No. 

(1934),  Cmd.  4609. 
24        Gbhat  Bbitaut — LrrKUAKiA.    Signed  convention  regarding  le^  i«iiiiiMi<liini 

dvU  and  oommeroial  mattaiB.    Litkuatua  No.  2  (1934),  Cmd.  4693. 
May.ieSi 
2        BBLann^-GBBAT  Bbttain.    Signed   oonvoition   for  redprooal  enfoTOwneut 

judgments  in  dvil  and  oommeroial  matteia.    Cmd.  4618. 
Jwu,1934 

4  EcuADos — Qbhat  BBiTAnr.    Signed  mpplementary  eonvention  to  the  tteaty 

Sept.  20, 1880,  r^arding  extradition.    Beuador  No.  1  (1984),  Cmd.  4700. 
11/28  LrmrAmA — TTMmn  9tat».    Signed  agreement  modifying  mmi^yKirder  eoon 

tion  of  1023.    T.  I.  B..  Sept.,  1934,  p.  13. 
23        Damkici — ^Poi.AifD.    Signed  agteonent  relating  to  harbor  poUee.    Text:  L.  if.  O,. 

Sept.,  1934,  p.  1123. 
July,  19SA 
2        Danxio — ^Poland.    Signed  convention  on  aoeial  insurance,  whldi  provided  for  ari 

tral  tribunal  to  settle  poeaible  dlfFuencea  of  opinion  as  to  ita  Intspntatia 

L.  N.  M.  8.,  Sept.,  1934,  p.  214. 
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6  Estonia — ^Latvia*  Exchanged  ratifieationB  of  treaty  for  organisation  of  aUianoe, 
signed  at  Riga,  Feb.  17, 1034.    T.  I.  B,,  Aug.,  1934,  p.  3. 

20/aO  Gbiat  Britain— NsrmDBLANDB.  Exchanged  notes  regarding  oommeroial  relations. 
Q.  B.  Treaty  Series,  No.  23  (1934),  CnuL  4662. 

24  HAm— -Unitbd  States.  Signed  agreement  at  Port-au-Prince,  modifying  Artides  I, 
n  and  V  of  the  agreement  signed  Aug.  7, 1933,  concerning  "Hatianisation  of  the 
Garde"  and  withdrawal  of  military  forces  from  Haiti.    T,  /.  B.,  Aug.,  1934,  p.  3. 

2  amd  17  Ceoj^ — ^Unitbd  States.  Agreement  concerning  radio  communications  between 
amateur  stations  on  behalf  of  third  parties,  reached  by  exchange  of  notes.  T,  /.  B., 
Sept.,  1934,  p.  13. 

16  DomNioAN  RxpuBue— Unitbd  States.  State  Depsrtment  announced  that 
Dominican  Republic  had  negotiated  a  satisfactory  agreement  on  external  debt  of 
Dominican  Republic  with  Foreign  Bondholders  Protective  Council.  Tenns: 
N.  Y.  Times,  Aug.  17, 1934,  p.  1.    Press  Releases,  Aug.  18,  1934,  p.  105. 

20  ami  OeL  12    China — ^Unitbd  States.    Notes  on  silver-purchasing  policy  of  the  United 

States  exchanged.  Texts:  Press  Rdeases,  Oct.  20,  1034,  p.  250.  N.  Y.  Times, 
Oct.  15, 1034,  p.  4.    Times  (London),  Oct.  16, 1034,  p.  14. 

21  AfGHANiSTAN— Unitbd  States.    Recognition  of  Afghanistan  by  the  United  States 

Government  announced.    B.  /.  N.,  Nov.  8, 1034,  p.  17. 

22  Brazil — ^Ubuguat.    Signed  treaty  of  conciliation  and  obligatory  arlntration  at  Rio 

de  Janeiro.    T.  /.  B.,  Oct.,  1034,  p.  1. 

23  Aboentina — ^United  States.    Reciprocal  copyright  relations  established  by  proc- 

lamation of  President  Roosevelt.  Press  Releases,  Aug.  25,  1034,  p.  135.  DraU 
hauteur,  Nov.,  1034,  p.  122. 

28  Wheat  Aovibobt  Committbe.  Concluded  its  meetings  in  London  and  adjourned 
till  Nov.  20, 1034,  to  meet  in  Budapest.    B.  /.  N.,  Aug.  30, 1034,  p.  23. 

24  "Rules  of  Wab"  CoNnsBSNCE.    Belgium  issued  invitation  to  all  nations  to  take 

part  in  an  international  conference  on  the  rules  of  war  in  Brussels,  June,  1035. 
Draft  convention  for  humanisation  of  war,  drawn  up  at  Monaco  in  February,  1034, 
endorsed  by  International  Congress  of  Military  Medicine,  held  at  Li^  in  June, 
1034.    B. /.  i^.,  Aug.  30,  1034,  p.  13. 

28  Ant  Tbaffic  Congbess.  International  Air  Traffic  Association  opened  congress  at 
The  Hague.    N.  Y.  Times,  Aug.  20, 1034,  p.  11. 

28  Estonia — Gbbat  Bbitain.  Exchanged  ratifications  of  agreement  supidementary  to 
treaty  of  commerce  and  navigation  of  Jan.  18, 1026,  signed  July  11, 1034.  O.  B. 
Treaty  Series,  No.  32  (1034),  Cmd.  4736. 

28  Saab  Plebiscite,  1035.  On  Aug.  20,  the  organisation  of  a  Supreme  Plebiscite 
Tribunal  and  eight  divisional  tribunals  was  announced  by  Secretariat  of  the  Lesgue 
of  Nations,  to  begin  operations  on  Sept.  1.  Appointments:  L.  N,  M,  S.,  Aug., 
1034,  p.  188.  On  Sept.  5,  France  submitted  memorandum  to  League  Coun- 
cil suggesting  that  two  plebiscites  be  held,  one  preliminary  and  one  definitive. 
C.  S.  Monitor,  Sept.  5, 1034,  p.  3.  N.  Y.  Times,  Sept.  0, 1034,  IV,  2  and  VIII,  3; 
Oct.  7, 1034,  IV,  1.  On  Sept.  8,  the  Council  examined  the  report  of  its  committee 
on  the  measures  taken  since  June  in  preparation  for  the  plebiscite  to  be  held  on 
Jan.  13,  1035.  It  was  decided  to  hold  extraordinary  session  about  Nov.  15  to 
examine  further  reports.  L,  N,  M.  S,,  Sept.,  1034,  p.  211.  L,  N.  0.  /.,  Sept., 
1034,  p.  1147. 
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QaMMun—BwaDmi.    Slpwd  ^Hinc  UBanMni  te  Badln.    S.  /.  tf.,  Etapt.  1 

1BS4,  p.  16. 
(teBuiTT — Nbibbblubm.    Signed  ip— *""*  iH«vldiig  for  tnaifir  of  fatHMt  • 

■n  print*  avraau  loaot  ud  ottMr  debt  <Mt»tkma,  In  HoOMtd.    B.  /.  if.,  8q 

13, 1934,  p.  IS. 

ias4 


BeriMd   tnds   ■peauMnt   euM   into   fsrea^    CW.    ffii 

Nov.,  1934,  p.  248. 
1/17  Gxm^T  Bmr  Aix-^iinsD  Statib.    ARsnpmMitteDratailTClIdfttisnafQCElifiaii 

of  air  worthineH,  e&teted  by  enbanca  of  notM.    Prmt  Stimtn,  Sept.  22,  IM 

p.  14.    Text;  Bx.  Agr.  Ser.,  No.  89. 
t        CcBA— DiRTB)  SriTiB.    BedpTOC*!  oommereU  agre^nmt,  rigned  on  Ahk.  24  ai 

prodaimed  b;  Reiident  Booeentt  w  Aug.  30,  euaa  into  fbreai    Tnrt:  Bx.  At 

Ser.,  No.  67. 
4-21  MnninoKB  Indcbtbt.    Special  oommittee  of  the  Senate  inreBtigattng  the  nmnitio 

industiy  held  heaiinp  in  WaahlngtoD.    Analyse:  Fanitn  PcUey  Baperit,  Dee. 

1934. 


9        ArBTHiA— Unttbd  Btatbs.    Exchanged  ntlBoationa  of  m 

tcmty  signed  Hay  19, 1934.     V.  S.  Tnaiy  Seria,  No.  878. 

fl  BxLgiuif — Gbbhant.  Agreement  signed,  appljring  alao  to  Luxanbuig,  for  wotfci: 
of  cleanng-4iouse  airangemente  for  trade  between  the  thiee  oonntrieB.  B.  1. 1 
Sept.  13,  1934,  p.  11. 

5  Iraq — Stua.    Signed  agreanent  regarding  transfoenoe  to  Syria  ot  1,400  rebth 

and  dependents  of  Aaeyriana  who  OKMnd  frontier  into  Syria  in  IS38.    B.  /.  / 
Sept.  13, 1934,  p.  24. 

6  Japaw — Rdsoia.    Signed    agreement    for    navigating    fiiHBo-Manehutiaii    boni 

watere.    C.  S.  Monitor,  Sept.  fl,  1934,  p.  1. 

6  ScANDiKAviAii'  CoMixBENca.  Foreign  Minietera  of  Sweden,  Norway,  Flnlaod  ai 
Denmark  met  in  Stockholm  to  diecufls  oommercial  ooOpcnttion.  B.  I.  N.,  Sei*.  1 
1934,  p.  31. 

7-19  Lbaoub  of  Nations  Council.  Slot  eeanon  opened  on  Sept.  7,  and  82d  inertgn  < 
Sept.  19,  for  oonaideration  of  entry  of  new  ntemben  into  the  Leagne,  the  St 
plebiscite,  mandates  and  other  matters.  L.  N.  M.  S.,  Sept.,  1934.  L.  if.  0.  ■ 
Nov.  1934. 
9  Intbbhatiomai.  Law  Association.  Opened  38th  oonfoenoe  in  Bnd^iert  m 
adopted  reeolution  on  the  Eellogg  Pact  to  be  known  ae  "Bndapeat  artlcdea  of  inb 
pretation  of  the  Briand-Kellogg  pact."  Text:  Timet  (London),  Sqpt  13,  IW 
p.  9.  C.  S.  Momtor,  Oct.  1,  1934,  p.  1.  WoHd  Affoin,  Deo.,  1934,  p.  310,  tl 
JoDBMAL,  Mipra,  p.  93. 

12  Bautic  PAcr.  Treaty  for  mutual  understanding  and  agreement  on  fonifa  poUtii 
questions  of  mutual  importance,  signed  at  Geneva  by  Forogn  Miniatas  ot  I 
tonia,  Latvia  and  Lithuania.  Timet  (London),  Sept.  13,  1984,  p.  0.  Ts 
7'. /.  £.  Sept.,  1934,  p.  4.  AT.  r.  runei,  Nov.  11, 1934,  Vm,  9.  Tvct:  L'B»p 
InterruUitmaU,  Oct.  1,  1934,  p.  606. 

U-27  Lkaous  of  Nations  Abbuiblt.  Held  Ifith  ordinary  seanon,  daring  wUeb  Alghi 
istan,  Ecuador  and  Soviet  Union  were  admitted  to  mcanbership  and  the  lab 
givmi  permanent  seat  on  Council.    Spain,  Cliile  and  Turkey  were  eteoted  as  ttc 
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it  nembera.    Committee  of  22  to  formul&te  program  for  p«aoe  la  Chaoo 
wu  set  up.    Resolutions:  L.  ff.  M.  S.,  Sept.,  1934. 
17        Alxania— RmetA.    Eatablished  djplom&tio  relations.    B.  I.  N.,  Sept.  27,  1934, 
p.  SO. 

17  Great  BBnAix — Italy.    Exchanged  aotea  Tor  reciprocal  validalioa  of  certificates  of 

airWDltUnMi.     G.  B.  Treaty  Sena.  No.  30  (1934),  Cmd.  4734. 
1S-2S  iKTSKNAnoNAJ.  Labob  Obqakization.    Soviet  Union  was  admitted  to  the  Intema- 
tiixaX  I«bor  Organisation  on  Sept.  18,  Afghanigtaji  oa  Sept.  27,  and  Ecuador  on 
Sept.  28,  bringing  total  memberahip  to  62  states.    I.  L.  O.  Monthly  Sum.,  Sept., 
1934. 

18  Sonxr  Ukiom.    Admitted  to  membership  in  the  League  of  Nations  at  the  ISth 

AMonbly.    L.  ;^.  Af.  £.,  Sept.,  1934,  p.  201. 

19  BuLiBASiA — Obebcb.    Dispute  over  execution  of  arbitral  award  of  March  29,  1033, 

eonoeming  oertaia  forests  in  Central  Rhodope,  discussed  by  League  of  Nationa 
ConndL  L.  N.  M.  S.,  Sept.,  1934,  p.  209.  See  awards  in  this  Journal,  Vol.  28 
(1984),  pp.  760,  773. 

20  Itai>t — SwrnutiiAND.    Renewed  arbitration  treaty  of  Sept.  20, 1024,  for  ten  years. 

T.  J.  B.,Oot,,  1934,  p.  I. 

21  Obbhamt — N»THKaLANi>e.    Signed  agreement  for  clearing  system  under  control 

of  Rdchsbank,  B.  I.  N.,  Sept.  27, 1934,  p.  31.  Denounced  by  Netherlands,  tlie 
agreemont  lapsed  on  Nov.  16,  1934.    Times  (London),  Nov.  3,  1034,  p.  11. 


F  CoVKT  OF  Intbrnational  Jobticb.  Sir  John  Fischer  Williama,  the 
umpire  appointed  by  the  Permanent  Court,  gave  his  award  in  dispute  between  the 
Imperial  Persian  Government  and  the  Ceakomorawslca  Kolben-Danek  Company. 
L.  N.  M.  8^  Oct.,  1934,  p.  253. 

24  CnBA — DoimncAN  Repubuc.    Formal  note  of  refusal  of  Dominican  Republic  to 

accede  to  Cuba's  request  for  extradition  of  former  I^nident  Machado  made  public. 
Crimes  charged  to  General  Machado  regarded  as  poUtical  and  thus  outside  scope 
of  extradition  treaty  in  force  between  the  two  countriee.  Cur.  Hiit.,  Nov.,  1034, 
p.  216. 
24-20  Inter-parliambntart  Union.  Held  30th  conference  at  Istanbul,  and  adopted 
resolutions  on  security  and  disarmament,  social  questions,  representative  system, 
etc.  InUrparliameniary  Bidieiin,  Sept.-Nov.,  1034,  No.  9-11.  World  Affairw, 
Dec.  1034,  p.  212. 

25  Switsebland's  Was  Dauaobs.    At  request  of  Swiss  Government,  the  Council  of  the 

League  of  Nations  dealt  with  a  difference  between  the  Swiss  Confederation  and 
Germany,  the  United  Kingdom,  France  and  Italy,  as  regards  reparation  for  dam* 
ages  suffered  by  Swin  nationals  during  the  World  War,  amounting  to  about  fiO 
million  gold  francs.  A  rapport«ur  was  appointed  to  consider  the  question. 
L.  N.  U.  S.,  Sept.,  1934,  p.  208. 

26  Gbkmant — Italy.    Signed  new  clearing  agreement  for  trade  payments.    B.  I.  If., 

Oct.  U,  1934,  p.  17. 

27  AroHAineTAiir.    Admitted  to  membership  in  League  of  Nations  at  the  16th  AflMmbly. 

L.  N.  M.  S.,  Sept.,  1934,  p.  203. 
27        Cbdiese  Eastern  Railway.     Announced  that  Japan  and  Russia  had  agreed  upon 
price  to  be  paid  by  Mauchukuo  for  Soviet  Russia's  half-aharo  in  the  railway. 
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N.  Y.  TVmM,  Sept.  28,  IBM,  p.  7.  BamomU  Rarine  <4  SmM  ViAm,  Not.,  193 
p.  238.  Cur.  ffitt.,  Nov.,  1934,  p.  261 
27  FiNLAin) — GiuiAT  Britain.  CUim  of  Finland  ag&iiut  United  Elngdoin  In  ra|Met 
nnniBh  boato  uoed  by  the  United  Kingdom  during  the  war  was  deaK  wiA  I 
Council  of  the  League  but  deeiaion  poe^ioned  to  next  aMaion.  h.  N.  it.  I 
Sept.,  1934,  p.  208. 

27  Intbb-Ahirican  Comubbcul  Abbttkatiok  Cotaaaaas.    Katahlidted  at  Lat 

Amerioan  Center  in  New  York  by  Fan  American  Union,  to  aetiiparfaitnltiibaDi 
In  North  and  South  America.  Held  meeting  in  New  Yoric  N.  Y.  Timm,  8ei 
28,  1934,  p.  17.    C.  S.  Monitor,  Not.  IS,  1934,  p.  II. 

28  to  Ottobar  16    Cbacx)  Diapimi.    Committee  of  22  aet  up  bj  the  Aaembly  of  the  Lngi 

of  Nations  met  on  Sept.  28  and  appointed  a  oonoiliatianmibeommittae  wUdi  matt 
Sept.  29.  It  waa  found  that  28  govenunenta  had  taken  meaiuni  to  aifonie  « 
bargo  on  anoa  and  war  material  to  Bolivia  and  Paragut^.  L.  N.  M.  8^  Bep 
1934,  p.  207.  Norway'fl  agreement  of  Oct.  6  to  enforoe  embargo  completed  U 
of  European  oountriea  taking  auch  action.  B.  I.  N.,  Oct.  11,  1934,  p.  25.  < 
Oct.  IS  and  16,  full  committee  of  22  of  the  AaaemUjr  approved  repMt  of  nagotl 
tiou  of  Buboomnuttee,  and  decided  to  call  an  extraordinary  merttng  of  the  i 
sembly  on  Nov.  20, 1934.    L.  N.  M.  3..  Oet.,  1984,  p.  242. 

28  EcDADOK.    Admitted  to  memberahip  in  the  League  of  Natlou  at  the  IHhAaembl 

L.  N.  M.  8.,  Sept.,  1934,  p.  203. 

29  AaQMNTUfA — Gibhaitt.    Signed  trade  and  paymeota  agreement  in  Bneooa  Ata 

£. /.JV.,  Oct.  11,  ig34,p.  14. 
29        CAif AnA — Frakcx.    Signed  trade  agreement  auppleinentaiy  to  that  of  1983.    If.  '■ 

Timet,  Sept.  30,  1934,  p.  17. 
80        Obxat  BBrrAiiT — Fasaqcat.    Signed  aupplemeotary  convention  on  aitradftiaa 

reapect  of  the  United  Kingdom,  Australia,  New  Zealand  and  Union  of  Soidh  A 

riea.    Cffld.  4674. 
October,  19S4 
2        FDn^Aim — GiRHANT.    Signed  clearing  agreement  In  Berlin.    B.  I.  if.,  Oet.  1 

1934,  p.  18. 
S-6    iNTBHNATKmAi.  iNtTUTUTK  FOR  Uhifioation  ov  Fbtvatx  Law.    GovHoInc  bo( 

met  at  Rome  and  ^proved  two  draft  propoeala.    L.  N.  M.  8.,  Oct.,  19S4,  pi,  34 
£        Japan— Pkbv.    Pwu  notified  Japan  of  intention  to  denounee  oomauMial  tnal 

raUfied  Feb.  19, 1930.    N.  Y.  Timet,  Oct.  18, 1934,  p.  8. 
6        CmiTA.    Agreement  initialed  by  Miniatiy  of  Baitwaya,  the  BritUi  and  CUae 

Corporation  and  the  China  Devdopmoit  Finance  Ccupotation,  for  a  loait  <i  1 

million  doUara.    B.  I.  N.,  Oct.  11,  1934,  p.  16. 
9       Albzamdib,  Kino  or  Ytjooslavia.    Aaoasainated  at  Maneille,  Fkanee;  aoBBwdi 

by  Peter  11.    Cvr.  Bi^.,  Nov.  1934,  p.  243.    Foreign  Affaire,  Jan.,  IMS,  p.  30 
9        Intbbnationai.  AltRONADnCAL  Fedrratio».    Opened  34th  eongten  In  ''*™"^'»' ' 

Commeroe  of  the  United  Statea  in  WasUngton.    Preee  Beleaeee,  Oet.  IS,  193 

p.  246. 
10        Estonia — UNrrxn  SrATCa.    Signed  euppleroentary  extradition  tne/ty  In  WaAia 

ton.    Prett  Rdeatet,  Oct.  13,  1934,  p.  247.    T.  I.  B.,  Oct.,  1934,  p.  7. 
10       Latvia— United  Statxb.    Signed  suppletnentaiy  estiaditton  Ino^  in  WaiUivto 

Preet  Rtieoeee.  Oct.  13, 1934,  p.  247.    T.  I.  B,,  Oct.,  1934,  p.  7. 
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10  San  Mabino— Unitbd  States.  Signed  supplementaty  extradition  treaty  in 
Washington.    Press  Releases,  Oct.  13, 1934,  p.  247.    T.  I.  B.,  Oct.,  1934,  p.  7. 

10  Spain— Unttbd  States.    President  Roosevelt  issued  prodamation  extending  bene- 

fits of  Section  1  (e)  of  the  Copyright  Act  of  the  United  States,  approved  March  4, 
1909,  to  nationals  of  Spain.  Press  Releases,  Oct.  20,  1934,  p.  266.  T.  L  B., 
Oct.,  1934,  p.  14. 

11  Gebuant — ^PoLAMB.    Compensation  agreement  signed  at  Warsaw,  involving  an 

exchange  of  goods  to  a  total  value  of  20  million  marks.  B,  /.  AT.,  Oct.  25, 1934, 
p.  22. 

17  TuBXBT— Unttbd  States.  Turkey  will  pay  American  citizens  $1,300,000  for 
property  seized  during  the  World  War,  as  result  of  findings  announced  by  the 
Turko-American  Mixed  Claims  Commission.  Claims  of  405  Americans  living  in 
Turk^  were  examined  by  the  arbitrators.  Decision  must  be  approved  by  the  two 
governments  before  being  published.  Wash.  Post,  Oct.  18, 1934,  p.  1.  B.  /.  N,, 
Nov.  22, 1934,  p.  30. 

1^20  Gold  Bloc  CoNVBBBNGB.  Delegates  of  five  of  the  seven  European  nations  compris- 
ing the  gold  bloc  met  in  Geneva,  Sept.  24-25.  Delegates  of  all  seven  countries 
held  conference  in  Brussels  Oct.  19^20,  and  adopted  protocol  confirming  detennina- 
tion  to  maintain  present  gold  parities.  Peimanent  bureau  to  be  established  in 
Brussels.    Text:  Times  (London),  Oct.  22,  1934,  p.  14.    N.  Y.  Ttmes^  Oct.  21, 

1934,  p.  5. 

22  India — ^A:Pks,  Exchanged  ratifications  of  convention  regarding  commercial  lelfr- 
tk>ns,  signed  July  12, 1934.    Q.  B.  Treaty  Series,  No.  31  (1934),  Cmd.  4735. 

22  PftBiiANENT  Coubt  OF  Intbbnational  Justigb.  Opened  33d  session  to  consider 
Oecar  Chinn  case  (fluvial  transport  on  waterways  of  Belgian  Congo).  L.  AT.  M,  8,, 
Sept.,  1984,  p.  253. 

28  to  Noe.  7    Naval  Dtharmambnt.    First  conversations,  preliminary  to  naval  conference, 

1935,  were  held  in  London,  June  18  to  July  4,  between  British  Government  and  the 
United  States.  Delegations  from  Japan  and  the  United  States  participated  in 
talks  resumed  in  London  on  Oct.  24.  Discussions  came  to  a  standstill  by  the  end 
of  October.  Premier  MacDonald  proposed  compromise  plan  on  Nov.  7  to  end 
limitation,  which  Japan  refused  to  accept.  N.  Y,  Times,  Oct.  24-Nov.  9,  1934. 
Cwr.  HisL,  Dec.,  1934,  p.  327. 

24-27  International  Institxttb  of  Aqricultubb.  12th  general  meeting  held  in  Rome 
with  representatives  of  68  countries,  including  the  United  States.  Trade  barriers, 
commercial  treaties  and  planned  world  economy  were  discussed.  N,  Y.  Times, 
Oct.  23-Oct.  28,  1934. 

24(oiVov.5  Manchubian  Oil  MoNOPOLT.  On  Oct.  24,  American  and  British  Governments 
announced  that  they  and  the  Netherlands  had  made  protests  to  Japan  against  oil 
sales  monopoly  plan  in  Manchuria  as  outUned  to  the  agents  on  Oct.  19.  On  Nov. 
5,  Foreign  Minister  Hiroto  said  that  Japan  had  been  informed  that  monopoly  plan 
would  not  violate  the  Open  Door  pledges  and  advised  that  complaints  of  protesting 
oil  companies  be  taken  direct  to  Manchukuo  Government.  Cur,  Hist.,  Dec., 
1934,  p.  381. 

25  TuRKET — United  States.  Signed  final  agreement  at  Istanbul  for  settlement  of 
claims  of  nationals  of  each  country  against  the  other,  embraced  within  the  agree- 
ment arranged  by  exchange  of  notes  of  Dec.  24,  1923  and  Feb.  17,  1927.  Text: 
Press  notice,  Dec.  19, 1934. 
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90       CbouLT  BnTAiH— PoLuiD.    Sipwd  mgrecnwnt  Kb  Wannr  lalato*  to  « 
tnvdlan.    Poland,  No.  1  (19U),  Cmd.  MS8. 

SOtoATofwnibflrZ  Bauun  Entmmtk.  Feniunent  eoonoil  of  a 
(Oraeoe,  Bumwia,  Tw^  and  YagoaUvia)  h 
for  iliwiiiiiiim  of  gomal  politinl  tituKtlon  u  ftffaetiiig  thoM  n 
the  BaDum  Eiitant«  were  dnwn  up  and  an  Eoonomie  Cuandl  waalej  to  kaep 
four  govemmenta  inf  earned  on  matters  of  pcdllioal  and  eoonorolo  natnreb  Ti» 
(London],  Oct  31  and  Nov.  8, 1034,  pp.  13  and  11.  H.  Y.  Tvim,  CM.  >!,  IB 
p.  7. 

Si       Emkhiu— RuBBiA.    Signed  trade  agieanent  to  BupplemBst  agrenamt  of  Ifaf 
1929,  to  remain  la  force  for  three  yeara.    B.  I.  N.,  Nov.  8,  1984. 

U       HnrauT— Poland.    Ogned  eultnral  pact  at  Warww.    IFodL  Pari;  Oat.  22.  U 
p.  2.    B.  I.  N.,  Oct.  26, 1934,  p.  32. 

tfotmbtr,  1934 
I        Obbiumt — Qbxat  Bbitaik.    Initialed  agreement  for  settBog  tade  dtipate  i 
liquidation  of  outstanding  drf>ta.    Summarf :  N.  Y.  Timn,  Nov.  2;  p.  I.    n 
(London),  Nor.  2,  1934,  p.  14.    Cmd.  4726. 

3  Lincu  AoBSEifBHT.    Pauvian  Congren  approved  "Frotood  of  MmSAip  i 

ooOpcration"  ligaed  bjr  Colombia  and  Peru  on  M^  24,  1934.  N.  T.  Tim 
Nov.  4, 1934,  n,  fl.  Cur.  But.,  Deo.,  1934,  p.  349.  See  edltcnial  ecMug^t  in  I 
JomoTAL,  itipra,  p.  94. 

4  Lbna  GouinBLDB' AaBxaMmfT.    CompromiaeagreeHMntrignfldinHoaootr,iriiBn 

three  miDkm  pounds  is  awarded  to  the  oompanjr,  instead  of  the  13  "imoii  pan 
in  the  original  award.  60,000  ponnda  will  be  paid  hj  Rosria  after  dm  nttloat 
of  agreonent  by  both  parties  the  remainder  in  inatalmenta  every  ifat  bhbIIm  on 
twenty-year  paiod  aiding  in  I9M.  TimM  (London),  Nov.  H,  VM,  pi,  IS.  C 
ifoMlor,  Nov.  6, 1934,  p.  4. 

5  Great  BnrrAiir — Nobwat.    Agreement  to  estaUish  jcrfnt  eommlwlop  to  iaveatig 

fishery  disputes,  signed  at  London.  Timti  (London),  Nov.  A,  103^  pt  IS.  IV 
Cmd.  4729. 
fr  FOBWON  ImsBCOUBBi.  Departmental  order  No.  flOl  isnied  hy  D^Mrtnant 
State  ooneeming  em^doj'ment  of  American  dtiiens  aa  eounsel  1^  fiiiiigii  gorc 
ments.  Text:  Prea*  Aeleojet,  Nov.  10,  1934,  p.  290.  Iforld  A^atra,  Dae,  It 
p.  260. 

13  YcoosLAv  MBMORANsm.    YugDolavia  preaented  urgent  denwnd  to  Xdagas 

Nationa  for  action  on  activities  of  Himprian  natiooaliats  in  eonnaetioB  wtth 
ssasination  of  King  Alexander.    Text:  N.  Y.  Timet,  Nov.  26, 1984, 17,  2. 
M        AuBTBiA — Fkamob.    Signed  new  oommeroial  agreement  at  Paris.    Timm  CLooda 
Nov.  16,  1934,  p.  13. 

14  On.  McwopoLT  Law.    Promnlgated  in  Manchukuo,  also  a  law 

of  firms  in  the  oil  buBJneaa.    B.  T.  S.,  Nov.  22, 1934,  p.  27. 


IinVBKATIOKAL  CONVSNTIOHB 

Paris,  Oct.  13,  1919.    Protocol  of 


&BBUI.  Navioatioh. 
and  Deo.  11, 1929. 
Adhition:  Liechtenstdn  and  Switseriand.    T.  /.  B.,  Sept.  1934,  p.  8. 


amendmenta.     Fada,  JatM 
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Antciurr  AnAommn.    BaoM^  Hkjt  SB,  1018. 

Bmlifita&MApoiatd:apabi(pBdBBKBiAZoMatPntKiUn*totUonon).    T.  I.  B., 
Aug.,  1934,  p.  7. 

AiBCXAVT  LuBtLiTT  TO  Tsno  Pastoh  Of  iHB  SOKFAOi.    RoBW,  &Uy  21^  lt33. 

liat<|Eoa(Mm  tUpotHed:  Spain,  twnln>Hng  Moroooan  I^oteetonte.    T,  t,  £.,  Aug.,  1034,  p.  7. 

AiB  Taimc.    Wanaw,  Oet.  12, 1929. 

Adhmion  dtpotiiai:  United  Stotea,  July  SI,  1984.    T.  I.  £.,  Ai«.,  19H,  p.  7. 
JIal<ftea<*on  (b7>onl«i:  U.  &  S.  R.    T.  I.  B.,  Oct.,  1934,  p.  18. 

AauBNTiNi  Amu-War  Pact.    Bio  de  Jandro,  Oat.  10, 1988. 
Adlution:  Dominioan  Republic. 
A/Hution  drpotUed:  United  StatM,  Aug.  10, 1984.    T.  I.  B.,  Aug.,  1S&4,  p.  2. 

AuTOHOrm  TsAmo.    Waahington,  Oat  tl,  1980. 
AotifEeateMt  depotiUd:  Honduraa.    T.  I.  B.,  Aug.,  1984,  p.  17. 

Civn.  Was.    Havana,  Feb.  20, 192S. 

BatifiaaiondepotiUd:  CaU.    Jufyt8,1984.    T. /.  £.,  Aug,  1984,  p.  S. 

CONOO  (GenenJ  Act  of  BoUn).    Beriin,  Feb.  26, 188S. 

Bwiiion.    Saint-Gannain-fln-lAye,  Sept.  10, 1919. 
RaHjieation  dgpotOed:  United  Statea.     T.  I.  B.,  Oet.,  1984,  p.  S. 

CoPTBiflHT.    Beme,  Sept.  9, 1886.    Bflrlson.    Borne,  June  2, 1BS8. 


Belgluin.    DroU  d'avUur,  Oct.  15, 1984,  p.  109. 

Uorooeo,  Monaco,  Tunla.    DnU  (fouteHr,  Nor.  IS,  1934,  p.  131. 

CommRrKiTiNO  Cvnaxsot  and  Pbotoooi..    Ottwra,  April  20, 1939. 

Ralifieatum:  Poland  (on  bchaU  of  Danilg}  with  nsemtlons.    T.  I.  B.,  Sept.,  1034,  p.  13. 

Educatiokal  Filmb.    Gonava,  Got.  11, 1988. 
Ratifieaium:  Monaco.    L.  N.  O.  J.,  Oct,  1934. 

EiOHT-HoDs  Day.    Washington,  Nov.  28,  1919. 
Balificaiion:  Cuba.    L.  W.  0.  J.,  Oct.,  1034. 

Ettradition,    Mont«v)deo,  Dec.,  26, 1033. 

SattfieaUrm:  Dominican  Republio.     T.  I.  B.,  Oct,  1934,  p.  7. 

Fobeion  ARBrraAL  Awards.    Geneva,  Sept  26,  1927. 

Pnmu^ton;  Malta.    Aug.  13,  1934.    T.  7.  B.,  Sept.,  1934,  p.  9. 

General  kei  roR  Pacific  Settleuent.    Geneva,  Sept.  26,  1928. 
Adhetkm:  Switzerland,  Nov.  7, 1034.    B.  I.  N.,  Nov.  22, 1934,  p.  29. 

German  Peace  Treatt.    Veraaillea,  June  28,  1919. 
Amendments  to  Art.  393.    Geneva,  Nov.  2, 1922.    Game  into  force  on  June  4,  1934,  as 
result  of  ratification  by  states  composing  the  Council  of  the  League  of  Nations  and  by 
three-fourths  of  the  members.    /.  L.  0.  B.,  Got.  10, 1034,  p.  62. 

Load  Line  Contention.    Londoo,  July  G,  1930. 

Ratifieaiion  depotited:  Mexico.    T.  I.  B.,  Aug.,  1934,  p.  14. 

MARrrma  Moktoaoes.    Bmaeele,  Aug.  2fi,  1924. 
AdAMwrn  deponUd:  Finland.     T.  I.  B..  Aug.,  1034,  p.  IS. 
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MnjnLAtMKAI.  COHUKCUL  AORBniMNT  IlTCLVDIlf  a  FaTCSB>-Na1I0V  n  111^ 

Open  for  dguttin  to  «11  natioai  b;  the  Pan  AnMtlaaii  Unkn.    Jvij  U,  VOL    Tn 
P.  A.  v..  Out,  1984,  p.  712. 


United  StaUs.    Sept.  20,  1934.    Pn-  AtfauH,  Bqit.  22,  19U,  p,  3U.    r.  /.  J 
Sept.,  1934,  p.  9. 
Panama.    Sept.  29,  1934.    T.  I.  £.,  Sept.,  1934,  p.  10. 
Cuba.    T.  I.  B.,  Oct.,  1934,  p.  14. 
Nabooticb.    Geneva,  July  IS,  1931. 
Aeeiaion:  Norway.    L.  N.  0.  J.,  OeL,  1934. 

Greeoe.     T.  I.  B.,  Sept.,  1934,  p.  7. 
Honduras  and  Veneiuela.    L.  JV.  0.  J.,  Oct.,  1934. 
NATiORALrrr  or  Woun  CcnrvamnoK,    Montevideo,  Doe.  28, 1988. 
Raiifioatumt  deponted: 
United  Statca.    July  13, 1931 
Chile.    Aug.  29,  1934.    T.  J.  B.,  Oct.,  1934,  p.  & 
Text:  Bqual  Rights,  Dec.  1, 1934,  p.  349. 
Obschnx  Pdblicationb.    Genera,  Sept.  12,  1923. 
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JUDICIAL  COMMITTEE  OP  THE  PRIVY  COUNCIL 

(Tiecount  Sankey,  L.C.,  Lord  Atkin,  Lord  TomUn,  Lord  ] 
Lord  Wright) 

In  BE  A  RSFEBENCE  UNDEB  THE  JUDICUL  CoMMTTTtat  AOT,  1838,  IN  I 
JUBE  GSNTIUIC  ' 

July  te,  10S4 

IntenifttioDal  lAw^-Pirwgr  jwa  gentium— AetuaX  robbeiT  not  so  a . 

Actu&I  robbery  ia  not  an  eaaentUl  element  in  the  crime  el  jamy  furm  gwitiMm.  A  fi 
ti&ted  attempt  to  commit  a  piratical  robbery  is  aqually  piracy  pn  ganiimnt. 

By  an  Order  in  Council,  dated  November  10, 1933,  tha  fdlowiiic  queiti 
was  referred  to  their  Lordahips  for  their  hearii^  and  oonaderatdm.  "Whetl 
actual  robbery  is  an  essential  element  of  the  crime  of  piracy  jwn  gmttvum 
whether  a  frustrated  attempt  to  commit  a  piratical  robbvy  is  noi  Mini 
piracy  jure  gentium."  The  oircumstancee  giving  rise  to  Hxa  refereoM  an 
out  in  the  judgment  of  the  Board  delivered  by  the  Lord  Chancellor. 

The  Attomey-General  (Sir  Thomas  Inskip,  K.C.)  and  Mr.  Wilfiid  Lm 
on  behalf  of  the  Attorney-General,  supported  the  view  tiiat  actual  rabbi 
was  not  an  essential  elemeDt  in  the  crime  of  piracy  tuts  genttum;  ffir  Lei 
Scott,  K.C.,  and  Mr.  Kenelm  Preedy,  for  the  Secretary  of  State  for  tlw  Co 
nies,  supported  tiie  contrary  view. 

The  Lord  Chancellor,  in  ^ving  the  judgment  of  the  Board,  swd: — te  Ji 
uary  4,  1931,  on  the  high  seas,  a  number  of  armed  Chinese  nationals  wi 
cruising  in  two  Chinese  junks.  They  pursued  and  attacked  a  cargo  ju 
which  was  also  a  Chinese  vessel.  The  master  of  the  cargo  junk  «**"«r^ 
to  escape,  and  a  chase  ensued  durii^  which  the  pursuers  came  within  200  yai 
of  the  cargo  junk.  The  chase  continued  for  over  half  an  hour,  during  wfa: 
shots  were  fired  by  the  attacking  party,  and  while  it  was  still  proceeding  \ 
8.8.  Hang  Sang  approached  and  subsequently  also  the  bjb.  Shm  Chov.  1 
officers  in  command  of  these  merchant  vessels  intervened  and,  through  th 
agency,  tiie  pursuers  were  eventually  taken  in  charge  by  the  commander 
ffJIfjS.iSomme,  which  had  arrived  in  consequence  of  a  report  made  by  wirdi 
They  were  brought  as  prisoners  to  Hong-kong  and  indicted  for  the  crimfl 
piracy.  The  jury  found  them  guilty  subject  to  the  following  question  of  la 
"Whether  an  accused  person  may  be  convicted  of  piracy  in  circmnstan 
where  no  robbery  has  occurred."  The  full  Court  of  Hong-kong  on  furtl 
consideration  came  to  the  conclusion  that  robbery  was  necessary  to  hoi^mi 
conviction  of  pu-acy,  and  in  the  result  the  accused  were  acquitted. 

■TbeTlmeelAwBeports,  Oct.  19,  1934,Vol.51,  p.l2.  Reported  by  ChuleaC^ 
E^.,  Banister-at-Iaw. 


hr 


JUDICIAL  DBCISIOKB  141 

The  decision  of  the  Hong-kong  Court  was  final,  and  the  present  proceed- 
ings are  in  no  seoBe  an  appeal  from  that  court,  whose  judgment  stands. 

On  November  10, 1933,  Big  Majesty  in  Council  made  the  following  order: 
"The  question  whether  actual  robbery  is  an  essential  element  of  the  crime  of 
piracy  jure  gentiutn  (xr  whether  a  frustrated  attempt  to  commit  a  piratical 
robbery  is  not  equally  piracy  jure  gentium  is  referred  to  the  Judicial  Commit- 
tee for  their  hearing  and  eonsideration." 

It  is  to  this  question  that  their  Lordships  have  applied  themselves,  and 
they  think  it  will  be  cuiTenieut  to  give  their  answer  at  once  and  then  to  make 
some  further  observatioDS  on  the  matter.     The  answer  is  as  follows: 

"Actual  robbery  is  not  an  essential  element  in  the  crime  of  piracy  jure  gen- 
tium. A  frustrated  attempt  to  commit  a  piratical  robbery  is  equally  piracy 
jure  gentium." 

In  considering  such  a  question  the  Board  is  permitted  to  consult  and  act 
(m  a  wider  range  of  authority  than  that  which  it  examines  when  the  question 
for  determination  is  one  of  municipal  law  only.  The  sources  from  which  in- 
ternational law  is  derived  include  treaties  between  various  States,  State 
papers,  municipal  Acts  of  Farliameot,  and  the  decisions  of  municipal  courts, 
and  last,  but  not  least,  opiniona  of  jurisconsults  or  text-book  writers.  It  is  a 
process  of  inductive  reasoning.  It  must  be  remembered  that  in  the  strict 
sense  intematiooal  law  still  has  no  legislature,  no  executive,  and  no  judiciary, 
though  in  a  certain  sense  there  is  now  an  internstionai  judiciary  in  The  Hague 
Tribtmal,  and  attempts  are  being  made  by  the  I^eague  of  NatioDs  to  draw  tq> 
codes  of  international  law.  faking  genially,  in  embarking  upon  interna- 
tional law  tlieir  Lord^ps  are  to  a  great  extent  in  ihe  realm  of  opinion,  and  in 
estimating  the  value  of  opinion  it  is  permiseihle  not  only  to  sedc  a  consensiw 
of  views  but  to  select  what  appear  to  be  the  better  views  upon  the  question. 

With  regard  to  crimes  as  defined  by  international  law,  that  law  has  no 
means  of  trying  or  punishing  them.  The  recognition  of  them  as  constituting 
crimes  and  the  trial  and  punishment  of  the  criminals  are  left  to  the  municipal 
law  of  each  country.  But  whereas  according  to  international  law  the  criminal 
jurisdiction  of  municipal  law  is  ordinarily  restricted  to  crimes  committed  on 
its  terra  firma  or  territorial  waters  or  its  own  ships,  and  to  crimes  by  its  own 
nationals  wherever  committed,  it  is  also  recognized  as  extending  to  piracy 
committed  on  the  high  aeas  by  any  national  on  any  ship,  because  s  person 
guilty  of  such  piracy  has  placed  himself  beyond  the  protection  of  any  State. 
He  is  no  longer  a  national,  but  hostis  huTnani  generis,  and  as  such  he  is  jus- 
ticiable by  any  State  anywhere.  Grotiua  (1583-1645)  De  Jure  Belli  ac  Pads, 
Vol.  II,  cap.  20,  section  40. 

Their  Lordships  have  been  referred  to  a  very  large  number  of  Acts  of  Par- 
liament, decided  cases,  and  opiniona  of  jurisconsults  or  text-book  writers, 
some  of  which  lend  colour  to  the  contention  that  robbery  is  a  necessary 
ingredient  of  piracy,  others  to  the  opposite  contention.  Their  Lordships  do 
not  propose  to  comment  on  all  of  them,  but  it  will  be  convenient  to  begin  the 
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present  discussion  by  referring  to  the  Act  of  Henry  VllI,  o^.  16,  in  the  yeai 
1536,  which  was  entitled  "An  Act  for  the  punisbmait  of  pirates  and  robbcn 
of  the  sea."  Before  that  Act  the  jurisdiction  over  pirates  was  enrcdsed  by 
the  High  Court  of  Admiralty  in  England  and  that  court  administered  the  civil 
law.  The  civilians,  however,  had  found  themselves  handioapped  l^  some  ol 
their  canons  of  procedure,  as,  for  example  tiiat  a  man  could  not  be  found  goiltj 
UDless  he  either  confessed  or  was  proved  guilty  by  two  witncasea.  Tlw  Ad 
recites  the  deficiency  of  the  Admiralty  jurisdiction  in  the  trial  of  offcnoet 
according  to  the  civil  law,  and  after  referring  to  "all  treasons,  felonies,  rob- 
beries, murders  and  confederacies  hereafter  to  be  committed  in  or  upon  thf 
sea,  kc,"  (it  is  not  necessary  to  set  out  the  whole  of  it) ,  proceeds  to  enaet  tlial 
all  offences  conmiitted  at  sea,  ka.,  shall  be  tried  according  to  the  oammcQ  Ian 
under  the  Kii^s  commiacdon,  to  be  directed  to  the  Admiralty  and  othen 
within  the  realm. 

Many  of  the  doubts  and  difficulties  inherent  in  conmdering  sabiaqpari 
definitions  of  piracy  are  probably  due  to  a  misapprehenmon  of  that  AoL  9 
has  been  thought,  for  example,  that  nothing  could  be  piracy  unless  it  amomtteci 
to  a  felony  as  distinguished  from  a  misdemeanour,  and  that,  as  an  attempt  ti 
commit  a  crime  was  only  a  misdemeanour  at  common  law,  an  attesqit  to  earn- 
mit  piracy  could  not  constitute  the  crime  of  piracy  because  piracy  is  a  Uiaas 
as  distinguished  from  a  misdemeanour.  This  mistaken  idea  proceeds  iqwi] 
a  misapprehenrion  of  the  Act.  In  Coke's  (1532-1634)  /nsCitutes,  Part  IH 
edition  1809,  after  a  discusuon  on  felonies,  robberies,  murders,  and  eoifadem- 
des  committed  in  or  upon  the  sea,  it  is  stated  (pi^  112)  that  the  statute  (fid 
not  alter  the  offence  of  piracy  or  make  the  offence  felmy,  but  "leaveth  tht 
offence  as  it  was  before  this  Act,  vis.,  felony  only  by  the  civil  law,  but  ^v«th  i 
mean  of  triale  \(y  the  common  law,  and  inflicteth  such  pains  of  deaUi,  aa  if  the; 
had  bees  attainted  of  any  felony,  etc.,  done  upoD  the  land.  But  yet  .  .  .  tht 
offence  is  not  altered,  for  in  the  indictment  upon  this  statute  the  offenoe  imisl 
be  alleged  upon  the  sea;  so  as  this  act  inflicteth  punishment  for  that,  wMcb  ii 
a  felony  by  the  civil  law,  and  no  felony  whereof  the  common  law  taketl 
knowledge." 

The  conception  of  piracy  according  to  the  civil  law  is  expounded  by  MoUo] 
( 1646-90)  De  Jwe  Maritimo  et  Navali  or  A  Treatite  of  Affain  Maritime  cnc 
of  Commerce. 

That  book  was  first  published  in  1676  and  the  ninth  edition  in  1769.  <^tap' 
ter  IV  is  headed  "Of  Piracy."  The  author  defines  a  pirate  as  "a  Sea-Tliid 
or  Hostis  humani  generia,vho  to  enrich  himself  either  by  surprise  or  open  fonM 
sets  upon  merchants  and  others  traders  by  sea."  He  clearly  does  nol 
r^srd  piracy  as  necessarily  involving  successful  robbery  or  as  bong  inoon- 
sistent  with  an  unsuccessful  attempt.  Thus  in  para,  xiii  he  says;  "So  lik» 
wise  if  a  Ship  shall  be  assaulted  by  Pirates,  and  in  the  Attempt  the  ^ratei 
shall  be  overcome,  if  the  Captors  bring  them  to  the  next  port  and  the  Judgi 
openly  rejects  the  Trial,  or  the  Captors  cannot  wait  for  the  Judge  withont  mp 


JX7DICIAL  DECISIONS  143 

tain  peril  and  loss,  Justice  may  be  done  upon  them  by  the  Law  of  Nature, 
and  the  same  may  be  there  executed  by  the  Captors."  Again  in  para,  xiv  he 
puts  the  case:  "If  a  pirate  at  Sea  assault  a  Ship,  but  by  force  is  prevented  en- 
tering her,"  and  goes  on  to  distinguish  the  rule  as  to  accessories  at  the  common 
law  and  by  the  law  marine.  A  somewhat  similar  definition  of  a  pirate  is 
given  by  the  almost  contemporary  Italian  jurist  Casaregi,  who  wrote  in  1670, 
and  says:  "Proprie  pirata  ille  dicetur  qui  sine  patentibus  alicujus  principis 
expropria  tantum  et  privata  auctoritate  per  mare  discurrit  depredante  causa." 
But  in  certain  trials  for  piracy  held  in  England  under  the  Act  of  Henry  VIII 
a  narrower  definition  of  piracy  seems  to  have  been  adopted. 

Thus  in  1696  the  trial  of  Joseph  Dawson  and  Others  took  place.  It  is  re- 
ported in  State  Trials,  Vol.  XIII,  col.  451.  The  prisoners  were  indicted  for 
"feloniously  and  piratically  taking  and  carrying  away,  from  persons  un- 
known, a  certain  ship  called  the  Gunsway  .  .  .  upon  the  high  seas,  ten  leagues 
from  the  Cape  St.  Johns,  near  Surat  in  the  East  Indies."  The  court  was  com- 
prised of  Sir  Charles  Hedges,  then  Judge  in  the  High  Court  of  Admiralty,  Lord 
Chief  Justice  Holt,  Lord  Chief  Justice  Treby,  Lord  Chief  Baron  Ward,  and  a 
number  of  other  judges.  Sir  Charles  Hedges  gave  the  charge  to  the  grand 
jury.  In  it  he  said:  "Now  piracy  is  only  a  sea-term  for  robbery,  piracy  being 
a  robbery  committed  within  the  jurisdiction  of  the  Admiralty.  If  any  man 
be  assaulted  within  that  jurisdiction  and  his  ship  or  goods  violently  taken 
away  without  legal  authority,  this  is  robbery  and  piracy."  Dawson's  case 
{supra)  was  described  as  the  sheet  anchor  for  those  who  contend  that  rob- 
bery is  an  ingredient  of  piracy.  It  must  be  remembered,  however,  that  every 
case  must  be  read  secundum  subjectam  materiam  and  must  be  held  to  refer 
to  the  facts  under  dispute. 

In  Dawson's  case  (supra)  the  prisoners  had  undoubtedly  committed  rob- 
bery in  their  piratical  expeditions.  The  only  fimction  of  the  Chief  Judge  was 
to  charge  the  grand  jury  and  in  fact  to  say  to  them:  "Gentlemen,  if  you  find 
the  prisoners  have  done  these  things,  then  you  ought  to  return  a  true  bill 
against  them."  The  same  criticism  applies  to  certain  charges  given  to  grand 
juries  by  Sir  Leoline  Jenkins  (1623-86).  Judge  of  the  Admiralty  Court 
(1685) .  See  the  Life  of  Leoline  Jenkins,  Vol.  IV,  p.  xciv.  It  cannot  be  sug- 
gested that  these  learned  judges  were  purporting  to  give  an  exhaustive  defini- 
tion of  piracy,  and  a  moment's  reflection  will  show  that  a  definition  of  piracy 
as  sea  robbery  is  both  too  narrow  and  too  wide.  Take  one  example  only. 
Assume  a  modem  liner  with  its  crew  and  passengers,  say,  of  several  thousand 
aboard,  under  its  national  flag,  and  suppose  one  passenger  robbed  another. 
It  would  be  impossible  to  contend  that  such  a  robbery  on  the  high  seas  was 
piracy  and  that  the  passenger  in  question  had  committed  an  act  of  piracy 
when  he  robbed  his  fellow-passenger,  and  was  therefore  liable  to  the  penalty 
of  death. 

That  is  too  wide  a  definition  which  would  embrace  all  acts  of  plunder 
and  violence  in  degree  sufScient  to  constitute  piracy  simply  because  done 
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CD  the  hi^  fleas.  AieveryoriiDeiitaybeoonuiiiUedatMAfinnm'iiii^ 
thuB  be  extended  to  the  whole  crinunal  code.  If  as  sot  ctt  rofaoery  o 
murder  were  committed  upon  one  of  the  paaseiieen  <»■  erew  by  another  i 
a  veseel  at  sea,  the  vessel  being  st  the  time  and  craitinuiiig  under  lawfu 
authority,  and  the  offender  were  secured  and  confined  by  tbe  maatar  o 
the  Teeael,  to  be  taken  home  for  trial — this  state  of  tfaings  would  not  an 
thoriie  seiaure  and  trial  by  any  nation  that  duae  to  intorfere,  or  wkhh 
whose  limits  the  offender  might  afterwards  be  found  (Dana's  Wbeaton 
1S3,  note  83,  quoted  in  Moore's  Di^eat  of  IntemaHonal  haw  (Washbig 
ton,  1906),  article  "Piracy,"  p.  953). 

But  over  and  above  that,  we  are  not  now  in  the  year  1696;  we  are  now  in  tb 
year  1934.  International  law  was  not  crystallised  in  the  seventeenth  eeotor;; 
but  is  a  living  and  expanding  code. 

In  his  treatise  on  international  law  the  English  text-bock  writer  Hall  (1835- 
94)  says,  at  page  xxv  of  his  preface  to  the  third  edition  (1889) : 

Lookii^  back  over  the  last  couple  of  centuries,  we  see  international  lav 
at  the  close  of  each  fifty  years  in  a  more  solid  position  than  that  which  t 
occupied  at  tbe  beginning  of  the  period.  Progressivety  it  has  taken  i 
firmer  hold,  it  has  extended  its  sphere  of  operation,  it  has  oeaaed  to  troubli 
itself  about  trivial  formalities,  it  has  more  and  more  dared  to  grapple  ii 
detail  with  tbe  fundamental  facte  in  the  relations  of  Statea.  The  arei 
within  which  it  reigns  beyond  dispute  has  in  that  time  been  iofuutdy  cD' 
lu^ed  and  it  has  been  ^adually  enlaiged  within  the  memory  of  bvin| 


Again,  another  example  may  be  given.  A  body  of  international  law  i 
growing  up  with  regard  to  aerial  warfare  and  aerial  transport  of  wlueh  Sn 
Charles  Hedges  in  1696  could  have  had  no  possible  idea, 

A  definiti<»)  of  piracy  whidi  appears  to  limit  the  term  to  robboy  on  thi 
high  seas  was  put  forward  by  that  eminent  authority  Hale  (1600-76)  ut  lui 
Pleat  of  the  Crmon,  edition  1736,  Part  I,  ot^  27,  p.  355,  where  he  states:  *liii 
out  of  the  question,  that  piracy  uptm  the  statute  is  robbery."  It  is  noi  ■UT' 
[Mising  that  subsequent  definitions  proceed  on  these  lines. 

Hawkins  (1673-1746),  Pleat  of  the  Crown  (1716),  seventh  editim,  1796 
Vol.  I,  defines  a  pirate  rather  differently,  at  page  267:  "A  pirate  ii  one  win 
to  enrich  himself,  either  by  surprise  or  open  force,  aeta  upon  merehaota  oi 
others  trading  by  sea  to  spoil  them  of  their  goods  or  treasure."  This  doea  not 
necessarily  impwt  robbing. 

Blackstone  (1723-SO),  twentieth  edition,  Book  IV,  p.  76,  states:  Tht 
offence  of  piracy,  by  common  law,  consists  in  committing  those  acta  of  rob- 
bery and  depredation  upon  the  high  seas  which,  if  committed  upcm  the  land 
would  have  amounted  to  felony  there." 

East's  Pleat  of  the  Crovm  (1803),  Vol.  II,  p.  796,  defines  the  offence  of  pi- 
racy by  common  law  ae  the  commission  "of  those  acts  of  robbery  and  dq)re- 
dation  upon  the  high  seas  which,  if  committed  on  land,  would  have  amounted 
to  felony  there."    This  definition  would  exclude  an  attempt  at  piracy,  because 
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an  attempt  to  commit  a  erime  ie,  with  certain  exceptional  not  a  felony  but  a 
misdemeanour. 

Their  Lordships  were  also  referred  to  Scottish  text-book  writers,  including 
Hume  (1767-1838),  iScoetwA  Criminal  Law  (1797),  and  Alison  (1793-1867), 
Scottish  Criminal  Law  (1832) ,  where  similar  definitions  are  to  be  found.  It 
is  sufficient  to  say  with  regard  to  these  English  and  Scottish  writers  that,  as 
was  to  be  expected,  they  followed  in  some  cases  almost  verbatim  the  early 
concept,  and  the  criticism  upon  them  is :  (1)  that  it  is  obvious  that  their  defini- 
tions were  not  exhaustive ;  (2)  that  it  is  equally  obvious  that  there  appears  to 
be  from  time  to  time  a  widening  of  the  definition  so  as  to  include  facts  previ- 
ously not  foreseen;  and  (3)  that  they  may  have  overlooked  the  explanation 
of  the  statute  of  Henry  VIII  as  given  by  Coke  and  quoted  above,  and  have 
thought  of  piracy  as  felony  according  to  common  law,  whereas  it  was  felony 
by  civil  law. 

In  Archbold's  Criminal  Pleading,  twenty-eighth  edition,  1931,  will  be  fomid 
a  full  conspectus  of  the  various  statutes  on  piracy  which  have  been  from  time 
to  time  passed  in  this  country  defining  the  offence  in  various  ways  and  creat- 
ing new  forms  of  offence  as  coming  within  the  general  term  piracy.  These, 
however,  are  immaterial  for  the  purpose  of  the  case  because  it  must  always 
be  remembered  that  the  matter  under  present  discussion  is  not  what  is  piracy 
under  any  municipal  Act  of  any  particular  country,  but  what  is  piracy  jure 
gentium.  When  it  is  sought  to  be  contended,  as  it  was  in  this  case,  that  armed 
men  sailing  the  seas  on  board  a  vessel  without  any  commission  from  any  State 
could  attack  and  kill  everybody  on  board  another  vessel  sailing  under  a  na- 
tional flag,  without  committing  the  crime  of  piracy  unless  they  stole,  say,  an 
article  worth  sixpence,  their  Lordships  are  almost  tempted  to  say  that  a  little 
conmion  sense  is  a  valuable  quality  in  the  interpretation  of  international  law. 
This  appears  to  be  recognised  in  the  Digest  of  Criminal  Law  by  the  dis- 
tinguished writer  Sir  James  Fitzjames  Stephen  (1829-94),  seventh  edition, 
1926,  at  p.  102.  At  the  end  of  the  article  on  piracy  it  is  stated  that:  "It  is 
doubtful  whether  persons  cruising  in  armed  vessels  with  intent  to  conmiit 
piracy  are  pirates  or  not";  but  in  a  significant  footnote  it  is  added  that:  ''The 
doubt  expressed  at  the  end  of  the  article  is  founded  on  the  absence  of  any  ex- 
press authority  for  the  affirmative  of  the  proposition,  and  on  the  absiu'dity  of 
the  negative." 

Murray's  Oxford  Dictionary  (1909)  defines  a  pirate  as  "one  who  robs  and 
plunders  on  the  sea,  navigable  rivers,  Ac,  or  cruises  about  for  that  purpose." 

It  may  now  be  convenient  to  turn  to  American  authorities,  and  first  of  all 
Kent  (1826) .  In  his  Comm.  1, 183,  he  calls  piracy  "a  robbery  or  a  forcible 
depredation  on  the  high  seas,  without  lawful  authority,  and  done  animo 
furandi^  in  the  spirit  and  intention  of  imiversal  hostility. 

Wheaton,  writing  in  1836,  Elements,  R.  11,  cap.  2,  para.  16,  defines  piracy 
as  being  the  offence  of  "depredating  on  the  seas,  without  being  authorised  by 
any  foreign  State  or  with  commissions  from  different  sovereigns  at  war  with 
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eaoh  other."  This  enshrines  a  concept  which  had  prevailed  from  earliest 
timee  that  one  of  the  main  ingredients  of  piracy  is  an  act  perf armed  hf  >  pv- 
Bon  sailing  the  high  seas  without  the  authority  or  eommisnon  of  any  State. 
This  has  been  frequently  applied  in  cases  where  insurgents  had  taken  posHB* 
sion  of  a  vessel  belonging  to  their  own  country  and  the  question  arose  iriiat 
authority  they  had  behind  them.  See  the  American  case  of  the  AmbrowIi^At 
(25  Fed.  Rep.  408).  Another  instance  is  the  case  of  the  Huaacar  (ParL 
Papers,  Peru,  No.  1  (1877) ) .  In  1877  a  revolutionai7  outbreak  occurred  at 
Callao,  in  Peru,  and  the  ironclad  Huascar,  which  had  been  edied  by  the  in- 
surgents, put  to  sea,  stopped  British  steamers,  took  a  supply  of  coal  from  one 
of  them  without  payment,  and  forcibly  took  two  Peruvian  officuals  fnna  on 
board  another  where  they  were  passengers.  The  British  Admiralty  justly 
considered  the  Hvascar  was  a  pirate  and  attacked  her. 

In  Moore's  Digest  of  International  Law  (1906)  [vbi  supra) ,  VoL  II,  p.  953, 
a  pirate  is  defined  as  "one  who,  without  legal  authority  from  ai^  State,  attadcs 
a  ship  with  intention  to  appropriate  what  belongs  to  it.  The  pirate  is  a  aotf 
brigand.    He  has  no  right  to  any  flag  and  is  justiciable  by  alL" 

Time  fails  to  deal  with  all  the  references  to  the  works  of  foreign  jurists  to 
which  their  Lordships'  attention  was  directed.  It  will  be  suffident  to  Beleot 
a  few  examples. 

Ortolan  (1802-73) ,  a  French  jurist,  and  professor  at  the  TTniverntr  ol 
Paris,  says.  Dip.  de  la  Mer,  Book  II,  ch.  xi:  "Les  pirates  sont  ceux,  qui  oour- 
rent  les  mers  de  leur  propre  autorit^,  poiv  y  commettre  dee  actes  de  d^nMa- 
tion  pillant  &  main  armte  les  navires  de  toutes  les  nations." 

Bluntscbli  (1808-81) ,  a  Swiss  jurist  and  a  professor  at  Munich  and  Hd<U- 
berg,  published  in  1870  Le  Droit  Interruitional  Codifii,  which,  in  Art.  343,  l^s 
down:  "Sont  considSr^  comme  pirates  les  navires  qui  sans  I'autoriaation  d\nte 
puissance  bellig£rante  eherchent  K  s'emparer  des  personnes,  &  f  aire  du  btilin 
(navires  et  marcbandises) ,  ou  k  an^antir  dans  un  but  oriminet  lea  luflBS 
d'autri." 

Calvo  (1824r-1906),an  Argentine  jurist  and  Argentine  Ministo*  at  Berlin, 
para.  1,134,  defines  piracy:  "Tout  vol  ou  pillage  d'un  navire  ami,  toots 
d^r^dation,  toute  acte  de  violence  commis  h  main  armfe  en  pleine  mer  eontre 
la  personne  ou  les  biens  d'un  stranger  soit  en  temps  de  paix  soit  en  temps  ds 
guerre." 

An  American  case  strongly  relied  on  by  those  who  contend  that  robbery  is 
an  essential  ingredient  of  piracy  is  that  of  the  United  States  v.  Smith  (6 
Wheaton,  153).  Mr.  Justice  Story  delivered  the  opinion  of  the  court  and 
there  states  (page  161) :  "Whatever  may  be  the  diveruty  of  definitions  in 
other  respects,  all  writers  concur  in  holding  that  robbery,  or  forcible  depreda- 
tion upon  the  sea,  animo  fxirandi,  is  piracy."  He  would  be  a  bold  lawyer  to 
dispute  the  authority  of  so  great  a  jurist,  but  the  critidam  upon  that  stata- 
ment  is  that  the  learned  judge  was  considering  a  case  where  the  prisoncn 
changed  had  possessed  themselves  of  the  vessel,  the  /rremtibls,  and  had 
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plundered  and  robbed  a  Spanish  vessel.  There  was  no  doubt  about  the  rob- 
bery,  and  though  the  definition  is  unimpeachable  as  far  as  it  goes  it  was  applied 
to  the  facts  imder  consideration  and  cannot  be  held  to  be  an  exhaustive  defini- 
tion including  all  acts  of  piracy.  The  case^  however,  is  exceptionally  valu- 
able because  from  pages  163  to  180  of  the  report  it  tabulates  the  opinions  of 
most  of  the  writers  on  international  law  up  to  that  time.  But  wiUi  all  def- 
erence to  so  great  an  authority  the  remark  must  be  applied  to  Mr.  Justice 
Story  in  1820  that  has  ahready  been  applied  to  Sir  Charles  Hedges  in  1696, 
which  is  that  international  law  has  not  become  a  crystallized  code  at  any 
time,  but  is  a  living  and  expanding  branch  of  the  law. 

In  a  later  American  decision,  United  States  v.  The  Malek  Adhel  (2  How., 
210) ,  it  was  said,  at  page  232 : 

If  he  wilfully  sinks  or  destroys  an  innocent  merchant  ship,  without  any 
other  object  than  to  gratify  his  lawless  appetite  for  mischief,  it  is  just  as 
much  piratical  aggression,  in  the  sense  of  the  law  of  nations  and  of  the 
Act  of  Congress,  as  if  he  did  it  solely  and  exclusively  for  the  sake  of 
plunder,  Iticri  causa.  The  law  looks  to  it  as  an  act  of  hostility,  and  being 
committed  by  a  vessel  not  commissioned  and  engaged  in  lawful  warfare, 
it  treats  it  as  the  act  of  a  pirate,  and  of  one  who  is  emphatically  hoatia 
humani  generis. 

Having  thus  referred  to  the  two  cases,  Dawson,  1696  (supra),  and  Smith, 
1820  (supra) ,  which  are  typical  of  one  side  of  the  question,  their  Lordships 
will  briefly  refer  to  two  others  from  which  the  opposite  conclusion  is  to  be 
gathered. 

It  will  be  observed  that  both  of  them  are  more  recent.  The  first  is  the  deci- 
sion in  the  case  of  The  Serhassan  (2  Robinson's  Adm.  Cas.  354) ,  decided  in  the 
Elnglish  High  Court  of  Admiralty  by  that  distinguished  Judge  Dr.  Lushington 
(1782-1873)  in  1845.  It  was  on  an  application  by  certain  ofiScers  for  bounty 
which,  under  the  statute  6  Geo.  IV,  cap.  49,  was  given  to  persons  who  captured 
pirates,  and  the  learned  judge  said  (it  is  not  necessary  to  detail  all  the  facts 
of  the  case  for  the  purpose  of  the  present  opinion) :  'The  question  which  I  have 
to  determine  is  whether  or  not  the  attack  which  was  made  upon  the  British 
pinnace  and  the  two  other  boats  constituted  an  act  of  piracy  on  the  part  of 
the  prahns,  so  as  to  bring  the  persons  who  were  on  board  within  the  legal 
denomination  of  pirates."  He  held  it  was  an  act  of  piracy  and  awarded  the 
statutory  bounty.  It  is  true  that  that  was  a  decision  imder  the  special  statute 
under  which  the  boimties  were  claimed,  but  it  will  be  noted  that  there  was  no 
robbery  in  that  case.  What  happened  was  that  the  pirates  attacked,  but 
were  themselves  beaten  off  and  captured.  A  similar  comment  may  be  made 
on  the  case  in  1853  of  The  Magellan  Pirates  (1  Spink  Eccl.  and  Adm.  Reports, 
81),  where  Dr.  Lushington  said:  "It  was  never,  so  far  as  I  am  able  to  find, 
deemed  necessary  to  inquire  whether  parties  so  convicted  of  these  crimes  [i.e., 
robbery  and  murder]  had  intended  to  rob  on  the  high  seas  or  to  murder  on 
the  high  seas  indiscriminately.'' 
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Finally,  thweifl  the  Amerioan  case  of  the  ^mJwtMeiA^  (n4ifm),iAenil 
waailsoided  by  aFederal  court  that  an  armed  ship  rnoBt  have  the  authority  ol 
a  State  behmd  it,  and  if  it  baa  not  got  such  an  authority  it  ii  a  jMimte  era 
though  no  act  of  robbery  has  been  oonunitted  by  it. 

It  is  true  that  the  vessel  in  question  was  subseqoetiUy  releaaed  en  the 
ground  that  the  Secrdary  of  State  had  by  implication  reoogoiied  a  state  ol 
war,  but  the  value  of  the  ease  lies  in  the  deciaon  of  the  oourt. 

Their  Lordships  have  dealt  with  two  decisitms  by  Dr.  laishington.  It  mas 
here  be  not  inappropiiate  to  refer  to  another  great  Engluh  Adnnralty  jodgc 
and  juiisconsult, Sir  Robert  Phillimore  (1810-85).  hiia» InUmaticmal Law, 
third  edition,  Vol.  I  (1879},he  states,  at  page  488:  "Piraoy  is  an  assault  up<ni 
vessels  navigated  on  the  high  seas,  committed  animo  /urondt,  iriiether  the  rob- 
bery or  forcible  depredation  be  effected  or  not,  and  whether  or  not  it  be  ae- 
oompanied  by  murder  or  peiBonsl  injury." 

Lastly,  Hall,  to  whose  work  on  international  law  referenoe  has  already  bem 
made,  etatea,  on  page  314  of  the  eighth  edition,  1924: 

The  various  acts  which  are  recf^nised  or  alleged  to  be  tnraUcal  may  bt 
claaeed  as  follows: 

Robbery  or  attempt  at  robbery  of  a  vessel  by  force  or  intiimdation 
either  by  way  of  attack  from  without,  or  by  way  of  revolt  of  the  crew  anc 
conversioD  of  the  vessel  and  cai^  to  thdr  own  use. 

Possibly  the  definition  of  piracy  which  comes  nearest  to  aocuraey  eoiqtM 
with  brevity  is  that  given  by  Kenny  (1847-1930) ,  OiUUm*  of  Crimmdl  Low. 
at  page  320,  where  he  says  that  piracy  is  "any  armed  violoice  at  sea  wfaioh  ii 
not  a  lawful  act  of  war,"  although  even  this  would  inolw^  a  shooting  aiErsj 
between  two  passengers  on  a  liner,  which  could  not  be  held  to  be  piracy. 

It  would,  however,  correctly  include  those  acts  which,  so  far  as  thor  Laid- 
diips  know,  have  always  been  held  to  be  piracy — that  is,  irtiere  the  erew  ca 
passengers  of  a  vessel  on  the  high  seas  rise  against  the  c^ptun  and  offioen  and 
seek  by  armed  force  to  seiie  the  ship.  Hall  (ubt  supra)  put  such  a  ease  in  thf 
passage  just  cited ;  it  ia  clear  from  his  words  that  it  is  not  less  a  case  of  pirae> 
because  the  attempt  fails. 

Before  leaving  the  authorities  it  is  useful  to  refer  to  a  most  valuable  treatiai 
on  the  subject  of  piracy  contained  in  TA«  Rttearch  mto  /nfaniatumat  Lou 
hy  the  Harvard  Law  School,  published  at  Cambridge,  Mass.,  in  1932.  In  H 
nearly  all  the  cases,  nearly  all  the  statutes,  and  nearly  all  the  opinions  are  ad 
out  on  pf«es  749  te  1,013. 

In  1926  the  subject  of  piracy  engt^ed  the  attention  of  the  League  of  Na- 
taons,  who  eeheduled  it  as  cme  of  a  ntunber  of  subjects  the  regulation  of  wlud: 
by  international  agreement  seemed  to  be  desirable  and  realisable  at  the  pres- 
ent moment.  Consequently,  they  appointed  a  subcommittee  of  their  Commit- 
tee of  Experts  for  the  Progreesive  Codification  of  International  Law  and  re- 
quested the  subcommittee  to  prepare  a  report  on  the  queeticRL 

An  account  of  the  proceedings  ia  contuned  in  the  League  of  Kattons  doea- 
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ment  G  1S0,  M  70,  1927  V.  The  Bubcommittee  was  presided  over  by  the 
Japanese  jurist  Mr.  Matsuda,  the  Japanese  Ambassador  in  Rome,  and  in  their 
report  at  page  116  they  state:  "According  to  international  law,  piracy  con- 
sists in  Buling  the  nas  for  private  ends  without  authorization  from  the  Gov- 
emnifiQt  of  any  State  with  the  object  of  committing  depredations  upon  prop- 
erty or  acta  of  violence  against  persons." 

The  report  was  submitted  to  a  number  of  nations  and  an  analysis  of  their 
replies  will  be  fotmd  at  page  273  of  the  League  of  Nations  document.  A  num- 
ber of  States  recognired  the  possibility  and  desirability  of  an  international 
ccwventitm  on  the  question.  The  replies  of  Spain  {page  154),  of  Greece  (page 
168),  and  especially  of  Rumania  (page  208)  deal  at  some  length  with  the 
definition  of  piracy.    Rumania  adds,  page  208: 

Mr.  Matsnda,  however,  maintains  in  his  report  that  it  is  not  necessary 
to  premise  explicitly  the  existence  of  a  desire  for  gain,  because  the  desire 
for  gain  is  contained  in  the  larger  qualification  "for  private  ends."  In  our 
view,  the  act  of  attacking  for  private  ends  does  not  necessarily  mean  that 
the  attack  is  inspired  by  a  desire  for  gain. 

It  is  quite  possible  to  attack  without  authoritation  from  any  State  and 
for  private  ends,  not  with  a  desire  for  gain  but  for  vengeance  or  for 
anarchistio  or  other  ends. 

The  above  definition  does  not  in  terms  deal  with  an  armed  rising  of  the 
crew  or  passengers  with  the  object  of  seizing  the  ship  on  the  high  aeaa. 

However  tiiat  may  be,  their  Lordships  do  not  themselves  propose  to  hazard 
a  definition  of  piracy. 

They  remember  the  words  of  M.  Portalis,  one  of  Napoleon's  commission- 
ers, who  said: 

We  have  guarded  against  the  dangerous  ambition  of  wishing  to  regu- 
late and  to  foresee  everything.  ...  A  new  question  springs  up :  then  how 
is  it  to  be  decided?  To  this  question  it  is  replied  that  the  office  of  the  law 
is  to  fix  by  enlarged  rules  the  general  maxims  of  right  and  wrong,  to  es- 
tablish firm  principles  fruitful  in  consequences,  and  not  to  descend  to  the 
detail  of  all  questions  which  may  arise  upon  each  particular  topic. 
(Quoted  by  Lord  Halsbury,  L.C.,  in  Halsbiuy's  Laws  of  England,  Intro- 
duction, p.  ccxi.) 

A  careful  examination  of  the  subject  shows  a  gradual  widening  of  the  earlier 
definition  of  piracy  to  bring  it  from  time  to  time  more  in  consonance  with 
situations  either  not  thought  of  or  not  in  existence  when  tiie  older  juriscon- 
sults were  expressing  their  opinions. 

All  that  their  Lordships  propose  to  do  is  to  answer  the  question  put  to  them, 
and,  having  examined  all  the  various  cases,  all  the  various  statutes,  and  all  the 
opinions  of  the  various  jurisconsults  cited  to  them,  they  have  come  to  the 
conclusion  that  the  better  view  and  the  proper  answer  to  give  to  the  question 
addressed  to  them  is  that  stated  at  the  beginning — namely,  that  actual  rob- 
bery is  not  an  essential  element  in  the  crime  of  piracy  jure  gentivm,  and  that 
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a  frustrated  attempt  to  commit  piratical  robbery  is  equalfy  foney  jm 
geniiian. 

SUPREME  COURT  OF  THE  UNITED  STATES 
PiasON  RivzB  Ihfbotehint,  Slidb  &  Booh  Co.  t>.  Chasub  W.  Cox,  Lib.* 

Decided  January  IS,  t9S4 


the  iBoal  partages  sloBg  "  the  inlenutHHul  boimdmij  line,  •■  Mtafaliihed  I7  tha  bM^ '%inii 
I^ke  Soperior  to  the  tike  of  the  Wooda,  axti  ilao  Qntnd  PortagBk  bom  the  ahon  of  I«kB 
Sopciior  to  the  Pigeon  Biver,  M  now  aetuaUy  ined,  ahaU  be  fiM  uMl  <qwo  to  tbe  cttiMna  aad 
•objeeta  <rf  both  eountriea."  Pigeon  Rivtr  ia  one  of  the  mteca  tnnned  by  tfas  Una,  aad 
Grud  Portage  waa  one  of  mmni  portages  oinuiting  Impaawhla  falls  and  tafUa  in  that 
river  which  woe  uaed  in  aid  of  tranqmrtation  by  canoe. 
HM  that  the  clauae  does  not  preduds  an  improrament  of  the  itteain  by  dnlemnn 


Mr.  Chief  Justice  Hughes  delivered  the  opinion  of  the  Coort. 
Pigeon  River  Improvement,  Slide  dt  Boom  Company,  a  Minneaotm  eor- 
poration,  brought  this  action  against  Charles  W.  Cox,  Limited,  a  Canadian 
corporation,  to  recover  tolls  for  the  use  of  improvements  which  the  Minnesota 
corporation  had  made  in  the  Pigeon  River.  These  improvements  embraeed 
sluiceways,  booms  and  dams,  which  were  used  by  the  defendant  in  driving, 
sluicing  and  floating  timber  products.  The  case  was  removed  to  the  Fedetal 
court,  a  demurrer  to  the  amended  complaint  was  sustained  without  leave 
further  to  amend,  and  the  judgment  of  dismissal  was  affirmed  by  the  Circuit 
Court  of  Appeals.     63  F.  (2d)  567.    The  case  comes  here  on  appeal. 

Pigeon  River  is  a  boundary  stream  between  the  State  of  Minnesota  and 
the  Province  of  Ontario,  Dominion  of  Canada,  at  the  northeast  comw  of 
Bfinneeota.  The  river  is  a  small  stream  which  has  its  source  in  lakes  on  the 
international  boundary  and  flows  in  a  southeasterly  direction  along  thai 
boundary  for  about  forty  miles,  discharging  at  Pigeon  Bay  into  Iska  Su- 
perior. The  boimdaiy  is  approximately  midstream.  The  defense  ypMniirt 
the  charge  of  tolls  is  based  upon  Article  II  of  the  Trea^  of  1842 — the  Web- 
ster-Ashbiurton  Treaty — which,  after  defining  Hie  international  boundaiy, 
provides  as  follows: ' 

It  being  understood  that  all  the  water  oommunioations  and  aH  the 
usual  portages  along  the  line  from  lAke  Superior  to  the  Lake  of  the 
Woods,  and  aUo  Grand  Portage,  from  the  shore  of  Lake  Superior  to  the 
Rgeon  River,  as  now  actually  used,  shall  be  free  and  open  to  the  on  at 
the  citizens  and  subjects  of  both  countries. 

When  this  treaty  was  concluded,  the  lower  portion  of  the  Pigecai  Biver 
was  impassable  because  of  falls  and  rapids.  On  July  25, 1842,  Mr.  FetguBcm, 
who  had  been  surveyor  to  the  conunissioners  under  the  seventh  article  of  the 

•  291 U.  S.  Bxixwts,  p.  138.  '8  Stat.  £74;  MaOoy,  TiMttei^  VoL  1.  pp.  8S2.  OSS. 
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Treaty  of  Ghent,'  thus  described  this  part  of  the  river  in  response  to  an  in- 
quiry by  Mr.  Webster:  *  "At  the  mouth  of  the  Kgeon  River,  there  is  prob- 
ably about  three  hundred  yards  in  length  of  alluvial  formation;  but  the  river 
above  that,  as  far  as  to  near  Fort  Charlotte,  runs  between  steep  cut  rocks  of 
basaltic  or  primitive  formation,  and  is  a  succession  of  falls  and  rapids  for 
nearly  its  whole  length — the  last  cataract,  which  is  within  about  a  mile  of  its 
moulii,  being  almost  one  hundred  feet  in  height.''  Below  Fort  Charlotte  on 
the  Pigeon  River,  communication  with  Lake  Superior  was  by  means  of  a  trail 
about  nine  miles  long  running  south  of  the  river,  and  some  distance  from  it, 
which  was  known  as  the  Grand  Portage  and  was  so  described  in  the  treaty.^ 
In  Mr.  Webster's  communication  to  Lord  Ashburton  of  July  27,  1842,  sum- 
marizing the  understanding  which  had  been  reached  as  to  the  boundary  and 
setting  forth  the  proposed  stipulation  as  to  water  communications  and 
portages  which  was  incorporated  in  the  treaty  as  above  quoted,  he  said: 
"The  broken  and  difficult  nature  of  the  water  conmiunication  from  Lake 
Superior  to  the  Lake  of  the  Woods  renders  numerous  portages  necessary; 
and  it  is  right  that  these  water  conmiunications  and  these  portages  should 
make  a  common  highway  where  necessary  for  the  use  of  the  subjects  and 
citizens  of  both  Governments.''  *  At  the  time  of  the  conclusion  of  the  treaty, 
this  was  the  highway  of  commerce,  used  principally  by  fur  traders,  between 
the  Great  Lakes  and  the  country  to  the  north  and  northwest.*  But  the 
Pigeon  River  itself  prior  to  the  improvements  here  in  question,  as  alleged  in 
the  complaint  and  admitted  by  the  demurrer,  "was  at  all  times  incapable 
of  use  for  the  driving,  handling  and  floating  of  logs,  pulp-wood  and  timber.'' 
Pigeon  River  Improvement,  SUde  &  Boom  Company,  which  for  conven- 

*  8  Stat.  221, 222;  Malloy,  Treaties,  loe.  eU.,  pp.  617,  624. 

*  Sen.  Doc.,  Vol.  1,  No.  1, 27th  Cong.,  3d  seas.,  pp.  104, 105.  See  also  "The  Topography 
and  Geology  of  the  Grand  Portage,"  George  M.  Schwartz,  Minnesota  Historical  Bulletin, 
VoL  9,  p.  27. 

^  'The  Pigeon  River,  which  now  forms  the  international  boundary  at  Lake  Superior,  was, 
in  the  days  of  water  transportation,  the  best  natural  highway  between  the  Great  Lakes  or  the 
St.  Lawrence  system,  and  the  great  northwestern  section  of  the  continent,  with  its  thousands 
of  lakes  and  streams  draining  into  Hudson  Bay  or  the  Arctic  Ocean.  But  the  Pigeon  River, 
through  the  last  twenty  miles  of  its  course  before  it  flows  into  Lake  Superior,  va  so  obstructed 
by  falls  and  by  cascades  in  rocky  canyons  as  to  be  impossible  of  navigation.  On  the  Gan»- 
dian  side  the  land  is  too  mountainous  and  the  distance  too  great  for  portaging  to  be  prac- 
ticable; but  on  the  American  side  the  line  of  the  lake  shore  va  roughly  parallel  to  the  river, 
and  about  seven  or  eight  miles  from  the  mouth  of  the  river  a  little  bay  forms  a  natural  harbor 
from  which  a  portage  of  about  nine  miles  over  not  too  difficult  country  can  be  made  to  the 
Pigeon  River  above  the  cascades."  "The  Story  of  the  Grand  Portage,"  Solon  J.  Buck, 
Minnesota  History  Bulletin,  Vol.  6,  p.  14. 

*Sen.  Doc.,  Vol.  1,  No.  1,  27th  Cong.,  3rd  Sees.,  p.  61. 

*  For  a  description  of  the  traffic  carried  on  by  means  of  the  Grand  Portage,  see  "The 
Story  of  the  Grand  Portage,"  Minnesota  History  Bulletin,  Vol.  5,  pp.  1&-26;  "Voyages 
from  Montreal  through  the  Continent  of  North  America,"  Sir  Alexander  Mackenzie,  Vol. 
1,  pp.  bod,  Ixxvii-lxxxii;  Henry-Thompson  Journals,  Elliott  Coues,  Vol.  1,  pp.  6, 7;  Wisconsin 
Historical  Collections,  Vol.  XI,  pp.  123-125,  note. 
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ienoe  we  may  call  the  Figem  Biver  Coorapany,  wu  inoorporatod  in  1888  un- 
der the  General  Laws  of  Minnesota.'  These  laws  purpcnied  to  en^Mnnt 
the  Pigeon  River  Company  to  improve  streams  by  erecting  sliuoewayB, 
booms,  dams  and  other  works;  to  acquire  structures  already  weoted  togBther 
with  necessary  rights  of  way,  shore  rights,  land  and  lands  under  water;  to 
operate  its  works  so  as  to  render  the  driving  of  1<^  practicable;  and  to  odleet 
"reasonable  and  uniform  tolls  upon  all  logs,  lumber  and  tinJaer  driven, 
sluiced  or  floated"  on  the  streams  so  improved.  The  oompaay  mm  also 
authorised,  in  the  case  of  a  boundary  stream,  to  purchase  stock  in  a  ocvptoa- 
tion  created  in  an  adjoining  State  or  country  for  similar  purposes  apoo  the 
same  stream,  or  to  unite  viih  such  a  corporation,  upon  conditions  stated. 
Acting  under  this  authority,  the  Pigeon  River  Company  took  poasosMoa  of 
the  portion  of  Pigeon  River  within  the  State  of  Minnesota  and  improved  it 
by  erecting  sluiceways,  booms  and  dams  on  the  Minnesota  side  of  the  intw- 
national  boundary. 

At  the  same  time,  the  complaint  alleges,  the  Arrow  River  A  Ttibutaries, 
Boom  &  Slide  Company,  was  organised  under  the  laws  of  the  Dominion  of 
Canada  and  Province  oT  Ontario  with  powers  and  puipoeee  similar  to  those 
of  the  Pigeon  River  Company,  but  limited  to  the  portion  (U  the  Pigeon  Biver 
and  it>3  tributaries  within  the  Dominion  of  Canada.  This  Canadian  owpcffa- 
tion,  under  an  agreement  with  the  Pigeon  River  Company,  similariy  itn- 
[voved  the  portion  of  the  Pigeon  Riv^  on  the  Dominion  side  (rf  the  boundaty 
so  that  the  improvements  made  by  each  company  "constituted  oom|Jamenta 
the  one  of  the  other,  and  the  whole  of  said  improvements  rendered  the  driv- 
ing of  logs  thereon  reasonably  practicable  and  certain."  These  improve- 
ments, which  have  since  been  maintained,  were  all  located  below  Fort 
CSiarlotte  on  the  Pigeon  River,  with  the  sole  exception  of  a  reeerv<nr  dam  at 
the  south  end  of  South  Fowl  Lake. 

Adjacent  to  the  lower  part  of  the  Pigeon  River  on  the  Minnesota  side  lies 
the  Grand  Port^e  Indian  Reservation,  extending  for  a  considerable  distance 
along  the  stream.*  By  the  Act  of  Congress  of  March  3,  1901,'  the  Pigeon 
River  Company  was  authorised,  under  such  regulations  and  conditions  as 
the  Secretary  of  the  Interior  might  prescribe,  to  "improve  the  Pigeon  Biftr 
at  what  is  known  as  the  cascades  of  said  river,  for  the  purpose  of  making 
said  river  at  said  point  navigable  for  floating  logs."  For  that  purpose  the 
company  was  empowered  to  enter  upon  unallotted  lands  and,  with  the  con- 
sent of  the  allottees,  upon  allotted  lands,  adjacent  to  the  cascades,  oS  the 
Grand  Portage  Indian  Reservation  and  to  construct  such  dams,  bulkheads 
and  other  works  as  should  be  necessary.  It  was  further  [ffovided  that  the 
river  "after  being  so  improved  shall  be  open  at  all  times  to  the  free  f 


'  Oateral  Laws  of  Miaiwaota,  1878,  CSup.  34;  1880,  Clap.  221 ;  1906,  CAap.  80;  Haaoa*! 
HinDMOta  SUtutea,  1927,  aeca.  7BB0-7BS2. 
•  10  Stat.  1110;  we,  b1w>,  H.  R.  filtt  Goaf.,  lit  8«m.,  Ex.  Doc  No.  247,  p.  59. 
'  C.  878,  31  Stat.  14M. 
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of  all  timber  cut  from  said  Grand  Portage  Indian  Reservation,  and  to  the 
passage  of  all  other  timber  for  a  reasonable  charge  therefor.''  ^®  It  does  not 
appear  that  the  Secretary  of  the  Interior  prescribed  any  regulations  or  condi- 
tions in  relation  to  the  improvements  made  by  the  Pigeon  River  Company. 

Recovery  is  now  sought  for  the  use  by  the  defendant,  a  Canadian  corpora- 
tion, of  these  improvements  in  the  years  1928,  1929,  and  1930,  in  driving, 
sluicing  and  floating  upon  the  Pigeon  River  its  pulpwood  and  railway  ties. 
This  timber,  the  defendant  says  in  its  argument,  was  cut  from  Canadian 
lands  and  put  into  the  Arrow  River,  a  tributary  in  Canada  of  the  Pigeon 
River,  and  was  floated  into  the  Pigeon  River  on  its  way  to  Lake  Superior  and 
Canadian  mills.  The  tolls  charged  the  defendant  are  alleged  in  the  com- 
plaint, and  thus  admitted,  to  be  the  ''reasonable  and  uniform  tolls"  which 
the  Pigecm  River  Company  had  established.  No  question  is  raised  as  to 
reasonableness  or  discrimination,  the  only  question  being  whether  in  the  light 
of  the  provision  of  the  treaty  any  tolls  whatever  could  be  charged.  The 
contentions  of  the  defendant  are  that  the  Pigeon  River  is  a  boundary  stream 
and,  as  one  of  the  ''water  conununications"  described  in  the  treaty,  must  be 
kept  "free  and  open''  to  the  use  of  the  citizens  and  subjects  of  both  countries; 
that  the  imposition  of  tolls  is  inconsistent  with  this  stipulated  immunity  and 
is  not  justified  by  the  legislation  which  the  Pigeon  River  Company  invokes. 

The  Circuit  Court  of  Appeals  in  the  instant  case  followed  its  earlier  deci- 
sion in  Clark  v.  Pigeon  River  Improvement,  Slide  &  Boom  Company,  52  F. 
(2d)  550,  where  the  court  reached  the  conclusion  that  the  charge  of  tolls  was 
forbidden  by  the  treaty.  The  court  disagreed  with  the  view  advanced  by 
the  Pigeon  River  Company  that  the  words  of  the  treaty  "as  now  actually 
used"  limited  the  provision  as  to  "free  and  open"  use,  expressing  the  opin- 
ion that  these  qualifying  words  referred  only  to  the  Grand  Portage.  Id., 
pp.  555,  556.  In  support  of  its  conclusion,  the  Circuit  Court  of  Appeals 
cited  the  decision  of  the  Appellate  Division  of  the  Supreme  Court  of  Ontario 
in  the  case  of  Arrow  River  &  Tributaries,  Slide  &  Boom  Company,  Ltd.,  66 
Ont.  L.  R.  577;  where  the  court  held  that  the  Canadian  Company  did  not 
have  "the  right  to  build  upon  the  bed  of  the  Pigeon  River  anything  which 
may  interfere  with  the  enjoyment  of  free  and  open  use  of  it  by  the  citizens 
of  the  United  States."  After  the  Circuit  Court  of  Appeals  had  decided 
the  Clark  case,  the  judgment  in  the  case  of  the  Arrow  River  Company  was 
reversed  by  the  Supreme  Court  of  Canada.  1932  Canadian  Supreme  Court 
Reports,  495.  The  latter  decision  waa  brought  to  the  attention  of  the  Cir- 
cuit Court  of  Appeals  in  the  instant  case  but  the  court  adhered  to  its  former 
opinion.     63  F.  (2d)  pp.  568,  569. 

The  litigation  in  Canada  presented  the  question  whether  the  statutes  of 
the  Province  of  Ontario  authorized  the  Canadian  Company  to  construct  and 
maintain  works  upon  the  Pigeon  River  on  the  Ontario  side  of  the  inter- 
national boundary  and  to  charge  tolls  upon  timber  passing  through  those 
^^  See  Ck)ng.  Rec.,  56th  Cong.,  2d  Seas.,  Vol.  34,  pt.  4,  p.  3462. 
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works.  It  appeared  that  the  Arrow  River  A  Tributaries,  Slide  A  Boc» 
Company,  Ltd.,  had  been  incorporated  in  1922  under  the  Ontano  Ctm 
paniea  Act,"  for  the  purpose  of  acquiring  or  constructing  dams,  booms  an 
oth^  works  to  facilitate  the  transmission  of  timber  down  the  Airow  Biva 
and  its  tnbutaries,  and  that  part  of  the  Pigeon  Hiver  which  is  within  tit 
Province  of  Ontario;  and  that  the  company  had  acquired  title  to,  and  hai 
extended,  works  which  had  been  erected  by  a  former  corporation  f<ameA  i 
1899  with  the  same  shareholders  and  directors  and  with  similar  object! 
Hie  company  applied  to  the  District  Judge  for  approval  (^  tolls  to  be  ehatgei 
for  the  use  of  these  works,  and  the  respondent  in  that  case,  the  Pigeoo  Bive 
Timber  Company,  IJtd.,  sought  an  injunction  restraining  the  District  Jndg 
from  acting  upon  the  application.  The  Webstei^Ashburton  Trea^  was  in 
yoked  and  it  was  contended  that  the  provision  of  the  Ontario  statute,  w>  b 
as  it  purported  to  authorise  the  company  to  charge  tolls  for  the  uae  of  it 
improvements  on  that  river,  was  "uUra  virea  of  the  Ontario  Legialatme.' 
The  District  Judge  refused  the  injimction  for  the  reason  that  "treatias  i 
wliich  Qreat  Britain  is  a  party  are  not  as  such  binding  on  the  individual  Bah 
ject  in  the  absence  of  l^islation."  On  appeal,  the  Appellate  Divicdon  <rf  th 
Supreme  Court  of  Ontario  agreed  with  that  principle  but  had  a  diffenn 
opinion  as  to  the  effect  of  the  l^pslation  of  Ontario.  That  court  deeidei 
that  the  statute  in  question  applied  to  lakes  and  rivers  that  were  whol^ 
within  the  Provinoo  and  did  not  apply  to  the  Pigeon  Blver  whioh  was  i 
boundary  stream.  The  reason  given  for  this  construction  was  tlut  tb 
court  should  not  impute  to  the  legislature  an  intent  to  authorise  a  viobtioi 
of  the  terms  of  the  treaty,  if  the  statutory  provision  was  capable  of  asotihe 
construction.  The  Supreme  Court  of  Canada  reversed  this  deaiaiiHi  of  tfai 
Appellate  Division  of  the  Supreme  Court  of  Ontario,  holding  that  the  statnfa 
did  authorise  the  construction  of  the  works  on  the  Pigeon  River  and  also  tb 
charge  of  tolls  for  the  use  of  the  improvements,  and,  as  thus  constmed,  wa 
within  the  competency  of  the  provincial  legislature. 

In  the  Supreme  Court  of  Canada  three  opinions  were  delivered.  Tbaa 
of  the  five  judges  held  that  the  legislation  was  not  in  conflict  with  the  torn 
of  the  treaty.  Of  this  majority.  Judges  Rmfret  and  Smith,  in  an  opinio 
delivered  by  the  latter,  took  the  view  that  the  right  preserved  by  the  provi 
slon  of  the  treaty  "was  the  right  to  continue  to  use  the  water  communicatioi 
and  portf^es  then  in  use."  They  expressly  disagreed  with  the  opinion  of  th 
Circuit  Court  of  Appeals  in  the  Cluk  case,  supra,  that  the  words  "as  noi 
actually  used"  applied  only  to  Grand  Portf^e.  "Diese  judges  could  not  m 
any  reason  "for  preserving  a  right  to  use  Grand  Portage  that  would  not  spp^ 
to  other  port^es,"  and  they  thought  that  the  language  of  the  provision  ^i 
peared  "to  apply  to  all,  and  to  the  water  communications,  and  should  be  a 
construed."    They  added:  "What  was  being  dealt  with,  and  what  was  in  tfa 

uR.  8.  0.  1S14,  c.  178;  R.  8.  0.  1927.  c.  218;  Lakw  mnd  Rivan  ImprovHDS&t  Ad 
R.  S.  0. 1927,  c.  43,  aeoa.  32,  62. 
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contemplation  of  the  parties,  was  travel  and  transportation  over  the  water 
communications  and  portages  as  then  used,  and  there  was  ...  no  thought 
or  intention  of  dealing  with  the  use  of  these  non-navigable  rapids  and  falls 
that  were  not  in  use  and  could  not  be  used,  the  passing  of  which  was  provided 
for  by  the  portages." 

Chi^  Justice  Anglin  wrote  a  separate  opinion  agreeing  in  the  result 
"largely  for  the  reasons"  stated  by  Judges  Binfret  and  Smith.  He  said, 
however,  that  he  should  have  ''preferred  it  had  the  majority  of  the  court 
seen  its  way  clear  to  base  its  decision  upon  a  holding"  that  the  stipulation  of 
the  treaty  ''was  merely  meant  to  ensure  to  the  citizens  of  both  countries 
equality  of  rights  in  regard  to  the  water  conmiunications,  portages,  etc.,  and 
that  it  never  was  intended  thereby  to  provide  that  in  no  event  should  either 
party  to  the  treaty  be  at  liberty,  as  regards  citizens  of  its  own  nationality, 
to  impose  tolls  for  the  use  of  improvements  lawfully  to  be  made  thereon"; 
that  "where  either  party  to  the  treaty  saw  fit  to  impose  tolls  upon  its  own  citi- 
sens,  in  regard  to  such  improvements,  it  should  be  at  liberty  to  impose  like 
tolls  (but  none  greater)  on  citizens  of  the  other  country  for  the  use  of  the  im- 
provements so  made." 

Two  judges — ^Judges  Lamont  and  Cannon — delivered  an  opinion  to  the 
effect  that  "although  at  the  date  of  the  treaty  the  chief  purpose  for  which 
these  water  conmiunications  were  being  used  was  the  transportation  by  boat 
or  canoe  of  persons  and  goods,  the  clause  in  question  places  no  limit  on  the 
purposes  for  which  they  might  be  used";  that  "they  are  to  be  'free  and  open' 
to  the  people  of  both  coimtries  for  whatever  purpose  they  may  desire  to  use 
tbem  as  a  water  conmiunication,"  and  therefore  if  "they  could  be  used  for 
any  purpose  which  did  not  necessitate  the  making  of  a  portage  to  get  past  a 
point  of  danger,"  there  was  "nothing  in  the  clause,  or  in  any  other  part  of 
the  treaty,  which  would  compel  the  use  of  the  portage  in  order  to  have  a  free 
passage."  These  judges  thought  that  to  hold  otherwise  would  be  "to  give 
too  narrow  a  construction  to  the  language  used,  and  to  impute  a  want  of 
vision  to  the  framers  of  the  treaty."  They  expressed  the  opinion  that  the 
Pigeon  River  "from  its  mouth  along  both  sides  of  the  boundary  line,  forms 
part  of  the  'water  conmiunications'  which  were  to  be  free  and  open,"  and 
that  this  provision  is  not  consistent  with  the  imposition  of  tolls  for  the  use 
of  improvements  erected  in  the  river.  While  thus  construing  the  treaty, 
Judges  Lamont  and  Cannon  nevertheless  reached  the  final  conclusion  that 
the  legislation  authorizing  the  imposition  of  tolls  was  applicable  and  valid. 
This  was  in  the  view  that  "the  legislative  competence  of  a  provincial  legisla- 
ture is  as  plenary  and  as  ample  as  the  Imperial  Parliament  in  the  plenitude 
of  its  power  possessed,  and  could  bestow";  that  the  existence  of  the  treaty 
does  not  of  itself  impose  a  limitation  upon  the  provincial  legislative  power; 
that  "the  treaty  in  itself  is  not  equivalent  to  an  Imperial  Act  and,  without 
the  sanction  of  Parliament,  the  Crown  cannot  alter  the  existing  law  by  enter- 
ing into  a  contract  with  a  foreign  power."    Hence,  it  was  said,  the  rights  and 
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prkvUeg/SB  gyma  by  a  treaty  are,  under  Ganadun  lav, 
ooorte  only  where  the  treaty  "has  been  implemented  or 
latioD  rendering  it  Unding  npcm  the  mbject,"  and  the  etatide 
tij  to  impoee  totis  for  the  use  of  the  iminrovementa  "mtut  be 
a  valid  enactment  until  the  treaty  is  implemented  by  Impaiiat  or 
legislation."    While  the  jndgea  of  the  Supreme  Court  at  Canada 
in  the  grounds  of  their  judgments,  they  agreed  in  the  molt. 

Under  this  dedsitHi  in  Canada  and  that  of  the  CSnsnit  Coort  of 
ve  have  the  extraordinary  sitnation  that  as  to  these  impromneDte  at  ti 
same  plaoe  on  the  boundary  stream — improvements  nfmnansrilj  nrfipirfin 
tary  to  each  other — the  Ontario  Company  may  impose  eha^ea  upon  mtbm 
of  the  United  States  for  the  use  of  its  worlcs  on  the  Canadian  ade  cf  (he  In 
while  the  Minnesota  Company  may  not  chai^  eitisens  of  Canada  for  ti 
use  of  its  corresponding  works  on  the  Minnesota  side. 

In  deciding  the  instant  case,  we  think  that  there  are  ocmtridlliig  "■■'■'r' 
tions  which  make  it  unnecessary  to  pass  broadly  upw  the  rignifieanaa  ef  tl 
words  "free  and  open"  in  provisions  in  treaties  relating  to  the  ne  of  na>vfg»b 
streams, — a  phrase  which  with  different  contexts  has  been  i^ieatetUy  mi 
in  international  engagements."  The  question  here  is  aimpty  as  to  the  appl 
cation  of  these  words  of  the  Webeter-Ashburton  Tiea^  to  thia  parttwdi 
boundary  stream,  the  Pigeon  River,  at  points  where  the  river  was  impaanfa 
and  henoe  not  used  ae  a  means  of  communicati<Hi  at  the  time  the  traat^  W 
made,  the  travel  and  transportation  of  that  period,  and  of  eaitter  Una 
necessarily  seeking  the  portage  by  means  of  which  alone  it  was  piaelieBUBl 
secure  the  desired  communication.  The  words  of  the  claose  in  qnostinn  "t 
then  actually  used",  undoubtedly  refer  to  the  Grand  Portage  bat  wn  Hda 
there  is  force  in  the  reasoning  of  the  opinion  of  Judges  Binfretand  SmUbtefl 
Supreme  Court  of  Canada  that  these  words  were  not  limited  to  that  portlfl 
and  we  are  not  convinced  that  it  was  the  intention  either  to  preclude  an  ii 
provement  which  would  make  a  stream  along  the  boundary  availabfe  fam 
theretofore  impoeaible,  or  to  prevent  a  reasonable  and  ncn-dSseriii^natM 
charge  for  the  use  of  such  an  improvement.  In  tbe  terms  of  the  ixmiif  « 
find  no  compelling  clarity  of  prohibition.    At  best,  the  clause  is  ami 


and  it  is  appropriate  that  we  should  look  to  the  practical  ocHistruetioa  ifUi 
has  been  placed  upon  it. 

With  respect  to  the  portion  of  the  stream  within  the  territorial  jiiilnltollii 
of  the  State  of  Minnesota,  the  legislature  of  that  State  authorised  tho  cmtta 

"  See  Treaty  of  September  3,  1783,  between  the  United  QUtm  and  Gnat  niHali.  Al 
VIU,  M&U07,  p.  £89;  Webeter-AabburtoD  Treaty,  1842,  Art.  m,  Malkqr,  p.  Ml;n«tlvi 
Washington,  1871,  Arte.  XXVI,  XXVIII,  compare  Art.  XXVn,  MaDoy.p.  711;Onn«gtt 
oonceming  tbe  Boundai?  Waten  between  the  United  States  and  Panada,  1901^  Ait. 
U.  S.  Treaties,  Vol.  3,  p.  2608;  Treaty  of  Guadalupe  Hidalgo,  1848,  Arts.  TI,  TZI,  OwMl 
Treaty,  1863,  Art.  IV,  Malloy,  pp.  IIIl,  II23;  Moore,  International  Lnr  XHgn*,  ToL 
pp.  02fi,  et  teq.;  Hyde,  Intfinuttional  Law,  Vol.  1,  seea.  160,  «t  —q.;  Oppmibabn,  Ii 
Iaw,  4th  ed.,  neea.  178,  et  teg. 
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of  theae  improvements  and  the  charging  of  reasonable  tolls.  In  contempla- 
tion of  improvements  of  this  sort  in  a  stream  forming  part  of  the  international 
boundaryi  the  State  legislation  expressly  provided  for  the  uniting  of  such  an 
enterprise  with  a  similar  and  complementary  project  appropriately  author- 
ised with  respect  to  the  Canadian  portion  of  the  stream.  In  the  absence  of  a 
violation  of  treaty,  or  of  conflict  with  an  act  of  the  (Tongress,  there  can  be  no 
doubt  as  to  the  power  of  the  State  to  establish  such  an  aid  to  commerce.  An 
undertaking  of  this  character  by  the  State  falls  within  the  familiar  category 
of  cases  in  which  a  State  may  make  reasonable  provision  for  local  improve- 
ments until  its  authority  is  superseded  by  dominant  Federal  action.^*  The 
fact  that  the  stream  forms  part  of  the  international  boundary  does  not  make 
this  principle  inapplicable.  Where,  imder  Section  9  of  the  Act  of  March  3, 
1899,^^  the  consent  of  Congress  is  required  for  the  erection  of  structures  in  or 
over  navigable  waters  not  l3ring  wholly  within  a  State,  ''the  act  does  not 
make  Congress  the  source  of  the  right  to  build  but  assumes  that  the  right 
comes  from  another  source,  that  is,  the  State" ;  it  merely  subjects  the  exercise 
of  the  right  'to  the  further  condition  of  getting  from  Congress  consent  to 
action  upon  the  grant:"  International  Bridge  Co.  v.  New  York,  254  U.  S. 
126,  133. 

It  is  not  necessary  to  decide  whether,  in  view  of  the  impassable  condition 
of  the  portion  of  the  Pigeon  River  imder  consideration,  the  improvements 
came  under  the  provisions  of  either  Section  9  or  Section  10  of  the  Act  of 
March  3,  1899,'^  as  we  are  of  the  opinion  that  the  improvements  were  made 
with  the  consent  of  Congress.  By  the  Act  of  March  3,  1901^'  (which  ap- 
parently was  not  brought  to  the  attention  of  the  Circuit  Court  of  Appeals), 
the  Congress  expressly  authorised  the  Pigeon  River  Company  to  improve 
the  river  in  order  that  it  might  be  rendered  navigable  for  floating  logs,  to  erect 
dams  and  other  works  necessary  for  that  purpose,  and  to  impose  a  reasonable 
charge  for  the  passage  of  all  timber  save  that  which  was  cut  from  the  ad- 
jcMning  Grand  Portage  Indian  Reservation.  The  fact  that  this  authority 
directly  applied  to  that  part  of  the  Pigeon  River  known  as  "the  cascades" 
does  not,  in  our  judgment,  detract  from  the  significance  of  the  Act  as  showing 
the  acquiescence  of  the  Congress  in  the  improvements  here  in  question. 
Tlie  authority  was  given  because  of  the  governmental  interest  in  the  Indian 
Reservation  adjacent  to  the  Pigeon  River,  and  it  is  obvious  that  the  works  at 

u  WHbon  V,  Blackbird  Creek  Marsh  Co.,  2  Pet.  245;  Oilman  v.  Philadelphia,  3  Wall.  713; 
Potmd  V.  Torek,  05  U.  S.  459;  County  of  Mobile  v.  Kimball,  102  U.  S.  691 ;  Cardwell  v.  Amer- 
ieaa  Bridge  Co.,  113  U.  S.  205;  Huse  v,  Gbver,  119  U.  S.  543;  Sands  t;.  Manistee  River  Im- 
prorement  Co.,  123  U.  S.  288;  Lindsay  &  Phelpe  Co.  v.  Mullen,  176  U.  S.  126;  Minnesota 
Rate  Cases,  230  U.  S.  352,  403-405;  International  Bridge  Co.  v.  New  York,  254  U.  S.  126; 
Economy  Light  &  Power  Co.  v.  United  States,  256  U.  S.  113;  Newark  v.  Central  Railroad 
Co.,  267  U.  S.  377.  "  30  Stat.  1151. 

u  See  United  States  v,  Rio  Grande  Irrigation  Co.,  174  U.  S.  690,  707,  708;  Leovy  v. 
United  States,  177  U.  S.  621, 628;  Economy  Light  &  Power  Co.  v.  United  States,  256  U.  S. 
113, 123, 124;  Wisconsin  v.  Illinois,  278  U.  S.  367,  412,  413.  »  See  Note  9. 
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the  cascades  would  have  been  futile  if  the  related  portions  of  tiie  river  Ti 
quired  for  the  contemplated  flotation  of  timber  were  not  appnqniatdy  in 
proved.  The  consent  of  the  Congress,  running  expressly  to  the  Pigeon  Btvi 
Company  as  a  corporation  organized  under  the  applicable  laws  of  MinneBoti 
for  the  erection  of  the  structurea  at  the  cascades  where  the  intereeta  <rf  tli 
Indian  Reservation  were  involved,  neceesarily  implied  aequieseoioe  in  tb 
action  by  the  State  in  authorising  the  improvemente  which  would  aceon 
plish  the  purpose  which  the  Congress  had  in  view.  Nor  does  it  affeot  tli 
question  that  the  congressional  authorisation  was  stated  to  be  subject  to  sue 
r^pjlations  and  conditions  as  the  Secretary  of  the  Interior  might  preocrib 
It  is  not  shown  that  the  Secretary  has  imposed  restrictions  and  the  Act  di 
not  require  him  to  impose  them. 

We  find  no  reason  for  r^arding  this  action  aa  intended  to  abrogate  < 
modify  the  provision  of  the  Webster-Ashbmton  Treaty.  So  f ar  aa  the  Ai 
of  Congress  specifically  authorised  the  charging  of  tolls  for  the  use  of  tii 
improvements  on  the  Minnesota  side  of  the  boundary,  it  would  contral  i 
our  courts  as  the  later  expression  of  our  municipal  law,  even  though  it  em 
flicted  with  the  provision  of  the  treaty  and  the  international  obligatio 
remained  unaffected.  The  Cherokee  Tobacco,  11  Wall.  616,  621;  Hea 
Money  Cases,  112  U.  S.  580,  697;  Cook  r.  United  States,  288  U.  8.  102, 121 
But  the  intention  to  abn^ate  or  modify  a  treaty  is  not  to  be  lightly  impote 
to  the  Congress.  Chew  Heong  ■>.  United  States,  112  U.  S.  636,  549;  Unfte 
States  t>.  Payne,  264  U.  S.  446, 449 ;  Cook  e.  United  States,  tupm.  We  tUn 
that  it  is  prop^  to  infer  that  the  Congress,  in  view  of  the  condituui  of  tt 
stream  and  the  purpose  of  the  improvements,  did  not  consider  the  anUiosil 
to  make  them  and  to  impose  a  reasonable  charge  for  their  use,  as  being  ii 
consiBtent  with  the  treaty  stipulation.  We  regard  the  action  of  theCongrea 
following  that  of  the  State,  as  a  practical  construction  of  the  treaty  aa  pa 
mitting  these  works  and  justifying  the  charge. 

The  same  may  be  said  of  the  action  of  the  Province  of  Ontario  in  [vovidfn 
for  the  complementary  works  on  the  Canadian  side  of  the  boundaiy  an 
authorising  tolls  for  their  use.  While  this  action  was  taken  In  the  plcsdtaij 
ot  the  power  of  the  provincial  l^islature  as  defined  by  the  Supreme  Coni 
of  Canada,  we  perceive  no  reason  for  ascribing  to  that  l^islature  an  inta 
tion  to  override  the  provision  of  the  treaty  but  rather  see  in  that  action  a 
assumption  on  the  part  of  the  legislature  that  its  cotuse  was  not  r 
to  the  treaty,  an  inJFerence  which  finds  abundant  support  in  the  c 
aS  the  majority  of  the  judges  of  the  Supreme  Court  of  Canada.  Nor  does  i 
appear  tliat  either  of  the  parties  to  the  treaty  has  made  to  the  other  an 
representations  as  to  a  breach  of  obligation  by  reason  of  the  maHng  of  th 
improvements  or  the  imposition  of  tolls.  We  find  no  ground  for  rcjeetin 
the  practical  construction  which  the  treaty  has  thus  received. 

Furl^er,  in  1909,  for  the  purpose  of  settling  all  questions  pending  betwee 
tiie  United  States  and  the  Dominion  of  Canada,  "involving  the  rights,  oht 


JUDICIAL  DBCIBIONB  U9 

gatioDB  or  interests  of  either  in  relation  to  the  other  or  to  the  inhabitants  of  the 
other,  along  their  common  frontier/'  the  United  States  and  Great  Britain 
entered  into  a  treaty  concerning  the  boundary  waters.^^  By  Article  I  of  this 
treaty  the  parties  formulated  their  agreement  "that  the  navigation  of  all 
navigable  boundary  waters  shall  forever  continue  free  and  open  for  the  pur- 
poses of  commerce  to  the  inhabitants  and  to  the  ships,  vessels  and  boats  of 
both  countries  equally.''  ^*  The  treaty  expressly  refers  to  uses  and  ob- 
structions oi  boundary  waters  which  had  tiieretof ore  been  permitted  and 
sets  up  an  International  Joint  Commission  with  jurisdiction  to  deal  with 
future  uses  and  obstructions,  as  stated.  Article  III  of  the  treaty  thus 
provides:  ''It  is  agreed  that  in  addition  to  the  uses,  obstructions,  and  diver- 
sions heretofore  permitted  or  hereafter  provided  for  by  special  agreement 
between  the  parties  hereto,  no  further  or  other  uses  or  obstructions  or  diver- 
sions, whether  temporary  or  permanent,  of  boundary  waters  on  either  side 
of  the  line,  affecting  the  natural  level  or  flow  of  boimdary  waters  on  the  other 
side  of  the  line,  shall  be  made  except  by  authority  of  the  United  States  or 
the  Dominion  of  Canada  within  their  respective  jurisdictions  and  with  the 
approval,  as  hereinafter  provided,  of  a  joint  commission  to  be  known  as  the 
International  Joint  Commission." 

We  think  it  may  fairly  be  said  that  the  improvements  here  in  question  on 
the  Pigeon  Biver  constituted  structiures  and  uses  which  had  been  permitted 
by  the  parties  prior  to  the  treaty  of  1909  and  were  recognised  by  that 
treaty.  It  does  not  appear  that  any  action  has  been  taken  by  either  Govern- 
ment or  by  the  International  Joint  Commission  inconsistent  with  this 


We  conclude  that  it  was  error  to  sustain  the  demurrer  to  the  amended 
complaint.  The  judgment  of  the  Circuit  Court  of  Appeals  is  reversed  and 
the  cause  is  remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

It  is  80  ordered. 

»  36  Stat.  2448,  U.  S.  Treaties,  Vol  3,  p.  2607. 
u  Article  I  of  the  Treaty  of  1909  is  as  follows: 

'^Hie  High  Contracting  Parties  agree  that  the  navigation  of  all  navigable  boundary 
watsn  shall  forever  continue  free  and  open  for  the  purposes  of  oommeroe  to  the  inhabitants 
and  to  the  ships,  veawJa,  and  boats  of  both  countries  equally,  subject,  however,  to  any  laws 
and  regulations  of  either  country,  within  its  own  territory,  not  inconsistent  with  such  priv- 
ikge  of  free  navigation  and  appljdng  equally  and  without  discrimination  to  the  inhabitants, 
diqMy  vessels,  and  boats  of  both  countries. 

'It  18  further  agreed  that  so  long  as  this  treaty  shall  remain  in  force,  this  same  right  of 
navigation  shaU  extend  to  the  waters  of  Lake  Michigan  and  to  aU  canals  comieoting  boundary 
waters,  and  now  existing  or  which  may  hereafter  be  constructed  on  either  side  of  the  line. 
Etther  of  the  High  Contracting  Parties  may  adopt  rules  and  regulations  governing  the  use  of 
soeh  eanals  within  its  own  territory  and  may  charge  tolls  for  the  use  thereof,  but  all  such 
rales  and  regulations  and  all  toDs  charged  shall  apply  alike  to  the  subjects  or  dtisens  of  the 
High  Contracting  Parties  and  the  ships,  veawJs,  and  boats  of  both  of  the  High  Contracting 
PuUeSy  and  th^  shall  be  placed  on  terms  of  equality  in  the  use  thereof." 
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ATTORNEY  GENERAL  OF  THE  UNITED  STATES 
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Opinion  upon  the  act  to  pbohibit  financial  tranbagtignb 
fobeign  government  in  defaui;r  on  its  obuga- 

TIONB  TO  THE  UNITED  STATES 


WITH  i 


The  Secretary  of  State  has  received  an  opinioii  upon  various  questioiis  pertaining  to 
Act  of  April  13,  1034,  entitled  "An  Act  to  prohibit  financial  transactions  with  any  fon 
TOvemment  in  default  on  its  obligations  to  the  United  States,"  known  as  the  JohniKm  i 
The  Department  of  State  concurs  in  the  interpretation  of  the  Act  cxpi  eased  in  tbe  Attoci 
Qenerars  opinion.* 

DEPARTMENT  OF  JUSTICE 

Washington 

May  B,  lOSi, 

The  Honorable 

The  Secretary  of  State. 
Sir: 

I  have  the  honor  to  refer  to  your  letter  of  April  17  requesting  my  opinj 
upon  various  questions  under  the  Act  of  April  13, 1934,  entitled  "An  Aet 
prohibit  financial  transactions  with  any  foreign  government  in  default 
its  obligations  to  the  United  States/'  which  reads  as  follows: 

That  hereafter  it  shall  be  unlawful  within  the  United  States  or  a 
place  subject  to  the  jurisdiction  of  the  United  States  for  any  pexson 
purchase  or  sell  the  bonds,  securities,  or  other  obli^tions  of,  any  f 
eign  government  or  political  subdivision  thereof  or  any  oiganisatum 
association  acting  for  or  on  behalf  of  a  foreign  government  or  politii 
subdivision  thereof,  issued  after  the  passage  of  this  Act,  or  to  make  a 
loan  to  such  foreign  government,  political  subdivision,  organisation, 
association,  except  a  renewal  or  adjustment  of  existing  indebtedn 
while  such  government,  political  subdivision,  organisation,  or  aasoc 
tion,  is  in  default  in  the  pa3rment  of  its  obligations,  or  any  part  there 
to  the  Government  of  the  United  States.  Any  person  violating  1 
provisions  of  this  Act  shall  upon  conviction  thereof  be  fined  not  xai 
than  $10,000  or  imprisoned  for  not  more  thaji  five  3rears,  or  both. 

Sec.  2.  As  used  in  this  Act  the  term  ''person"  includes  individn 
partnership,  corporation,  or  association  oO^  than  a  pubUo  corporati 
created  by  or  pursuant  to  special  authorisation  of  Congress,  or  a  o 
poration  in  which  the  Government  of  the  United  States  has  or  eaeroH 
a  controlling  interest  through  stock  ownership  or  otherwise. 

Your  questions,  in  the  order  in  which  they  are  set  forth,  and  my  vie 
thereon  are  stated  below: 

''(1).  What  Governments,  political  subdivisions,  or  associationB  i 
in  default  on  their  obligations  to  the  United  States?" 

''Default"  is  a  common  word  which  convejrs  at  once  a  known  meanii 
but  as  applied  to  particular  situations,  it  is  often  a  matter  of  unoertaizi 
whether  or  not  or  when  a  "default"  has  occurred.    Concerning  it,  Oh 

^IVen  release  of  the  Department  ol  State,  Biay  5. 1984. 
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Justioe  Eyre  declared  in  Doe  v.  Dacre,  1  B.  &  P.  250,  258;  126  Reprint  887, 
891,  "I  do  not  know  a  larger  or  looser  word  than  'default';''  but  as  to  civil 
liability  the  following  definitions  are  enlightening: 

As  used  in  such  an  instrument  (a  contract),  it  can  mean  only  the 
nonperformance  of  a  contract, — ^a  failure  upon  the  part  of  one  of  the 
contracting  parties  to  do  that  which  he  had  contracted  to  do.  (Sixteen 
hundred  Tons  of  Nitrate  of  Soda  v.  McLeod,  61  Fed.  849, 851.) 

In  one  sense,  any  failure  is  a  default,  whether  it  arises  from  the  omis- 
sion to  perform  a  contract,  or  from  a  neglect  of  duty.  In  many  reported 
cases  the  omission  to  pay  a  debt  or  to  perform  a  contract  is  spoken  of  as 
a  default.     (Burrill  v.  Grossman,  69  Fed.  749,  752.) 

However,  the  word  cannot  safely  be  accepted  as  importing  so  inclusive  a 
significance  when  it  is  used  as  a  penal  statute,  as  pointed  out  by  the  Supreme 
Court  of  Nebraska  in  State  v.  Moores,  52  Neb.  770,  787,  upon  consideration 
of  a  constitutional  provision  which  rendered  ineligible  to  public  office  ''any 
person  who  is  in  default  as  collector  and  custodian  of  public  money  or  prop- 
erty," which  the  court  declared  to  be  "penal  in  its  nature." 

Lipman  v.  Equitable  Life  Assur.  Soc.  of  the  United  States,  58  F.  (2d)  15, 
and  Hartsuff  v.  Hall,  58  Neb.  417,  each  dealing  with  written  instruments 
providing  for  payment  at  a  stated  time  with  grace,  reached  contrary  con- 
clusions upon  consideration  of  the  context  and  probable  intention  as  to 
whether  ''default"  occurred  at  the  time  specified  for  payment  or  at  the  end 
of  the  grace  period,  thereby  indicating  that  no  absolute  or  rigid  meaning  is  to 
be  assumed  in  a  civil  case,  and  a  fortiori  in  a  criminal  case. 

In  view,  therefore,  of  the  flexibility  of  the  term,  and  bearing  in  mind  that 
a  penal  statute  is  to  be  strictly  construed  against  the  imputation  of  crimi- 
nality to  an  act  which  is  not  malum  in  «e,  I  think  it  is  required  that  we  seek 
carefully  from  authorized  sources  the  probable  intent  of  Congress.  In 
connection  therewith  your  letter  indicates  particular  concern  as  to  Great 
Britain  and  other  countries  which  have  made  so-called  token  payments,  and 
as  to  the  Soviet  Government  which  has  not  yet,  as  you  informed  me,  recog- 
nised as  binding  upon  it  the  obligations  incurred  by  prior  governments  in 
Russia.  I  shall,  therefore,  indicate  to  the  extent  that  I  properly  can,  my 
views  in  these  instances. 

On  November  7,  1933,  the  President  issued  the  following  statement: 

For  some  weeks  representatives  of  the  British  Government  have  been 
conferring  with  representatives  of  this  Government  on  the  subject  of  the 
British  debt  to  this  country  growing  out  of  the  World  War.  .  .  . 

It  has,  therefore,  been  concluded  to  adjourn  the  discussions  until 
certain  factors  in  the  world  situation — conmiercial  and  monetary — be- 
come more  clarified.  In  the  meantime,  I  have  as  Executive  noted  the 
representations  of  the  Britifili  Government.  I  am  also  assured  by  that 
Government  that  it  continues  to  acknowledge  the  debt  without,  of 
course,  prejudicing  its  right  again  to  present  the  matter  of  its  readjust- 
ment, and  that  on  December  15,  19^,  it  will  give  tangible  expression 
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of  this  Mknowledgment  by  the  pajrment  of  aeven  and  one  half  milt 
dollars  in  United  States  earreacy. 

In  view  of  these  representations,  of  the  pajrment,  and  of  the  i 
possibility,  at  this  time,  of  passing  finally  and  jusUy  upon  the  xequ 
for  a  readjustment  of  the  debt,  I  have  no  personal  hesitation  in  sayi 
that  /  shcdl  not  regard  the  BriUah  OooemmefU  ae  in  drfauU. 

On  the  same  day  the  Chancellor  of  the  Exchequer  addressed  the  Hoi 
of  Commons  to  the  same  effect,  concluding  with  the  Ptesident's  statem< 
that  he  would  not  regard  the  British  Government  as  in  default. 

A  statement  of  similar  import  had  been  made  by  the  President  in  Jui 
1033,  shortly  before  certain  installments  upon  the  debts  were  due.  It 
unnecessary  to  repeat  here  the  statement  then  made  or  to  treat  further 
later  statements  by  the  President  and  their  acceptance  in  good  faith,  exec 
to  say  that  Great  Britain  and  certain  other  countries  made  partial  pajymei 
on  installments  due  in  June,  1033,  and  in  December,  1033,  with  the  expect 
tion  and  belief  that  they  would  thereby  avoid  a  default. 

In  his  annual  message  to  Congress  delivered  at  a  joint  meeting  of  the  t 
Houses  on  January  3, 1034,  the  President  stated: 

I  expect  to  report  to  you  later  in  regard  to  debts  owed  the  Govei 
ment  and  people  of  this  country  by  the  governments  and  peoples 
other  countries.  Several  nations,  acknowledging  the  debt,  have  pi 
in  small  part;  other  nations  have  failed  to  pay.  Odb  nation — ^Finland 
has  paid  the  installments  due  this  countoy  in  full.  (Cong.  Bee.,  V 
78,  p.  6.) 

It  does  not  appear,  however,  that  any  further  report  in  regard  to  thi 
debts  was  transmitted  to  Congress  prior  to  the  enactment  of  the  statute. 
I  find  no  record  of  the  expression  of  any  views  in  the  Senate  upon  t 
meaning  of  the  word  ''default''  when  the  bill  was  under  consideration,  but  t 
matter  was  considered  in  the  House,  as  indicated  by  the  following  ezoer] 
from  the  Congreeeional  Record: 

Mr.  Bankhead.  Under  this  bill,  what  would  be  the  status  of  govei 
ments  like  England,  that  made  a  so-called  '^ken  pajnooent/'  but  1 
defaulted  in  the  main? 

Mr.  McReynolds.    The  President  of  the  United  States,  as  I  and 
stand  it,  has  held  that  they  are  not  in  default.    {Cong.  Roe.,  VoL  ' 
-41  p.  6102.) 

^  II  Mr.  Bbitten.    Does  the  gentleman  agree  with  the  gentleman  £rc 

New  York  (Mr.  Fish)  that  those  governments  which  have  made  a  nm 
token  payment  will  not  be  held  in  default  by  our  GovemmentT 

Mr.  Johnson  of  Texas.  I  am  not  so  sure  about  that.  {Cong.  Be 
Vol.  78,  p.  6104.) 


Mr.  Johnson  of  Texas.    Yes;  the  language  is  broad  and  compir^ 
ii%  sive,  but  the  question  of  what  constitutes  a  default  is  one  that  wfll  ha 
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to  be  determined  by  the  terms  of  the  original  contracts  supplemented 
by  any  subsequent  agreements  that  may  have  been  lawrully  made. 
{Cong.  Rec.,  Vol.  78,  p.  6196.) 

Mr.  Klobb.  Since  that  time  we  have  beheld  the  spectacle  of  all 
these  debtor  countries,  save  one,  either  actually  defaulting  in  the  pay- 
ments of  the  installments  as  they  became  due  or  making  a  so-called 
'^ken  payment"  in  order  to  avoid  the  ugly  word  ''default."  {Cong. 
Rec.,  Vol.  78,  p.  6197.) 

Mr.  Bbtiten.  Mr.  Speaker,  I  am  going  to  vote  for  this  bill  because 
I  have,  to  my  own  satirfaction  at  least,  concluded  that  any  nation  of 
Europe  in  default  of  any  portion  of  its  indebtedness,  interest  or  prin- 
cipal, to  us  is  included  in  the  intention  of  the  bill. 

I  realise  that  in  the  following  statement  I  am  disagreeing  with  the 
chairman  of  the  committee  and  probably  with  the  ranking  member  on 
this  side,  but  on  page  2,  in  speaking  about  the  indebtedness  it  says, 
''While  such  government  is  in  default  in  pa3rment  of  its  obligation  or  any 
part  thereof."  I  fail  to  see  why  England  with  a  surplus  this  jrear  <n 
S160,000,000  in  her  treasury,  or  France,  with  countless  millions  of 
gold  in  her  treasury,  more  gold  in  her  treasury  per  capita  than  we  have, 
and  governments  of  that  type  should  be  excluded  from  the  provisions 
of  tms  bill,  and  France  is  not,  I  realise,  just  because  they  made  some 
insignificant  token  pa3rments  on  account  of  their  vast  obl^ation  to  us. 

If  the  State  Department  were  to  exclude  those  nations  from  the 
provisions  of  this  bill  then  Czechoslovakia,  Great  Britain,  Greece, 
Italy,  Latvia,  Lithuania,  and  Rumania  would  be  excluded  because  they 
have  all  made  some  small  payment. 


My  contention  is  that  the  State  Department  should  not  act  that  way, 
nor  has  it  the  authority  to  presume  that  because  an  in&utesimal  pay- 
ment has  been  made  on  an  indebtedness  of  billions  it  takes  that  nation 
out  of  one  class  and  puts  it  into  a  preferred  class.  {Cong.  Rec.,  Vol.  78, 
pp.  6197-6198.) 

Mr.  McRejmolds  was  in  charge  of  the  bill  during  its  consideration  by  the 
House  and,  therefore,  under  the  rules  applied  by  the  courts  in  considering 
such  proceedings,  his  apparent  view  that  Great  Britain  and  other  countries 
similarly  situated  were  not  to  be  deemed  in  default,  is  entitled  to  especial 
weight. 

Moreover,  the  President,  by  signing  the  bill,  participated  equally  with  the 
Houses  of  Congress  and  his  view  as  to  the  meaning  of  words  employed  in  it 
is  of  great  significance.  I  cannot  assume  that  he  believed  Great  Britain  to 
be  in  default,  within  the  meaning  of  the  word  as  used  in  the  bill,  in  view  of 
his  express  statements  on  the  subject;  and  from  such  information  as  I  now 
have  before  me  it  would  appear  that  Csechoslovakia,  Italy,  Latvia  and 
Lithuania  fall  in  the  same  category  with  Great  Britain.  I  conclude,  there- 
fore, that  these  five  countries  are  not,  at  the  present  time,  in  default  under 
the  terms  of  the  Act  in  question. 

Beyond  this  a  specific  answer  as  to  what  governments,  political  sub- 
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divisions,  organizations  or  associations  are  in  default  on  their  obligations 
the  United  States  would  seem  to  require  a  survey  of  data  not  immediate 
available  to  this  office,  but  in  general  it  may  be  said,  in  the  words  of  tl 
statute,  that  a  ''foreign  government,  political  subdivision,  organisation 
association  is  in  default"  if  it  has  failed  ''in  the  pa3rment  of  its  oUigatioi 
or  any  part  thereof,  to  the  Government  of  the  United  States,''  aoc(»diiig 
its  promise  or  undertaking  to  pay  a  fixed  amount  at  a  definite  time,  unk 
such  default  has  been  postponed  or  waived  in  some  competent  manner  or  1 
a  transaction  having  that  effect  in  law  or  good  morals.    Should  any  a 
thoritative  statement,  in  harmony  with  this  opinion,  be  issued  in  th6  for 
of  an  administrative  declaration  that  named  countries  are  or  are  not 
default,  I  should  be  inclined  to  follow  it  in  so  far  as  the  Department  of  Justi 
is  charged  with  the  responsibility  of  instituting  prosecutions  in  oases 
violation,  thereby  removing  misapprehension  and  uncertainty  to  those  wl 
desire  to  avoid  conflict  with  the  statutory  interdiction;  and  should  the  que 
tion  come  before  the  courts  it  is  reasonable  to  believe  that  they  would  boni 
any  such  administrative  determination. 

With  regard  to  the  status,  under  the  Act,  of  a  political  subdivision  of 
defaulting  country  when  the  subdivision  itself  is  not  in  default,  attention 
called  to  the  fact  that  while  explaining  the  bill  in  the  House  of  Represoit 
tives,  Mr.  McReynolds  stated  that  in  such  a  case  the  political  subdivisio] 
such  as  a  city  in  a  defaulting  country,  would  not  come  within  the  inhilHtio] 
of  the  bill  if  the  city  itself  were  not  in  default  {Cong,  fiec.,  VoL  78,  p.  8200 
I  approve  this  view,  not  only  because  of  the  presumption  arising  from  M 
McRejmolds'  explanation,  but  because  a  reasonable  interpretation  of  tl 
statute  itself  supports  the  conclusion  that  the  default  of  a  foreign  goven 
ment  would  not  be  imputed  to  a  poUtical  subdivision  thereof,  e.g.,  a  mi 
nicipality,  so  as  to  prohibit  the  purchase  or  sale  of  bonds  or  seeuritieB  ( 
the  latter,  if  the  mimicipaUty  is  not  itself  in  default. 

It  has  also  been  asked  whether  or  not  Canada,  a  member  of  the  oommoi 
wealth  of  nations  which  compose  the  British  Empire,  is  to  be  regarded  as 
political  subdivision  of  Great  Britain.  The  question  should  property  I 
answered  in  the  negative,  and  this  conclusion  was  suggested  in  CoDgre 
(Cong.  Rec.,  Vol.  78,  p.  6195),  but  it  appears  to  be  immaterial  in  view  of  n 
conclusion  above  stated  concerning  the  intention  of  Congress  as  Bpp&i 
to  the  obligations  of  poUtical  subdivisions.  Canada,  I  beUevei  is  not  i 
default. 

"(2)  To  what  types  of  transactions  does  the  Act  apply?" 

The  Committee  Reports  (S.  Rept.  20  and  House  Repi.  074,  73d  Cong 
recite  that  the  bill  was  introduced  following  an  investigation  by  the  Sena^ 
Committee  on  Finance  and  the  revelation  therein  that  "billions  of  dcdlai 
of  securities  .  .  .  offered  for  sale  to  the  American  people''  were  overdv 
and  unpaid;  that  some  of  these  "foreign  bonds  and  obligations  •  •  •  wa 
sold  by  the  American  financiers  to  make  outrageously  hi|^  profits^';  ao 


jmnCIAL  DBCI8I0KB  165 

stated  a  purpose  "to  prevent  a  recurrence  of  the  practices  which  were  shown 
by  the  investigation  to  be  little  less  than  a  fraud  upon  the  American  people 
...  to  curb  the  rapacity  of  those  engaged  in  the  sale  of  foreign  obliga- 
tions .  .  .*' 

ThiSi  I  think,  is  indicative  of  a  purpose  to  deal  with  such  "bonds"  and 
"securities"  and  with  "other  obligations"  of  like  nature,  observing  the  rule 
of  ejusdem  generis — ^that  is,  obligations  such  as  those  which  had  been  sold 
to  tiie  American  public  to  raise  money  for  the  use  of  the  foreign  governments 
issuing  them — ^not  contemplating  foreign  currency,  postal  money  orders, 
drafts,  checks  and  other  ordinary  aids  to  banking  and  commercial  transac- 
tions, which  are  "obligations"  in  a  broad  sense  but  not  in  the  sense  intended. 
It  was  obviously  not  the  purpose  of  the  Congress  to  discontinue  all  oom- 
merieal  relations  with  the  defaulting  countries. 

"  (3)  What  constitutes  a  renewal  of  an  existing  credit?" 
Your  Legal  Adviser  has  concluded,  in  the  memorandum  transmitted  with 
3rour  letter  of  April  23d,  that: 

It  would  seem  that  any  instrument  which  would  be  issued  for  the 
purpose  of  replacing  the  evidence  of  any  existing  indebtedness  would 
constitute  a  renewal  or  an  adjustment  of  an  existing  indebtedness.  If 
new  bonds  were  issued  to  replace  old  ones,  it  would  seem  that  such  a 
transaction  would  be  permissible.  Any  instnunent  given  in  satisfac- 
tion or  extension  of  an  existing  indebtedness  would,  it  is  believed,  come 
within  this  exception. 

In  general,  I  approve  this  statement,  but  obviously  it  will  be  a  question  of 
fact  in  each  case  whether  or  not  what  is  done  amounts  in  good  faith  to  the 
mere  "renewal  ...  of  existing  indebtedness." 

"(4)  Does  the  Act  apply  to  acceptances  or  time  drafts?" 
This  question  appears  to  be  sufficiently  answered  by  the  comments  under 
Question  No.  2,  supra.    It  appears  proper  to  add,  however,  that  such  trans- 
actions must  be  conducted  in  good  faith,  in  order  to  be  within  the  law,  and 
not  as  mere  subterfuges  to  circumvent  its  purpose. 

"(6)  Is  the  present  Soviet  Government,  as  the  successor  to  prior 
governments  of  Russia,  to  be  regarded  as  in  default,  in  view  of  the  fact 
that  no  pa3rment  has  been  made  on  the  bonds  issued  to  the  Government 
of  the  United  States  by  the  Provisional  Government,  on  account  of 
loans  made  to  that  Government  by  the  United  States  during  the  period 
ot  the  war,  the  Provisional  Government  having  been  the  immediate 
predecessor  of  the  Soviet  Government?" 

The  proceedings  in  the  House  of  Representatives  indicate  acceptance  of 
the  view  that  our  Government  regards  the  Soviet  Government  as  respon- 
sible for  the  obligations  incurred  by  prior  Russian  governments.  (Cong. 
Bee.,  Vol.  78,  p.  6192.)  The  position  of  our  Government  in  this  respect 
accords  with  accepted  principles  of  international  law,  as  illustrated  by  the 
fiDllowing  authorities: 
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Moorei  ltd.  Law  Digest,  v.  1,  see.  96|  quoting  Seeretaiy  of  State  Ad 
(August  10,  1818): 

No  principle  of  international  law  can  be  more  eleaily  estabBdied  t 
this:  That  the  rights  and  the  obligoHans  of  a  nation  in  regard  to  o< 
States  are  independent  of  its  internal  revolutions  of  government. 
extends  even  to  the  case  of  conquest.  The  conquerer  who  ledua 
nation  to  his  subjection  receives  it  subject  to  all  its  engagements 
duties  toward  others,  the  fulfillment  of  which  then  becomes  bis  i 
duty. 

Halleck,  Int.  Law  (3d  ed.),  v.  1,  p.  90: 

Public  debts,  whether  due  to  or  from  the  revolutioniied  State, 
neither  cancelled  nor  affected  by  any  change  in  the  oanstitation 
internal  government  of  a  State. 

The  same  rule  is  stated,  in  substance,  in  Kent's  CammentarisM  (120k  a 
T.  1,  p.  26,  and  in  an  opinion  of  Attorney  General  Griggs,  22  Op.  A.  G.  ( 
584.  In  connection  with,  and  in  support  of,  these  statements  the  autl 
dte  1  Whart.  Int.  Law  Dig.,  sec.  6;  Hall,  Int.  Law  (4th  ed.),  pp.  104,  1 
Rivier,  Principes  du  Droit  des  Gens,  I,  pp.  70-72;  United  States  v.  Mad 
L.  R.  8  Eq.,  60;  Vattel,  DroU  des  Gens,  liv.  II,  ch.  Xn,  §§  183-107;  G 
tins,  De  Jur.  Bd.,  lib.  II,  cap.  II  §  8. 

This  view,  in  fact,  was  stated  in  Congress  {Cong.  Ree.,  Vol.  78,  p.  0192] 
have  suggested  the  insertion  of  the  provision  in  Sec.  2  of  the  statute  exobid 
from  its  operation  public  corporations  controlled  by  the  United  Sta 
which  are  permitted  to  engage  id  the  transactions  prohibited  to  indivkli 
and  private  corporations,  if  administratively  determined  to  be  deeiral 
I,  therefore,  regard  the  Soviet  Government  as  in  default,  within  the  c 
templation  of  the  statute. 

''(6)  However  the  last  question  may  be  answered,  can  the  Soi 
Government  be  considered  id  default  to  the  Government  of  the  Uni 
States  pending  negotiations  that  are  beiDg  had  with  a  view  to  aniv 
at  the  amount  of  the  indebtedness  due  from  the  Soviet  Govemmenl 
the  Government  of  the  United  States?" 

Bearing  id  mind  what  I  have  just  stated  in  response  to  your  fifth  questi 
I  am  aware  of  no  principle  of  law  under  which  a  previously  existing  defa 
is  waived  or  overcome  because  of  the  mere  pendency  of  negotiations  'Svit 
view  to  arriving  at  the  amount  of  the  indebtedness  due,"  assuming  tl 
there  is  any  uncertainty  id  this  regard,  although,  of  course,  the  matter  mi| 
be  affected  by  the  outcome  of  any  such  negotiations. 

''(7)  Would  the  issue  and  sale  in  the  United  States  of  'scrip' 

funding  bonds  in  part  payment  of  outstanding  obligations  be  in  vie 

f  I  tion  of  the  Act?" 

This  question  appears  to  present  only  a  detail  of  the  matter  treated  gi 
erally  under  Question  No.  3,  and  the  same  answer  is  appUeaUe.    In  oti 
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words,  sueh  "scrip"  or  "fundii^  bonds"  ara  authorised  if  issued  in  the 
bona  fide  "renewal  or  adjustmeat  of  existing  indebtedness." 

It  is  made  unlawful,  as  I  have  said,  "to  purchase  or  sell  the  bonds,  se- 
curities, or  other  (similar)  oblations  of  any  foreign  government  .  .  .  issued 
after  the  passage  of  this  Act,  or  to  make  any  loan  to  such  foreign  govenunent 
.  .  .  except  a  renewal  or  adjustment  of  existing  indebtedness."  The  word 
"renewal"  needs  no  definition  by  me — it  is  frequently  used  and  commonly 
understood  in  banking,  business  and  commercial  transactions — and  the 
word  "adjustment,"  relating  to  accounts  or  claims,  has  been  used  in  our 
statutes  since  the  formation  of  the  Government.  (See  the  Act  of  September 
3, 1789, 1  Stat.  66,  and  the  Act  of  March  3, 1817,  3  Stat.  366.)  It  is  used.  I 
think,  in  the  sense  of  oompromisiii^  or  determining  how  much  is  to  be  psid, 
when  and  where,  upon  what  terms  and  the  like.  Thus  an  adjustment  of  an 
existii^  indebtedness  within  the  meaning  of  the  Act  is  any  Lawful  arrange- 
ment entered  into  in  good  faith  between  the  debtor  and  the  creditor  which 
oompriaes  or  determines  the  amount  to  be  paid  by  the  debtor  to  the  creditor 
and  it  may  include  other  details  of  composition  or  settlemcait. 
Bespeotfully, 

HOHXB  CUHHINGS 

Attonuy  (Tensral 
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BOOK  REVIEWS  AND  NOTES  ^ 

Derecho  Intemacumal  Publico.  By  Antonio  S.  de  Burtamante  y  Sirvc 
Habana:  Carasa  y  Cia.  Vol.  I,  1933,  pp.  574;  Vol.  II,  1834,  pp.  K 
Index. 

By  having  deferred  the  writing  of  his  great  work  on  Public  Intenistion 
Law  until  the  present  time,  Dr.  de  Bustamante  is  able  to  put  into  its  pagea  t 
results  of  his  many  years  of  experience  as  a  teacher  and  oounaellar  in  isteni 
tional  laW|  as  well  as  his  continuous  service  on  the  bench  of  the  World  Ckw 
since  the  day  it  was  established.  Thetwovolumesnowfinidiedshowadistii] 
departure  from  the  traditional  treatment  which  so  often  has  presented  pub 
international  law  as  a  law  of  disputed  validity,  divided  into  two  migor  par 
peace  and  war,  with  war  getting  the  weight  of  attention,  and  stiU  another  pi 
on  the  same  thing,  thrown  in  for  good  measure,  imder  the  guise  of  the  innocei 
looking  title  of  ''Neutrality.''  There  is  no  Austinian  bickering  over  sovareign 
in  this  work.  Dr.  de  Bustamante  takes  it  for  granted  that  international  pu 
lie  law  has  come  of  age,  and  that  its  real  importance  lies  in  its  guidance  a 
regulation  of  those  many  and  various  activities  of  nations  and  pe(q>le8  whi 
never  come  to  issue,  as  well  as  those  which  do.  The  author  analopaes  t 
subject  to  national  or  municipal  law  and  very  logically  divides  it  into  Cons 
tutional.  Administrative,  Civil,  Penal,  and  Procedural  Public  Intematioii] 
Law. 

Dr.  de  Bustamante  is  the  first  writer  to  iaclude  the  League  of  Nations  a 
the  Pan  American  Union  id  the  definition  of  public  international  law.  Tl 
he  gives  as: 

the  body  of  principles  which  regulate  the  external  rights  and  duties  a 
relations  of  juridical  persons  who  form  a  part  of  the  international  co9 
munity,  among  themselves  and  with  the  League  of  Nations  and  the  P 
American  Union,  as  well  as  the  customary  rules  of  iatemal  or  exten 
protection  to  individuals  which  have  been  established  by  intematioi 
accord. 

Under  the  heading  of  Constitutional  Public  International  Law  the  autli 
follows  the  classical  conception  of  states  as  iatemational  personalitiea,  a 
traces  their  birth,  life  and  death  id  the  recurrent  history  of  nations.  The  con( 
tions  of  applying  the  restrictive  requisites  of  recognition  are  those  laid  do^ 
by  the  Pan  American  Commission  of  Jurists  at  Rio  de  Janeiro  in  1925, 
a  legalized  method  of  birth  control  which  the  United  States  and  other  memb 
of  the  Pan  American  Union  have  several  times  since  signally  failed  to  utili 
The  rights  and  duties  of  states  are  phrased  id  the  language  approved  by  i 

*  The  Journal  assumes  no  responsibility  for  the  views  expressed  in  book  reviews 
notes. — Ed. 
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American  Institute  of  International  Law  at  its  meeting  in  Washington  in  1916, 
which  quotes  for  authority  the  Declaration  of  Independence  of  the  United 
States.  Among  the  duties  which  the  author  classifies  as  fundamental  is  the 
"duty  of  non-intervention"  (by  force).  He  finds  himself  imable  to  accept 
the  claim  of  right  to  "intervene  by  request," — a  doctrine  which  was  at  one 
time  advanced  by  Secretary  of  State  Hughes  under  the  name  of  "interposi- 
tion." He  gives  as  his  reason  the  difficulty  of  adjudging  the  "spontaneity" 
with  which  the  apparent  request  for  intervention  is  made  on  the  part  of  tiie 
state  on  whose  territory  intervention  takes  place.  Volume  I  closes  with  con- 
sideration of  the  organs  and  methods  of  official  representation  through  which 
a  state  participates  in  the  affairs  of  the  international  community,  and  the 
legislative,  executive,  and  judicial  phases  of  Constitutional  Public  Interna- 
tional Law. 

Volume  II  is  devoted  entirely  to  Administrative  Public  International  Law. 
In  dealing  with  its  objects  of  protection,  the  author  reverses  the  usual  order  of 
consideration  and  gives  the  objects  of  humanitarian  protection  first  place  and 
property  last  place  in  his  chapters  on  that  subject.  In  the  chapters  which  fol- 
low on  commercial  relations,  agriculture  and  labor,  one  can  see  the  working 
of  the  process  of  the  growth  and  development  of  international  law  through  in- 
ternational organization.  Included  as  a  part  of  this  process  is  the  slow  gain 
of  individual  nations  in  overcoming  nationalism  at  home  before  they  are  able 
to  make  good  their  international  commitments.  The  second  voliune  closes 
with  the  administrative  regulations  of  the  League  of  Nations,  the  Interna- 
tional Labor  Office,  the  Pan  American  Union  and  the  World  Court,  and  leaves 
the  completion  of  the  administrative  branch  and  f utiu*e  chapters  on  the  Civil, 
Penal  and  Procediu*al  branches  of  Public  International  Law  for  forthcoming 
volumes. 

The  leading  writers  of  different  countries  receive  a  generous  forum  in  these 
two  volmnes,  and  their  diverse  opinions  are  skillfully  summarized  and  fol- 
lowed by  the  author's  own  conclusions,  which  are  always  stated  with  fairness 
and  great  clarity.  Dr.  de  Bustamante  carries  into  the  two  voliunes  just 
finished  the  simplicity,  grace,  charm  and  strength  which  have  always  char- 
acterized his  writings  in  the  Spanish  language,  as  well  as  his  constant  sym- 
pathetic consideration  of  human  values  as  the  end  which  international  law 
should  be  made  to  serve.  It  is  to  be  hoped  Dr.  de  Bustamante*s  work  will 
receive  an  early  translation  into  the  principal  languages  of  the  different  nations. 

H.  Milton  Colvin 

Corso  di  Diritto  Intemazionale,    By  Arrigo  Cavaglieri.    3rd  ed.    Naples: 
Rondinella  Alfredo,  1934.    pp.  viii,  582. 

In  this  third  edition,  the  second  having  been  exhausted  within  two  years 
after  its  issuance,  all  the  material  is  revised  and  brought  up  to  date.  The 
author  appears  in  its  production  to  have  more  largely  developed  certain  topics, 
such  as  the  recognition  of  new  states,  change  of  government,  the  effect  of 
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treaties  and  their  interpretation.  Particular  attention  is  also  gcvea  to  tl 
present  juridical  condition  of  aeronautics. 

The  general  viewpoint  of  the  author  favors  the  positive  side  of  intemation 
law,  and  from  this  standpoint  he  has  succeeded  in  producing  a  bode  of  vahi 
Real  progress,  however,  in  international  law,  in  the  opinion  of  this  reviewc 
cannot  be  made  without  detailed  and  thorough  re-examination  of  the  found 
tions  of  international  law  and  a  determination  of  their  soundness,  a  course  < 
study  to  which  the  positivists  are  by  no  means  addicted.  It  is  interesting  i 
note  that  the  author  spends  scarcely  any  time  discussing  the  so-called  laws  ( 
war.  This  is  not  because  of  the  fact  that  the  expression  ''laws  of  war"  is : 
itself  a  contradiction,  but  because  he  finds  they  have  been  so  far  diaregardi 
that  today  no  one  can  be  siu^  of  their  having  any  existence,  save  as  to  son 
features  of  the  Geneva  treaties  relative  to  the  care  of  wounded  and  treatmei 
of  prisoners.  Of  course,  conventions  between  nations  have  had  little  effect : 
either  respect,  as  we  must  attribute  any  progress  we  have  made  to  growth : 
civilization,  of  which  the  conventions  have  simply  afforded  a  minor  proof. 

Among  other  matters  considered  by  the  author  in  the  introduction  are  de 
initions  of  international  law  and  its  historical  formation;  criteria  diwfcingind 
ing  international  and  municipal  law ;  foundation  of  the  obligatory  force  of  tl 
first;  sources  as  found  in  custom,  treaty,  and  general  principles  of  law  as  ol 
served  by  civilized  nations ;  application  and  interpretation.  In  the  first  duq 
ter  the  author  discusses  the  subjects  of  international  law,  including  the  formi 
tion  of  the  state,  its  recognition,  natiu^,  judicial  character,  etc.;  juridie 
effects  of  recognition ;  territorial  and  constitutional  changes  of  states  and  the 
extinction.  In  the  second  chapter  he  discusses  the  territorial  activity  of  rtab 
imder  international  law,  including  dominion  over  land,  rivers,  the  seSi  az 
the  air,  as  well  as  obligations  to  foreigners.  In  the  third  chapter  the  autlK 
considers  extraterritorial  activities  of  the  state,  including  its  expansioiL  1 
the  fourth  chapter  are  taken  up  the  organs  of  international  relations,  xndw 
ing  the  head  of  the  state,  ministers  of  foreign  affairs,  diplomatic  and  consul 
agents  with  their  juridical  position;  also  intemational  organizations  of  vai 
ous  kinds.  In  the  fifth  chapter  are  discussed,  among  other  things,  the  maldi 
and  effects  of  treaties  as  between  parties  and  with  respect  to  third  stateSi  u 
eluding  provisions  in  favor  of  or  against  them;  also,  methods  of  extingois] 
ing  treaties  and  the  effect  of  war  upon  them,  giving  particular  attention  to  tl 
clause  rebus  sic  standibus.  Illegal  intemational  acts  are  also  examined,  ii 
eluding  the  violation  of  fundamental  principle,  responsibility,  including  tfai 
for  the  acts  of  statutory  authority,  irrelevancy  of  the  limits  of  internal  coo 
petency,  denial  of  justice,  elements  of  wrong,  and  generally  the  claims  < 
foreign  states  for  damages  suffered  by  their  citizens.  The  chapter  also  di 
cusses  the  matter  of  reparation  for  illegal  acts  and  their  character  and  fom 
with  the  coercitive  sanction,  and  also  the  theory  of  Drago. 

The  sixth  chapter  considers  the  sanctions  of  intemational  law,  indudii 
non-warlike  means  of  coercion  such  as  intervention  and  reprisals.     (It  mu 
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be  confessed  at  this  point  that  this  reviewer  finds  some  difficulty  in  regarding 
reprisals,  considered  as  phjrsical  acts,  at  all  consistent  with  the  spirit  of  modem 
civilization,  and  would  be  disposed  to  regard  any  discussion  of  them  as  anti- 
quated rather  than  relating  to  the  positive  law  of  today.)  The  chapter  closes 
with  a  discussion  of  good  offices,  mediation,  conciliation,  arbitration,  commis- 
sions of  inquiry  and  their  formation,  including  also  treaties  of  arbitration, 
the  Permanent  Court  of  Arbitration  of  The  Hague,  the  Locarno  Pacts,  the 
Kellogg  Pact,  and  the  General  Act  of  Geneva,  closing  with  the  Fo\u*-Power 
Pact  signed  at  Rome  in  1933.  Jackson  H.  Ralston 

International  Economic  Relations.  Report  of  the  Commission  of  Inquiry 
into  National  Policy  in  International  Economic  Relations.  Minneapolis: 
University  of  Minnesota  Press.  London:  Hmnphrey  Milford,  1934.  pp. 
ix,  397. 

The  Social  Science  Research  Council,  an  autonomous  body  representing 
seven  national  professional  societies  in  the  field  of  social  science,  proposed  in 
the  autmnn  of  1933  to  initiate  an  inquiry  into  the  elements  which  should  con- 
stitute a  national  policy  in  international  economic  relations.  After  obtaining 
the  approval  of  the  plan  by  President  Roosevelt,  the  Research  Coimcil  ap- 
pointed a  commission  with  Robert  M.  Hutchins,  President  of  the  University  of 
Chici^o,  as  its  chairman.  The  present  volmne  embodies  the  commission's 
recommendations,  the  reasons  therefor,  the  report  of  the  director  of  research, 
Alvin  H.  Hansen,  and  selected  memoranda  consisting  of  statements  made  be- 
fore the  commission  and  reports  submitted  by  research  assistants.  The  rec- 
ommendations are,  of  course,  principally  of  an  economic  nature;  and  yet 
many,  if  not  all,  of  the  recommendations  are  closely  connected  with  both  na- 
tional and  international  politics. 

The  report  emphasizes  that  international  economic  relations  cannot  be 
greatly  improved  until  the  distrust  and  tension  now  prevailing  in  the  world 
are  relieved.  Among  the  specific  policies  recommended  are  the  continued  par- 
ticipation of  the  United  States  in  the  Disarmament  Conference,  cooperation 
with  the  League  of  Nations  in  such  of  its  activities  as  cannot  involve  us  in 
European  conflicts,  and  adherence  to  the  World  Court.  The  anti-imperialistic 
policies  exemplified  by  the  grant  of  Philippine  independence,  the  withdrawal 
from  Haiti  and  the  repeal  of  the  Piatt  Amendment  are  also  strongly  approved. 
Measures  which  will  be  more  difScult  to  effectuate  and  which  the  commission 
likewise  supports  are  the  placing  of  immigration  from  the  Far  East  on  a  non- 
discriminatory basis,  the  repeal  of  the  Johnson  Act  forbidding  loans  to  coun- 
tries in  default,  and  the  immediate  settlement  of  the  war  debts.  One  of  the 
recommendations  will  perhaps  cause  a  sickly  smile  to  play  across  the  features 
of  the  average  American  private  investor.  It  is  that  in  which  the  govern- 
ment is  urged  to  "make  it  clear  that  future  investments  abroad  are  at  the  in- 
vestor's risk."  American  investors  are  by  this  time  to  their  sorrow  fully  con- 
vinced of  that  fact.    If  the  commission  really  believes  that  "a  certain  amount 
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of  sound  judicious  lending  by  Americans  in  these  critioai  tmeB"  mi^it  I 
beneficial  (p.  25) ,  it  certainly  does  not  help  matters  to  ask  the  guveuunent  i 
point  out  ''the  possibilities  of  friction  involved  in  even  the  eustomaiy  dSpl 
matic  representations  as  to  foreign  investments"  (Recommendatiaii  II,  7 
The  commission  seems  in  effect  to  say,  as  does  Rosaline  in  howf^  Labam 
Last  (y,  2) :  ''and  your  task  shall  be,  with  all  the  fierce  endeavor  of  your  wi 
to  enforce  the  pained  impotent  to  smile." 

The  report  is  of  very  great  importance  and  will  undoubtedly  be  inflnmti 
in  shaping  our  national  policies  in  the  field  which  it  assumes  to  oofver. 

AbthubK.  KUHN 

The  Law  of  Citizenship  in  the  United  States.  By  Luella  Gettys.  Chieagi 
University  of  Chicago  Press,  1934.    pp.  xzii,  221.    Index.    $3.00. 

This  volume  affords,  for  the  first  time  since  1907,  an  accessible  and  unifi^ 
treatment  of  a  subject  which  has  become  increasingly  difficult  and  ocmfoae 
The  tiiirty-two  acts  of  Congress,  the  various  naturalisation  oonventioiui  ai 
treaties,  and  the  Federal  Constitution,  comprise  a  corpus  of  citisenship  la 
which  is  generally  conceded  to  be  indefinite  and  imsatisfactory.  Tie  tm 
plexity  thus  presented  is  clarified  by  the  author's  concise  summaries  of  hi 
torical  backgroimd,  and  by  brief  digests  of  judicial  decisions.  The  iriM 
gains  cohesion  from  the  correlation  of  arbitration  commission  findings,  tl 
opinions  of  the  Attorneys-General,  and  the  rules  of  the  Departments  of  Sta 
and  Labor.  The  style  is  without  technical  or  academic  obscurity.  Tie  wa 
presents  no  difficulties  to  the  non-legal  reader,  yet  its  complete  documentatii 
is  invaluable  to  the  research  scholar. 

The  international  problems  presented  by  oiu*  statutes  are  carefully  noU 
In  a  thoughtful  final  chapter  are  summarized  the  internal  problems  and  i 
temational  phases  of  citizenship  and  natiu*alization  which  urgently  requi 
attention  before  those  divisions  of  public  law  can  attain  that  definiteness  ai 
certainty  which  the  increasingly  stringent  immigration  and  passport  lai 
of  the  United  States  render  necessary  for  the  preservation  of  individual  rin^ 
and  the  uniform  enforcement  of  law. 

The  authority  of  Miss  Gettys'  scholarly  work  is  measurably  enforced  by  i 
extensive  bibliography  and  table  of  cases.  The  publication  has  been  mm 
possible  in  large  part  by  the  Social  Science  Research  Council.  Tlie  autlx 
and  her  sponsors,  have  accomplished  a  valuable  contribution  to  a  ambjc 
which  has  long  required  the  comprehensive  treatment  that  is  now  made  avai 
able.  Ernest  J.  Ho?Ht 

La  Convention  de  Varsovie  (Pour  Vtmification  de  certaines  rigles  reiatwei  i 
transport  aSrien  intemaiionaly  12  octobre,  19t9).  By  D.  Goedhuis.  T 
Hague:  Martinus  Nijhoff,  1933.    pp.  viii,  295.    Index.    Gld.  6. 

This  is  a  detailed  inquiry,  a  complete  and  competent  study  of  the  Warsi 
Convention  of  1929  for  the  imification  of  certain  rules  regarding  air  transpc 
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tation.  The  study  is  built  up  on  a  thorough  investigation  of  the  correqx>nd- 
ing  literature,  the  different  municipal  laws,  and  the  history  of  international 
efforts  in  this  domain. 

The  author  begins  with  an  analysis  of  the  general  and  particular  rules  of 
law  concerning  the  responsibility  of  air  carriers,  rules  which  have  been  in 
force  in  Holland,  France,  Germany,  and  Great  Britain  in  the  period  from  1919 
to  1933 ;  he  gives  an  exposS  of  the  statutes,  the  underlying  theories,  and  a  sur- 
vey of  the  most  important  court  decisions.  He  then  treats  in  detail  the  his- 
tory of  the  Warsaw  Convention  and  gives  a  complete  commentary  on  this 
convention,  a  convention  which  is  limited  in  its  application,  and  as  regards 
its  contents,  primarily  restricted  to  the  civil  responsibility  of  air  carriers  for 
the  transportation  of  passengers  and  cargoes.  Air  carriers  are,  according  to 
the  convention,  imder  less  rigorous  rules  than  other  carriers:  there  is  the 
liber atory  clause  of  Article  20,  the  clause  of  Article  21,  concerning  "contribu- 
tory n^ligence";  even,  in  other  cases,  the  responsibility  of  the  air  carrier  is 
unlimited  only  if  there  has  been  fraud  on  the  part  of  the  air  carrier  or  his  em- 
ployees; as  a  general  rule,  his  responsibility  is  limited  to  a  maximum  sum 
(Article  21) ;  but — ^very  much  in  contradistinction  to  the  law  in  force  in 
France,  Germany,  and  Great  Britain,  1919-1933 — ^a  clause  modifying  or 
voiding  the  rules  of  the  convention  on  liability  is  invalid  (Article  23) . 

The  attitude  of  the  author  toward  the  convention  is  in  many  respects  criti- 
cal. But  he  points  out  that  this  convention  was  faced  with  the  difficult  task 
of  reaching  a  compromise  between  the  very  different  jiuridical  conceptions  of 
the  Continental  and  the  Anglo-Saxon  laws.  And  even  if  the  convention  can- 
not be  regarded  as  completely  satisfactory,  it  must  be  borne  in  mind  that  it 
constitutes  the  first  step  toward  the  realization  of  the  absolutely  necessary 
unification  of  the  rules  of  private  law  concerning  air  transportation. 

JOBEF  L.  EUNZ 

The  United  States  and  Cuba,    By  Harry  F.  Guggenheim.    New  York:  Mac- 
millan  Co.,  1934.    pp.  xx,  268.    Index.    S2.50. 

Any  United  States  ambassador  to  Cuba,  however  much  or  little  he  may 
accomplish,  earns  his  salary  many  times  over.  He  may  be  sure  of  adding  to 
his  "reputation"  a  volume  of  abuse  in  Cuba  which  will  have  its  repercussions 
m  the  United  States.  He  may  also  be  fairly  certain  that  no  one  whose  voice 
can  be  heard  will  be  found  to  praise  him.  What  then  of  a  man  who  does  not 
need  the  money  attached  to  the  post?  The  author  of  the  book  here  reviewed, 
ambassador  to  Cuba  from  1929  to  1933,  is  a  multimillionaire,  one  who  "re- 
tired from  business  in  1923"  at  the  age  of  33.  Previously  his  connection  wiUi 
the  immense  mining  investments  of  the  Guggenheim  family  had  taken  him 
many  times  to  Hispanic  America,  with  incidental  trips  to  Cuba,  in  which 
country,  however,  he  had  no  financial  interests.  Between  1923  and  1929,  it 
would  seem,  he  was  indulging  himself  in  his  fancy  for  aeronautics  and  leading 
the  life  of  a  New  York  clubman.    One  wonders  if  Mr.  Guggenheim  knew  what 
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kind  of  a  hornet's  nest  he  was  getting  into,  in  accepting  the  ambaasadaral 
to  Cuba,  although  his  general  knowledge  of  Hispanic  America  mi|^  ha 
given  him  some  clue. 

I  have  in  my  possession  reams  of  literature  denouncing  Mr.  Guggenbe 
— some  of  it  from  men  of  whose  moral,  intellectual,  and  political  honeaty  I 
not  entertain  the  least  doubt — and  not  a  page  referring  to  the  (me-time  ai 
haasador  to  Cuba  with  approval.  So  I  expected  tliis  volume  to  prescDt  & 
Guggenheim's  side  of  the  controversy.  I  was  distinctly  disappointed,  tba 
fore,  when  I  read  the  "Foreword,"  in  which  the  author  announced  himself  «i 
historian  of  United  States  relations,  except  that  he  would  "not  attempt  to  t 
the  story  of  the  four  years  1929-1933."  I  had  no  reason  to  beheve  that  & 
Gufsienheim  would  prove  to  he  a  noteworthy  historian,  except  for  thoee  ve 
four  years  which  he  proposed  to  omit.  And,  indeed,  for  the  pre-192S  ato 
the  book  would  hardly  be  called  outstanding,  although  it  does  present  am 
Dew  material,  especially  along  lines  of  the  history  of  relations  directly  ca 
eemed  with  the  Permanent  Treaty  between  Cuba  and  the  United  Stat 
This  may  be  considered  the  special  thesis  of  the  author,  who  advocated 
revision  of  the  treaty  which  would  eliminate  the  features  which  have  been  t 
occasion  of  considerable  ctmtroversy.  However,  such  action  has  alreai 
been  undertaken  by  the  Rooeevelt  administration.  It  developed  that  ii 
Guggenheim  had  a  lot  to  say  about  his  own  activities  in  Cuba  from  1929 
1933,  and  this,  together  with  a  number  of  acute  obaervations  on  the  ebarael 
of  Cuban  life,  especially  ia  the  realm  of  politics,  give  his  bode  ita  prinsiii 
value. 

The  following  are  some  brief  illustrations  of  these  features — only  a  few  a 
of  many.  "A  complete  revision  of  the  tax  laws  was  among  the  ref (hum  thai 
urged  upon  President  Machado."  "I  suggested  to  President  Macbado  tfa 
the  Crowder  electoral  code  of  1919  ...  be  restored."  "I  yaged  tqwD  Ao 
dent  Machado  .  .  .  that  he  .  .  .  enact  drastic  and  liberal  political  refonni 
"I  prevented  the  entry  of  American  warships  into  Havana  harbor."  "I  inti 
ceded  personally  time  and  again  to  request  a  fair  trial  for  political  prieonen 
That  he  caught  the  spirit  of  Cuban  life  is  evidenced  by  many  of  hia  oomnm 
In  speaking  of  the  proclivity  of  the  Hispanic  American  student  to  take 
prominent  share  in  political  activities,  rather  than  employ  "an  outiet  for  1 
surplus  energies  ...  in  athletics  and  other  hi^ly  organised  student  mt&\ 
ties,"  he  quotes  a  Cuban  as  wondering  who  would  attend  the  Univernfy  urii 
it  reopened,  "as  the  students  are  all  busy  governing."  He  presenti  instant 
in  his  own  experience  of  the  Cuban  propensity  to  take  the  gambler*!  eban 
for  all  or  nothing  rather  than  compromise.  He  calls  attention  to  the  fi 
that  there  "would  be  few  verdicts  of  'guilty'  by  juries  in  Cuba."  Remaridi 
upon  recurring  periods  of  government  censorship  and  freedom  of  the  proas, '. 
brings  out  the  extreme  indulgence  in  distortions  of  news  and  vitriolic  pcnm 
attacks  in  the  latter  instance  "of  a  kind  rare  in  our  own  country."  ^  w[M 
of  the  boia,  "a  rumor  in  the  shape  of  a  ball  rolling  around  the  uty  for  over 
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body's  misinformation/'  and  recites  instances  when  he  himself  was  the  victim. 
He  brings  out  a  fact,  too  little  understood  in  the  United  States,  that  there  is  a 
vast  dijEference  between  the  public  professions  of  a  Cuban  (and  one  might 
broaden  the  term  to  Hispanic  American)  politician  and  what  he  is  willing  to 
say  in  private;  for  example,  it  is  bad  politics  to  speak  well  of  the  United 
StateSi  but  many  who  denoimce  this  country  will  sometimes  go  the  length,  in 
private,  of  seeking  a  United  States  intervention  as  against  the  party  in  power. 
If  Mr.  Guggenheim  has  really  had  much  to  say  about  what  he  did  in  Cuba, 
his  detractors  will  xmdoubtedly  not  only  attempt  to  refute  him,  but  also  stress 
the  omissions  in  his  volume.  The  reviewer  is  in  no  position  to  judge  between 
ibem.  He  sympathizes  with  any  man  so  unfortunate  as  to  be  United  States 
ambassador  to  Cuba.  On  the  other  hand,  he  sympathizes  with  the  Cuban 
people,  whose  sad  plight  is  in  great  measure  due  to  the  Government  of  the 
United  States,  not  for  the  aggressive  imperialism  with  which  it  is  charged,  but 
for  what  may  be  called  its  ''powerful  negligences"  with  respect  to  Cuban 
affairs.  The  ambassador,  naturally,  has  to  bear  the  brunt  of  the  accumulated 
Cuban  impatience.  Quite  apart  from  what  Mr.  Guggenheim  may  or  may  not 
have  done  in  Cuba — and  I  frankly  imagine  he  tried  to  do  his  best  in  an  im-> 
possible  situation — ^I  find  his  book  both  readable  and  useful. 

Charles  E.  Chapman 

Documentary  Textbook  on  International  Relations^    By  John  Eugene  Har- 
ley.    Los  Angeles:  Suttonhouse,  1934.    pp.  xxviii,  848.    Index.    $6.00. 

In  an  enthusiastic  introduction  to  this  volume,  Mr.  Charles  E.  Martin  char- 
acterises it  as  ''a  profoxmd  contribution  to  an  ordered  world."  It  is  a  useful 
collection  of  ducuments  for  students,  based  upon  a  ''belief  that  students 
gain  more  realistic  and  lasting  impressions  by  studying  at  first  hand  reliable 
documents  and  materials  than  by  other  methods."  Such  a  collection  involves 
the  two  processes  of  selection  and  presentation.  In  Part  I  on  International 
Organization  and  Cooperation,  the  editor  allocates  107  pages  to  the  League 
of  Nations,  16  pages  to  the  League  and  the  Monroe  Doctrine,  86  pages  to  the 
Permanent  Court  of  International  Justice,  26  pages  to  the  International  Labor 
Organization,  22  pages  to  the  Pan  American  Union,  and  28  pages  to  other  offi- 
cial organizations.  In  Part  II  on  Pacific  Settlement  of  Disputes,  222  pages 
are  given  to  a  single  chapter  on  selected  representative  treaties  and  docu- 
ments. In  Part  III,  80  pages  are  given  to  Renimciation  of  War.  Part  IV  on 
Limitation  and  Reduction  of  Armaments  claims  disproportionately  more  than 
200  pages.  The  omission  of  some  of  the  documents,  such  as  drafts  of  the 
Statute  of  the  Permanent  Court  of  International  Justice,  would  not  have  im-^ 
paired  the  volume's  usefulness.  The  Argentine-Chilean  Treaty  of  1902 
(p.  336)  might  have  been  replaced  by  a  typical  arbitration  treaty  of  the 
period.  A  bibliography  of  almost  40  pages  contains  some  items  of  passing 
significance.    On  the  whole,  the  job  of  selection  is  well  done. 

Presentation  is  quite  as  important  as  selection.    Most  of  the  documents  are 
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rqnroduced  from  ofileial  sources,  though  not  always  the  best  sonrees.  In  son 
eases  essential  information  is  lacking ;  e.g.,  the  text  of  the  Four-Power  Pact  < 
June  7, 1933,  is  reproduced  without  any  indication  that  it  has  not  been  and 
not  likely  to  be  brought  into  force.  A  few  instances  of  daasifteatioa  wm 
odd,  as  ^en  one  reads  (p.  321)  of  the  Lytton  Commission  sent  to  the  Far  Eai 
in  1932  in  a  section  mainly  devoted  to  conmiissions  of  enquiry  under  the  Hagi 
Ckmventions  for  Pacific  Settiement.  The  volume  loses  some  of  its  effeetivi 
nees  in  consequence  of  the  lack  of  differentiation  of  type.  It  fills  a  real  nee 
however,  and  it  is  a  departure  which  both  teachers  and  students  ahou] 
welcome. 

Mahlet  O.  Huneoor 

The  Permanent  Court  of  International  Justice.    By  Manley  O.  Hudao 
New  York:  Macmillan  Co.,  1934.    pp.  xxviii,  731.    Index.    %SM. 

Professor  Hudson  is  one  of  the  American  international  lawyers  who  hj 
been  most  assiduous  in  his  study  of  the  work  of  the  Permanent  Court,  a  stud 
which  has  already  borne  much  fruit  in  the  printed  word.  No  one  who  kno? 
him  and  is  familiar  with  his  writings  can  question  that  anything  he  sajraupc 
the  court  will  be  based  ''upon  a  continuous  study  of  the  documents,  upon  m 
merous  contacts  with  persons  interested  in  the  Court,  and  upon  an  unflaggii 
interest  in  its  activities"  [p.  vii] . 

This  book  is  of  a  different  nature  from  his  other  publications.  It  is  ''a  syi 
tematic  and  detailed  study  of  the  Court's  entire  procedure"  [p.  viii] ,  by  wUc 
the  author  understands  not  only  procediu'e  as  it  is  usually  conceived,  but  al 
the  organization  of  the  court  itself,  of  its  agencies,  and  of  its  jiurisdiction.  T1 
author  realises  the  importance  of  the  history  of  the  terms  used  in  a  legal  doei 
ment  like  the  Statute  of  the  Court,  so  he  has  traced  the  meaning  of  the  eeetioa 
of  the  Statute  and  other  international  documents  and  the  changes  which 
particular  expression  has  imdergone  in  the  course  of  its  formulation,  and  h 
fore  it  was  incorporated  in  the  final  draft.  An  interestmg  instanoe  of  tl 
application  of  this  method  is  the  meaning  of  the  expression  ''legal  diqmtee* : 
Article  36  of  the  Statute  [pp.  390-1  ] . 

The  fruit  of  Professor  Hudson's  study  of  the  stages  in  the  development  < 
the  sections  of  the  treaty  law  relating  to  the  court,  with  its  ample  citatkms,  wi 
be  in  itself  a  very  useful  tool,  both  to  the  practitioner  before  the  court  and  tl 
student  of  the  court,  not  only  in  what  he  will  find  in  the  bode,  but  m  the  rn 
collection  of  references  to  documents  and  cases. 

Professor  Hudson  has  made  good  use  of  his  close  study  of  the  cases  decidi 
by  the  court.  An  excellent  instance  of  the  combined  use  of  history,  doei 
ment,  and  jurisprudence  is  in  his  chapter  on  "Obligatory  Jurisdiction  tmd 
Article  36"  [Ch.  20] .  He  examines  the  "somewhat  obscure''  history  of  tl 
Optional  Clause,  then  summarizes  the  forms  used  by  the  states  in  the 
declarations  adopting  the  Optional  Clause,  which  he  follows  by  the  interpfi 
tations  by  the  Assembly  of  the  terms  of  the  article,  and  ends  hn  eh^rter  wH 
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a  critical  digest  of  the  action  in  the  court  on  the  four  applications  made  under 
the  clause. 

In  view  of  the  probability  that  the  question  of  American  accession  to  the 
Court  Statute  will  come  up  in  the  Senate,  the  author's  analysis  of  the  Protocol 
for  the  accession  of  the  United  States  is  of  particular  interest  [p.  219ff  ] .  In 
view  of  the  provision  of  the  Protocol  that  the  objection  of  the  United  States 
with  regard  to  requesting  an  advisory  opinion  of  the  court  touching  a  dispute 
or  question  in  which  the  United  States  has  or  claims  an  interest,  shall  have  the 
same  effect  as  a  vote  given  in  the  Council  or  Assembly  [p.  225] ,  the  author's 
discussion  as  to  whether  the  vote  in  Coimcil  or  Assembly  must  be  imanimous 
[p.  437] ,  and  his  conclusion  that  "it  is  impossible  to  give  a  definite  answer  to 
the  question/'  is  interesting. 

The  author  has  appended  to  his  book  the  various  instruments  relating  to  the 
constitution  of  the  court,  including  the  declarations  accepting  the  Optional 
Clause,  and  the  1931  Rules.  Part  I  of  the  book  deals  with  the  precursors  of 
the  Permanent  Court  of  International  Justice,  including  the  Permanent  Court 
of  Arbitration,  International  Commissions  of  Inquiry,  the  Central  American 
Court  of  Justice,  and  chapters  also  on  the  International  Prize  Court  and  ibe 
Court  of  Arbitral  Justice  proposed  at  the  Hague  Conference  of  1907. 

Joseph  P.  Chambeblaik 

A  History  of  American  Foreign  Policy.  By  John  H.  Liatan^.  Revised  and 
enlarged  by  David  W.  Wainhouse.  Garden  City,  N.  Y.:  Doubleday, 
Doran  &  Co.,  1934.    pp.xvi,862.    Index.    $4.00. 

This  well-known  history  of  American  foreign  policies  has  been  highly  re- 
garded and  widely  used  since  its  first  appearance  in  1927.  The  publication  of 
a  revised  edition  prepared  by  Professor  Latent  was  prevented  by  his  untimely 
death.  This  task,  however,  has  been  performed  by  the  revisor,  who  has 
brought  the  history  down  to  about  January  1, 1934.  The  major  portion  of 
the  former  volmne  remains  as  it  was,  with  a  few  minor  revisions.  Six  entirely 
new  chapters  have  been  added  dealing  with  such  topics  as  Disarmament,  the 
World  Court,  the  Kellogg  Pact,  the  Sino^Japanese  conflict,  War  Debts,  and 
the  Breakdown  of  Isolation.  As  in  the  first  edition,  there  are  no  chapter 
bibliographies,  but  there  is  a  useful  general  note  on  sources  of  information. 
To  the  revised  edition  several  maps  have  been  added,  showing  American  terri- 
torial expansion  on  the  North  American  continent  and  the  extension  of  our 
intereste  into  the  Caribbean  and  the  Pacific  areas.  There  is  also  a  map  show- 
ing the  members  of  the  League  of  Nations  and  the  signatories  of  the  Kellogg 
Pact. 

Professor  Laten6's  thorough  grasp  of  the  subject,  combined  with  an  ex- 
traordinarily felicitous  style,  set  a  standard  so  high  as  to  make  the  revisor's 
task  an  unusually  difficult  one.  Although  the  latter  has  not  quite  reached 
this  standard,  he  has  performed  his  task  in  a  competent  and  workmanlike 
manner.    He  has  contented  himself,  for  the  most  part,  with  a  straightforward 
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and  unvamiahed  statement  of  the  facts,  without  going  to  any  great  extoi 
into  an  interpretation  or  critical  analysia  of  tliem. 

With  most  of  the  revisor's  statementfl,  the  reviewer  fully  agrees.  In  die 
eussing  the  Kellogg  Pact,  however,  the  revisor  declarea  that  "to  renounce  wa 
as  an  instrument  of  national  policy  would  be  to  bar  any  war  but  that  wage 
in  defense  of  one's  territory"  (p.  751) .  Such  renimoiation,  however,  wou]< 
not  prevent  resort  to  war  as  an  instnunent  of  intematiooal  policy  where  in 
vauon  of  the  territory  of  all  parties  to  the  conflict  would  not  necessarily  b 
involved.  The  title  of  the  last  chapter,  "The  Breakdown  of  Isolatixm, 
seems  hardly  accurate  if  it  implies  that  isolation  really  existed  just  prior  t 
recent  developments.  The  revisor  further  states  that  "since  the  statute  (c 
the  World  Court)  is  an  international  convention,  it  could  not  be  changed  witli 
out  the  consent  of  any  of  itfl  signatories"  (p.  731).  In  this  statement  tb 
word  "any"  should  be  changed  to  "all." 

On  the  whole,  however,  the  revised  volume  will  be  found  to  be  esoellent  a 
a  bans  for  student  discusuon  in  college  classes,  and  also  to  be  esb«mdy  naefi 
to  the  general  reader  desiring  a  scholarly  but  readable  survey  of  the  whol 
history  of  our  foreign  policies.  John  M.  Munmra 

Le»  Traitia  Intemationaux  devant  les  Juridictunu  Nationalea.  By  Louis  d 
Naurois.  Paris:  Recueil  Saey,  1934.  pp.  viii,  245.  Index.  Fr.  35. 
In  his  analysis  of  the  legal  status  in  internal  law  of  intemataoni 
treaties,  Louis  de  Naurois'  primary  interest  is  in  ascertaining  whether  ¥naic 
oourts  apply  the  substantive  rules  found  in  international  treaties  as  the, 
would  apply  municipal  legislative  regulations  (monistic  point  of  view),  « 
whether  they  distinguish  between  the  two  sources  of  law  (dualistio  ptrint  t 
view).  He  expresses  the  belief  that  French  jurisprudence  is  indecisive  bd 
that  the  actual  legal  status  of  treaties  may  be  determined  only  from  a  eritici 
examination,  au  fond,  of  the  dualistic  and  monistic  philosophies  of  law. 

The  dualistic  concepts  of  Jellinek,  Triepel,  and  Ansilotti  are  clearly  an 
incisively  rejected.  Their  ideas  of  the  nature  of  the  State  ore  critidied  i 
artificial  and  unreal;  the  State,  as  an  aggregation  of  social  groups,  cannot  li 
personified  to  the  extent  of  having  a  "will"  of  its  own.  Law  is  dependent,  ik 
tqx>n  the  external  forms  of  its  creation  and  sanction,  but  upon  its  ocmtenl 
which  is  governed  by  the  standards  of  justice  prevailing  among  Uie  Mxni 
groups  within  the  State.  These  standards  are  expressed  alike  in  municipi 
legislation  and  in  international  treaties.  Hence,  all  law  is  a  unity,  and  dii 
tinctions  cannot  be  mode  between  internal  and  international  law  on  ibe  ham 
of  the  different  forms  of  their  expression.  Objective  rules  of  substantive  lai 
found  in  international  treaties  of  a  private  law  character  will  theref<n«  b 
applied  by  naticmal  courts  in  suitable  cases  without  tmdergoing  an  artifimi 
process  of  "tratuformation."  Receptions  to  this  principle  are  admitted  wba 
the  treaty  is  in  the  nature  of  a  contractual  arrangement,  involving  mere  uk 
ligations  of  state  to  state. 
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Because  of  his  departure  from  the  orthodox  theories  of  intemational  law, 
the  conclusions  of  the  author  will  not  meet  with  imiversal  approval.  Yet,  in 
spite  of  its  misleading  title,  this  treatise  is  a  stimulating  and  refreshing  addi- 
tion to  the  growing  literatiure  of  intemational  jurisprudence. 

KAbthubStbineb 

Kommentar  der  Kanventian  uber  das  Memelgebiet.  By  Jacob  Robinson. 
Kaunas:  Verlag  Spaudos  Fondas,  1934.  2  vols.  pp.  xvi,  911;  xvi,  742. 
Index. 

This  massive  commentary  on  the  basic  convention  and  statute  of  May  8, 
1924,  governing  the  Memel  territory,  is  the  work  of  one  of  the  most  outstand- 
ing Lithuanian  jurists  and  publicists,  whose  work  on  Das  Mmoritatenproblem 
vnd  seine  Ldteratur  (see  this  Joubnal,  Vol.  22  (1928) ,  p.  937)  has  received 
widespread  recognition.  The  two  volimies  are  intended  to  blaze  a  trail 
through  the  widely  ramified  literature  and  diversified  subject  matter  of  the 
rather  complex  fundamental  law  of  the  Memel  territory.  The  author's  en- 
deavor is  to  evaluate  the  different  juristic  theories  arrived  at  on  the  basis  of 
constitutional  and  intemational  law  doctrines  and  ten  years'  experience  in 
the  working  of  the  convention,  as  well  as  through  comparison  witii  the  legal 
status  of  other  autonomously  governed  areas. 

Volume  I  is  devoted  to  an  elaborate,  methodical  exposition  of  the  divers 
parts  of  the  convention,  beginning  with  its  pre-history  (excellently  done), 
the  citation  and  appraisal  of  the  relevant  literature  and  the  general  theories  of 
interpretation  of  the  convention  itself.  The  text  of  the  convention  and  its 
annexes  is  followed  by  a  detailed  commentary  on  the  convention,  strictu  sensu 
(pp.  85-244) .  Appendix  I,  the  commentary  on  the  statute,  forms  the  core  of 
the  book  (pp.  245-811) .  Two  additional  appendices  deal  with  Memel  harbor 
(pp.  812-850)  and  with  transit  (pp.  851-860).  An  exhaustive  annex  on 
sources  and  literature  in  regard  to  the  law  of  autonomy,  and  an  index  com- 
plete the  volume.  For  persons  interested  in  the  theory  of  intemational  law 
and  relations,  the  author's  illuminating  discussion  of  autonomy  as  a  legal 
status  (pp.  244-319) ,  together  with  his  compilation  of  virtually  all  the  exist- 
ing literature  on  the  subject,  should  prove  of  genuine  importance  and  value. 
Nothing  known  to  the  reviewer  approaches  it  in  comprehensiveness  and  ana- 
lytical acuity. 

Volume  II  is  essentially  a  collection  of  relevant  texts,  from  the  pertinent 
articles  of  the  Treaty  of  Versailles,  through  the  transfer  of  authority  in  the 
Memel  territory  to  the  Allied  and  Associated  Powers,  to  the  final  allocation 
of  the  area  to  Lithuania.  A  large  part  of  the  volume  is  devoted  to  the  docu- 
mentary genesis  of  the  convention,  with  a  most  valuable  exposition  of  its 
articles,  annexes  and  the  declaration  of  autonomy.  These  are  compared 
with  the  individual  projects  and  counter-projects  from  which  the  conven- 
tion as  a  whole  took  final  shape.  Many  subsidiary  documents — ^treaties, 
declarations,   laws   and   administrative   ordinances    (not   all   of   them  at 
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first  si^t  obviously  relevant) ,  as  well  as  reports  of  the  League  of  Nationi 
and  decisions  of  the  Permanent  Court  of  International  Justiee  referring  U 
Memel — appear  as  annexes.    Naturally,  minority  guarantee  provisions  buD 
r  rather  large.    Finally,  there  is  a  valuable  detailed  commentary  on  the  Har 

bor  Ordinances  and  the  Barcelona  Statute,  together  with  enforcement  or 
dinances. 
]  The  concluding  section  of  Volume  II,  which  will  be  of  undoubted  significana 

j  to  students  of  comparative  legislation,  consists  in  the  bringing  together  ii 

juxtaposition  to  the  Memel  Statute  of  the  authentic  texts  of  statutes  conferrinj 
* '  autonomy  on  Sub-Carpathian  Ruthenia,  the  Aaland  Islands,  the  voivodshi] 

of  Silesia,  and  Catalonia.  All  told,  the  volumes  provide  an  exceedingly  usefa 
legal  treatment  of  a  very  complex  subject-matter  and  afiFord  objeetive  base 
of  comparison  with  other  autonomous  regimes.  They  will  long  be  regarde( 
as  the  basic  and  authoritative  treatise  on  the  Memel  question. 

Malbonb  W.  Graham 

The  United  States  of  Europe  and  Other  Papers.  By  the  author  of  Becoveri 
[Sir  Arthur  Salter].  New  York:  Reynal  &  Hitchcock,  1933.  pp.  303 
Index.    S2.50. 

Admirers  of  Sir  Arthur  Salter  will  be  interested  in  this  coUection  of  a  num< 
j  ber  of  his  private  papers  which  present  his  views  upon  important  intemationa 

I  problems  arising  during  the  decade  following  the  World  War.  It  was,  th< 
•  ^  author  states,  his  habit  to  commit  to  writing  his  reflections  on  the  wider  aspeefa 
!'-                                           of  questions  presented  for  ciurent  decision  and  action;  and  they  rcproBont  i 

II  sort  of  record  in  writing  of  the  kind  of  arguments  which  an  official  would  pre- 
pare for  official  and  unofficial  discussion  with  his  colleagues.  Part  I  deah  witl 
'^he  United  States  of  Europe"  and  contains  many  thou^tful  obeervatioiii 
upon  the  fundamental  principles  underlying  the  League  of  Nations  and  tb 
attempt  to  create  within  the  League,  or  independently  of  it,  regional  leaguei 
dealing  with  the  problems  peculiar  to  a  small  group  of  states.  The  very  stroni 
position  taken  by  the  author  that  ''for  its  primary  task — the  prevention  oi 
wars,  especially  great  wars — ^the  League  must  be  imiversal"  is  ably  arguec 
and  shows  the  far-sighted  judgment  of  the  author  and  his  ability  to  upholc 
principle  as  against  temporary  expediency.  His  analysis  of  the  conditicmi 
under  which  a  United  States  of  Europe  might  be  created  shows  the  interpla] 
of  political  and  economic  forces  and  offers  many  suggestions  of  value  for  th< 
present  situation  in  Europe. 

Part  II  deals  with  "The  Weapons  of  the  League"  and  is  devoted  to  the  eon' 
ditions  under  which  the  ''economic  sanctions"  of  the  League  mi^t  be  sueoesS' 
fully  applied  and  to  the  possibilities  of  common  action  against  an  aggressoa 
under  Articles  11  and  16  of  the  Covenant.  Particularly  acute,  if  restrained 
are  the  observations  of  the  author  upon  President  Hoover's  proposal  for  thi 
immimity  of  food  ships  and  upon  other  aspects  of  the  "Freedom  of  the  Seas' 
which  involve  the  relation  of  the  United  States  to  the  League  and  tiie  validitg 
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of  the  "old"  lawB  of  war  and  of  neutrality.  While  it  could  be  wished  that  the 
author  of  Recovery  might  have  had  time  to  have  given  us  a  better  organised 
survey  of  the  problems  with  which  his  voliune  deals,  the  succmct  and  griy)hie 
character  of  these  notes  will  commend  them  to  thoughtful  students  of  current 
problems.  C.  G.  Fbnwick 

Policy  of  the  United  States  toward  Maritime  Commerce  in  War.  Prepared 
by  Carlton  Savage,  Division  of  Research  and  Publication,  Dq)artment  of 
State.  Vol.  1, 177&-1914.  Washington :  Government  Printing  Office,  1934. 
pp.  xvi,  533.    $1.25. 

This  valuable  study  attests  both  the  importance  attributed  by  the  Depart- 
ment of  State  to  the  doctrine  of  neutrality  and  the  skill  of  its  author,  Mr.  Sav- 
age. The  last  410  pages  embrace  a  collection  of  166  noteworthy  documents,  in- 
cluding state  papers,  treaties,  court  decisions,  and  Congressional  resolutions, 
recording  the  attitude  of  the  United  States  on  the  subject  of  the  respective 
rights  of  neutrals  and  belligerents  in  maritime  war.  The  first  121  pages  consist 
of  an  analysis  and  systematic  presentation  of  the  essence  of  these  documents 
arranged  by  historical  period  or  subject  matter.  Apart  from  the  chapters 
devoted  to  the  several  wars  in  which  foreign  coimtries  or  the  United  States 
were  engaged  during  the  years  from  1776  to  1913,  in  which  the  story  of  neu- 
tral rights  in  its  American  aspects  is  developed,  there  are  chapters  devoted  to 
the  Latin  American  treaty  system,  proposals  for  immimity  of  private  prop- 
erty, return  to  the  principles  of  1776  (around  1830) ,  the  Declaration  of  Paris, 
discussions  of  immunity  1867-71,  the  Hague  Conferences  and  the  Declaration 
of  London.  Both  in  the  selection  of  the  documents  and  in  knitting  them  to- 
gether in  historical  sequence  the  author  has  performed  a  service  of  outstanding 
merit.  The  work  exemplifies  the  most  useful  type  of  Government  publica- 
tion, for  it  is  informative  in  substance  and  calculated  to  give  current  discus- 
sions a  much  needed  historical  and  philosophical  perspective,  and  can  hardly 
fail,  by  the  sheer  power  of  the  argument  and  the  practical  character  of  its 
utility  and  humanitarianism,  to  impress  on  the  public  mind  the  impregnable 
soundness  of  the  American  position  and  the  lucidity  and  ability  of  those 
statesmen  who  gave  it  expression. 

The  effort  of  the  United  States  in  behalf  of  neutrality  won  its  way  through 
the  years  by  its  essential  reasonableness,  by  the  benefits  it  conferred  on  the 
vast  majority  of  human  beings,  and  by  the  respect  naturally  accorded  in- 
tellectual power  enlisted  in  a  practical  endeavor.  The  policy  was  directed 
toward  achieving  the  freedom  from  capture  of  all  non-contraband  goods  even 
enemy-owned  in  neutral  vessels — ^the  so-called  Free  Ship  Free  Goods  doctrine 
— and  of  neutral  goods  on  enemy  ships,  both  adopted  in  the  Declaration  of 
Paris;  the  abandonment  of  the  British  Rule  of  1756  and  the  limitation  of  the 
doctrine  of  continuous  voyage  exclusively  to  absolute  contraband,  a  closely 
restricted  classification;  the  strict  definition  of  contraband  or  else  the  aban- 
donment of  the  conception  in  the  interests  of  free  trade;  that  blockades  to  be 
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I  respected  must  be  actual  and  e£fective;  and  finally  that  private  property  a 

:  t  sea,  including  ships,  should  be  immune — a  contribution  of  Benjamin  Frankli] 

'  which  found  its  way  into  several  treaties  and  has  remained  a  cherished  Ameri 

I  can  goal.    Were  it  even  now  to  be  admitted,  Disarmament  Conf  erenoes  woul 

',  have  better  chances  for  success  than  they  currently  exhibit.    Mr.  Savag 

traces  the  story  of  the  American  efforts  from  the  plan  of  1776  down  to  1914 
on  the  political  stage  spjpesr  many  of  the  celebrated  names  of  America] 
history.  Apart  from  the  consistency  of  the  policy,  all  directed  to  mimmisini 
the  occasion  for  and  the  destructive  consequences  of  war,  there  is  somethini 
of  an  intellectual  affinity  between  such  state  papers  as  John  Quiney  Adanu 
instructions  to  American  ministers  (Documents  69, 71  and  72)  and  Seentai; 
^  Root's  instructions  to  the  United  States  delegates  at  the  Second  Hague  Catk 

ference  (Document  162) . 

Even  though  the  United  States  momentarily  rejected  the  Declaratian  o 

Paris  because  it  abolished  privateering,  a  supposed  stimulus  to  the  aoquintia 

of  a  large  professional  navy — ^neutralised,  it  was  thou^t,  by  suggesting  ai 

amendment  providing  for  the  immimity  of  private  property  at  sea— «nd  b 

q)ite  of  the  Civil  War  cases — ^which  nevertheless  confined  the  doetrine  o 

continuous  voyage  to  actual  blockades  and  absolute  contraband — the  pdlic!! 

has  been  practically  unswerving.    One  can  only  hope  that  the  confuaad  aber 

ration  which  affected  it  in  certain  quarters  shortly  after  1919,  verbally  par 

I  porting  to  make  neutrality  a  thing  of  the  past,  will  be  dissipated  Iqr  tfa 

1;  realisation  that  such  a  phantom  would,  if  it  materialised,  be  dir^^y  oontni; 

V-  to  American  interests  and  even  to  general  peace.    Small  states  would  in  al 

i!  likelihood  be  the  first  to  be  sacrificed  to  Mars.    It  would  dry  up  the  last 


\\  of  sanity  in  a  hysterical  world  and  generalize  destruction.    The  doctrine  o 

neutrality  was  nurtured  in  a  different  cradle.  That  doctrine  was  not  a  pofie; 
of  noble  impulses,  to  be  enforced  by  boycotts  and  wars.  It  was  a  polioy  o 
peace,  designed  to  promote  freedom  for  the  individual,  for  trade  and  for  pri 
vate  property,  and  to  narrow  the  area  of  conflict  and  limit  the  devaatatinj 
effects  of  war,  so  as  to  limit  the  necessity  for  great  armies  and  nAvies.  It  wa 
in  the  progressive  tradition,  had  its  roots  in  human  experience  and  appealo 
to  reason  and  the  instinct  of  self-preservation.  Under  its  ministrations  th 
world  experienced  a  degree  of  steady  advancement  it  has  not  known  for  aom 
years.  It  is  not  without  significance  that  the  current  forebodings  for  tb 
future  of  western  civilization,  accompanied  as  they  are  by  an  enormoua  growtl 
in  armaments  and  economic  and  social  deterioration,  are  a  concomitant  of  tb 
disparagement  of  neutrality  and  of  the  evangelism  for  collective  w^nfttJCTM 
With  the  coming  of  the  airplane  and  the  submarine,  even  those  Powers  whid 
have  heretofore  stood  out  for  unlimited  belligerent  claims — not  rig^its — ma; 
find  it  to  their  interest  to  perceive  the  importance  of  neutrality  and  the  ri^t 
of  neutrals  and  thus  save  at  least  their  part  of  the  world  from  desfaruetioi 
In  that  endeavor  the  makers  of  policy  will  derive  sustenance  from  the  wisdon 
recorded  in  the  pages  of  the  book  under  review.  Edwin  M.  Bobghaid 
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The  Catholic  Conception  of  International  Law.    By  James  Brown  Scott. 
Washington:  Georgetown  University  Press,  1934.    pp.  xviii,  494. 

For  many  years  scholars  have  been  indebted  to  the  Carnegie  Institute  and 
to  the  Division  of  International  Law  of  the  Carnegie  Endowment  for  Interna- 
tional Peace,  of  which  the  author  of  the  volume  imder  review  is  Director,  for 
the  publication  of  the  texts  of  the  Classics  of  International  Law.  These  texts, 
accompanied  by  introductions  giving  the  biographical  and  other  material  nec- 
essary to  an  estimate  of  the  work  of  the  particular  writer,  have  opened  up  to 
the  student  of  international  law  new  vistas  in  his  study  of  the  historical  de- 
velopment of  his  subject.  With  their  aid  he  has  been  enabled  to  see  the  inter- 
play of  ideas  from  one  country  to  another  during  the  formative  period  of  inter- 
national law  and  the  growth  of  the  fundamental  principles  of  law  in  a  world 
of  changing  ext^nal  environment. 

To  Dr.  Scott  himself  the  publication  of  what  may  fairly  be  called  his  series 
has  been  the  occasion  of  research  studies  into  the  work  of  the  predecessors  of 
Grotius,  notably  the  Spanish  canonists  and  theologians  of  the  16th  century  to 
whose  work  Grotius  himself  acknowledged  his  debt.  Only  recently  there  has 
appeared  the  first  volume  of  Dr.  Scott's  trilogy  on  the  Spanish  Origin  of  Inter' 
national  Law,  a  study  of  Francisco  de  Vitoria  and  his  Law  of  Nations ;  the 
second  volimie  being  planned  to  cover  the  work  of  Ayala,  Su&rez,  and  other 
Spanish  writers,  and  the  third  volume  the  work  of  the  Italians,  Belli  and  Gen- 
tili,  and  of  Grotius.  In  the  volume  under  review  Dr.  Scott  has  sought  to 
survey  critically  and  appreciatively,  but  in  more  popular  form,  the  work  of 
A^ctoria  and  of  Su&rez,  together  with  the  writings  of  later  jurists  of  the  time, 
including  Mariana,  La  Bo^tie,  the  author  of  the  Vindiciae,  Buchanan,  and 
Bellarmine.  The  title  of  the  volume  is  thus  slightly  more  restrictive  than  its 
content,  except  in  so  far  as  the  views  of  Protestant  jurists  are  introduced  to 
throw  light  upon  ideas  more  strictly  associated  with  Catholic  writers. 

The  opening  chapter  of  the  volume  presents  a  study  of  Victoria's  Law  of 
Nations  as  contained  chiefly  in  his  disquisitions  De  Indis  and  De  Jure  BeUi. 
This  is  followed  by  a  chapter  of  comments  upon  "The  Modem  Law  of  Nations 
and  its  Municipal  Sanctions"  in  which  the  author  examines  certain  rules  of 
modem  intemational  law  in  the  light  of  the  principles  of  Victoria.  The  three 
following  chapters  deal  with  Su&rez  and  his  philosophy  of  law  and  of  sanc- 
tions, and  his  conception  of  the  state  and  of  the  extent  of  the  supremacy  of 
royal  and  of  papal  power.  The  six  succeeding  chapters  are  concemed  chiefly 
with  the  problem  of  tyrannicide  and  of  the  relations  of  the  individual  subject 
to  the  authority  of  the  state.  A  final  chapter  returns  to  Su&rez  and  analyzes 
and  clarifies  his  disputation  On  War,  a  treatise  which,  it  must  be  confessed, 
makes  in  these  days  hard  reading. 

It  is  clear  that  throughout  the  volume  Dr.  Scott  is  seeking  to  expoimd  the 
moral  basis  that  underlies  all  law,  national  as  well  as  intemational.  In  this 
age,  as  in  the  age  of  Victoria  and  Su&rez,  there  is,  the  author  firmly  believes, 
need  to  recognize  certain  great  principles  which  are  essential  to  the  future  de- 
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velopomi  of  international  law  as  a  qratom  wfaioh  may  be  promotnPB  of  tn 
peace.  Justice  in  the  first  place,  not  a  rigid  justice  in  whidieaehitateiasedi 
ing  first  and  last  its  national  interestSi  but  a  hic^  justice  which  takes  fari 
account  the  interests  of  other  members  of  the  international  conmnmitj;  goc 
faith  next,  the  mutual  reliance  of  one  nation  upon  the  pledgied  word  of  soothe 
j  without  which  all  law  is  meaningless  and  ineffective;  and  lastly,  equality, 

mutual  respect  on  the  part  of  each  nation  for  the  personal  dignity  andhnma 
rights  of  other  nations,  and,  in  addition,  a  mutual  sense  of  reqxmsibility  o 
the  part  of  the  leading  members  of  the  international  community  for  the  we! 
fare  of  those  lesser  or  "imperfect  communities'^  which  are  not  in  a  position  1 
organise  themselves  so  as  to  protect  their  own  interests. 

A  number  of  readers  may  be  inclined  to  think  that  here  and  there  the  authc 
has  been  led  in  his  enthusiasm  for  his  subject  to  use  phrases  which  ascribe  to 
great  relative  importance  to  the  contributions  of  "^^otoria  and  Sufaei  as  eon 
trasted  with  those  of  later  jurists  who  appear  to  be  no  more  than  "thdr  sue 
cessors  and  debtors."  Those  who  have  worked  through  the  great  treatise  c 
Grotius  and  have  been  astounded  by  his  learning  and  impressed  by  his  loftj 
morality  may  feel  that  his  predecessors  have  in  this  vohune  been  allowed  t 
overshadow  somewhat  his  own  great  contribution.  But  one  need  not  be  to 
critical  of  details  in  a  work  that  is  marked  by  the  high  idealism  of  Dr.  Scot 
For  the  same  reason  the  reviewer  is  quite  ready  to  overlook  a  few  of  the  eloi 
ing  pages  of  the  volume  in  which  the  author  advocates  a  method  of  coUeetin 
intonational  debts  which  the  reviewer  feels  would  not  meet  with  the  aiq;Krovi 
of  either  Victoria  or  Su&rez,  if  he  has  read  aright  their  ''doubts"  in  regard  i 
the  enforcement  of  strictly  legal  claims.  C.  G.  FmwiCK 


II  Proceditnento  di  Mediazione  e  di  ConciUaziane  avanti  al  CanrigUo  previ$t 
dagli  Art  It  e  IB  del  Patto  della  Societi  deUe  Ncuriofii.  By  P.  Zaneli 
Palermo:  Libreria  Ciimi,  1933.    pp.  vi,  93.    Index. 

In  this  study  the  author  analyses  the  procedure  of  mediation  and  ^»««^Ti 
tion  of  the  Coimcil  of  the  League  of  Nations  according  to  Articles  12  and  1 
of  the  Covenant.  Chapter  I  deals  with  the  juridical  nature  of  a  repent  Iqr  th 
Coimcil,  the  distinction  between  the  procedure  of  arbitration  and  the  prooe 
dure  before  the  Coimcil  of  the  League.  The  point  is  stressed  that  since  th 
procedure  before  the  Coimcil  may  result  in  decisions  that  affect  the  interest 
of  third  states  not  immediate  parties  to  the  dispute,  it  is  important  to  goan 
carefully  the  scope  of  the  Council's  procedure  lest  the  position  of  states  in  th 
eyes  of  international  law  be  prejudicially  affected.  Chapter  11  deals  wit! 
various  phases  of  the  Council's  procedure.  The  author  specially  emphasise 
the  point  that  Article  11  should  be  invoked  only  in  cases  where  there  is  i 
real  threat  to  world  peace.  Attention  is  given  to  the  problem  of  domestic 
questions  (Art.  15,  par.  8),  participation  in  Council  meetings  by  non-mem 
ber  states,  treaties  providing  for  arbitration  and  judicial  settlement  as  we] 
as  conciliation,  the  General  Act,  the  Locarno  Pacts  and  Article  36  of  th 
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Statute  of  the  Permanent  Court.  Political  realities  which  always  surround 
the  procedure  of  the  Council  limit  the  value  of  the  reports  of  the  Council 
from  the  standpoint  of  their  judicial  excellence.  In  many  respects  the  work 
of  the  Council  may  be  likened  to  that  of  a  committee  of  study.  In  Chapter 
ni,  the  author  discusses  the  ascertainment  of  fact  and  law  before  the  Coun- 
cil, especially  the  appointment  of  commissions  of  inquiry  and  the  requests 
sent  to  the  Permanent  Court  of  International  Justice  for  advisory  opinions. 
Footnote  references  are,  for  the  most  part,  to  Italian  works.  Ray's  Com- 
mentaire  and  other  French  works  are  cited.  Philipse  is  quoted  at  several 
points.  Wehberg,  Schiicking,  and  other  German  writers  are  cited.  No  ref- 
erences to  English  or  American  works  appear  in  the  study.  The  volinne  is 
significant,  not  only  because  of  the  careful  and  extensive  examination  of  two 
of  the  most  serviceable  articles  of  the  Covenant,  but  also  in  showing  that  the 
League  of  Nations  is  commanding  more  and  more  attention  on  the  part  of 
students  in  all  countries.  J.  Eugene  Hi^tusY 

Briefer  Notices 

Du  Manage,  des  Regimes  Matrimoniaux,  des  Successions  dans  les  Cinq 
Parties  du  Monde.  By  Edouard  Bourbousson.  (Paris:  Marchal  et  Billard, 
1934.  pp.  iv,  604.  Fr.  65.)  This  monograph  is  a  study  in  the  fields  of  com- 
parative legislation  and  conflict  of  laws.  It  is  a  compilation  of  the  various 
t3rpes  of  legal  regulations  pertaining  to  marriage  and  inheritances  resulting 
from  marriage.  It  is  in  no  sense  an  interpretation  or  evaluation  of  these 
materials.  The  author  has  selected  some  28  countries  of  the  world  and  has 
presented  them  in  alphabetical  arrangement,  together  with  their  separate  legal 
provisions  as  they  relate  to  his  subject  of  marriage.  These  rules  include 
statutory  laws,  various  codes,  decrees,  proclamations,  and  common  law. 
Each  of  the  48  States  of  the  United  States,  as  well  as  the  District  of  Columbia, 
is  studied  separately.  This  one  phase  of  the  work  is  obviously  valuable  to 
the  American  student  of  comparative  legislation  and  conflicts  of  law.  In  the 
main  M.  Bourbousson  arranges  his  materials,  relative  to  each  country,  within 
ibree  categories.  In  the  first  division  consideration  is  given  to  regulations 
covering  certain  general  questions  of  marriage,  such  as  age,  consent,  publica- 
tion, nullification,  and  dissolution.  Then  follows  a  section  presenting  the 
rules  relative  to  the  forms  of  marriage,  effect  of  marriage  on  property,  and  the 
legal  capacity  of  the  wife.  Finally  the  author  compiles  the  many  regulations 
pertaining  to  inheritances  and  wills.  This  meticulous  compilation  admirably 
shows  the  relationship  of  each  type  of  legislation  to  the  other,  and  in  turn  to 
the  development  of  a  unified  system  of  jurisprudence  which  would  cover  these 
questions.  It  exposes  the  network  of  conflicting  rules  and  regulations  which 
must  always  serve  as  the  point  of  departure  for  those  who  believe  in  the  unifi- 
cation of  laws.  It  is  to  be  regretted  that  the  author  does  not  consistently  give 
an  exact  citation  to  the  source  of  each  individual  rule  or  statute  to  which 
reference  is  made.  Catheryk  Seckleb-Hudson 

Lfa  Questione  del  Pacifico  vista  da  vn  Orientale,  By  Taraknath  Das. 
(Rome:  Istituto Italiano,  1934.  pp.48.  L.  2.)  In  this  booklet,  the  author 
— a  native  of  India,  who  received  his  higher  education  in  the  United  States 
and  is  an  American  citizen — stresses  the  growing  importance  of  Pacific  prob- 
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*  lems,  which  are  of  concern  not  only  to  the  states  bordering  the  Paeifie,  bi 

to  all  the  larger  countries  having  political  and  economic  interests  there.    Qi 

of  the  major  policies  of  Japan  in  the  (Ment  is  to  ''eliminate  Uie  politieal  an 

territorial  dominion  of  Ehiropean  countries  in  the  Far  East  and  to  affirm  Afls 

independence  under  Japanese  hegemony/'    A  large  part  of  the  work  is  di 

voted  to  a  historical  review  of  events  that  have  occurred  in  the  Far  East  din 

ing  the  past  four  decades.    The  Anglo-Japanese  commercial  livahy  is  a 

outstanmng  factor  in  Far  Eastern  politics.    The  author  sees  in  the  Fmlipim] 

independence  legislation  a  great  example  for  other  Oriental  peoples  to  be  free 

of  foreign  domination.    The  peoples  of  Asia  and  Incfia  want  racial  ecpalit 

I  and  a  chance  to  live;  they  want  the  collaboration,  not  the  dominatioii,  < 

I  Europe.    The  Government  of  the  United  States  does  not  want  to  see  a  wi 

{  between  Russia  and  Japan.    Russia  does  not  want  war  with  J^uul    A  wi 

<  -  between  Japan  and  Great  Britain  is  not  inevitable  but  is  probable.    Tl 

\  greatest  Japanese  victory,  however,  lies  along  the  pathway  of  condliaticm  an 

peace.  J.  Eugsotb  Hisunr 


■  Der  Rechtserwerb  vom  Nichtberechtigten  an  beweglichen  Sachen  «n 

I  Inhaberpapieren  im  deutschen  intemationalen  Privatrecht.    By  Konra 

Duden.     (Berlin  and  Leipzig:  Walter  de  Gruyter  A  Co.,  1934.    pp.  137. 

This  monograph,  published  under  the  auspices  of  the  Inatitut  fur  audm 

disches  und  intematianalea  Privatrecht^  of  Berlin,  treats  of  the  German  ooi 

flict  of  laws  relating  to  the  acquisition  of  ownership,  in  case  of  unauthoriae 

\  transfers,  in  (1)  chattels  and  (2)  bearer  bonds  and  bearer  shares.    Ckmtrai 

\  to  our  own  law,  a  possessor  of  chattels  has  frequently  the  power  under  Ckmti 

I  nental  law  to  transfer  greater  rights  therein  than  he  himself  has.    From  tl 

u  standpoint  of  the  conflict  of  laws,  however,  these  differences  have  not  led  i 

;  serious  disputes,  because  of  the  general  agreement  today  that  the  lex  m  mU 

ij  governs  rights  in  chattels.    The  author  applies  the  same  rule  to  the  detennini 

tion  of  the  transferee's  right  to  retain  stolen  or  lost  chattels  until  payment  < 
the  price  paid  by  him.  With  respect  to  bearer  bonds  and  bearer  shaie 
much  controversy  has  arisen  on  the  Continent  owing  to  the  French  legudatikN 
which  is  held  by  the  French  courts  to  be  applicable  to  transfers  abroad,  seel 
ing  to  protect  the  owner  of  such  paper  in  case  of  theft  or  loss.  Manv  differei 
views  have  been  held  in  regard  to  the  question  how  far  the  Frendi  legiwlatio 
should  be  respected  by  the  courts  of  other  countries.  The  author  advwMi 
the  view  that  the  lex  rei  sitae  should  be  deemed  to  control  in  Germany  not  on] 
the  property  rights  in  the  bearer  bonds  or  bearer  shares,  but  also  the  inoofpon 
rights  evidenced  by  the  paper.  The  conclusion  is  reached  on  the  basis  of  tii 
German  notion  of  bearer  instruments,  which  incorporate  the  "ddi)^  in  tb 
paper.  Whether  or  not  such  incorporation  is  to  be  deemed  to  have  taken  plac 
from  the  standpoint  of  the  conflict  of  laws  is  to  be  determined,  according  to  tb 
author,  with  reference  to  the  law  governing  the  ''debt."  The  monograph  i 
of  no  great  interest  to  Anglo-American  readers.  It  would  have  been  of  widi 
usefuhiess  if  it  had  dealt  with  the  subject  in  a  more  practical  and  realist! 
manner.  Ebnbbt  G.  Lobenssmt 

Qtiestiona  de  principe  relatives  au  statut  international  de  DantMig.  B 
Jean  Hostie.  (Brussels:  Bureau  de  la  Revue  de  Droit  international  et  d 
lK§gislation  compar£e,  1934.  pp.  95.)  Some  65  publicists  have  in  the  pai 
been  interested  enough  in  the  unique  status  of  the  Free  City  of  Danng  undi 
international  law  to  give  it  their  special  attention.  In  tiie  presoit  stad] 
which  is  a  reprint  from  the  above-mentioned  Revue,  M.  Jean  Hostiei  Seen 
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taiy  General  of  the  Central  Commission  for  Navigation  on  the  Rhine  River 
and  member  of  the  Permanent  Legal  Conmiittee  on  Communications  and 
Transit  of  the  League  of  Nations,  adds  his  interesting  but  not  entirely  novel 
conclusions  to  the  existing  array  of  conflicting  opinions.  He  finds  that  ''the 
Free  City  of  Danzig  ...  is  a  State  in  the  international  sense  of  the  word. 
The  relations  between  the  Free  City  and  other  states — ^including  Poland — 
are  exclusively  governed  by  international  law"  (p.  93),  a  conclusion  which 
coincides  fully  with  that  of  the  reviewer.  M.  Hostie  happily  elaborates  it 
in  its  various  aspects,  both  factual  and  in  legal  theory.  His  documentation 
is  careful  and  his  legal  reasoning  cogent  and  well  organized.  The  study  is 
valuable  mainly  as  a  well-done  r^um6  of  the  various  legal  questions  involved 
in  the  problems  of  Danzig's  international  statehood.     John  Bbown  Mason 

European  Governments  and  Politics,  By  Frederic  A.  Ogg.  (New  York: 
Macmillan  Co.,  1934.  pp.  x,  905.  Index.  $4.25.)  This  volume  by  Pro- 
fessor Ogg  is  of  interest  to  students  of  international  relations  only  in  so  far  as 
an  intelligent  knowledge  of  the  systems  of  government  of  the  individual  states 
is  required  in  order  that  their  dealings  with  one  another  may  be  fully  under- 
stood. Especially  is  this  imderstanding  needed  with  reference  to  the  con- 
stitutional processes  of  these  governments  when  exercising  their  treaty  or 
war-making  powers.  Upon  these  specific  topics.  Professor  Ogg  has  not  much 
to  say.  Indeed,  only  with  regard  to  Great  Britain,  the  British  Dominions, 
and  France  is  the  matter  touched  upon.  While  it  is  thus  evident  that  an 
extended  and  critical  review  of  the  volume  does  not  find  a  proper  place  in  a 
joiu-nal  devoted  primarily  to  questions  of  international  law  and  international 
relations,  the  reviewer  feels  that  he  should  at  least  state  the  scope  of  the  vol- 
ume and  his  opinion  as  to  its  general  merits.  The  work  deals  with  only  the 
five  Governments  of  Great  Britain,  France,  Germany,  Italy  and  Russia,  and 
only  with  the  first  of  these  at  any  considerable  length.  Almost  half  of  the 
volimie  is  devoted  to  the  Government  of  Great  Britain,  and  constitutes  a 
considerable  treatise  in  itself — 437  pages.  It  is,  in  fact,  based  upon  a  volume 
entitled  English  Government  and  Politics  published  five  years  ago  by  Pro- 
fessor Ogg;  but  it  is  much  more  than  a  condensation  of  that  work,  for,  as  the 
author  points  out  in  his  preface,  ''How  much  can  happen  in  five  years,  even 
in  a  country  which  holds  to  its  political  heritage  as  faithfully  as  does  modem 
Britain,  is  illustrated  impressively  by  the  new  matter  which  it  has  been  neces- 
sary to  introduce  and  the  changes  of  emphasis  and  interpretation  which  events 
have  forced  upon  me."  Less  than  100  pages  are  devoted  to  France,  165  to 
Germany,  only  36  to  Italy,  and  about  fifty  to  Russia.  In  general,  the  work 
deserves  the  highest  praise.  The  accoimt  of  the  constitution  and  present 
working  of  the  British  Government  is  the  best  with  which  the  reviewer  is 
acquainted,  and,  while  the  descriptions  of  the  other  four  governments  dealt 
with  are  brief,  they  exhibit  a  fine  ability  to  discern  and  describe  the  features 
that  most  need  to  be  explained  and  emphasized.        W.  W.  Willoughby 

British  Opium  Policy  in  China  and  India,  By  David  E.  Owen.  (New 
Haven:  Yale  University  Press,  1934.  pp.  xii,  399.  Index.  $4.00.)  This 
volume  is  divided  into  twelve  chapters,  to  which  are  added  a  bibliographical 
note,  then  some  facts  on  currency  and  weights  connected  with  the  measure- 
ment of  opium  in  India  and  China,  and  an  index  which  is  above  the  average. 
The  chapters  dealing  with  the  establishment  of  the  opium  monopoly  in  Ben- 
gal, that  upon  the  early  trade  at  Canton,  that  on  monopoly  exercised  by  the 
East  India  Company,  are  good  and  well  balanced.    But  in  that  dealing  with 
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the  hisUnieal  iiitroduetion  there  are  three  slips.  On  page  4  there  is  a  sfip  i 
eopying  from  Duarte  Barbosa  (Vol.  I,  p.  122),— the  w(»d  ''forthwith'' 
omitted.  On  page  11  the  word  Ya-Pien  is  used  for  c^mmi;  this  should  I 
YorPien-Yenf  though  the  more  popilar  word  in  ports  is  TarYen^  wfaieh  tn 
words  are  also  in  part  used  in  describing  the  opium  craving, — the  opium  pip 
and  the  opium  sot.  Also  on  this  page  the  reference  to  SSrth  and  Rodcnill 
ChawJitrKua  (p.  14)  should  have  been  "618-626."  Again  m  deafing  wit 
the  growing  of  the  opium  poppy  since  the  institution  of  IJbe  Republic  in  191! 
the  authcxr  might  have  been  more  generous  in  his  quotations  from  the  foreis 
press  published  in  China,  wherein  many  of  the  forms  of  compulflioD  med  fa 
the  war  lords  have  been  so  adequately  described.  While  bec^uue  of  this  h 
creased  cultivation  of  the  poppy,  China  has  become  one  of  the  largest  m«^ 
for  the  opium  drug,  too  often  the  high  prices  obtained  by  the  peasant  f armt 
meant  the  difference  between  sli^t  financial  comfort  and  misery.  Tl 
\  author  seems  to  have  determined  to  leave  out  of  his  volume  any  aooount  < 

the  non-Indian  opimn  trade  with  China ;  indeed  in  his  pref  aoe  (p.  viii)  he  sa] 
that  the  international  aspect  of  this  trade  was  from  the  stand^xnnt  of  his  boo 
irrelevant.  Making  due  allowance  for  these  self-imposed  limitations  on  fa 
book,  and  its  portraiture  of  the  opium  question,  it  can  be  added  that  it  is 
pleasure  to  welcome  a  volume  so  free  from  the  usual  propagandist  attitud 
the  customary  distortion  of  facts  and  policies  which  have  hSsa  the  stodc-ii 
trade  of  books  on  this  age-old  problem. 

BoTD  Cabfeniwi 
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China  Year  Book,  19S4.    Edited  by  H.  G.  W.  Woodhead.     (Shangihai 


• 

^  North  China  Herald,  1934.    pp.  xxviii,  855.    $12.50 ;  American  Agency:  Un: 

t  versity  of  Chicago  Ptess.)    The  sixteenth  issue  of  this  invahiable  publicatio 

i;  follows  the  lines  of  its  predecessors.    The  essential  facts  upon  ihe  geograirfij 

\-  population,  trade,  institutions  and  activities  of  the  country  are  preeentod  i 

)!  accurate  descriptive  and  statistical  form.    Of  special  impcurtance  to  stodeni 

i  of  government  and  international  law  are  the  chapters  on  government,  legi 

development,  the  Kuomintang,  and  international  relations.    A  useful  featm 
is  a  ''Who's  Who"  of  prominent  Chinese.    The  index,  as  usual,  is  excellent. 

Mr.  Woodhead,  the  editor,  makes  a  practice  of  including  epedal  materia 
on  timely  subjects  or  historical  topics.  In  the  current  issue  he  publishes  tii 
text  of  the  draft  constitution  now  under  discussion  in  the  Legislative  Yvs 
and  the  remarkable  report  of  Dr.  Ludwig  Rajchman  to  the  League  of  Natioi 
on  reconstruction.  Other  new  chapters  are  those  on  the  press,  on  the  ^eot  i 
the  Chinese  nationalist  movement  upon  the  Roman  Catholic  Church,  to  wide 
is  appended  a  chart  exhibiting  the  position  of  the  Church  in  1933,  and  o 
Manchoukuo.  It  may  be  observed  that  the  writers  of  such  spedid  contribi 
tions  vary  considerably  in  their  standards  of  scholarship.  Objectivity  es 
hardly  be  claimed,  for  instance,  for  the  article  on  Manchoukuo,  einoe  tl 
unnamed  author  entirely  neglects  the  circumstances  under  which  the  intei 
vention  of  September,  1931,  occurred,  as  well  as  the  subsequent  military  ot 
cupation  and  the  part  of  Japan  in  the  creation  of  the  new  state.  On  the  otfai 
hand,  Mr.  Owen  Lattimore's  chapter  on  Outer  Mongolia  and  Sinkiang  is  i 
thoroughly  scientific  as  materials  permit. 

HaboldS.  Qoimjnr 

Das  Kustenmeer  im  Frieden.  By  Hanns-Wolff  Coenen.  Frankfurti 
Abhandlungen  sum  modemen  Volkerrecht,  Heft  38.  (Leipsig:  Robert  Nook 
1933.    pp.  xiv,  119.    Rm.  5.)    Dr.  Coenen  has  summarised  some  of  ths  hi 
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tory  of  international  law  as  applied  to  coastal  waters.  He  relies  to  a  large 
extent  on  Schiicking  and  Strupp.  Otherwise  his  study  is  marked  by  an  ab- 
sence of  references  to  secondary  material.  Most  of  this  monograph  is  already 
available  in  extenso  in  Raestad,  Jessup,  Fulton  and  others.  It  ends  with  a 
plea  for  an  international  ^^Wdsseramt.**  That  proposed  office  for  the  regula- 
tion of  territorial  waters  was  originally  suggested  by  Alvarez,  adopted  and 
abandoned  by  Schucking,  and  revived  by  Strupp.  Dr.  Coenen  comes  to  the 
support  of  Strupp.  The  appendices  contain  the  various  projected  schemes 
for  the  codification  of  the  law  of  territorial  waters. 

Die  technischen  Fragen  des  Kustenmeera,  By  Fritz  Miinch.  (Kiel:  In- 
stitut  fur  Internationales  Recht,  1934.  pp.  viii,  187.)  The  bulk  of  this  work 
consists  (1)  of  an  historical  introduction  to  the  law  of  territorial  waters,  and 
(2)  of  a  somewhat  extended  treatment  of  the  ''Bases  for  Discussion"  suggested 
by  the  Preparatory  Conmiission  of  the  Conference  for  the  Codification  of 
International  Law  (1930).  There  is  a  freshness  and  originality  of  analysis 
which  make  the  work  valuable  to  anyone  interested  in  the  topics  which  it 
discusses.  The  author  is  perfectly  familiar  with  the  source  material  with 
which  he  is  working,  and  he  makes  use  of  it  in  a  very  telling  manner.  The 
monograph  is  well  documented.  The  only  serious  criticism  is  that  sometimes 
the  author  deals  with  the  suggested  solutions  as  if  they  were  actually  law. 

Thobsten  Kalijabvi 

Peace  and  War.  By  Guglielmo  Ferrero.  Translated  by  Bertha  Pritchard. 
(New  York  and  London:  Macmillan  Co.,  1933.  pp.  x,  244.)  Only  the  first 
two  essays  of  the  five  contained  in  this  small  volume  concern  the  topic  sug- 
gested by  the  title.  After  discussing  the  "classic  art"  of  war  circumscribed  by 
precise  rules  in  the  eighteenth  century,  Professor  Ferrero  contrasts  the  ''super 
wars"  of  modem  times  which  he  regards  as  the  negation  of  real  war.  Citing 
Vattel  as  his  authority,  he  proceeds  to  show  that  the  world  has  also  lost  the 
art  of  making  peace,  although  Locarno,  the  Dawes  Plan  and  the  Young  Plan 
were  a  retmn  to  "Vattelism."  Although  contributing  nothing  new  to  the  sub- 
ject, the  book  proves  interesting  reading,  yet  is  much  open  to  dispute  in  its 
generalities. 

An  Introduction  to  Some  Problems  of  Australian  Federalism,  By  Kenneth 
O.  Warner.  (Seattie:  University  of  Washington  Press,  1933.  pp.  xii,  312. 
Index.  $2.75. )  Considered  as  a  study  in  comparative  government,  this  book 
is  deserving  of  a  longer  review,  for  the  author  presents  a  careful  and  well-docu- 
mented study  of  the  relationship  between  the  Australian  states  and  the  Com- 
monwealth, especially  with  reference  to  financial  matters.  It  is  not  to  be 
expected,  therefore,  that  the  reader  will  find  here  an  extended  treatment  of 
foreign  relations.  About  nine  pages,  based  largely  upon  Keith,  suffice  to  cover 
external  affairs.  Lionel  H.  Laing 

American  Consultation  in  World  Affairs  for  the  Preservation  of  Peace.  By 
Russell  M.  Cooper,  with  an  Introduction  by  James  T.  Shotwell.  (New  York : 
Macmillan  Co.,  1934.  pp.  xvi,  406.  Index.  $3.50.)  As  Mr.  Shotwell  says 
in  his  introduction,  ''this  is  an  important  book.  It  is  a  history  of  the  way  in 
which  the  post-war  structure  of  pacific  relations  has  been  challenged  in  the 
last  three  years  by  the  world-old  methods  of  force  and  violence.  It  is  a  study 
of  the  strategy  of  peace."  The  volume  contains  a  careful  analysis  of  the  Sino- 
Russian  dispute  of  1929,  the  Chaco  conflict,  the  Manchurian  conflict  and  tiie 
Leticia  dispute.  It  would  be  difficult  for  any  reader  to  follow  the  detailed 
history  of  these  ''crises"  without  reaching  the  conclusion  that  international 
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consultation  is  essential  to  the  maintenance  of  the  world's  peaoe,  and  thi 
preparation  for  such  consultation  must  be  made  in  advance.  The  author  hi 
worked  in  a  detached,  dispassionate  mood.  He  has  made  an  admirabl 
contribution  to  American  literature  on  the  subject,  and  it  deserves  a  wid 
circulation. 

Documents  on  International  Affairs,  19SS.  Edited  by  John  W.  Wheelei 
Bennett  and  Stephen  A.  Heald.  (New  York  and  London:  Oxford  Universit 
Press,  1934.  pp.  xiv,  536.  $10.)  This  is  by  far  the  best  series  of  ooUeetioi 
of  current  docimients  now  appearing  in  EngUsh.  It  is  of  value,  both  for  in 
mediate  and  for  future  purposes.    The  selection  and  editing  of  the  doeumoil 

;  are  admirable.    Only  the  excessive  price  of  the  voliune  should  stand  in  tl 

..  I  way  of  its  wide  use. 

Criteriaof  Capacity  for  Independence.    By  Walter  HolmisRitBher.    Put 

':  lications  of  the  Faculty  of  Arts  and  Sciences,  American  University  of  Beiru 

Social  Science  Series  No.  8.    (Jerusalem:  Syrian  Orphanage  PreaSy  193" 

j  pp.  xii,  152.    Index.)    TMb  is  a  welcome  study  of  a  thndy  proUeoBL,  tm 

it  reflects  credit  both  on  the  author  and  on  his  university.    Conaitiona  set  f c 

I  the  independence  of  Iraq,  the  Philippines,  and  India  are  analysed  throuc^  Ht 

various  changes  rung  on  them,  ana  they  are  compsfed  with  we  standaids  fc 
emancipation  set  by  the  Permanent  Mandates  Commission.  Some  attentiQ 
is  given,  also,  to  the  practice  and  theorv  of  the  recognition  of  states  and  tl 
admission  of  states  to  membership  in  the  League  of  Nations.    The  author 

;  statement  of  "valid  tests  of  a  capacity  for  independence"  (p.  133)  is  of  espeeii 

interest.    His  book  deserves  a  place  among  the  best  of  the  current  books  o 

f  political  theory.  Maniat  O.  HinxKm 


■.  Die  Panamerikanische  Union  und  ihre  Rechtmatur  im  Vdlker'  und  Landei 

1;  recht.    By  Fritz  Ermarth.     (Berlin-Gnmewald:  Verlag  fOr  Staatswism 

fj  schaften  und  Geschichte,  1934.    pp.  viii,  60.    M.  5.)    In  this  little  Bixtdj  tb 

;'  German  author,  who  is  also  an  S.J.D.  of  the  Harvard  Law  School,  gives  not 

;  survey  of  the  Pan  American  movement  and  of  the  history  and  organisation  < 

the  Pan  American  Union.    But  he  is  primarily  interested  in  the  theoretiei 
'  question  as  to  what  this  Pan  American  Union  is  in  law.    It  is,  aceonfing  1 

positive  law  still  in  force,  a  phenomenon  of  international  law,  altiioug^  the  « 
of  foimdation  is  not  an  international  treaty  but  only  the  resoluti<Hi8  of  tt 
Pan  American  Conferences ;  it  is  a  person  in  the  particular  international  com 
munity  of  the  twenty-one  American  Republics,  with  its  own  intomatioDi 
ri^ts  and  duties,  with  a  certain  autonomy,  and  with  a  Tninimiim  of  subjec 
tivity  in  the  municipal  law  of  the  member  states,  a  minimum  rendered  neoei 
sary  by  this  particular  international  law.  It  is  not  universal  in  aim;  it  i 
limited  mostly  to  technical  activities.  It  is  of  the  tjrpe  of  international  mi 
ministrative  union,  and,  therefore,  very  different  in  character  from  the  Leagu 
of  Nations.  This  theoretical  study  shows  clearly  what  great  practieal  prog 
ress  would  be  achieved  if  the  Havana  Resolutions  of  1928  were  to  come  int 
force;  for  that  would  take  the  Union  out  of  the  present  somewhat  ambiguoii 
situation  in  law.  It  would  make  the  Union  of  Ainerican  Republics  a  partieu 
lar  international  conununity  with  a  personality  of  its  own  in  mtematicmal  Imi 
based  on  an  international  treaty,  and  possessing  two  special  organs:  the  Pa 
American  Conference  and  the  Pan  American  Union. 

Der  Begriff  ^'Militdrluftfahrzeug"  im  Luftrecht.    By  Erwin  Rieseh.     (Bei 
lin  and  Bonn:  Ferd.  Dummler's  Verlag,  1934.    pp.  100.    M.  6.)    This  is 
study  of  the  conception  of  "military  aircraft."    The  author  gives  a  detaile 
analysis  of  all  the  different  conceptions  and  criteria  set  up  in  scientific  wario 


tj 


BOOK  BEVIEWS  191 

international  congresses,  collective  and  bilateral  international  treaties,  as  well 
as  the  municipal  laws  of  the  different  states  in  the  period  prior  to  1914,  during 
the  World  War,  and  in  the  epoch  following  the  World  War.  He  shows  that 
not  only  did  the  Versailles  Treaty  forbid  to  Germany  any  kind  of  military 
aviation,  but  that  thereafter  the  notes  of  the  Conference  of  Ambassadors  of 
April  14, 1922,  and  June  24, 1925,  as  well  as  the  agreements  with  Germany  of 
May  22, 1926,  defining  the  conception  of  ''military  aircraft,"  brought  in  quite 
different  criteria  which  not  only  discriminate  against  Germany  but  also  pro- 
foundly hamper  the  progress  of  German  civil  aviation.  The  struggle  for  Ger- 
many's liberty  in  the  domain  of  aviation  must  principally  be  directed  against 
these  discriminating  definitions.  The  study  is,  therefore,  intended  to  be  a 
scientific  contribution  to  a  problem  which  actually  concerns  Germany  most: 
her  status  of  equality  within  the  international  commimity. 

Wiener  Kongress/Versailler  Vertrag.  Ein  Vergleich,  By  Curt  Christof  von 
Pfuel  (Berlin-Grunewald:  Verlag  fiir  Staatswissenschaften  und  Geschichte, 
1934.  pp.  xiv,  96) .  This  little  study  is  a  sketch  of  a  comparison  between  the 
great  peace  treaties  of  1815  and  1919.  The  fundamental  difference,  according 
to  the  author,  consists  in  the  fact  that  in  1815  a  peace  treaty  was  created  by 
diplomatists  by  way  of  negotiations  between  equals,  whereas  the  Versailles 
Treaty  is  a  unilaterally  dictated  treaty,  made  by  parliamentarians.  The 
author  inquires  into  the  similarities  and  differences  with  regard  to  all  the 
clauses  of  the  two  treaties,  beginning  with  their  attitude  toward  the  problem 
of  anmesty  up  to  the  clauses  designed  to  develop  general  international  law, 
and  closes  with  a  comparison  between  the  Holy  Alliance  and  the  League  of 
Nations. 

Der  Vorbehaltene  Betdtigungabereich  der  StcMten  (domaine  r6serv6).  By 
Eberhard  von  Thadden.  (Gottingen:  Vandenboeck  k  Ruprecht,  1934.  pp. 
100.  M.  5.)  Article  XV,  paragraph  8,  of  the  Covenant  of  the  League  of  Na- 
tions excludes  from  the  competence  of  the  Council  disputes  which,  in  the  opin- 
icm  of  the  Council,  arise  out  of  a  matter  "which  by  international  law  is  solely 
within  the  domestic  jurisdiction''  of  one  party.  To  clarify  the  domain  of  these 
affairs  is  the  purpose  of  this  little  study.  The  author  shows  that  this  formula 
is  also  to  be  found  in  many  bilateral  treaties  of  arbitration  or  conciliation. 
He  is  right  in  insisting  that  this  conception  can  be  defined  only  as  a  conception 
of  general  international  law.  He  shows  that  the  affairs  solely  within  domestic 
iunsdiction  are  to  be  identified  neither  with  the  ''vital  interests,"  nor  "the 
fundamental  rights,"  nor  with  "sovereignty,"  nor  with  "political  disputes" ; 
neiUier  can  a  definition  be. reached  by  the  enumerative  method.  "Affairs 
solely  within  the  domestic  jurisdiction"  are  rather  all  the  affairs  regarding 
which  positive  international  law  imposes  no  restrictions  on  sovereign  states. 
But  even  in  these  affairs  the  liberty  of  the  states  is  not  unrestricted,  as  they 
are  bound  by  the  recognition  of  the  concurring  competences  of  the  other  states, 
because  this  freedom  of  action  is  recognized  only  within  the  limits  of  the 
personal  and  territorial  competences  of  the  states.  The  conception  of  affairs 
'^solely  within  the  domestic  jurisdiction"  changes  with  the  change  of  the  gen- 
eral or  particular  international  law  binding  upon  a  given  state.  The  notion  is, 
therefore,  in  the  terms  of  the  World  Court,  essentially  a  relative  one. 

Internationale  Strafgerichtsbarkeit.  By  H.  von  Weber.  (Berlin  and 
Bonn :  Ferd.  Diimmler's  Verlag,  1934.  pp.  176.  M.  8.)  In  the  period  since 
the  World  War  a  movement  has  sprung  up  for  the  creation  of  an  International 
Criminal  Court,  a  movement  furthered  by  scientists  and  by  international  in- 
stitutions, such  as  the  International  Law  Association,  the  Interparliamentary 
Union,  and  the  International  Association  of  Criminal  Law.    The  proposals 
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made  were  not  only  often  politically  prejudiced,  anti-Oerman — for  the  wIk 
idea  was  an  outcome  of  Articles  227-231  of  the  VersaiUeB  Treaty— 4iiit  vag 
and  embracing  the  most  varied  topics,  e.g.,  an  Int^national  Cnminal  Ccn 
was  proposed  for  the  solution  of  conflicts  of  criminal  competence  between  1 
states;  for  the  struggle  against  so-called  ^'international  criminals'';  for  the  c 
dnon  of  the  so-called  delicta  jwris  gentium  conmiitted  by  private  peiBOiis;  1 
tiie  decision  in  criminal  cases  of  private  individuals,  in  which  tiiere  is  a  daiif 
of  partiality,  should  the  case  be  decided  by  a  national  court;  for  themmif 
ment  of  the  so-called  ''war  crimes" ;  and  finally  as  an  Intematicoial  CMmi] 
Ck)urt  against  States,  deciding  upon  the  "international  crime  of  a  war  of  i 
0ression.''  This  study  gives  an  excellent  survey  of  the  histoiy  and  an  anal 
sis  of  this  movement,  regarding  all  its  many  proposals  from  the  point  of  vi 
of  international  penalties,  the  constitution  and  procedure  of  such  an  Inti 
national  Criminal  Court,  and  of  the  practical  possibility  of  an  intematioi 
criminal  justice.  The  greater  part  of  the  study  is  dedicated  to  ik»  problem 
penal  sanctions  for  the  protection  of  international  peace.  Here  the  aiitl 
gives  us  a  penetrating  inquiry  into  the  elements  and  difSculties  of  tiiis  pre 
lem,  very  worth-while  reading,  especially  for  the  international  lawyer. 

JoBBP  L.  Euin 
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BELLIGERENT  AIRCRAFT,  NEUTRAL  TRADE,  AND 
UNPREPAREDNESS 

By  Chakles  Wahhbn 
Former  Assistant  Attorney  General  of  the  United  States 

While  a  duty  of  preparedness  for  war  is  constantly  urged  upon  American 
statesmen  and  upon  military  and  naval  officers,  the  fact  is  too  often  over- 
looked that  there  is  also  a  duty  of  preparedness  resting  upon  American 
statesmen,  jurists,  and  legal  authors  to  keep  abreast  of  the  times,  or  even  in 
advance  of  the  times,  in  connection  with  rights  and  duties  affected  by  war. 
A  prominent  international  lawyer  has  written  that  "as  the  flag  of  a  nation 
follows  the  territorial  explorations  of  its  subjects,  jurisprudence  follows  the 
path  of  science."  This  broad  statement  must  be  qualified  by  the  admission 
that  jurisprudence  only  follows  at  a  very  long  distance.  Too  rarely  do 
statesmen  and  lawyers  try  to  visualize  changing  industrial,  economic,  social, 
and  governmental  conditions,  and  to  promote,  in  advance,  needful  corre- 
sponding changes  in  the  law.  Especially  in  connection  with  international 
law  and  international  agreements  is  the  gift  of  imagination  lacking,  the  pos- 
session of  which  is  necessary  in  order  to  attain  preparedness  in  any  field. 

Let  us  take  a  practical  example  of  lack  of  vision,  in  connection  with  inter- 
national relations,  by  American  Congresses  (comprised  largely  of  lawyers). 
Our  present  neutrality  laws  date  from  the  year  1818  (shghtly  amended  in 
1838).  At  that  date  (and  at  the  earUer  dates  of  the  original  neutrality  laws 
of  1794  and  1800),  when  Congress  decided  that  a  neutral  nation  ought  to 
punish  hostile  acts  committed  on  its  territory  and  directed  at  one  or  both  of 
the  belligerents,  the  only  hostile  acts  which  it  could  conceive  probable  were — 
Bending  out  military  expeditions,  fitting  out  ships  from  our  ports,  accepting 
commissions  and  enlisting  troops  on  our  soil;  hence  these  were  the  acts  which 
it  forbade  by  statute.  But  during  the  one  hundred  years  after  1818,  there 
had  developed  the  Invention  and  widespread  use  of  explosives,  and  passage 
across  our  boundary  lines  had  become  easy  for  anyone  desiring  to  commit 
acts  of  hostility  against  one  of  our  neighbors  who  might  be  engaged  in  a  war 
in  which  the  United  States  was  neutral. 

What  efforts  did  Congress  during  those  one  hundred  years  make  to  antici- 
pate and  provide  for  the  punishment  of  new  types  of  hostile  acts  by  or 
against  a  belligerent  which  might  originate  on  our  soil?  The  answer  is — 
exactly  none.  The  result  was,  that  when,  in  January,  1915,  Werner  Horn, 
a  German  reserve  officer,  went  up  to  Vanceboro,  Maine,  with  a  dress-suitcase 
filled  with  dynamite  and  proceeded  to  blow  up  the  International  Bridge  in 
Canada  and  then  returned  into  this  country,  the  United  States  Government 
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found  itself  faced  with  a  rather  unpleasant  international  complication,  ai 
apparently,  with  no  Federal  statute  applicable  or  adequate  for  the  puniE 
ment  of  Horn's  act.  It  did  not  then  seem  to  the  Department  of  Justi 
that  one  single  individual  could  be  indicted  as  a  ''military  expeditioj 
within  the  meaning  of  the  neutrality  statute  forbidding  such  military  expei 
tions;  and  there  was  no  other  Federal  law  which  made  it  a  crime  to  execut< 
successful  plot  in  this  country  for  the  destruction  of  property  within  t 
confines  of  a  friendly  nation.  Finally,  the  United  States  was  obliged  to  i 
diet  (and  convict)  Horn  for  violation  of  a  statute  which  merely  prescrib 
methods  of  interstate  transportation  of  explosives  (for  violation  of  which  t 
maximum  penalty  was  only  eighteen  months'  imprisonment). 

So,  too,  in  1915,  when  German  miUtary  men,  ship-captains,  chemists  ai 
officials,  like  Robert  Fay  and  others,  were  indicted  for  conspiring  to  pla 
bombs  in  ships  to  blow  them  up  at  sea,  the  only  Federal  statutes  under  whi 
we  could  at  first  indict  them  were  two  sections  of  a  law  enacted  in  1825;  ai 
to  illustrate  the  inadequacy  and  inapplicabiUty  of  this  law  to  modem  boo 
plots,  one  need  only  state  its  phraseology — one  section  punished  a  conspira 
''to  cast  away  or  destroy  any  vessel  .  .  .  with  intent  to  injure  any  per» 
that  may  have  underwritten  any  policy  of  insurance"  on  such  vessel;  t! 
other  section  punished  anyone  who  "by  surprise  or  by  open  force  malicious 
attacks  or  sets  upon  any  vessel  with  an  intent  unlawfully  to  plunder  tl 
same  or  despoil  any  owner  thereof."  So,  too,  when  evidence  was  di 
covered  in  1915  of  a  conspiracy  fostered  by  Frans  von  Rintelen  and  othe 
to  blow  up  and  otherwise  destroy  munition  factories  and  other  proper 
destined  for  shipment  to  one  of  the  belligerents,  the  only  Federal  crimin 
act  for  which  they  could  then  be  indicted  was  for  restraint  of  trade  und 
the  Sherman  Anti-Trust  law. 

Thus,  it  will  be  seen  that  many  of  our  troubles  were  largely  due  to  tl 
lack  of  any  forehanded  attempt  by  Congress  to  visualize  and  guard  again 
possible  new  activities  on  neutral  soil  due  to  new  factors  arising  since  181 
(Fortunately,  the  Attorney  General  of  the  United  States  persuaded  Co 
gress,  in  1917,  to  enact  new  legislation  which  will  afford  some  proper  remedii 
in  any  future  war.) 

Now,  turning  from  domestic  legislation  to  international  law,  let  us  co: 
sider  a  practical  illustration  of  either  lack  of  abiUty  or  lack  of  willingness  < 
energy  to  apply  thought  to  problems  which  were  almost  certain  to  arise  ai 
for  which  some  sort  of  international  law  or  agreement  should  have  been  pr 
vided  in  advance.  In  the  fifteen  years  prior  to  the  outbreak  of  the  Wor 
War,  three  things  were  happening,  to  which  forward-looking  intemation 
statesmen  and  international  lawyers  should  have  been  giving  constructii 
thought,  with  reference  to  their  effect  upon  any  future  war  and  the  la 
applicable  thereto.  First,  the  European  naval  Powers  were  so  building  the 
new  merchant  ships  as  to  be  capable  of  bearing  armament.  Second,  : 
1900,  the  United  States  and  Great  Britain  had  ordered  the  addition  < 
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submarines  to  their  navies;  in  1906,  Germany  took  up  constructioi)  of  sub- 
marines; and  in  1908,  the  application  of  Diese!  engines  to  submarines  made 
that  type  of  ship  a  potentially  powerful  part  of  all  navies.  Third,  by  the 
year  1908,  the  aeroplane  had  been  so  developed  that  Wilbur  Wright  had 
remained  over  two  hours  in  the  air  at  LeMans,  in  France;  in  1909,  Bk^riot 
had  flown  across  the  English  Channel;  by  1910,  Paulhan  had  flown  from 
London  to  Manchester  with  only  one  stop;  and  aeroplanes  had  actually 
been  used  in  the  Turko-Italian  War  of  1911  and  in  the  Balkan  Wars  of 
1912-1913.  That  new  problems  arising  out  of  these  new  factors  would 
inevitably  have  a  powerful  influence  upon  the  conduct  and  law  of  war  in  the 
future  was  something  which  clearly  should  have  engaged  the  attention  of  all 
Americans  dealing  with  international  relations. 

What  consideration  was  given  to  these  subjects  by  American  govern- 
mental authorities  between  1900  and  1914?  As  to  submarines  and  as  to 
armed  merchantmen,  no  attention  was  paid  by  our  Government  in  any 
pubhc  act.  As  to  the  relation  of  aircraft  to  warfare,  our  Government  joined 
in  the  action  taken  by  the  Hague  Conference  of  1907;  but  this  action  was 
confined  to  a  convention  prohibiting  for  a  limited  time  "the  discharge  of 
projectiles  and  explosives  from  balloons  or  by  other  methods  of  a  similar 
nature,'"  and  to  a  convention  forbidding  "the  bombardment  by  naval  forces 
of  independent  ports,  towns,  villages,  dwellings  or  buildings."  In  the  thir- 
teen volumes  published  by  the  United  States  Naval  War  College  from  1901 
to  1913,  inclusive,  under  the  name  of  InteTnational  Law  Situations,  containing 
discussions  of  practical  problems  under  the  direction  of  Professor  George 
Grafton  Wilson,  there  was  no  reference  whatever  to  submarine  vessels  or  to 
armed  merchantmen;  and  the  only  article  on  the  use  of  aircraft  in  war  was  in 
1912,  in  which  practically  no  views  were  expressed  as  to  the  future  develop- 
ment of  the  law  on  that  subject,  and  hence  no  constructive  discussion. 

What  consideration  was  given  to  these  subjects  by  American  jurists  and 
international  law  writers,  between  1900  and  1914?  In  the  five  major  works 
on  international  law  by  American  authors  between  these  years,  neither  the 
subject  of  submarines  nor  the  subject  of  armed  merchantmen  was  mentioned; 
and  on  the  subject  of  aircraft,  comment  was  confined  to  somewhat  cursory 
statements  as  to  the  Hague  Convention  of  1907.  In  the  law  magazines 
also,  there  was  scanty  consideration  of  either  of  these  three  topics.  A 
pioneer  address  on  aircraft  in  connection  with  international  law  made  in 
December,  1908,  by  Arthur  K,  Kuhn,  appeared  in  the  Proceedings  of  the 
American  Political  Science  Associaiion;  but  with  this  exception,  nothing 
relative  to  submarines,  armed  merchantmen,  or  aircraft  appeared  in  either 
the  Proceedings  or  the  Reiiew  published  by  that  association. 

In  the  seven  volumes  of  the  American  Joornal  op  International  Law 
from  1907  to  1913,  inclusive,  there  was  no  article  or  note  on  the  subject  of 
armed  merchantmen  or  of  submarines.  As  to  the  possible  use  of  aircraft  in 
war,  two  articles  relative  to  projectiles  and  explosives  from  balloons  appeared 
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in  1908,  one  by  Professor  James  Brown  Scott  and  the  other  by  Gene 
George  B.  Davis,  in  which  so  little  thought  was  given  to  the  probability 
a§rial  warfare  that  each  writer  expressed  the  view  that  "land  and  water  oi 
a  sufficient  field  for  war.''  The  first  articles  in  the  Journal  treating 
aeroplanes  appeared  as  follows — two  in  1910,  written  by  Professor  SinH 
E.  Baldwin  and  by  Arthur  K.  Kuhn;  one  in  1912,  by  Professor  Amos 
Hershey;  and  one  in  1913,  by  Blewett  Lee.  But  while  each  gave  some  lil 
consideration  to  legal  problems  likely  to  arise  from  war  in  the  air,  it  was  ] 
until  April,  1914,  just  before  the  outbreak  of  the  World  War,  that  there  j 
peared  any  detailed  discussion  of  the  probable  operation  and  neoessi 
adjustments  of  law  due  to  the  use  of  aircraft  in  war — an  article  by  Wiln 
E.  Ellis,  entitled  ''Atrial  Land  and  Aerial  Maritime  Warfare."  Mr.  El 
moreover,  was  the  first  writer  to  treat  his  topic  realistically,  in  saying  tl 
"the  most  profitable  way  of  studying  our  subject  is  to  determine  wl 
belligerents  will  do,  rather  than  what  they  ought  to  do." 

And  so  the  outbreak  of  the  World  War  found  the  United  States  Grove 
ment  as  a  neutral,  possessed  of  very  little  assistance  from  previous  Ameri( 
contributions  to  the  consideration  or  solution  of  the  grave  problems  arisi 
from  the  three  new  factors  above  mentioned. 

Since  the  conclusion  of  the  World  War,  how  far  have  there  been  any  c< 
structive  suggestions  to  solve  new  problems  developed  by  that  war?  Let 
consider  one  practical  illustration  of  the  lack  of  preparedness  in  this  conn 
tion.  Nothing  in  the  World  War  occasioned  more  serious  intematio] 
problems  than  the  treatment  of  neutral  merchantmen  by  the  belUgeren 
especially  the  British  practice  of  requiring  neutral  vessels  to  deviate  fr 
their  course  and  into  British  ports  for  the  purpose  of  search  and  seixuiei  a 
the  German  practice  of  destruction  of  neutral  vessels  by  submarines  rega 
less  of  the  rules  theretofore  appUcable  to  search  and  seizure. 

In  a  future  great  war,  however,  even  more  serious  problems  of  this  nati 
will  be  presented  in  connection  with  neutral  vessels;  for  in  addition  to  atti 
by  submarines,  there  will  in  the  future  be  attacks  by  aircraft.  Na 
officers  in  every  country  are  probably  now  discussing  the  use  of  dirigib 
and  aeroplanes,  both  from  a  land  base  and  from  a  ship  base,  for  the  purp 
of  stopping  neutral  merchantmen  on  the  high  seas  and  ordering  them 
deviate  from  their  course  for  the  purposes  of  search,  with  the  penalty 
bombing  from  the  aircraft  if  they  refuse  to  deviate.  When  we  recall  tl 
the  right  of  the  submarine  to  torpedo  neutral  vessels  contended  for  by  G 
many  has  never  yet  been  adjusted  by  international  action,  when  we  rec 
that  the  Washington  Treaty  of  1922  at  the  Limitation  of  Arms  Conferei 
restricting  use  of  submarines  has  not  been  ratified  by  all  its  signers  and  ^ 
not  even  signed  by  Germany,  it  will  be  seen  what  a  tremendous  problem  ^ 
be  presented  to  neutrals  in  a  future  war,  when  a  neutral  ship  will  run  1 
risk  not  only  of  being  torpedoed  from  the  sea  but  of  being  bombed  from  1 
air  or  sprayed  with  poison  gas. 
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In  an  article  entitled,  "Winged  Warfare  and  the  League  of  NationB,"  in 
be  New  York  Times  Magazine,  January  20,  1919,  I  wrote: 

Now.  however,  the  most  urgent  questioQ  before  the  Dations  is  not: 
what  enall  be  the  future  law  of  the  sea?     But  rather,  what  r 


shall  be  framed  to  deal  with  still  newer  weapons  now  developing— the 
airplane,  the  aerial  torpedo,  the  aerial  discharge  of  gasliombs,  the  em- 

Eloyment  of  wireless  for  detonation  of  enemy  explosives  and  for  other 
ostiie  purposes.  These  new  weapons  must  inevitably  produce  a 
fundamental  change  in  the  methods  and  conditions  of  future  warfare. 
Yet  little  attention  has  thus  far  been  paid  in  pubUo  discussion  to  their 
possible  eEfect  upon  the  international  problems  now  to  be  settled  and 
ujKjn  the  future  relations  of  the  world.  .  .  .  Suppose  that  nations 
shall  agree  to  forbid  attack  by  submarines  on  ships;  is  such  a  rule  to 
apply  to  attacii  by  airplane?  How  can  an  airplane  identify  a  mer- 
chant ship?  How  can  it  exercise  right  of  search?  How  can  it  provide 
for  safety  of  passengers  and  crew?  How  ia  a  sea  blockade  to  be  en- 
forced against  airplanes?  What  effect  is  the  ease  and  speed  with  which 
air  attacks  can  be  launched  to  have  on  the  rules  as  to  initiatioo  and 
declaration  of  war?  What  actual  protection  can  neutral  territory  have 
against  aerial  passage? 

I  further  called  attention  to  many  other  probable  modifications  of  the 
laws  of  war  and  neutrality  which  aircraft  might  entail  in  the  future.  Pro- 
feSBOr  Charles  Cheney  Hyde  in  hie  International  Law,  published  in  1922, 
said:  "It  is  not  unlikely  that,  in  the  future  wars,  the  employment  of  aircraft 
in  offensive  operations  may  prove,  in  fact,  the  moat  terrible  and  the  most 
efitective  means  of  overcoming  a  foe  not  prepared  to  cope  defensively  there- 
with." Professor  George  Grafton  Wilson,  in  1930  before  the  Naval  War 
College,  said  that  aircraft  "will  be  an  increasingly  important  factor  in  war," 
that  "aerial  commerce  makes  old  rules  in  regard  to  contraband,  blockades, 
etc.,  of  doubtful  applicability,"  and  that  "commerce  may  be  interrupted  in  a 
manner  hitherto  impossible,  and  an  economic  war  may  become  more 
effective."  James  M.  Spaigbt,  an  Englishman,  in  bis  book  entitled 
Aircraft  and  Commerce  of  War,  published  in  1926,  spoke  thus  of  the  effect  of 
aircraft  in  the  next  war: 

Visit  and  search  at  sea  by  aircraft  will  always  probably  be  difficult. 
.  .  .  Most  probably  there  will  be  no  visit  at  all.  Ships  mil  be  ordered 
to  named  ports  and  if  they  take  the  risk  of  disobeying  the  order  and 
persist  in  disobeying  it,  they  will  be  attacked  and  perhaps  sunk.  The 
conditions  of  1915-1918,  may  be  reproduced  in  an  aggravated  form. 
The  position  of  neutral  commerce  will  indeed  be  well  nigh  intolerable. 
Freedom  of  the  sea  will  be  dead  and  gone.  Neutral  shipping  will  be 
policed  and  dragooned  as  it  never  has  been  before.  It  was  scourged 
with  whips  in  1914-1918;  it  will  be  scourged  with  scorpions  in  a  future 
war.  Because  the  complete  interruption  of  all  neutral  trade  beneficial 
to  the  enemy  will  be  more  important  than  ever,  because  the  grip  on 
that  trade  will  be  tighter  than  ever  and  evasion  more  difficult,  the  con- 
Sict  of  belligerent  and  neutral  interests  wiU  be  sharper,  the  consequent 
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disputes  more  bitter,  and  the  danger  of  actual  war  with  neutral  States 
greater  than  in  the  past. 

In  view  of  such  descriptions  of  the  possible  effect  of  the  development  oj 
aircraft  on  future  warfare,  one  would  suppose  that  American  statesmen  anc 
international  lawyers  would  be  persistently  making  efforts,  prior  to  the 
outbreak  of  a  future  war,  to  arrive  at  some  agreement  as  to  the  applicable 
law.  Here  certainly  would  seem  to  be  a  field  imperatively  demanding  lega 
preparedness.  Yet  what  has  been  done  about  it?  What  is  the  situatioi 
which  confronts  us? 

Nothing  whatever  was  done  by  governments  internationally  with  relatioi 
to  the  miUtary  and  naval  problems  presented  by  aircraft  until  four  yean 
after  the  World  War.  Then,  on  December  11,  1922,  pursuant  to  a  resolu- 
tion of  the  Washington  Conference  of  February  4,  1922,  a  Commission  oJ 
Jurists  comprising  delegates  from  the  United  States,  Great  Britain,  France; 
Italy,  Japan,  and  the  Netherlands  met  at  The  Hague  and  prepared  a  set  oJ 
Rules  of  Aerial  Warfare. 

What  has  happened  to  these  Rules  since  their  preparation  and  signature 
on  February  19, 1923?    Exactly  nothing,  so  far  as  the  nations  are  concerned. 

Now,  so  far  as  the  Rules  dealt  solely  with  the  permissible  or  prohibited 
action  of  aircraft  as  between  the  belligerents  themselves,  perhaps  it  is  oi 
little  consequence  whether  or  not  such  rules  of  warfare  shall  have  been 
agreed  upon  and  settled,  before  a  future  war.  There  are  always  two  con- 
flicting theories  of  warfare — a  contest  between  desire  for  speed  of  victory  and 
hope  for  humane  warfare — wherefore,  nations  may  reasonably  differ  as  tc 
the  desirable  limits  of  aerial  bombardment  of  cities  and  civilian  populations 
It  is  also  possible  to  take  the  view  that  the  fewer  rules  restricting  methods  oi 
warfare  the  better;  and,  as  Simeon  E.  Baldwin  said,  in  1910,  "it  may  wel 
be  doubted  whether  peace  is  promoted  by  making  war  less  terrible.  .  .  . 
When  war  comes,  the  deadlier  it  is,  the  shorter  it  will  be." 

On  the  other  hand,  it  is  of  high  consequence  that  the  respective  rights  and 
relations  of  and  between  neutrals  and  belligerents  should  be  settled,  in  ad- 
vance of  war;  for,  during  the  progress  of  a  war,  imsettled  rules  of  law  and  the 
consequent  inflammatory  conflicting  contentions  endanger  the  possibilit3; 
of  the  maintenance  of  neutrality.  It  is  highly  disappointing,  therefore,  that 
the  nations  represented  at  The  Hague  failed  absolutely  to  agree  on  any  rule 
on  one  of  the  most  important  subjects  before  them,  namely,  the  regulation 
of  the  use  of  aircraft  with  reference  to  neutral  vessels  in  time  of  war. 

The  American  delegates  proposed  a  rule,  which  was  supported  by  the 
Dutch.  The  English  proposed  a  different  rule  which  was  supported  by  the 
Italians.  The  Japanese  proposed  a  third  rule  but  finally  agreed  to  the 
American  proposal.  The  French  proposed  a  fourth  rule  which  no  othei 
nation  accepted.  The  significant  fact  to  be  noted  is  that  it  was  the  Frencb 
and  British  naval  Powers,  those  most  likely  to  be  future  belligerents,  whc 
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advocated  the  greater  aircraft  powers;  while  it  was  the  Dutch  and  the 
Americans,  the  Powers  likely  to  be  neutral,  which  supported  restricted 
powers.  Germany,  had  she  been  a  party  to  the  conference,  would  undoubt- 
edly have  supported  for  aircraft  the  same  broad  powers  which  she  claimed 
for  her  submarines  in  the  World  War.  Thus,  in  a  future  war,  the  neutral 
nations,  unless  something  shall  be  done  about  it  beforehand,  may  find  them- 
selves faced  with  the  destruction  of  their  merchantmen  at  the  will  of  the 
belligerents,  in  threefold  measure — by  ships,  by  submarines,  and  by  agro- 
planes.     And  who  is  doing  anything  about  it  in  this  country? 

In  1930  and  1931,  Professor  George  Grafton  Wilson,  in  the  Naval  War 
College  International  Law  SitiujUtons,  discussed  the  subject,  but  he  did  little 
more  than  state  the  problem  before  The  Hague. 

To  what  extent  has  the  American  Journal  of  International  Law 
considered  the  point  on  which  the  Hague  Conference  failed  to  agree?  Since 
1923,  it  has  given  no  consideration  to  it  whatever.  In  the  October,  1923, 
number  of  the  Journal  (Vol.  17),  Rear  Admiral  William  L.  Rodgers 
(Technical  Adviser  to  the  American  delegation  at  The  Hague),  wrote  an 
article  on  ''The  Laws  of  War  Concerning  Aviation  and  Radio,"  descriptive  of 
the  work  of  the  conference,  in  which  he  made  the  significant  comment  that 
"it  is  doubtful  if  this  demand  for  a  code  of  rules  for  these  two  new  agencies 
was  felt  by  combatants  so  much  as  by  the  public.  Technical  representa- 
tives at  The  Hague  of  at  least  one  Power  said  informally  in  conversation 
that  to  them  personally  the  last  war  had  not  emphasized  the  need  of  any 
formal  addition  to  the  laws  of  war  for  the  purpose  of  dealing  with  aviation 
and  radio."  This  sentiment  is  of  the  highest  importance;  for  it  shows  that 
the  belligerent  Powers  are  perfectly  willing,  in  the  next  war,  to  apply  to 
aeroplanes  the  same  methods  of  war  operation  which  they  applied  to  their 
surface  warships  and  to  their  submarines  in  the  last  war.  In  other  words,  the 
belligerent  Powers  are  perfectly  willing  to  raise  the  same  serious  questions 
with  neutrals  which  they  raised  in  the  World  War;  and  neutrals  will  be  con- 
fronted with  the  same  or  even  more  diflicult  problems  as  to  how  to  keep  out 
of  the  war,  if  they  desire  to  preserve  any  neutral  rights  of  trade.  Admiral 
Rodgers  concluded  his  observations  with  the  following  discouraging  state- 
ment: 

This  point  is  left  open,  perhaps  to  be  regulated  by  some  future  inter- 
national conference,  or  if  not,  to  the  practice  of  the  next  maritime  war. 
The  divergence  of  national  views  as  exhibited  at  this  conference  may  be 
such  as  to  render  it  possible  and  even  probable  that  an  international 
agreement  on  this  point  may  not  be  reached  previous  to  the  next  great 
maritime  war,  whenever  such  may  chance  to  arise. 

In  the  Annual  Proceedings  of  the  American  Society  of  International  Law 
in  1930,  the  subject  for  papers  and  discussion  was  'Tossible  Restatement  of 
the  Law  Governing  the  Conduct  of  War  on  the  Sea,"  and  in  the  AnntuU 
Proceedings  of  the  Society  in  1932,  papers  and  discussion  were  presented  on 
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''International  Law  of  Air  Navigation."  It  might  be  supposed  that  botl 
of  the  topics  would  have  presented  a  field  for  suggestions  as  to  the  future  lai 
of  aircraft  and  neutral  trade;  but  nothing  was  said  on  the  subject. 

No  one  of  the  seven  or  eight  major  American  books  on  international  lai 
published  since  the  World  War  gives  any  consideration  whatever  to  neutra 
rights  in  relation  to  aircraft.  Since  1930,  there  have  been  two  magazine 
in  this  country  exclusively  devoted  to  air  law  and  air  problems — The  Jaumc 
of  Air  Law  in  Chicago,  and  the  Air  Law  Review  in  New  York.  While  the; 
have  published  several  articles  on  aviation  in  time  of  war,  not  one  has  con 
sidered  the  question  of  relation  of  aircraft  to  neutral  trade. 

The  fact  seems  to  be,  as  Professor  Gamer  stated  in  1932,  that  the  work  o 
The  Hague  Conmiission  of  1923  has  been  forgotten,  international  Ieame< 
societies  have  "apparently  ceased  to  concern  themselves  with  the  problem,' 
and  public  opinion  appears  to  have  become  in  large  measure  indifferent 
"Indeed,"  says  Gamer,  "there  appears  to  be  less  and  less  readiness  to  pro 
hibit  or  restrict  the  use  of  an  instrumentality  of  such  demonstrated  potenc; 
and  future  possibility  and  a  corresponding  disposition  to  overlook  the  fright 
ful  consequence  to  civilization  to  which  its  unrestricted  uses  may  lead." 

It  is  possible  that  some  of  the  lack  of  attempts  to  try  to  reach  an  agree 
ment  on  the  law  on  this  subject  may  have  been  due  to  the  fact  that  th 
League  of  Nations  Conference  for  the  Reduction  and  Limitation  of  Anna 
ments  at  Greneva  has  for  over  two  years  been  considering  and  discussing  th 
question  of  the  entire  abolition  of  bombarding  from  the  air.  At  its  meetini 
of  June  22,  1932,  Ambassador  Hugh  S.  Gibson  submitted  the  proposal  o 
President  Hoover  that  "all  bombing  planes  be  abolished.  This  will  d 
away  with  the  military  possession  of  types  of  planes  capable  of  attacks  upo: 
civil  population  and  should  be  coupled  with  the  total  abolition  of  all  bom 
bardment  from  the  air."  On  March  16,  1933,  at  the  67th  meeting  of  th 
Conference,  a  draft  convention  was  submitted  by  the  United  Kingdom  dele 
gation  providing  that  "(Article  34)  the  High  Contracting  Parties  accept  th 
complete  abolition  of  bombarding  from  the  air  (except  for  police  purposes 
in  certain  outlying  regions."  In  the  discussion  which  followed  this,  Am 
bassador  Gibson,  the  representative  of  the  United  States,  stated  that  aboli 
tion  of  bombardment  from  the  air  "should  be  absolute,  unqualified,  an< 
universal,"  and  he  spoke  of  the  growing  conviction  that  bombardment  froE 
the  air  "was  a  crime,"  and  that  there  diould  be  no  exception.  At  the  77tl 
meeting  on  June  8,  1933,  the  Conference  voted  "that  the  Draft  Conventioi 
submitted  by  the  United  Kingdom  delegation  and  accepted  as  a  basis  o 
discussion  by  a  formal  decision  of  the  General  Conmiission  should  be  ac 
cepted  as  a  basis  of  the  future  Convention.  This  acceptance  would  b 
without  prejudice  to  amendments  or  proposals  submitted  before  or  durii^ 
the  second  reading."  Japan  was  opposed  to  the  action,  unless  provisio 
be  made  at  the  same  time  for  abolition  of  aircraft  carriers  and  prevention  c 
the  use  of  civil  aircraft  for  military  purposes  in  time  of  war. 
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Nothing  further  has  been  done  by  the  League  of  Nations  Conference  with 
reference  to  abolition  of  aerial  bombardment;  and  hence  the  question  as  to 
itB  legahty  with  reference  to  neutral  ships  remains,  in  1935,en  tirely  undiscussed 
and  unsettled  between  the  nations,  just  as  it  was  left  at  The  Hague  in  1923. 

Hence,  it  is  foolish  for  international  lawyers  and  statesmen  to  postpone, 
any  longer,  consideration  of  the  proper  use  of  belligerent  aircraft  with  respect 
to  neutral  trade. 

Are  nations  so  helpless  that  they  must  all  wait  to  have  the  question  at 
iBSUe  settled  by  "the  practice  of  the  next  maritime  war"  (to  use  Admiral 
Rodgers'  words)?  Must  neutrals  wait  until  they  are  involved  in  all  the 
frictions  and  resentments  caused  by  belligerent  operations  in  a  war,  before 
they  seek  to  protect  their  rights?  Can  they  make  no  attempt  to  obtain  a 
pre-war  agreement  regulating  the  operation  of  belligerent  aircraft?  Must 
we  wait  until  we  get  into  trouble  before  attempting  to  solve  international 
legal  problems? 

On  April  27,  1921,  Elihu  Root  said  to  the  American  Society  of  Interna- 
tional Law:  "It  is  obvious  that  we  cannot  go  on  assuming  that  the  laws  and 
cufitoms  of  war  on  land  and  at  sea  which  regulate  the  rights  and  duties  of 
neutral  Powers  and  persona  in  case  of  war  retain  the  authority  which  we  sup- 
poeed  them  to  possess  in  the  month  of  July,  1914.  .  .  .  The  question  now  ts, 
how  far  do  they  exist?"  If  he  then  doubted  the  existence  of  law  as  to  neutral 
rights  in  connection  with  war  on  land  and  at  sea,  how  much  less  do  there  ap- 
pear now  to  be  any  settled  neutral  rights  in  connection  with  war  in  the  air? 

If  no  prior  agreement  on  this  subject  can  be  obtained,  then  it  becomes  of 
high  importance  that  the  United  States  shall  not  attempt,  during  the  prog- 
ress of  any  future  war,  to  claim  for  its  citizens  neutral  rights  as  against  the 
operation  of  belligerent  aircraft.  For  it  is  practically  certain  that,  in  the  ab- 
sence of  previous  international  agreement,  beUigerents  will  use  their  air- 
craft against  neutral  vessels,  in  whatever  manner  they  may  find  necessary 
to  achieve  stoppage  of  trade  with  the  adversary,  and  if  the  United  States 
shall  insist  on  asserting  and  maintaining,  during  the  war,  any  neutral  claims 
as  against  such  aircraft  action,  the  United  States  will  inevitably  be  brought 
into  exactly  the  same  situation  into  which  circumstances  led  it  with  respect 
to  unsettled  rights  of  operation  of  submarines  in  the  World  War. 

The  time  to  try  to  keep  out  of  trouble  is  before  we  get  in.  And  the  beet 
way  of  trying  to  keep  out  of  trouble  is  to  join  the  other  nations  in  every 
practicable  move  to  avert  the  breaking  out  of  trouble.' 

>  Since  the  above  article  was  written.  Professor  Earl  Willis  Crecraft  has  published  hia 
Freedom  of  the  Seas  {1935),  in  Cb&ptei  14  of  which  (entitled  "Next  the  Airplane")  he  treats 
to  some  eirtent  of  the  problem  of  aircraft  and  neutral  trade  (pp.  124-131)  and  says:  "It  is 
evident  that,  if  another  great  maritime  war  should  occur,  and  if  aircraft  should  be  used  to 
destroy  merchantmen  carrying  munitions,  to  enforce  a  blockade  or  to  enforce  a  war  lone, 
the  same  acute  crisis  would  confront  neutral  nations  that  confronted  them  in  1915  aad  1916. 
Any  neutral  which  went  through  such  bitter  experiences  with  the  submarine,  ought  to  pre- 
pare to  meet  the  challenge  of  the  airship."  See  also  Sea  Povxr  in  Vie  Modem  World  (1934), 
by  Admiral  Sir  Herbert  Richmond,  K.C.B.,  pp.  113-116,  reviewed  infra,  p.  369. 
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The  draconic  character  of  German  National  Socialist  legislation  on  politic 
crime  has  been  brought  forcibly  to  public  attention  by  the  recent  activi 
of  the  People's  Court  (Volksgericht),  which  was  established  last  year  for  tl 
purpose  of  assuring  a  more  effective  repression  of  treason  and  espionagi 
The  subject  is  one  of  international  concern,  since  the  court  has  jurisdictii 
over  aliens  for  acts  committed  abroad  as  well  as  upon  German  territory,  ai 
applies  a  law  which  is  almost  unparalleled  at  the  present  time  in  its  seven 
and  comprehensiveness.  The  safeguards  commonly  deemed  essential  to  tl 
protection  of  the  accused  are  absent  from  the  proceedings  of  the  VoUcsgericl 
which  are  secret  as  to  indictment,  investigation  and  trial.*  There  may  ha^ 
been  adequate  grounds  for  the  recent  execution  of  two  German  women  ai 
for  the  sentence  of  life  imprisonment  imposed  upon  a  Polish  national,  < 
conviction  of  treason.  They  are  not  evident,  however,  from  the  bri< 
matter-of-fact  statements  which  have  been  issued  by  the  Ministry  of  Prop 
ganda  and  Popular  Enlightenment.  It  is  now  reported  that  an  Americi 
citizen  is  being  held  for  trial  before  the  Volksgerichi  on  a  charge  of  treaso 
which  is  apparently  based  upon  the  fact  that  he  had  committed  to  writii 
his  impressions  as  to  the  military  character  of  the  S,-A.  and  the  S.-S.,- 
impressions  which  the  most  casual  and  inobservant  tourist  in  Germany  cou 
scarcely  fail  to  form.'  Heretofore,  foreigners  whose  presence  has  be< 
deemed  inimical  to  the  interests  of  the  Reich  have  been  requested  to  lea^ 
the  territory,*  or,  in  some  cases,  they  have  been  expelled.*    It  is  not  inco: 

*  Gesetz  zur  Anderung  von  Vorschriften  des  SirafrechU  und  des  StrafverfahrenSj  Arts.  Ill,  I 
April  24,  1934,  Reichsgeseizblait,  I,  341  (cited  hereafter  as  Law  of  April  24,  1934).  T 
VoUcsgericht  was  inaugurated  on  July  14,  1934. 

*  The  provisions  as  to  secrecy  in  proceedings  involving  political  crimes  were  not  introduc 
by  the  present  Government.  Sec.  173  of  the  Gerichtsverfassungsgesetz^  as  amended  by  t 
law  of  April  5,  1888  (RGBl.  I,  133),  provides  that  the  courts  may  exclude  publicity  in  i 
proceedings  in  which  secrecy  is  required  in  the  interests  of  public  order,  and,  especially, 
the  security  of  the  state.  The  decision  is  made  public,  but  the  grounds  therefor  may  be  8U 
pressed  in  whole  or  in  part  (§  174). 

"Through  this  exclusion  of  publicity  the  first  fundamental  principle  of  law,  that  of  t 
lex  certa,  is  violated;  for  the  question  as  to  what  is  punishable  is  itself,  thereby,  made  a  secret 
E.  J.  Gumbel,  in  2  JusHz  (1926-27),  86.  '  New  York  Times,  Jan.  30,  1935. 

*  As,  for  example,  in  the  well-known  'Tanter  incident.''  See  The  London  Times,  0< 
27,  29,  30,  and  Nov.  8,  10,  1933. 

*  By  the  Gesetz  uber  Reichsverweieungen,  March  23, 1934  (RGBL  I,  213),  "A  foreigner  mi 
be  expelled  from  the  territory  of  the  Reich.  ...  3.  If  he  acts  or  has  acted  in  a  mann 
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ceivable  that  the  National  Socialist  Government  may  determine  to  initiate  a 
more  drastic  policy,  and  to  invoke  the  provisions  of  its  penal  legislation 
against  foreigners,  at  least  in  cases  in  which  they  do  not  enjoy  strong  diplo- 
matic protection.  Tlie  threat  has  frequently  been  made,  and  legislation 
exists  whict,  if  enforced,  would  render  impossiiite  all  foreign  journalistic 
activity  in  Germany  which  docs  not  conform  to  the  official  point  of  view. 
Such  a  discussion  as  tliP  present  ia,  indeed,  made  criminal  by  the  Law  of 
April  24,  1934,  which  provides  that  any  person  (whether  an  alien  or  a  na- 
tional, and  whether  his  act  is  committed  in  Germany  or  abroad) '  may  be 
sentenced  to  imprisonment  for  a  term  of  one  to  fifteen  years  '  for  intention- 
ally making  public  statements  concerning  official  announcements  or  pro- 
ceedings in  treason  cases,  without  permission  by  the  competent  authorities.' 
It  will  readily  be  seen  that  foreign  journalists  are  able  to  carry  on  their  work 
in  Germany  only  upon  the  assumption  that  the  law  is  a  brutum  fulmeii.  It 
must  be  recalled,  however,  that  the  present  government  has  not  always 
shown  consummate  tact  in  avoiding  incidents  which  compromise  good 
international  relations,  and  that  its  leaders,  when  once  they  have  decided 
upon  a  policy,  are  apt  to  carry  it  into  execution  with  bmsquene.'js  and  des- 
patch. It  is  scarcely  an  exaggeration  to  say  that  foreigners  in  Germany, 
whose  interest  or  profession  involve  them  in  the  study  of  political  questions, 
have  a  sword  of  Damocles  hanging  over  their  heads. 

The  demand  for  the  drastic  repression  of  political  crime  is  not  a  new  one  in 
Germany,  but  began  in  military  and  national  circles  soon  after  the  promul- 
gation of  the  ReichsslrafgeseUbuch  in  1871.  Under  the  Empire,  enforcement 
of  the  law  of  treason  and  espionage  was  relatively  mild.     It  became  more 

iniimcal  ki  the  state,  or  iS  hisaojoum  in  the  country  ia  likely  to  endanger  the  internal  security 
of  the  Reich;  4.  If  his  conduct  ia  likely  to  endanger  the  relations  of  the  Reich  to  foreign 
countries." 

See  Bemhard  WolS,  "Reichtreform  de»  AiuuieieMngsrechli,"  26  Arehiv  des  offentlicken 
RechU  (1934),  1-40;  and  Dr.  Schack,  "Die  Reiclixoervifisun^,"  64  Juristische  Wockenschrifl 
(1935).  96-97. 

'  See  Art.  III.  1  (bl ;  and  J  4,  par.  2,  No.  2,  Strafgesettbuch  (1871). 

'  That  is,  to  "Cc/dncnis."  On  the  various  degrees  of  punishment  provided  in  the  German 
penal  law.  sec  §§  14-19,  SlGB. 

'  Sec.  92d:  "Wer  vorsatzlich  (iber  amtliche  Ermittlui^en  oder  Verfahren  wegen  einea  in 
diesem  Abnchnitt  bezeichneten  Verbrechens  oder  Vergehens  [Landesverrat]  ohne  Erlaubnia 
der  zustiindigcn  Behdrde  Mittcilungen  in  die  OffentUchkeit  bringt,  wird  mit  Gefiingnia 
bestraft." 

Sec.  3  of  the  Verordnung  zur  Abivchr  heimtdckischsT  Angriffe  gegen  die  Regierung  der  na- 
tioniden  Erheimng,  March  1.  1933  (HGBl.  I,  135}  providea;  "Whoever  intentionally  makes 
or  apreada  an  untrue  or  grossly  misrepresented  statement  of  a  factual  nature  which  is  apt  to 
prejudice  gravely  the  interests  of  the  Reich  or  of  a  German  State,  or  the  prestige  of  the 
Government  of  the  Reich  or  of  a  German  State,  or  of  the  parties  or  asaociationa  standing 
behind  these  governments,  shall,  in  so  far  as  a  more  severe  penalty  is  not  established  in  other 
proviaions,  be  punished  with  impriaonment  up  to  two  year^,  and,  if  the  statement  is  made 
or  spread  publicly,  by  imprisonment  for  not  less  than  three  months." 

This  provision  applies  to  aliens  only  with  respect  to  acts  committed  upon  German  territory. 
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rigorous  during  the  period  of  the  Republic  as  a  result  of  the  growth  of  inten 
subversiye  movements  and  the  increase  in  foreign  espionage  consequc 
upon  persistent  reports  of  secret  rearming.  The  Reichsgerickt  viewed  wi 
tolerance  violations  of  the  law  on  treason,  when  committed  from  ''nations 
or  "patriotic"  motives,  as,  for  example,  through  the  formation  of  national 
or  monarchist  military  groups.  On  the  other  hand,  it  regarded  as  traiti 
those  who  denounced  such  illegal  activities  as  being  of  a  nature  to  prove 
foreign  intervention.  The  Treaty  of  Versailles  and  the  provisions  on  d 
armament  therein  contained  were,  and  are,  a  part  of  German  law.*  T 
Reichagerichi  held,  nevertheless,  that  the  right  of  national  self-defense  is  i 
alienable;  that  the  illegal  military  organisations,  assuming  that  they  ezistec 
were  the  only  protection  of  a  disarmed  state;  and  that  no  German  citii 
could,  in  appealing  to  treaties  and  laws  imposed  upon  his  country  by  fon 
justify  the  communication  of  treasonable  information  to  the  ''enemy.' 
The  same  principles  are  appUcable  at  the  present  time,  and,  since  the  ado 
tion  of  new  legislation  by  the  National  Socialist  Government,  it  is  no  lon| 
necessary  for  the  prosecution  to  admit  that  the  treasonable  revelations  are, 
fact,  true,^  or  to  prove  that  the  information  divulged  was  not  previous 
known  to  foreign  governments  or  to  the  general  public.^' 

*  GeaeU  Hber  den  Friedensbeschluss  zwischen  DeiUschiand  und  den  aUiierien  tmd  OMMoxiier 
MdchUn,  July  16,  1919  {RGBl.  I,  687) ;  and  Art.  IV,  Reichsverfassung. 

>'  The  Reichsgerichtf  which  could  not  admit  the  truth  of  the  charges  of  secret  rearming,  < 
veloped  the  doctrine  that  there  is  attempted  treason  if  a  person  reveals  false  or  incorr 
information  which,  if  true  or  correct,  would  be  to  the  interest  of  the  Reich  to  keep  seer 
See  Klee,  "Eine  LQcke  im  Tatbestande  des  Landesverrats,''  29  DeuUche  Juruien^MU 
(1924),  360-^63. 

"  See,  for  example,  the  decisions  of  the  Reichsgerichi  of  March  27,  1924,  54  JurittUi 
Wochenschrijt  (1924),  1531;  and  March  14,  1928,  62  Entscheidungen  in  Strqfsaehen^  65. 

In  1923  the  Reichegericht  condenmed  to  six  years  of  penal  servitude,  for  diplomatic  treas 
and  receiving  stolen  goods,  one  Wandt,  who  had  made  public  in  Belgium  certain  documei 
purloined  from  the  German  archives  and  containing  statements  as  to  the  activities  of  Fie 
ish  separatists  during  the  (German  occupation.  The  court  held  "that  through  the  betri] 
of  the  documents  the  Belgian  personalities  with  whom  the  (jerman  Government  had  enter 
into  association  during  the  war  were  at  the  same  time  betrayed.  Should  our  Govemmc 
at  some  time  be  in  the  position  of  having  to  make  use  of  the  aid  of  these  men  for  carrying  o 
its  aims — which  could  easily  happen  in  the  event  of  a  change  in  the  present  political  siti 
tion — this  would  be  rendered  considerably  more  difficult  by  the  betrayal."  Summary  1 
Obomiker,  in  1  JusUz  (1925-26),  320-321. 

See  Lothar  SchUcking,  "Landesverrat  und  FriedenweHrag,'*  3  ibid.  (1927-28),  509  ff.;  ai 
for  a  thorough  treatment,  Hellmuth  von  Weber,  "Die  Verbrechen  gegen  den  StatU  in  t 
Rechtaprechung  dee  Reichsgerichte,**  DieReichsgerichiepraxis  im  deuiechen  RecfUMten^  V  (192! 

"  That  is,  in  order  to  secure  a  conviction  for  consummated  treason.    See  note  10,  abo^ 
The  law  of  April  24,  1934  (§  90a,  par.  2)  provides  that  "whoever  divulges  information  [C 
genstdndef  Tateachen  oder  Nachrichlen]  which  he  knows  to  be  false,  falsified  or  untrue,  ai 
which  would  be  state  secrets  if  they  were  genuine  or  true,  without  indicating  them  to 
false,"  is  punishable  with  penal  servitude  (Zxichthaue). 

"  The  same  law  provides  (§  90b,  par.  1)  that  "whoever  publicly  makes  known  or  discuss 
former  state  secrets,  which  were  already  known  to  the  foreign  governments  from  whom  tk 
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PaciSets,  among  whom  might  be  counted  some  of  the  firmest  supporters 
of  the  Republic,  were  thus  punishable  as  traitors,  while  reactionary  groups, 
pledged  to  its  destruction,  received  the  protection  of  the  law  on  treason  and 
espionage.  The  Reichsgericht  also  developed  the  law  for  the  suppression  of 
Communist  agitation.  When  the  National  Socialists  came  into  power  they 
found  at  their  disposal  a  well-stocked  armory  of  legal  weapons  with  which  to 
combat  their  enemies.  There  remained  only  the  tasks  of  filling  certain  gaps, 
of  increasing  the  severity  of  penalties,  and  of  applying  the  law  in  the  spirit 
of  the  authoritarian  state." 

National  Socialism,  which  Adolf  Hitler  has  defined  as  a  "Weltanschauung," 
has  also  a  Rechlsanschauung  which  demands  the  renovation  of  the  existing 
law  with  the  purpose  of  bringing  it  into  harmony  with  the  "nordic- German" 
legal  consciousness.  This  reform,  it  is  urged,  requires  the  rejection  of  all 
legal  principles  or  institutions  which  are  derived  from  non-German,  "non- 
Aryan"  sources,  and,  especially,  from  the  Roman  law  or  from  the  liberal 
thought  of  the  past  two  centuries."  The  attempt  has  been  made  to  justify 
the  reforms  which  have  been  carried  out  or  proposed  as  a  return  to  original 
Germanic  principles.  Thus,  crime  is  viewed  as  a  breach  of  the  Treuepfiickt, 
of  the  loyalty  owed  to  der  FHkrer;"  and  the  WilUnsstrafreckt,  according  to 

were  to  be  kept  secret,  or  which  have  already  been  made  publicly  known,  and  thereby  en- 
dangers the  welfare  of  the  Reich,  aball  be  punished  by  impriaonment  for  not  Iv-bs  than  three 
months." 

The  above  proviaionB  ore,  with  slight  changes,  taken  from  the  Verordnung  gegen  Verrat  am 
dtuitchen  Volke  uniJ  hoeheenSierUch^  Umlriebe,  Feb.  28,  1933,  which  was  repealed  by  Art. 
VIU,  No.  4,  Law  of  April  24,  1934. 

"The  above  subject  is  discussed  more  fully  by  the  present  writer  in  a  paper  read  before 
the  Qrotius  Society,  June  14,  1934,  on  "Intematlonat  Law  and  German  L^ialation  on  Po- 
litical Crime."    Transactions  of  the  Grotius  Society  (London,  1934). 

"  See  Helmut  NicoUi,  Die  ratmnfeaetUicht  R^cbttUhre  (Munich,  1932),  and  G.  R.  Schmel- 
seiaen.  Das  Rechl  im  nalionatiotialUlitcken  WelAild  (Leipzig,  1D34).  For  general  discus- 
sions of  the  race  theory  in  political  and  legal  thought,  L.  Preusa,  "La  Ihiorie  raeiaie  et  la  doe- 
trine  politiqiie  du  nationalsocialigme,"  41  ifeime  gintraie  de  droit  intenalional  public  (1934), 
661-674;  and  "Gennanic  Law  versus  Koman  Law  in  National  Socialist  Legal  Theory," 
16  Journal  of  Comparative  L^islation  and  Int«mational  Law  (1934),  269-280. 

<*  "Whoever  violates  the  law  of  the  state  acts  against  the  will  of  the  Leader,  acta  against 
the  Movement,  against  the  notion  of  the  state  and  against  our  WeUajudunmng.  He  violates 
thereby  the  sacred  duty  of  fidelity  to  the  Leader,  for  loyalty  signifiea  obedience.  He  thereby 
acts  also  against  the  popular  community,  which  is  filled  with  the  spirit  and  will  of  the  Leader 
and  is  embodied  in  them."  General  Gfiring,  "Die  Beehtitieherheit  aU  Gnrndiofie  der  Volkt- 
gfmeinschafl,"  address  before  the  Academy  of  Gennan  Law,  Nov.  13, 1934,  VSUnacher  Beo- 
badUer,  Nov.  14,  1934.  Also,  H.  D.  Frelherr  von  Gommingen,  Strafreehi  im  Gtialt  Adolf 
Hiliers  (Heidelberg,  1933),  16;  and  Hans  Richter,  In  55  Reickmeruialtungiblatt  und  Preua- 
aisches  Vermdiunffsblaa  (1934),  494. 

For  an  example  of  the  attempt  to  express  National  Socialist  ideas  in  old-Germanic  lan- 
guage, see  the  following  statement  by  Dr.  Roland  Freisler  in  the  introduction  to  an  official 
report  on  penal  law  reform:  "According  to  the  German  conception,  the  dead  man  accuses  the 
perj  urer  who  approaches  hii"  through  the  bleeding  openings  of  his  wounds,  for  the  mur- 
dered one  shrieks  for  vengeance.    Andtheinnerjustificationof  vengeance  lies  in  the  cry  for 
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which  the  will  of  the  actor  and  not  the  act  itself  is  made  punishable,^' 
regarded  as  the  expression  of  the  ancient  Germanic  conception  of  the  freedoi 
of  the  will,  which  is  contrasted  with  the  environmentalism  of  the  sociologic; 
school  and  the  economic  determinism  of  the  Marxists.^* 

It  is  not  necessary,  in  order  to  understand  the  character  of  the  Nations 
Socialist  penal  legislation,  to  resort  to  racial  theories  of  the  origin  and  valic 
ity  of  law.  A  nationalistic,  authoritarian  government,  which  has  attaine 
power  after  a  long  struggle,  will  naturally  seek  to  render  secure  its  positio 
by  erecting  strong  legal  defenses  against  its  opponents.^*  In  National  Socia 
ist  legend  the  defeat  of  Germany  in  the  World  War  is  attributed  to  tl 
undermining  of  the  national  resistance  through  Marxist  agitation  behind  tl 
lines.*^  The  present  government  is  prepared,  therefore,  to  resort  to  a  polio 
of  terrorization  in  order  to  suppress  any  manifestation  of  political  dissei 
which  might  in  the  slightest  degree  endanger  the  internal  or  external  securit 
of  the  r^gime.'^  The  totalitarian  state  demands  a  Kampfrechtf  a  law  < 
struggle,  and  is  satisfied  with  nothing  less  than  the  annihilation  of  i1 
opponents." 

A  succession  of  important  statutes  and  ordinances  which  give  practice 
effect  to  these  principles  has  been  enacted  since  January  30,  1933."    It 
planned,  moreover,  to  initiate  a  fundamental  and  thorough  reform  throug 
the  adoption  of  a  new  Penal  Code  based  on  National  Socialist'  ideas.    . 
voluminous  literature  has  sprung  up  around  the  subject,  and  the  Prussia 


expiation,  for  the  expiation  which  the  guilt  of  Oedipus,  the  guilt  of  the  Nibdungenj  whic 
every  guilt  demands."  Das  kommende  deiUsche  Strafrechi,  AUgemeiner  TeU;  Bericht  tiber  d 
Arbeit  der  amtlichen  Strafrechtskommisaion  (Dr.  Franz  Giirtner,  Reichsminster  der  Justi 
herausg.,  Berlin,  1934),  14.     Cited  hereafter  as  "Giirtner,  Bericht." 

*^  On  this  conception  of  pemU  law,  as  opposed  to  the  Erfolgsstrafrechi,  which  emphasis 
the  result  of  the  criminal  act,  see  Freisler,  "WiUens8trafrechi:  Versuch  und  VoQendung"  i 
Gtirtner,  Berichtf  9-36;  Karl  Larenz,  Deutsche  Rechtserneuerung  und  RechUpkUosoph 
(Tubingen,  1934),  34  ff;  Edmund  Metzger,  **WiUensstrafrecht,  GefOhrdungsstrafrecht  w 
Erfolgsstrafrecht,"  39  Deutsche  JurisUn^Zeitung  (1934),  97-103. 

>*  For  an  historical  sketch  of  the  principal  German  theories  of  penal  law,  see  Erik  Wo] 
Krisis  und  Neubau  der  Strafrechtsreform  (Tubingen,  1933). 

^'  On  the  relation  between  the  character  of  the  National  Socialist  State  and  that  of  its  pen] 
law,  see  J.  M.  Ritter,  "Bemerkungen  zum  Wandel  des  polilischen  Deliktes  ur^d  der  Strafgeset 
turn  SchuUe  von  Volk,  Bewegung  und  Stoat  in  Recht  und  RechtspoUtik"  63  Jvrisiische  Wochet 
zchrift  (1934),  2213-2225;  and  Dr.  Strauss,  "Die  ErweiUrung  des  RechisgiUerschuUes  i\ 
naiionalsozialistischen  Strafrecht"  Denkschrift  des  Zeniralausschusses  der  StrafrechiabieUuri 
der  Akademiefiir  Deuisches  Recht  iiber  die  GrundzUge  eines  AUgemeinen  Deutschen  Sirofredi 
(Berlin,  1934),  31-41.    Cited  hereafter  as  "Denkschnft^ 

"  For  a  typical  statement.  Hitler,  Mein  Kampf  (Munich,  12th  ed.  1933),  775. 

*^  "Our  penal  law  must  once  more  become  penal  law.  The  idea  of  retribution  (Verge 
tungsgedanke)  must  again  become  decisive,  and  the  word  'terrorization'  must  again  beoomi 
I  might  say,  'respectable'  (salonfdhig)"  Heinrich  Gerland,  in  38  Deutsche  Juristen^eiitan 
(1933),  860.  *<  See  statement  by  Dr.  Roland  Freisler,  in  GOrtner,  Bericht,  12. 

*»  For  a  brief  survey,  see  Jahrbuch  des  Deutschen  Rechts,  /.  Bd.,  Neue  Folge  (1934),  66-71 
494-600,  and  745-755. 
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Ministry  of  Justice,"  the  Reich  Ministry  of  Justice**  and  the  Academy  of 
German  Law  **  have  issued  reports  in  which  the  guiding  principles  of  the 
future  Strafgeaetzbuck  are  set  forth.  In  the  meanwhile,  tlie  legislative  pro- 
visions on  treason  and  espionage,  with  which  we  are  here  primarily  con- 
cerned, have  been  consolidated  in  the  Law  of  April  24,  1934.  This  act  not 
only  contains  important  innovations,  but  also  furnishes  indications  concern- 
ing the  content  of  the  code  which  is  now  in  preparation. 

German  law  makes  a  distinction  between  high  treason  {Hochverral)  and 
treason  (Landesverrat),  including  under  the  former  category  offenses  which 
endanger  the  constitutional  "  or  territorial  integrity  of  the  state,  and  under 
the  latter,  crimes  against  its  external  security  or  its  relations  with  other 
states.  This  distinction  is  preserved  in  the  Law  of  April  24,  1934,*'  which 
divides  acts  of  high  treason  into  three  classes:  (1)  offenses  against  the  terri- 
tory of  the  Reich;  (2)  offenses  against  the  constitution  of  the  Reich;  and  (3) 
coercion  {Noiigung)  of  the  higher  authorities  of  the  Reich  in  the  exercise  of 
their  constitutional  functions.     It  is  provided  (§  SO)  that 

Whoever  undertakes  by  force  or  by  threat  of  force  to  annex  the  terri- 
tory of  the  Reich  in  whole  or  in  part  to  a  foreign  state,  or  to  separate 
from  the  Reich  a  territory  belonging  to  the  Reich,  shall  be  punished 
with  death. 

Whoever  undertakes  by  force  or  by  threat  of  force  to  alter  the  consti- 
tution of  the  Reich  shall  be  punished  in  like  manner. 

The  following  section  is  new,  and  provides  the  death  penalty  or  penal  servi- 
tude of  not  less  than  five  years  for  anyone  who  undertakes  to  deprive  the 
President,"  the  Chancellor,  or  any  member  of  the  Government  of  the  Reich, 
of  his  constitutional  powers,  or,  by  force,  threat  of  force,  or  crime,  under- 
takes to  hinder  him  in  the  exercise  of  his  constitutional  powers  or  to  influence 

^  Naiiontdtoziali»tiidteg  Strafi-echt:  Denkichnft  dea  PreussUchen  JvttiiminigUrt  (Berlin, 
1933).    Gted  hereafter  tts  "Preiui.  Denkiehrift." 

For  commentariea,  aee  Friedricb  Schaffstein,  "NationaUozialUtUchet;  Gedanken  zur 
Denkschrift  dee  Pretatigcken  JuitisminUters,"  53  ZeiUehrift  fur  die  geaamU  StrafrechlBtei*- 
ttmchaft  (1933),  603-628;  and  E.  S.  Rappaport,  "Lefutw  code  pinaX  du  (roieiime  Reidi," 
11  Reoue  intematwnoXe  de  droit  pinal  (1934),  279-303. 

"  GUrtaer,  Berickt.     Cited  in  full,  not*  16,  above. 

"  DenksckHft.     Cil«d  in  full,  note  19,  above. 

■'  The  constitutional  order  which  is  the  object  of  protection  in  the  law  of  high  treasoD  in- 
cludes more  than  tbe  formal  text  of  tbe  written  constitution.  The  Denksehrift  of  the  Pru»- 
aian  Minister  of  Justice  suggests  the  following  provision:  "As  high  treason  is  to  be  punished 
with  death  the  undertaking  of  the  direct,  forcible  alteration  (a)  of  the  existing  fundamental 
political,  economic  and  social  order  of  the  national  life.  .  .  ."     (p.  31.) 

"  This  law  replaces  H  80-93  of  the  Reiehestroifgi'.teldnieh  of  1871.  For  brief  analyses,  see 
Hans  Richter,  "Die  neiien  StraPxxtimmungen,  und  VerfahrensvonchriSten  gegen  Hoch-  und 
Landesverrat,"  55  ReichsverwaltuTigablaU  und  Preiuaiaches  VerwalijingBblaU  (1934),  493-498; 
and  3  BvJletin  de  la  Cammitaion  Intemaiionak  Pinole  el  Piniteniiaire  (1934),  365-36S. 

"The  offices  of  Reich^pratidera  and  Reichekaruler  are  now  united  in  the  person  of  der 
Fahrer. 
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their  exercise  in  a  determined  direction.  It  is  now  possible,  therefore,  t< 
secure  a  conviction  for  high  treason  in  the  case  of  such  offenses  without  th< 
necessity  of  showing  that  the  fundamental  subversion  of  the  constitution  u 
intended.'^  A  number  of  provisions  with  reference  to  preparatory  actt 
(Vorbereitungahandlungen)  follow.    Treasonable  conspiracy,  entering  int< 

» 

relations  with  a  foreign  government  or  misusing  public  authority  for  treason- 
able  ends,  and  the  recruiting  or  training  of  troops  are  pimishable  as  abovi 
(§  82).  Public  incitement  to  a  treasonable  undertaking  (§  83,  par.  1)  anc 
any  other  acts  preparatory  thereto  (§  83,  par.  2)  are  punishable  by  pena 
servitude  from  one  to  fifteen  years  or  by  imprisonment  up  to  ten  years 
The  latter  provision  is  the  "GeneraUclaiLself"  which,  it  is  urged,  is  essentia 
to  the  effective  enforcement  of  the  law.  Treasonable  activity  is  capable  o: 
assuming  so  many  guises  that  it  is  impossible  to  foresee  them  all  and  t< 
provide  for  their  punishment  by  means  of  the  enumeration  of  specific 
offenses.'*  Four  especially  dangerous  types  of  preparatory  acts  are  specifi 
cally  mentioned,  and  are  made  punishable  by  death  or  by  penal  servitude  foi 
not  less  than  two  years:  (1)  acts  directed  toward  the  establishment  or  main- 
tenance of  organizations  with  the  purpose  of  preparing  for  treasonable  under- 
takings (§83,  par.  3,  No.  1)  ;*^  (2)  acts  which  aim  at  rendering  the  Reichsweh 
or  the  police  incapable  of  discharging  their  duties  (§  83,  par.  3,  No.  2);  (3] 
mass-propaganda  aiming  at  treasonable  ends  (§83,  par.  3,  No.  3);  and  (4] 
undertaking  to  introduce  treasonable  propaganda  into  the  country  (§83 
par.  3,  No.  4).**  Whoever  prints,  distributes  or  holds  ready  for  distributioi 
a  dociunent  which  is  treasonable  under  the  above  provisions  may  be  pun- 
ished with  imprisonment  for  not  less  than  one  month,  even  though  he  ma] 
be  ignorant  of  its  content,  provided  that  he  could  have  ascertained  its  trea 
sonable  character  by  a  careful  examination  (§  85).** 

The  second  part  of  the  Law  of  April  14, 1934  (§§  88-92)  combines  the  scat 
tered  provisions  on  treason  (Landesverrat)  and  espionage  ^  which  are  fount 

so  Sec.  5,  No.  1,  Verordnung  zum  Schutze  van  VoUe  tmd  Stoat,  Feb.  28, 1933  (RGBl  I,  83) 
provides  that  anyone  who  shall  undertake  to  kill  the  President  or  a  member  of  the  Goyem 
ment  of  the  Reich  or  of  a  State,  or  who  shall  incite  or  conspire  thereto,  shall  be  punished  witi 
death  or  by  penal  servitude  up  to  fifteen  years,  imless  a  more  severe  penalty  is  elsewhen 
provided.  "  See  Richter,  op.  cit.,  494. 

"  The  Geaeiz  gegen  die  Neubildung  van  Parteien,  July  14, 1933  (ROBl.  1, 479),  provides  thai 
the  N,S.D.A.P.  shall  be  the  sole  poUtical  party  in  Germany,  and  makes  punishable  by  pena 
servitude  to  three  years  or  by  imprisonment  to  three  years  the  attempt  to  maintain  or  tc 
establish  any  other  political  party,  provided  that  a  more  severe  penalty  is  not  establishec 
elsewhere.    Treasonable  intention  need  not  be  proved. 

"  See  also  the  GeaeU  zur  Gewdhrleistung  des  Rechisfriedens,  Oct.  13,  1933  (ROBl  I,  723) 

**  In  the  case  of  all  offenses  under  §§  80-84,  an  unlimited  fine  may  be  added  (§  86).  Set 
the  Gesetz  Hber  die  Eimiehung  kammunistiachen  Vermdgens,  May  26,  1933  {ROBL  I,  203) 
and  the  Geaetz  Hber  die  Eimiehung  vdka-  und  Btaatrfeindlichen  VermdffenB,  July  1^  lOS 
{RGBl  I,  479). 

»  The  GeseU  gegen  den  Verrat  mUiiariecher  Geheiwnieae,  June  3,  1914  {ROBl  I,  195)»  ii 
repealed  by  Art.  VIII,  No.  1. 
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in  previous  enactments,  strengthens  their  sanctions,  and  adds  several  new 
ofifenses.  An  undertaking  to  betray  a  state  secret  to  a  foreign  government 
or  its  agents,  or  to  make  it  publicly  known,  shall,  if  done  with  the  intent  of 
injuring  the  Reich,  be  punishable  with  death  if  the  offender  be  a  German, 
and  with  penal  servitude  for  life  if  he  be  a  foreigner  {§§  89,  pars.  1-2,  §  88, 
par.  2).  An  attempt  to  procure  a  state  secret,  with  the  intent  to  reveal  it,  is 
punishable  with  death  or  penal  servitude  for  life  (§  90,  par,  1)."  State 
secrets  are  de6ned  as  writings,  drawings,  and  other  objects,  facts  or  infor- 
mation which  are  to  be  kept  secret  from  a  foreign  government  in  the  intereats 
of  the  Reich,  and,  especially,  of  the  national  defense  (§  88,  par.  1).  The 
conception  is  not  clear,  and  the  final  decision  as  to  what  information  is  to  be 
kept  secret  will  rest,  as  it  has  heretofore,  with  the  military  authorities. 
This  vagueness  and  arbitrariness  once  led  von  Liszt  to  remark  that  "the 
notion  of  the  military  secret  is  a  secret  to  the  experts  themselves.""  The 
provisions  of  this  chapter  are  a  trap  to  the  unwary  foreigner,  who  may  not 
be  conscious  of  the  fact  that  he  has  violated  the  law  until  he  has  been  con- 
victed. The  doctrine  of  the  "relative  secret,"  according  to  which  the  re- 
vealing of  information  generally  known  within  a  given  circle  of  persons  or  in 
a  given  locahty  may  constitute  espiooage  if  it  be  made  public  beyond  these 
limits,  is  especially  dangerous.  Natural  geographical  data,  such  as  the 
configuration  of  a  coast,  may  be  regarded  as  military  secrets  on  the  theory 
that  they  may,  in  some  future  contingency,  have  a  bearing  upon  the  national 
defense." 

It  will  be  noted  that  the  above  law  provides  for  the  punishment  of  an 
"undertaking"  {UrUemekmen)  to  commit  treason.  This  term  includes  both 
the  consummated  act  and  attempt  {Vollendung  und  Versuch),"  and  is  an 
application  of  the  WiUensstrafreckt,  according  to  which  the  criminal  will, 
and  not  the  result  of  the  criminal  action,  is  decisive.  If  the  penal  law  is  to 
be  effective,  the  line  of  defense  of  the  state  must  be  pushed  forward  to  the 
point  where  it  can  prevent  the  anticipated  injury.  The  criminal  will,  there- 
fore, is  made  punishable  as  soon  as  it  manifests  itself  in  action,  and  the  entire 
act,  from  the  beginning  of  its  execution  to  its  consummation,  is  viewed  as  a 
single  offense." 

Before  the  adoption  of  the  Law  of  April  24,  1934,  German  penal  law  was 
primarily  territorial  and  extended  extraterritorially  to  aliens  only  with 

**  If  the  act  cannot  lead  to  any  danger  to  the  Reich,  the  penalty  is  penal  servitude  for  Ufe 
or  for  not  lees  than  five  years  in  the  case  of  ofTensea  againat  S  89,  and  penal  servitude  to 
fifteen  years  in  the  case  of  i  90. 

See  the  other  provisions  of  this  law  cited  in  notes  8,  12  and  13,  above. 

"  291  Verhandiangen  des  Reidatagt,  XIII.  Legidaturpenode,  I91S/14,  5991. 

"  Reithagerkhi,  May  12/19,  1884,  10  EnUcheidungen  in  Slrafsachen,  420;  Dec.  16,  1893, 
25  Aid.,  45.  On  the  entire  subject  of  miUtary  Hecrete,  FVeieeleben,  "Binzelne  Fragen  aut 
d*m  Oebitte  des  Landemerratt  und  der  Spionage,"  ^  ZeiUehrift  fUr  die  getamU  Strnfrtcht$wu- 
aenschaft  (1924),  237-262.  "  This  is  specifically  provided  in  1 87. 

"  Roland  Freisler,  in  Denktehnft,  13;  also,  Preuw.  Deniaarifl,  112-113. 
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respect  to  acts  of  high  treason.^^  There  had,  however,  been  an  insistei] 
demand  that  the  law  on  treason  (Landesverrat)  and  espionage  be  applied  t 
all  acts  directed  against  the  internal  or  external  security  of  the  Beid 
even  though  they  be  committed  by  foreigners  abroad.^  The  project  whic 
was  published  in  1927  contained  such  a  provision,^  and  the  Prussian  Mil 
istry  of  Justice  in  1933  recommended  the  following  text  for  incorporatio 
in  the  future  National  Socialist  code: 

The  penal  laws  of  the  German  Reich,  independently  of  the  law  of  tfa 
place  of  the  act,  apply  also  to  acts  committed  abroad  whereby  la^ 
established  for  the  protection  of  the  German  people  and  State  ai 
violated,  so  far  as  it  does  not  otherwise  follow  from  the  sense  of  th 
law.« 

The  Law  of  April  24,  1934,  although  somewhat  less  inclusive,  amend 
Section  4  of  the  Penal  Code  to  read  as  follows: 

As  a  rule,  no  prosecution  takes  place  on  account  of  a  criminal  o£fens 
{Verbrechen  und  Vergehung)  committed  abroad. 

However,  the  following  may  be  prosecuted  under  the  penal  laws  of  th 
German  Reich: 

1.  A  German  or  an  ahen  who  has  committed  an  act  of  high  treasoi 
against  the  German  Reich.  .  .  . 

2.  A  German  or  an  alien  who  has  committed  a  treasonable  (landesner 
rdterische)  action  against  the  German  Reich  or  an  attack  against  th 
President  of  the  Reich.  .  .  .  ** 

The  consequences  of  such  a  provision  may  readily  be  seen.  It  purports  t 
give  to  the  German  law  on  political  crime  a  universal  application.  Act 
committed  by  foreigners  abroad  are  incriminated  even  though  they  may  b 

«i  Sec.  4,  par.  2,  No.  1,  StGB.  (1871).  See  Heinrich  Gerland,  "IntemaHonaUs  Strafred 
nach  den  Besiimmungen  des  deutschen  StrafgeseUbuchs  und  den  Vorschldgen  des  Entwurfs, 
6  Zeitschrift  fur  aual&ndisches-  und  intemationalea  Privatrecht  (1932),  177-184^ 

^  See,  for  example,  Verhandlungen  des  Reichstags,  VIII.  LegiskUwrperiode  189S/9S,  Ii 
Anlagebandf  Drucksache  Nr.  171;  305  ibid.,  XI I L  Legislaturperiode  1912 /Hj  Drucksache  N\ 
1640, 

**  Entwurf  eines  AUgemeinen  Deidschen  StrafgeseizbuchSf  Reichstag ,  III.  1924 /^t  Drudi 
sache,  Nr.  S390. 

^  Preuss.  Denkschrift,  128.  A  note  adds  that  ''Nationals  and  foreigners  who,  for  ezampk 
carry  on  atrocity-propaganda  abroad  against  Germany  are  to  be  punished,  but  not,  on  th 
other  hand,  for  example,  an  alien  who  marries  a  Jewess.''  This  note  refers  to  the  reooxn 
mcndations  of  this  same  Denkschrift  that  marriage  or  intercourse  between  a  German  and 
member  of  an  alien  "BlutgemeinschafC*  be  punishable  as  'treason  to  the  race''  (RasseoerrcU 
(ibid. J  47-49).  One  of  the  collaborators  in  the  Denkschrift  of  the  Academy  of  German  lai 
finds  that  this  provision  is  "too  narrow,"  and  suggests  that  ridiculing  the  consciousness  o 
race  (Rassenempfinden)  be  punishable  (37). 

^  Art  VIII.  Prosecution  of  an  alien  for  an  extraterritorial  offense  is  initiated  only  wit! 
the  authorization  of  the  Minister  of  Justice.    Art.  VIII,  1  (c). 

The  above  provisions  will,  no  doubt,  be  carried  over  into  the  future  Pdnal  Code.  See  Di 
Reimer,  "Rdumliche  Odtung  des  kUnftigen  StrafgeseUes"  Gtirtner,  Bericht,  140-146. 
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legal  by  the  lex  loci.*'  The  claim  to  jiiriadiction  upon  the  basis  of  the  prin- 
ciple of  state  protection  may  appear,  to  Anglo-American  lawyers  at  least, 
an  excessive  one.  As  Professor  Brierly  has  remarked,  "there  seems  to  be  a 
certain  anomaly  in  submitting  to  a  non-territorial  jurisdiction  the  very  class 
of  crimes  which  states  by  common  consent  exclude  from  extradition.""  In 
passing  judgment  upon  the  international  legaUty  of  such  claims  to  jurisdic- 
tion it  must  be  recalled,  however,  that  similar  provisions  are  found  in  the 
penal  legislation  of  practically  all  states  which  do  not  base  their  legal  systems 
upon  the  common  law."  That  the  principle  of  state  protection  may  be  in 
violation  of  international  law  does  not  seem  to  have  occurred  to  German 
writers,  who,  when  they  mention  the  question  at  all,  generally  justify  the 
principle  as  a  manifestation  of  the  Kompetem-Kompetem  of  the  state,  that  is, 
of  its  exclusive  and  unlimited  right  to  determine  the  extent  of  its  own  penal 
competence.*'," 

As  stated  above,  the  Volksgerickt  has  original  and  final  jurisdiction  in  cases 
of  high  treason  and  treason  under  the  Law  of  April  24,  1934."  Five  mem- 
bers sit  during  trial,  but  only  the  president  and  one  additional  member  need 

*  An  exticme  provision  is  found  in  i  92a,  Law  of  April  24,  1934 :  "Whoever  in  time  of  war 
or  threat  of  war  against,  the  Reich  does  not  ful&ll  a  contract  with  an  authority  relating  to 
the  requiiemeiitB  of  the  national  defense  of  the  Reich  or  its  allies,  or  fulfills  it  in  such  a  man- 
ner  aa  to  frustrate  or  endanger  the  purpose  of  its  performance,  shall  be  punished  with  im- 
jMuonment  foi-  not  less  than  one  year.  The  same  applies  in  times  of  general  need  with 
respect  to  a  contract  with  an  authority  for  the  delivery  or  conveyance  of  provisions  or  other 
commodities  oeccsaary  for  the  removal  of  the  common  need."  There  is  a  similar  provision 
in  the  Italian  Penal  Code  (1030),  Arts.  251-252. 

*'  "Report  on  Extraterritorial  Crime,"  League  of  Nations  Document,  1926.  V.  7,  p.  3. 

"  Protective  IrgislMtion  in  sonic  countnca  is  cvrn  m<-n:  •■xin-uii-  tbui  the  Gorm;ii..  The 
Pohsh  Penal  Code  of  1932,  for  example,  provides  (Art.  104}  for  the  punishment  of  anyone 
who  "in  time  of  war  or  threat  of  war,  for  the  purpose  of  influencing  the  spirit  of  resistance  of 
the  population,  spreads  information  of  a  nature  to  weaken  this  spirit  of  resistance."  Art.  265, 
ItaUan  Penal  Code  (1930),  is  similar. 

**  "The  legislator  is  absolutely  sovereign  in  the  determination  of  the  circle  of  persons  who 
are  to  be  bound  by  his  legal  principles.  He  can  direct  his  commands  to  tbe  entire  world,  but 
can  also  confine  its  actual  sphere  of  application  more  narrowly."  Dr.  Schoetenaack,  Detih- 
tchrifl,  62.     See  also,  Karl  Binding,  Handbuch  des  Strafrechls,  I  (Leipzig,  18S5),  374. 

"  Another  law  of  international  interest  is  the  GeaeU  tiber  den  Widerruf  von  Einburgenmgen 
wid  die  AberkennunQ  der  deutschen  Staatsangeht/Hgkeit,  July  14,  1933  (RGBl.  I,  480),  which 
provides  that  nationality  may  be  withdrawn  from  German  citizens  residing  abroad  "if  they 
have  by  their  conduct,  contrary  to  tbe  duty  of  fidelity  to  the  Reich  and  tbe  people,  injured 
German  interests."  For  detailed  discussion,  see  L.  Preuse,  "International  Law  and  Dep- 
rivation of  Nationality,"  23  Georgetown  Law  Journal  (1035),  250-276. 

"Art,  III,  £1  (I).  Cases  of  leaser  importance,  involving  preparatory  acts  (fi82, 
and  90b-e)  may  be  turned  over  to  the  Oberlarukagerichte  for  trial  and  decision.  The  Special 
Courts  (SondergerichU)  established  by  the  Verordnun^  titer  die  Bildung  von  SondergerickUn, 
March  21, 1933  (RGBl.  I,  136),  are  competent  in  leas  important  political  cases  arising  under 
the  Verordnung  zum  Sckulz  von  Volk  urwi  Staal,  Feb.  28,  1933  {RGBl  I,  83),  and  the  Verord- 
mijig  ZMT  Abwehr  heinUvckitcher  Angriffe  gegen  die  Rcgierung  der  rtationaleii  BThebung,  March 
21, 1933  (.RGBl.  I,  135). 
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possess  the  qualifications  for  judicial  office."  Ostensibly,  the  Voik^gerich 
was  created  in  order  to  lighten  the  work  of  the  Reichagerichi  and  to  expedite 
the  handling  of  political  cases.  Through  the  appointment  of  lay  members 
it  is  said,  the  court  will  gain  the  advantage  of  "special  expertness  in  defens( 
against  efforts  inimical  to  the  state.""  In  fact,  the  establishment  of  th< 
VoVcagerichi  can  be  traced  directly  to  the  acquittal  by  the  ReichsgericlU  o 
Torgler  and  the  Bulgarian  defendants  in  the  Reichstag  fire  trial,  and  to  th< 
repercussions  which  the  proceedings  in  that  case  had  upon  world  opinion." 
Under  the  totalitarian  state  the  principle  of  judicial  independence  i 
weakened,  if  not  entirely  destroyed."  Another  safeguard  of  the  individua 
has  disappeared  from  German  legal  practice  with  the  violation  of  the  maxin 
nuUum  crimen f  nulla  poena  sine  lege,  which,  incorporated  in  the  legislation  o 
practically  every  modem  state,  may  be  regarded  as  one  of  the  ''genera 
principles  of  law  recognized  by  civilized  nations."  Van  der  Lubbe,  thi 
principal  defendant  in  the  Reichstag  fire  case,  was  convicted  and  executec 
under  a  retroactive  statute  which  imposed  the  death  penalty  for  an  act  which 
when  it  was  committed,  was  punishable  with  imprisonment  for  ten  years  tc 
life."  The  principle  of  the  non-retroactivity  of  the  criminal  law  stands  ai 
the  beginning  of  the  Reichastrafgesetzbuchf^''  and  is  among  the  fundamenta 
rights  guaranteed  by  the  Weimar  Constitution.^*  That  it  is  a  product  of  th< 
liberal,  humanitarian  thought  of  the  Aufkldrungzeit  apparently  suffices  t< 
condemn  it,  however,  in  National  Socialist  eyes.^*    It  is  now  proposed  furthe: 

**  Art.  Ill,  §  1  (2).  The  members  are  appointed  by  the  Chancellor  upon  the  recommenda 
tion  of  the  Minister  of  Justice.     (Art.  Ill,  §  2). 

The  Italian  Tribunal  for  the  Defense  of  the  State  probably  served  as  a  model  for  tb 
VoUcsgericht.  ProwedimerUi  per  la  dijesa  dello  Stato,  Art.  7,  Nov.  25, 1926,  Gauetta  Ufficiak 
Dec.  6,  1926.  «  Bichter,  op.  cit.,  497. 

M  See  the  comment  in  the  VdUcischer  Beobachter  (Dec.  24/25/26,  1933)  on  "da8  FehluHei 
van  Leipzig"  and  the  article  **Wa8  Lehrt  der  Leipeiger  Prozeis"  ibid.,  Jan.  11,  1934. 

**  See  Heinrich  Lange,  "Justiereform  und  deutscher  Richler,**  Deutscher  JurietetUag,  1031 
(Berlin,  1933),  181-189;  and  Lothar  Schdne,  "Richier  und  RecfUspflege  im  neuen  Siaat,"  2i 
Archiv  des  dffenUichen  Rechts  (1934),  265-290,  for  discussions  of  the  position  of  the  judiciary 

M  Sec.  5  of  the  Verordnung  turn  SchuUe  von  VoUc  und  Stoat,  Feb.  28,  1933  (RGBl  I,  83) 
changed  the  penalty  for  arson  from  life  imprisonment  (§  307,  SiGB.)  to  death,  and  §  1 
Oeeetz  Hber  Verh&ngung  und  VoUzug  der  Todesatrafe,  March  29,  1933  (ROBl  I,  151),  mad( 
the  penalty  retroactive  for  acts  committed  between  Jan.  31  and  Feb.  28, 1933. 

See  Van  Hamel,  'The  'Van  der  Lubbe  Case'  and  Diplomatic  Protection  of  Gitiieni 
Abroad,"  19  Iowa  Law  Review  (1933-34),  237-243. 

"  Sec.  2,  par.  1 :  "An  act  can  be  visited  with  a  penalty  only  if  the  penalty  was  determinec 
by  law  before  the  act  was  committed."  "  Art.  116. 

**  For  example,  the  Declaration  des  droits  de  Vhomme  et  du  citoyen  of  June  23,  1793,  pro 
vides  (§  14) :  Nul  ne  doit  Hre  jugd  et  puni  qu'aprte  avoir  ^t^  entendu  ou  l^galement  &ppe\€,  e 
qu'en  vertu  d'une  loi  promulgu^e  ant^rieurement  au  d61it.  La  loi  qui  punirait  dee  delits  com 
mis  avant  qu'elle  existAt  serait  une  tyrannic;  Teffet  r^troactif  donn^  k  la  loi  serait  un  crime.' 

See  Heinrich  Klee,  "Strafe  ohne  geschriebenea  Geaetz**  39  Deutsche  Juristen^eitung  (1934) 
639-643;  and  Dr.  Matzke,  "Was  hedeutet  die  Vberwindung  der liberalislischen  W^tanachauuni 
fCr  die  heuiige  SteHung  des  Richters  zum  Strafgesetz"  63  Juriatiache  Wochenadtrift  (1934) 
1612  ff. 
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to  weaken  thie  guarantee,  even  in  the  absence  of  positive  legislative  action, 
through  permitting  the  courts  to  resort  to  the  use  of  analogy  in  the  punish- 
ment of  offenses  not  expressly  made  criminal  by  the  written  law.  The  Penal 
Law  Committee  of  the  Reich  Ministry  of  Justice  proposes  the  following  text 
for  incluaion  in  the  future  code: 

If  the  act  is  not  expressly  declared  to  be  punishable,  but  if  a  like  act  is 
threatened  with  a  penalty  in  a  law,  this  law  is  to  be  applied  if  the  idea  of 
law  at  the  basia  thereof  and  the  sound  conception  of  ^e  people  demands 
punishment.*" 

The  maxim  nuUa  poena  sine  lege  is  intended  as  a  protection  to  the  individual 
against  judicial  arbitrariness,  but,  the  Denksckrift  of  the  Prussian  Ministry 
of  Justice  naively  states,  "such  protection  is  not  needed  against  a  judiciary 
rooted  in  the  V(^k8Ui>en,  such  as  the  old-Germanic  period  knew  and  as  it 
shall  again  come  to  life  in  the  Third  Reich."  *'  Law,  in  the  National  Socialist 
conception,  is  not  created  by  statute,  but  is  the  expression  of  the  German 
legal  conscience.  The  state  cannot  create  it  arbitrarily,  but  can  only  give 
it  the  sanction  of  its  coercive  authority.**  In  an  oft-quoted  statement  of 
Alfred  Rosenberg,  "Law  is  what  the  Aryan  man  deems  to  be  right;  legal 
wroi^  iflwhat  herejecta.""  What  protection  has  the  luckless  foreigner  whose 
non-Aryan  soul  can  afford  him  no  guidance  along  the  paths  of  National 
Socialist  law  and  justice?  The  problems  which  are  raised  by  these  tenden- 
cies in  German  legal  development  are  not  merely  theoretical  and  academic, 
as  may  be  seen  by  reference  to  the  "blood  purge"  of  June  30, 1934.  This  act 
of  ffotwehr  was  defended  by  .\dolf  Hitler  in  the  following  words:  "In  that 
hour  I  was  responsible  for  the  fate  of  the  German  nation  and  was,  therefore, 
the  supreme  judge  of  the  German  people."  The  methods  adopted  in  the 
stamping  out  of  the  Roehm  "revolt"  were  not  illegal,  Carl  Scbmitt  has  de- 
clared, but  were,  "in  truth,  genuine  jurisdiction."  They  were  not  a  violation 
of  justice,  but  were  "the  highest  justice.  .  .  .  The  judicial  authority  of  the 
Leader  springs  from  the  same  legal  source  as  all  law  of  the  people.  In  the 
highest  need  the  highest  law  holds  good.  ...  All  law  derives  from  the  law 
of  life  of  the  people.  Every  law  of  the  state  flows  from  the  same  source."  " 
In  the  above  survey  of  recent  German  law  and  practice  with  reference  to 
political  crime,  the  implications  for  international  law  have  been  suggested, 
and  not  detailed.  Numerous  questions  relating  to  diplomatic  protection  of 
nationals,  to  denial  of  justice  and  to  the  penal  competence  of  states  arise  out 
of  the  legislation  which  has  been  discussed,  and  may  become  of  grave  inter- 

••  Gurtner,  BericW,  132.  "  PreuM.  Denktchrift,  116. 

"  Nipolai,  Die  RtKBcnfitttUliehe  ReehtsUhrt,  32-33. 

"  2  Deuttches  RedU  (1934),  233.  The  emergency  measures  taken  by  the  Government  from 
June  30  to  July  2,  1034,  were  ratified  by  the  GeteU  liber  Masfnahmen  der  NolxBthr,  July  3, 
lfl34  {.RGBl.  I,  629). 

"  "Der  FHkrer  schiUzt  das  Reckt,"  39  DevUche  Jwialen-Zeitung  {1934).  947.  Also,  "Na- 
tionalsoEiahBmus  uod  Rechtataat,"  63  JurUtisehe  Wodien»<Arifl  (1934),  71&-718. 
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national  concern  should  the  present  Government  resolve  to  extend  its  vi 
OUB  enforcement  policy  to  aliens.  Heretofore,  it  has  shown  considei' 
discretion  in  this  respect,  but  there  has  been  no  lack  of  incidents,  such  at 
Reichstag  fire  case,  which  show  that  the  position  of  the  alien  before  thei 
man  law  is  a  precarious  one.  The  present  attitude  of  the  National  Soci 
Government  is,  no  doubt,  determined  by  its  desire  to  avoid  intemati 
controversies  which  m^ht  further  embitter  its  relationa  with  other  sti 
There  ia  no  assurance  that  it  will  remain  unchanged.  No  one  who 
followed  the  course  of  the  National  Socialist  mov^uent  will  be  surpriBei 
any  turn  it  may  take. 


IMPLIED  RESOLUTIVE  CONDITIONS  IN  TREATIES  ^ 

By  Charles  Faibman 
WiUiama  College 


The  doctrine  of  the  clausula  rebus  sic  stantibus  is  the  familiar  rubric  under 
which  are  classified  various  materials  bearing  on  the  revision  or  termination 
of  treaties.  Much  that  the  phrase  connotes  proves  on  examination  to  be  too 
mischievous  or  vague  for  serious  consideration.  Yet  there  remains  ''&  legal 
residuum,"  in  Dr.  Lauterpacht's  phrase,  ''which,  although  of  a  limited  com- 
pass, is  capable  of  application  by  a  judicial  tribunal." '  English  jurists  have 
suggested,  somewhat  cautiously,  that  a  discussion  of  the  implied  clause  might 
be  illuminated  by  an  examination  of  the  principle  of  frustration  in  the  private 
law  of  contracts.'  And  an  analogy  is  also  suggested  between  obsolescent 
treaties  and  restrictive  covenants  which,  because  of  an  essential  change  in 
circumstances,  equity  will  no  longer  enforce.  The  matter  is  of  such  con- 
temporary importance  that  international  law  cannot  afford  to  leave  un- 
examined any  juristic  material  which  promises  to  be  suggestive.  And  if  in 
the  end  the  conclusion  is  reached  that  the  principle  of  rebu^  sic  stantibus  can 
have  only  the  most  limited  application  to  so-called  obsolete  treaties,  this 
result  will  be  none  the  less  significant  in  clarifying  the  true  nature  of  the 
problem. 

Now  it  must  be  admitted  at  once  that  analogies  drawn  from  private  law 
are  only  partially  applicable  to  inter-state  relations,  and  it  may  be  useful  at 
the  start  to  say  what  is  conceived  to  be  the  possible  significance  of  projecting 
a  common  law  doctrine  (frustration)  and  an  equitable  principle  (as  to  the  en- 

1  The  Havana  Convention  on  Treaties  (4  Hudson,  International  Legislation,  2378)  con- 
tainfl  a  number  of  provisions  relative  to  subject  of  this  article.  That  convention,  however, 
preeents  such  a  variety  of  problems  that  it  is  reserved  for  separate  consideration. 

>  The  Function  of  Law  in  the  International  Community,  p.  273. 

*  Brierly,  "Some  Considerations  on  the  Obsolescence  of  Treaties,"  11  Transactions  of  the 
Grotius  Society  (1926),  11,  and  The  Law  of  Nations,  p.  168  ff;  Lauterpacht,  op.  ctt.,  272  ff; 
McNair,  War-Time  Impossibility  of  Performance  of  Contract,  35  L.  Q.  R.  84  (1919),  and  La 
Terminaison  et  la  dissolution  des  traiUSj  22  RecueU  des  Cours,  Acadimie  de  Droit  IrUemaHonal 
de  la  Haye  (1928),  463,  467  ff;  Sir  John  Fischer  Williams,  "The  Permanence  of  Treaties," 
this  Journal,  Vol.  XXII  (1928),  p.  89  ff,  and  Chapters  on  Current  International  Law  and 
the  League  of  Nations,  p.  86  ff.  Professor  Gamer  discusses  the  same  subject  in  "Revision  of 
Treaties  and  the  Doctrine  of  Rebus  sic  Stantibus,"  19  Iowa  Law  Rev.  (1934),  312.  Dr. 
Chesney  Hill  has  recently  published  a  very  able  monograph  on  The  Doctrine  of  'Rebtu 
sic  Stantibus'  in  International  Law,  9  University  of  Missouri  Studies,  No.  3  (1934). 

Interesting  analogies  might  be  drawn  from  the  law  of  Rome,  modem  systems  of  dvil  law, 
and  the  law  of  the  American  States.    The  present  article  resorts  only  to  the  law  of  England. 
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forcement  of  restrictive  covenants)  upon  the  plane  of  international  la 
Putting  the  case  at  its  highest,  one  might  seek  to  deduce  one  of  those  gene: 
principles  of  law  which,  under  Article  38(3)  of  its  Statute/  the  Pennane 
Court  of  International  Justice  is  to  apply  in  controversies  between  stat 
This  would  involve  an  extensive  comparative  study,  while  the  present  i 
quiry  is  confined  to  materials  drawn  from  English  Law. 

Appraising  the  method  of  private  law  analogy  at  its  lowest,  it  might 
contended  that  what  one  finds  is  only  a  superficial  or  accidental  similarity 
international  situations,  too  unsubstantial  to  afford  any  guidance  to  a  coi 
of  law.  Appeal  to  analogy  often  tends  to  obscure  realities,  and  smacks  of  t 
''proofs"  of  medieval  scholasticism.  For  the  purpose  of  the  present  disci 
sion,  an  intermediate  position  is  assumed.  Whatever  general  principl 
(within  the  meaning  of  Article  38(3))  might  emerge  from  an  exhaustive  coi 
parative  study,  the  most  that  could  here  be  hoped  for  would  be  to  deri 
from  a  single  mature  system  of  municipal  law  some  considerations  whi 
might  be  persuasive  in  the  judicial  interpretation  of  treaties.  The  dispari 
between  a  State  and  a  person  of  private  law  may  be  great:  so  too  is  that  t 
tween  a  natural  person  and  a  corporation.  If,  none  the  less,  there  ie 
certain  uniformity  to  the  idea  of  an  obligation  based  on  convention,  wl 
ever  the  parties  and  whatever  the  legal  system  within  which  it  arises,  th 
such  an  inquiry  as  the  present  cannot  be  said  at  the  outset  to  be  who] 
misconceived.*  More  than  this.  It  is  sometimes  suggested  that  t 
Permanent  Court,  by  invoking  the  doctrine  of  rebus  ate  stanttbuSf  might  i 
feet  a  readaptation  of  treaties  referred  to  it  for  interpretation.  Comparis< 
with  municipal  jurisprudence  may  serve  as  a  guide  to  indicate  how  great 
degree  of  elasticity  can  properly  be  attained  in  construing  a  conventic 
From  the  point  where  positive  law  is  made  to  serve  the  interests  of  justice,  ^ 
slip  by  degrees  to  the  point  where  there  is  justice  without  law.  How  i 
may  a  court  venture  beyond  a  strictly  literal  system  of  interpretation  wit 
out  becoming  subverted  from  its  judicial  function? 

*  The  court  shall  apply:  ...  (3)  The  general  principles  of  law  reoogniied  by  dvilii 
nations/' 

*  ''[In  the  construction  of  treaties]  it  cannot  be  said  that  guidance  is  wanting.  Apart  fn 
the  technical  effect  of  particular  terms  in  this  or  that  system,  the  main  prindples  of  interp 
tation  are  common  to  all  civilized  law,  and  the  resources  of  jurisprudence  and  of  lu8tori< 
criticism  are  no  less  open  to  arbitrators  than  to  any  other  serious  inquirer."  Sir  FVederi 
PoUock,  35  L.  Q.  R.  (1919),  320,  328. 

Cf.  Prof.  Le  Fur's  notes  on  the  PhUasophie  du  droit  international,  28  Reo.  gin,  de  dr.  i 
public  (1921),  565,  587. 

The  remarks  of  Despagnet  are  particularly  pertinent:  "Le  caract^  de  oontrsts  qu'il  U 
reconnaftre  aux  traitds  publics  permet  de  leur  appliquer  certains  des  modes  d'extinction  q 
le  Droit  priv6  etablit  pour  les  conventions  entre  particuliers;  mais  oe  sont  seulement  oeux  ( 
d6rivent  de  la  nature  m6me  des  choses  et  que  le  l^gislateur  consacre  plut6t  qu'il  ne  les  at 
ceux  qui,  au  contraire,  impliquent  une  intervention  directe  de  la  loi  ne  sont  pas  applicab 
dans  les  rapports  intemationaux,  f aute  d'un  l^gislateur  supreme  pour  les  impooer  aux  £tati 
Cours  de  droit  international  publiCf  4th  ed.,  sec.  453. 
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II 

We  come  then  to  consider  what  the  doctrine  of  frustration  is,  and  what 
light  it  may  throw  on  the  interpretation  of  treaties. 

Perhaps  the  broadest  statement  is  that  which  Brett,  J.,  formulated  as  the 
ratio  of  his  judgment  in  Jackson  v.  Union  Marine  Insurance  Co.:* 

where  a  contract  is  made  with  reference  to  certain  anticipated  circum- 
stances, and  where,  without  any  default  of  either  party,  it  becomes 
wholly  inappUcable  to  or  impossible  of  appUcation  to  any  such  circum- 
stances, it  ceases  to  have  any  application;  it  cannot  be  applied  to  other 
circumstances  which  could  not  have  been  in  the  contemplation  of  the 
parties  when  the  contract  was  made. 

Earl  Lorebum's  formulation  ran  thus:^ 

When  a  lawful  contract  has  been  made  and  there  is  no  default,  a  Court 
of  law  has  no  power  to  discharge  either  party  from  the  performance  of  it 
unless  either  the  rights  of  some  one  else  or  some  Act  of  ParUament  give 
the  necessary  jurisdiction.  But  a  Court  can  and  ought  to  examine  the 
contract  and  the  circumstances  in  which  it  was  made,  not  of  course  to 
vary,  but  only  to  explain  it,  in  order  to  see  whether  or  not  from  the  na- 
ture of  it  the  parties  must  have  made  their  bargain  on  the  footing  that  a 
particular  thing  or  state  of  things  would  continue  to  exist.  And  if  they 
must  have  done  so,  then  a  term  to  that  effect  will  be  impUed,  though  it 
be  not  expressed  in  the  contract.  In  applying  this  rule,  it  is  maidfest 
that  such  a  term  can  rarely  be  impUed  except  where  the  discontinuance 
is  such  as  to  upset  altogether  the  purpose  of  the  contract.  Some  delay 
or  some  change  is  very  common  in  all  human  affairs,  and  it  cannot  be 
supposed  that  any  bargain  has  been  made  on  the  tacit  condition  that 
such  a  thing  will  not  happen  in  any  degree. 

This  principle  was  not  an  early  development  in  the  law  of  contract.  For 
while  a  legal  system  is  relatively  immature,  it  will  be  characterized  by  hard 
law.  In  Paradine  v,  Jane  ^  the  plaintiff  brought  an  action  of  debt  for  arrears 
of  rent  due  on  a  lease.  The  defendant  pleaded  "that  a  certain  German 
prince,  by  name  Prince  Rupert,  an  alien  bom,  enemy  of  the  King  and  king- 
dom, had  invaded  the  realm  with  a  hostile  army  of  men;  and  with  the  same 
force  did  enter  upon  the  defendant's  possession,  and  him  expelled,  and  held 
out  of  possession."  The  plea  was  held  insuf&cient,  and  for  two  centuries 
thereafter  when  alleged  impossibility  was  set  up  as  a  defence  to  an  action  for 

•  (1873)  L.  R.  8  C.  P.  672,  at  581 ;  affirmed  in  the  Exch.  Ch.,  (1874)  L.  R.  10  C.  P.  126. 
McCardie,  J.,  the  last  judge  in  the  world  to  restrain  the  growth  of  the  law,  observed  that  ''if 
these  words  of  Brett  J.  are  to  be  applied  to  their  widest  extent  they  may  well  effect  a  revolu> 
tion  in  contract  law.''  Blackburn  Bobbin  Co.  v,  T.  W.  Allen  &  Sons,  [1918]  1  K.  B.  640,  at 
544. 

» F.  A.  Tamplin  S.  S.  Co.  v,  Anglo-Mexican  Petroleum  Products  Co.  [1916]  2  A.  C.  397,  at 
403. 

» (1647),  Aleyn  26  (K.  B.).  Followed  recently  in  Redmond  v.  Dainton  [1920],  2  K.  B.  256, 
where  leased  premises  had  been  struck  by  a  bomb  from  a  German  airplane,  and  the  covenant 
to  repair  was  enforced. 
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breach  of  covenant  it  would  be  disposed  of  summarily  by  a  syllogistic  dem< 
stration  that  the  defendant  was  bound  under  a  purely  literal  construction 
the  covenant.' 

The  point  of  departure  toward  a  more  supple  syBtem  of  interpretation  is 
be  found  in  the  opinion  of  that  very  great  judge,  Blackburn,  J.,  in  Tayloi 
Caldwell,  in  1863.^^  The  defendants  had  agreed  to  let  to  the  plaintiffi 
music  hall,  on  four  named  dayB,  for  the  purpose  of  giving  concerts  there 
Before  the  first  of  these  days,  the  hall  was  destroyed  by  fire,  and  an  acti 
was  brought  to  recover  damages  in  respect  of  defendants'  failure  to  perfo 
their  contract.  In  holding  that  both  parties  were  excused  from  perfor 
ance,  Blackburn,  J.,  said: 

There  seems  no  doubt  that  where  there  is  a  positive  contract  to  d 
thing,  not  in  itself  unlawful,  the  contractor  must  perform  it  or  p 
damages  for  not  doing  it,  although  in  consequence  of  unforeseen  ac 
dents,  the  performance  of  his  contract  has  become  unexpectedly  burthi 
some  or  even  impossible.  .  .  .  But  this  rule  is  only  applicable  when  1 
contract  is  positive  and  absolute,  and  not  subject  to  any  condition  eitl 
express  or  implied:  and  there  are  authorities  which,  as  we  think,  esU 
lish  in  principle  that  where,  from  the  nature  of  the  contract,  it  appe 
that  the  parties  must  from  the  beginning  have  known  that  it  coidd  i 
be  fulfilled  unless  when  the  time  for  the  fulfilment  of  the  contract ; 
rived,  some  particular  specified  thing  continued  to  exist,  so  that,  wl 
entering  into  the  contract,  they  must  have  contemplated  such  contii 
ing  existence  as  the  foundation  of  what  was  to  be  done;  there,  in  the  t 
sence  of  any  express  or  impUed  warranty  that  the  thing  shall  exist,  1 
contract  is  not  to  be  construed  as  a  positive  contract,  but  as  subject 
an  impUed  condition  that  the  parties  shall  be  excused  in  case,  bef< 
breach,  performance  becomes  impossible  from  the  perishing  of  the  thi 
without  default  of  the  contractor. 

There  seems  Uttle  doubt  that  this  implication  tends  to  further  1 
great  object  of  making  the  legal  construction  such  as  to  fulfil  the  int< 
tion  of  those  who  entered  into  the  contract.  For  in  the  course  of  affa 
men  in  making  such  contracts  in  general  would,  if  it  were  brought  to  th 
minds,  say  that  there  should  be  such  a  condition. 

The  doctrine  of  frustration  has  had  a  peculiar  development  in  contracte 
charter  and  affreightment.  Suppose  the  parties  have  contracted  for  a  m 
cantile  adventure,  and  an  unforeseen  delay  supervenes  of  such  duration  tl 
the  venture  contemplated  cannot  be  carried  out.  It  might  be  said  that  1 
express  terms  of  the  contract  would  still  be  possible  of  performance  wh 
the  delay  had  ceased.    But  the  courts  have  interpreted  the  obligation  from  1 

*  Lord  Kenyon,  in  Bullock  v,  Dommit  (1796),  6  T.  R.  650,  and  Ck)mpany  of  Propriet 
...  V.  Pritchard  (1796),  6  T.  R.  750.  When  Kenyon  succeeded  Mansfield,  the  movem 
to  rationalize  English  law  came  to  an  end.  Lord  Ellenborough,  the  next  Chief  Justice  of 
King's  Bench,  took  a  similarly  strict  view:  Atkinson  v,  Ritchie  (1809),  10  East  530;  Bar 
V.  Hodgson  (1814),  3  M.  &  S.  267.  The  case  last  cited,  and  Spence  v.  Chodwick  (1847), 
Q.  B.  517,  decided  that  impossibility  of  performance  attributable  to  the  law  of  a  foreign  oo 
try  constituted  no  defence  ia  an  English  court.  The  judgments  would  probably  be  otl 
wise  today:  [1920]  2  K.  B.  291,  297,  303.  ^«  3  B.  <fe  S.  826  (Q.  B.). 
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point  of  view  of  what  is  practical  in  a  commercial  sense,  that  is,  in  the  spirit 
in  which  the  contracting  parties  came  together.^^  In  such  a  case  the  con- 
tract has  become  impossible  of  performance,  but  in  a  special  sense:  the  con- 
tract which  could  be  performed  only  at  a  time  unreasonably  deferred  would 
be  a  different  contract  from  that  to  which  the  parties  agreed.  To  compel  a 
literal  carrying  out  of  the  words  which  they  subscribed  would  be  in  effect  to 
impose  a  new  contract  upon  them. 

The  leading  case  of  Jackson  v.  Union  Marine  Insurance  Co.  went  on  the 
same  principle.^  A  ship  owner  was  suing  on  an  insurance  of  chartered 
freight,  and  the  underwriter  resisted  the  claim  on  the  ground  that  the  charter- 
party  had  remained  in  force  notwithstanding  the  ship  had  gone  on  the  rocks, 
and  that  the  plaintiff  should  therefore  look  to  the  charterer  for  performance 
or  damages.  The  facts  were  these:  By  the  charter-party  the  ship  was  to 
proceed  with  all  convenient  speed  (dangers  and  accidents  of  navigation  ex- 
cepted) from  Liverpool  to  Newport,  there  to  load  a  cargo  of  iron  rails  for  San 
Francisco.  The  ship  left  Liverpool  on  January  2,  and  on  the  4th,  before  ar- 
riving at  Newport,  went  on  the  rocks.  She  was  got  off  by  February  18  and 
sent  for  repairs  which  would  take  until  the  end  of  August.  On  February  15 
the  charterer  threw  up  the  contract,  and  hired  another  vessel.  The  question 
was  whether  there  had  been  a  termination  of  the  contract  and  a  consequent 
loss  of  freight,  or  whether,  on  the  contrary,  the  charterers  had  not  been  en- 
titled to  treat  the  contract  as  dissolved.  The  Court  of  Common  Pleas  held, 
Bovill,  C.  J.,  dissenting,  that  the  former  was  the  case,  on  the  ground  stated 
by  Brett,  J.,  in  the  passage  already  quoted.^'  On  appeal  to  the  Exchequer 
Chamber,  the  judgment  for  the  shipowner  was  affirmed.  Cleasby,  B.,  dis- 
senting, started  from  the  proposition  that  expressum  facit  cessare  taciturn. 
The  ship  was  to  proceed  with  all  convenient  speed,  dangers  and  accidents  of 
the  seas  excepted:  these  dangers  being  expressly  contemplated,  there  was  no 
ground  for  implying  a  resolutive  condition.  There  was  no  engagement  that 
the  ship  should  arrive  by  any  particular  day,  and  when  repaired  it  was  en- 
titled to  demand  the  cargo.  Bramwell,  B.,  for  the  majority,  thought  that 
beside  the  express  condition  that  the  ship  arrive  with  all  convenient  speed, 
there  was  a  further  condition  implied,  that  at  all  events  she  should  arrive 
within  a  reasonable  time.  Did  this  implied  condition  disregard  the  express 
reference  to  the  perils  of  the  sea?  What  was  the  effect  of  those  words?  "I 
think  this:  they  excuse  the  shipowner,  but  give  him  no  right.  The  charterer 
has  no  cause  of  action,  but  is  released  from  the  charter.  When  I  say  he  is,  I 
think  both  are.    The  condition  precedent  has  not  been  performed,  but  by  de- 

u  C/.  the  remarks  of  Maule,  J.,  in  Moss  v.  Smith  (1850),  9  C.  B.  94, 103,  approved  by  Lord 
Blackburn  in  Dahl  v.  Nelson,  Donkin  &  Ck).  (1881),  6  A.  C.  38,  52:  ''It  may  be  physically 
possible  to  repair  the  ship,  but  at  an  enormous  cost:  and  there  the  loss  would  be  total;  for  in 
matters  of  business,  a  thing  is  said  to  be  impossible  when  it  is  not  practicable;  and  a  thing  is 
impracticable  when  it  can  only  be  done  at  an  excessive  or  unreasonable  cost." 

"  (1873),  L.  R.  8  C.  P.  672;  afP.  (1874),  L.  R.  10  C.  P.  126  (Ex.  Ch.).  Cf.  Geipel  v.  Smith 
(1872),  L.  R.  7  Q.  B.  404.  "  Supra,  p.  221. 
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fault  of  neither."  To  have  performed  the  contract  under  the  altered  con^ 
tions  would  have  involved  a  wholly  different  voyage  from  that  contemplat 
— "as  different,"  said  Bramwell,  B.,  ''as  though  it  had  been  described  as  i 
tended  to  be  a  spring  voyage,  while  the  one  after  the  repair  would  be 
autumn  voyage."  The  result  of  these  cases  was  subsequently  stated  I 
Lord  Blackburn  in  this  form :  ^^  "a  delay  in  carrying  out  a  charter-part 
caused  by  something  for  which  neither  party  was  responsible,  if  so  great  ai 
so  long  as  to  make  it  unreasonable  to  require  the  parties  to  go  on  with  the  a 
venture,  entitles  either  of  them,  at  least  while  the  contract  was  executor^! 
to  consider  it  at  an  end." 

Ill 

It  is  only  in  the  present  century  that  these  rules  as  to  contracts  de  cei 
earpore  and  charter-parties  were  fused  to  form  a  broad  principle  applicable 
the  construction  of  contracts  generally.  In  Nickoll  A  Knight  v.  Ashtc 
Eldridge  &  Co.,^*  the  defendants  had  contracted  in  October  to  sell  the  phu 
tiffs  a  cargo  of  cotton  seed  to  be  shipped  per  steamer  Orlando  during  Januai 
A  clause  provided  that  ''in  case  of  prohibition  of  export,  blockade,  or  he 
tilities,  preventing  shipment,  this  contract  or  any  unfulfilled  part  thereof  is 
be  cancelled."  In  December  the  Orlando^  without  any  default  of  the  d 
fendants,  stranded,  and  was  so  much  damaged  that  her  arrival  at  the  port 
shipment  during  January  was  rendered  impossible.  The  sellers  regarded  ti 
contract  as  terminated,  while  the  buyers  (since  the  price  of  cotton  seed  w 
rising)  argued  from  the  clause  of  exceptions  that  further  conditions  of  11 
nature  were  not  to  be  read  in  by  implication.  The  judges  differed  as 
whether  the  principle  of  Taylor  v.  Caldwell  should  be  extended  to  a  ca 
where  the  8up)ervening  impossibility  affected  not  the  specific  subject-matt 
of  the  contract,  but  a  thing  collateral  to,  though  expressly  named  in,  the  co 
tract.  The  wider  view  prevailed,  "for,"  said  A.  L.  Smith,  M.  R.,  "from  tl 
beginning,  the  parties  must  have  known  that  the  performance  of  the  contra 
would  become  impossible  unless  the  particular  thing  specified,  that  is,  tl 
steamship  Orlando,  continued  to  exist  as  a  cargo-carrying  ship  down  to  ai 
during  the  month  of  January." 

Shortly  afterwards  the  so-called  Coronation  Cases  ^^  made  it  necessary  f 
the  courts  to  test  the  principle  by  various  sets  of  fact.    The  coronation 
Ekiward  VII  was  originally  set  for  June  27, 1902,  and  on  the  footing  that  ce 

i«  Dahl  V,  Nelson,  Donkin  &  Co.  (1881),  6  A.  C.  38,  53. 

^  It  is  now  clear  that  the  contract  need  not  be  executory  for  the  doctrine  of  frustration 
be  invoked:  Bensaude  v.  Thames  and  Mersey  Marine  Ins.  Co.  [1897]  A.  C.  609,  affirmi 
[1897]  1  Q.  B.  29;  Noble's  Explosives  Co.  v,  Jenkins  and  Co.  [1896]  2  Q.  B.  326;  Embiricofl 
Sydney  Reid  &  Co.  [1914]  3  K.  B.  45.  » [1900]  2  Q.  B.  298,  [1901]  2  K.  B.  126. 

^7  Elliott  V,  Crutchley,  [1903]  2  K.  B.  476,  [1904]  1  K.  B.  565;  Heme  Bay  Steamboat  Co. 
Button,  [1903]  2  K.  B.  683,  [1906]  A.  C.  7;  Henry  p.  KreU,  (1902)  18  T.  L.  R.  823,  [1903] 
K.  B.  740 ;  Civil  Service  Co-operative  Society  v.  General  Steam  Navigation  Co.,  [1903]  2  '. 
B.  756;  Blakeley  v,  MuUer,  [1903]  2  K.  B.  760  n;  Chandler  v.  Webster,  [1904]  1  K.  B.  4) 
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tain  processions  and  reviews  would  then  take  place  various  contracts  were 
entered  into,  e.g.,  to  secure  points  of  vantage  for  witnessing  the  ceremonies. 
The  iUness  of  the  King  caused  the  arrangements  to  be  postponed,  and  the 
courts  were  called  upon  to  decide  what  was  the  position  of  the  contracting 
parties.  In  Krell's  Case  the  defendant  had  agreed  in  writing  to  hire  the 
plaintiff's  flat  in  Pall  Mall  for  June  26  and  27  at  £75,  paying  £26  down.  He 
declined  to  complete  the  payment,  and  counterclaimed  for  his  deposit.  The 
contract  contained  no  express  reference  to  the  purpose  of  the  hiring,  but  it 
was  not  disputed  that  the  defendant  had  been  attracted  by  plaintiff's  an- 
nouncement that  he  had  to  let  windows  from  which  to  view  the  processions. 
In  the  principal  judgment  by  Vaughan  Williams,  L.  J.,  it  was  held  that  al- 
though the  happening  of  the  processions  was  not  expressly  mentioned  either 
as  a  condition  or  as  the  object  of  the  contract,  yet  in  the  contemplation  of 
both  parties  it  was  the  foundation  on  which  they  had  come  together.  The 
Court  of  Appeal,  therefore,  inferred  from  the  circumstances  a  resolutive 
condition,  and  as  the  event  turned  out  the  contract  was  determined  and  the 
parties  were  left  where  the  event  found  them. 

Over  against  this  is  the  Heme  Steamboat  Case,^'  decided  five  days  earlier. 
The  defendant  had  contracted  to  have  plaintiffs'  ship  ''at  his  disposal"  on 
June  28  ''for  the  purpose  of  viewing  the  naval  review  and  for  a  day's  cruise 
round  the  fleet;  also  on  June  29  for  similar  purposes."  The  Court  of  Appeal 
held  that  the  cancellation  of  the  naval  review  did  not  amount  to  frustration 
of  the  contract.  Defendant's  purpose  in  making  the  bargain  did  not  amount 
to  the  foundation  of  the  contract.  It  was  like  hiring  a  cab  to  go  to  the  races; 
if  the  races  were  postponed  the  fare  would  still  be  due.  There  was  not  even 
a  total  failure  of  defendant's  purpose,  for  the  fleet  had  remained  at  anchor 
and  the  cruise  of  observation  had  still  been  feasible. 

However  the  sets  of  facts  may  tend  to  run  together,  there  is  in  principle  a 
clear  distinction  between  the  case  where  A  contracts  with  B  knowing  the 
purpose  which  B  has  in  mind,  and  that  where  A  and  B  come  together  on  the 
basis  of  a  common  tacit  assumption  which  later  proves  to  have  been  mis- 
taken. In  the  former  case  B  may  be  disappointed,  but  A  gets  out  of  the  con- 
tract precisely  the  advantage  he  bargained  for,  and  moreover  furnishes  pre- 
cisely what  he  undertook  to  furnish.  In  the  latter  both  prove  to  have  been 
mistaken,  and  if  A  were  allowed  to  recover  it  might  be  said  to  be  on  the  foot- 
ing of  a  contract  to  which  neither  A  nor  B  had  given  assent. 

So  the  matter  stood  until  the  commercial  dislocation  incident  to  the 
World  War  raised  the  problem  in  a  variety  of  new  aspects.  In  Horlock  v. 
Beal,^*  a  British  ship,  lying  at  Hamburg  when  war  broke  out,  had  been  de- 
tained and  the  crew  imprisoned.  Plaintiff  sued  as  allottee  of  the  wages  due  to 
a  member  of  the  crew.  Did  the  contract  of  service  persist  in  spite  of  the 
detention  and  imprisonment?  The  House  of  Lords  held  in  the  negative. 
As  Lord  Lorebum  summarized  his  conclusion, 

"  [19031  2  K.  B.  683.  *•  [1916]  1  A.  C.  486. 
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I  think  it  is  an  implied  term  of  this  service,  subject  to  any  special 
affecting  seamen,  that  it  should  be  practicable  for  the  ship  to  sail  on 
voyage,  in  that  sense  which  disregards  minor  interruptions  and  t 
notice  only  of  what  substantially  ends  the  possibility  of  the  service  < 
templated  being  fulfilled.  Both  employer  and  emplojred  made  t 
bargain  on  the  footing  that,  whatever  temporary  interruption  m 
supervene,  the  ship  and  crew  would  be  available  to  carry  out  the 
venture. 

When  the  Admiralty  would  requisition  a  chartered  vessel  the  owners 
the  charterers  would  assume  opposing  positions,  respectively  contending 
denying  that  the  requisition  put  an  end  to  their  contract,  according  as 
compensation  offered  by  the  Admiralty  was  greater  or  less  than  that  wl 
the  owners  had  been  receiving  from  the  charterers.  Thus  in  the  Tarn 
Case'^  the  owners  had  let  a  tanker  on  a  sixty  months'  time  charter, 
charter-party  contained  an  exception,  inter  oZta,  of  restraints  of  princes,  i 
moreover,  the  charterers  had  the  Uberty  of  sub-letting  on  Admiralty  or  o 
service.  While  the  charter-party  had  almost  three  years  to  run  the 
miralty  requisitioned  the  ship  and  used  it  for  a  transport.  The  ow 
naturally  sought  to  get  rid  of  a  contract  at  the  1912  rate  of  hire,  but 
majority  of  the  House  of  Lords  held  that  there  had  been  no  frustrat 
Their  Lordships  were  agreed  as  to  the  principle  to  be  applied,  and  diffi 
only  on  the  facts  of  the  case.  The  judgment  of  Lord  Parker  of  Waddini 
sets  out  principles  of  construction  which  may  well  be  applied  to  treatie 
well  as  private  law  contracts: 

It  is,  I  think,  important  to  bear  in  mind  the  principle  which  really  un 
lies  all  cases  in  which  a  contract  has  been  held  to  determine  upon 
happening  of  some  event  which  renders  its  performance  impossible 
otherwise  frustrates  the  objects  which  the  parties  to  the  contract  I 
in  view.  This  principle  is  one  of  contract  law,  depending  on  some  t 
or  condition  to  be  implied  in  the  contract  itself  and  not  on  sometl 
entirely  dehors  the  contract  which  brings  the  contract  to  an  end.  I 
of  course,  impossible  to  imply  in  a  contract  any  term  or  conditioi 
consistent  with  its  express  provisions,  or  with  the  intention  of  the  pai 
as  gathered  from  those  provisions.  The  first  thing,  therefore,  in  ei 
case  is  to  compare  the  term  or  condition  which  it  is  sought  to  imply  i 
the  express  provisions  of  the  contract,  and  with  the  intention  of 
parties  as  gathered  from  those  provisions,  and  ascertain  whether  the 
any  such  inconsistency. 

Lord  Parker  added  that  it  would  be  very  difficult  to  read  a  condition  su 
quent  into  a  time  charter-party  as  distinguished  from  a  charter  for  a  ; 
ticular  voyage.  Where  A  had  agreed  to  let  his  ship  to  B  for  a  specified  i 
age  which  subsequently  became  impossible,  it  seemed  reasonable  to  say  1 
the  foundation  of  their  agreement  had  fallen  in.  But  where  B  had  hired 
ship  for  a  given  time,  during  which  it  was  blockaded  or  interned  in  a  ton 
port  so  that  B  could  derive  no  advantage,  it  seemed,  as  Lord  Parker  & 

M  [19161  2  A.  C.  397. 
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that  A  might  still  claim  the  payment  of  the  freight.  Bailhache,  J.,  and 
Sankey,  J.,  before  whom  these  shipping  cases  came  in  first  instance,  gave  ef- 
fect to  Lord  Parker's  dictum.  But  a  less  rigid  view  was  taken  in  the  Court 
of  Appeal,  and  the  outcome  of  a  good  deal  of  forensic  and  judicial  discussion 
was  expressed  in  the  following  conclusions,  framed  by  Bailhache,  J.,  and 
adopted  by  the  Court  of  Appeal: 

(1)  The  doctrine  of  commercial  frustration  is  applicable  to  a  time  charter- 
party. 

(2)  The  doctrine  does  not  apply  when  the  time  charterer  has  the  use  of  the 
vessel  for  some  purpose  for  which  he  is  under  the  terms  of  the  time  charter- 
party  entitled  to  use  her,  even  though  that  purpose  is  not  the  particular  pur- 
pose for  which  he  desires  to  use  her. 

(3)  It  follows  that  the  doctrine  does  not  apply  unless  the  owner  is  unable 
to  give  the  time  charterer  the  use  of  the  vessel  for  any  purpose  whatever 
within  the  scope  of  the  charter-party. 

(4)  Whether  in  a  given  case  the  doctrine  of  frustration  of  adventure  is  to 
be  applied  to  a  particular  time  charter-party  depends  upon  the  circiunstances. 
The  main  consideration  is  the  probable  length  of  the  total  deprivation  of  use 
of  the  vessel  as  compared  with  the  unexpired  duration  of  the  charter-party. 

(5)  When  for  a  time  the  performance  becomes  impossible,  the  parties  are 
not  to  be  kept  in  suspense :  they  need  not '  Vait  and  see. "  The  question  will 
be  ''what  estimate  would  a  reasonable  man  of  business  take  of  the  probable 
length  of  the  withdrawal  of  the  vessel  from  service  with  such  materials  as  are 
before  him,  including,  of  course,  the  cause  of  the  withdrawal,  and  it  will  be 
immaterial  whether  his  anticipation  is  justified  or  falsified  by  the  event." '^ 

IV 

The  types  of  supervening  change  which  suffice  to  terminate  a  contract 
may  be  classified  under  four  heads.  First  there  is  the  category  of  contracts 
intuitu  personae.  If,  to  take  the  facts  of  the  leading  case,  a  pianist  contracts 
to  play  on  a  certain  occasion,  and  is  prevented  by  illness,  the  promoter  can- 
not recover  damages.  The  contract  is  not  merely  voidable,  but  void:  the 
pianist  would  have  no  right  to  go  through  with  the  engagement  if  unfit  ef- 
fectually to  perform  it.**  This  construction  is  so  obvious  that  it  may  be  said 
to  emerge  spontaneously.  The  case  corresponds  to  that  of  a  political  treaty 
or  a  concordat  whose  duration  is  impliedly  contingent  on  the  continuation  of 
the  existing  form  of  government  in  the  contracting  State. 

A  second  head  is  that  of  impossibility  arising  from  an  unforeseen  exercise 
of  paramoimt  authority,  of  which  Baily  v.  De  Crespigny  "  is  the  type.    The 

tJ  Anglo-Northern  Trading  Co.  v.  Emlyn  Jones  &  Williams,  [1917]  2  K.  B.  78,  [1918]  1  K. 
B.  372.    C/.  the  important  discussion  in  Bank  Line  v.  Capel  &  Co.,  [1919]  A.  C.  435. 

»  Robinson  v.  Davison  (1871),  L.  R.  6  Ex.  269. 

s>  (1869),  L.  R.  4  Q.  B.  180.  Cf,  Metropolitan  Water  Board  v.  Dick,  Kerr  &  Co.,  [1917]  2 
K.  B.  1,  [1918]  A.  C.  119;  Walton  Harvey  v.  Walker  and  Homfrays,  [19311 1  Ch.  146,  274. 
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defendant  in  demising  premises  had  covenanted  that  during  the  term  nei 
he  nor  iiis  assigns  would  build  on  a  plot  adjacent  to  the  premises.  A  rail 
company  subsequently  acquired  the  plot  under  statutory  powers,  and  I 
a  station  thereon.  It  was  held  that  the  event  which  had  occurred  lay 
side  the  sphere  of  relation  created  by  the  covenant,  and  that  the  covenan 
not  apply. 

Then  there  are  the  contracts  de  certo  carpore  of  which  Taylor  v.  Caldw( 
the  type.*^  Here  the  perishing  of  the  thing  excuses  non-performance 
releases  the  other  party  as  well.  The  rule  was  the  same  in  most  banae 
contracts  in  Roman  law.  But  Professor  Buckland  points  out  that  the  i 
usually  quoted  by  the  English  courts  to  show  that  ccisus  excused  perfi 
ance,  properly  referred  to  the  ancient  contracts  stricti  juris,  where  it  sc 
that  only  the  party  on  whom  casus  operated  was  excused.  The  other  st 
lant  had  to  perform  his  part  of  the  transaction.^ 

Finally,  frustration  is  admitted  in  cases  where  it  is  not  the  specific  sub; 
matter  which  has  ceased  to  exist,  but  the  circumstances  surrounding 
subject-matter  and  tacitly  assumed  by  the  parties  as  the  basis  of  their  ag 
ment.  The  change  of  circumstances  may  operate  on  the  subject-matte: 
rectly,  as  where  the  chartered  ship  went  aground  or  was  interned;  or  th 
feet  may  be  only  collateral,  as  where  the  procession  did  not  pass  before 
rented  flat. 

Where  the  subject-matter  is  named  in  genere,  and  performance  beco 
impossible  by  reason  of  the  fact  that  circumstances  contemplated  by  < 
one  of  the  parties  have  changed,  the  contract  is  not  dissolved.  If  A  < 
tracts  to  sell  B  Finnish  timber,  and  the  outbreak  of  war  makes  it  impost 
for  A  to  secure  the  goods  in  the  way  he  had  had  in  mind,  the  contract  is 
dissolved.** 


It  remains  to  see  how  far  such  a  doctrine  can  contribute  to  a  theory 
treaty  interpretation. 

First  of  all,  it  is  a  doctrine  applicable  to  contracts,  and  has  no  referenc 
conveyances.  We  may,  therefore,  strike  oflf  at  once  any  question  of 
positive  treaties,  particularly  treaties  of  cession,  whose  effect  is  produced  c 
for  all,  leaving  no  obligation  outstanding.*^  This  corresponds  exactly  ^ 
the  argument  of  Professor  Logoz,  agent  for  the  Swiss  Federation  in  the  I 
Zones  Case,  in  meeting  the  French  contention  that  the  treaty  provisi 

^^SuprOj  p.  222.  The  principle  was  extended  in  Howell  v.  Ck)upland  (1874),  L.  R.  9  C 
462;  (1876),  1  Q.  B.  D.  258,  to  specific  goods  not  in  existence  at  the  time  of  the  cont 

^  "Casus  and  Frustration  in  Roman  and  Common  Law/'  46  Harvard  Law  Review,  1 

>•  Blackburn  Bobbin  Co.  v.  AUen  [1918],  1  K.  B.  540,  [1918]  2  K.  B.  467;  Jacobs,  Ma 
and  Co.  v,  Cr^t  Lyonnais  (1884),  12  Q.  B.  D.  589;  Ashmore  &  Son  v.  Cox  A  Co.,  [18^ 
Q.  B.  436;  Lebeaupin  v,  Crispin,  [1920]  2  K.  B.  714.  What  Russell,  J.,  said  to  the  oontrai 
Re  Badische  Co.,  [1921]  2  Ch.  331,  was  obiter. 

*^  Sir  John  Fischer  Williams  brings  this  out  clearly,  loc.  cU.,  p.  94. 
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efltablisbing  the  free  zonea  had  lapsed  through  an  esseotial  change  in  circum- 
Btanoea.  M.  Logoz's  first  line  of  defence  (if  the  French  contention  waa 
admissible  in  the  last  phase  of  the  proceedings)  was  that  the  relevant  instru- 
meiits  had  created  international  servitudes,  real  rights,  un  arrangement  lerri- 
torial.**  However,  it  is  of  course  conceivable  that  a  treaty  might  operate  as 
a  ceBsioii  or  create  a  jus  in  re  aliena  subject  to  a  condition  subsequent. 

It  is  also  to  be  noted  that  if  the  view  prevails  that  so-called  law-making 
tieaties,  and  especially  those  creating  what  amounts  to  constitutional  law  for 
the  international  community,  are  to  be  construed  on  somewhat  different 
premifies  from  treaty  contracts,  the  analogy  of  frustration  will  be  applicable 
to  the  latter  category  rather  than  to  the  former.'* 

The  doctrine  of  frustration  ia  applied,  "not  to  vary,  but  only  to  explain" 
the  meaning  of  a  contract.  So,  as  Professor  Brierly  points  out,  it  does  not 
meet  the  caee  of  a  treaty  imposed  by  force,  and  containing  no  time-limit  be- 
cause intended  to  create  a  permanent  obligation.  It  is  only  a  crude  legal 
system  which  tolerates  imposed  treaties  and  self-help  on  a  large  scale,  and 
does  not  as  a  matter  of  public  order  impose  external  Umits  on  the  power  to 
contract.  But  these  are  defects  inherent  in  the  present  organization  of  the 
international  community  which  no  theory  of  treaty  interpretation  can  cure. 
Internationa!  law  may  be  said  to  agree  with  English  law  in  holding  that 
the  circumstances  whose  alteration  is  invoked  as  having  terminated  an  ob> 
ligation  must  have  been  the  foundation  on  which  the  parties  contracted.  In 
the  Free  Zones  Case  the  French  Government  put  forward  the  following  con- 
tention: 

II  importe  aeulement  de  rappeler  qu'il  est  admis  en  droit  international 
qu'un  changement  essentiel  dans  les  circonatances  de  fait  en  vue  des- 
quelles  un  trait^  a  4t£  conclu  entrains  la  caducity  de  ce  traits,  lorsque 
est  intervenu  k  cet  effet  un  acte  obligatoire  pour  les  Parties,  acte  qui 
pent  6tre  soit  I'accord  des  Parties,  soit  une  decision  d'un  juge  intei^ 
national  competent .^*' 

To  which  the  Swiss  agent  replied: 

Un  traits  pent  Stre  conclu  en  consideration  de  telles  ou  telles  circon- 
stances  de  fait,  pr^sentes  ou  futures,  sans  que  cependant  lea  Parties 
aient  eu  I'intention  commune  d'^tabUr  im  rapport  quelconque  entre  ces 
circonstances  et  la  force  juridique  du  traits." 

No  doubt  the  fact  that  in  1815  Geneva  was  practically  a  free-trade  area  was 
present  in  the  minds  of  the  parties  to  the  various  relevant  instruments,  and 

**  Me  plagant  done  eur  ce  terrain  [que  les  zones  fr&nches  font  partie  d'un  riglement  tei^ 
ritoriall,  je  dis  que  le  Gouvemement  frangaU  ne  sauTsit  tirer  argument  du  changement  des 
eirconstanoes  pour  conclure  &  U  caducity  des  sttpulatioos  qui  ont  inetitu^  le«  sonea  franchea. 

£t  je  crois  bien  que  le  Gouvemement  fmnfois  lui-mime  partage  notre  opinion,  eelon  la- 
quelle  dea  r^lements  terhtoriaux  ne  peuvent  pas  dtre  juridiquemeot  affects  par  dea  change* 
ments  survenus  dans  lee  circonstances. 

■*  McNair,  "Legal  Character  of  Treaties,"  II  British  Year  Book  of  International  Law 
(1930),  100,  110.    ">  Publications  of  the  P.  C.  L  J.,  Ser.  C,  No.  68,  p.  109.    " /Ui^,  p.  485. 


230 


THB  AMERICAN  JOURNAL  OF  INTEBNATIONAL  LAW 


no  doubt  this  situation  was  radically  altered,  notably  by  the  Federal  cui 
regime  of  1849.  But  to  the  contention  that  for  that  reason  the  treat; 
lapsed,  the  court  replied:  ''To  establish  this  position  it  is  necessaiy,  fi 
all,  to  prove  that  it  was  in  consideration  of  the  absence  of  customs  dut 
Geneva  that  the  Powers  decided,  in  1815,  in  favour  of  the  creation  < 
zones."  Neither  the  text  nor  the  record  of  the  proceedings  supporter 
view.  Hence  it  was  unnecessary  to  consider  the  theory  of  the  lapse  of 
ties  by  reason  of  change  of  circumstances.*^  While  thus  casting  its  jud^ 
in  a  negative  form,  the  court  is  none  the  less  clearly  holding  that  the  son 
rule  rebus  sic  stantibus  does  not  apply  where  the  factual  situation  wh 
said  to  have  altered  was  not  intended  by  the  Powers  to  be  juridically  re 
to  the  obUgation  which  they  created.  Such  a  relation  between  cii 
stances  and  obUgation  is  not  to  be  presumed.'' 

Doctrinal  expositions  of  the  principle  of  rebu^  sic  stantibus  are  pro 
break  down  at  the  point  of  formulating  a  criterion  of  the  essential  char 
circumstances  which  calls  the  principle  into  operation.  Judge  Andlot 
the  contrary,  has  put  the  matter  with  characteristic  clarity  and  with  as 
precision  as  the  nature  of  the  case  permits.  What  is  remarkable  is  tbi 
formulation  might  be  incorporated  bodily  into  a  treatise  on  the  Englisl 
of  contracts: 

Un  changement  essentiel  dans  les  circonstances  de  fait  peut-il 
duire  Textinction  du  traits? 

C'est  ]k  une  question  d'interpr^tation  de  volont^.  Le  droit  i 
national  fait  d^river  du  traits  des  obligations  et  des  droits  en  oonsi 
tion  de  la  volont^  des  parties;  celles-ci,  en  d'autres  termes,  sont  obi 
si  elles  I'ont  voulu  et  dans  la  mesure  oil  elles  I'ont  voulu.  Si  des  ci 
stances  d^termin^es  de  fait  ou  de  droit  ont  ^t^  prises  en  consider 
par  elles  comme  une  presupposition  des  obligations  assume,  la  di£ 
tion  de  ces  circonstances  implique  que  Ton  ne  se  trouve  plus  dai 
limites  de  la  volont6  exprim^e  dans  le  traits,  qui  subordonne  &  la  o 
tion  d'existence  de  ces  circonstances  Pacceptation  des  obligations 
il  s'agit.»* 

»  Ser.  A/B,  No.  46,  p.  166. 

**  The  facts  precluded  any  serious  effort  by  the  distinguished  oounsel  for  the  Frendb 
emment  to  show  that,  irrespective  of  the  abrogative  effect  of  Art.  435,  the  old  stipuli 
had  lapsed  by  force  of  the  clausula  rebus  He  stantibus,  M.  Paul-Bonoour  said*  ' 
n'avions  pas  plaids,  et  nous  ne  plaidons  pas  davantage  aujourd'hui,  que  I'appUcati 
cette  clause  k  Tesp^ce  devait  entratner  ipso  facto  I'abrogation  des  stipulations  de  1 
(Ser.  C,  No.  19-1,  p.  67.)  In  the  third  phase  Prof.  Basdevant  put  the  contention  on  1 
ground,  but  seemingly  with  little  confidence.  M.  Dre3rfus,  judge  ad  hoc,  in  his  disM 
opinion,  nowhere  says  that  as  a  matter  of  general  international  law  the  engagements  d 
and  1816  had  lapsed:  he  speaks  of  the  effect  of  changed  circumstances  as  being  ''ui 
probltoe  qui  tient  k  la  fois  du  caract^  juridique  et  d'opportunit^,"  and  saj^  of  th 
jority  judgment  that  "sans  doute,  le  droit  strict  aura  6t6  respects,  mais  la  Cour  avK 
€\A  chargde  par  les  Parties  d'assurer  coiite  que  coiite  ce  respect  rigoureux  du  droit,  sans 
k  se  prdoccuper  de  Popportunit67"    (Ser.  A/B,  No.  46,  pp.  203,  212.) 

**  CouTS  de  droit  international  (Qidel,  trans.),  p.  462. 
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The  mere  fact  that  the  obligation  has  become  more  onerous  than  could 
have  been  foreseen  does  not  terminate  the  contract.  When  the  outbreak  of 
the  World  War  threw  the  whole  Sjrstem  of  commercial  agreements  out  of 
balance,  neither  the  doctrine  of  frustration  in  England  nor  the  plea  of  impri" 
vision  in  France  suf&ced  to  meet  the  situation.  In  both  countries  it  was 
necessary  to  resort  to  legislation.'^  This  suggests  that  similar  limits  will 
apply  to  the  interpretation  of  treaties.  It  is  peculiarly  the  genius  of  inter- 
national justice  that  it  leans  against  hard  law  and  favors  benignior  solutions; 
but  it  can  scarcely  be  an  acceptable  rule  to  say  that  a  treaty  shall  be  held  to 
have  lapsed  '  Vhen  it  becomes  ruinous  to  [a  State's]  wealth  or  its  commerce/' 
or  "when  its  execution  becomes  contrary  to  the  nature  of  things."  '•  If  it  is 
proposed  to  lay  down  a  rule  of  law  that  a  treaty  shall  lapse,  not  only  by  force 
of  some  implicit  resolutive  condition,  but  also  by  virtue  of  some  limit  op)erat- 
ing  ab  extra  (as  is  often  asserted  by  writers),  then  the  nature  of  that  external 
limit  must  be  given  a  much  less  nebulous  expression. 

There  is  no  necessary  reason  why  a  resolutive  condition  should  not  torn  on 
some  alteration  in  moral  as  well  as  material  circumstances.  In  international 
law  both  the  causes  cttihres  and  the  doctrinal  discussions  of  the  clausula  have 
had  to  do  largely  with  a  change  in  moral  conditions.  Here  it  is  difficult  to 
keep  on  firm  footing.  When  during  the  Second  Assembly  of  the  League  of 
Nations  the  Bolivian  Government  invoked  Article  XIX  in  the  course  of  its 
difference  with  Chile,  a  committee  of  jurists  was  asked  to  report  on  the 
powers  of  the  Assembly  under  this  article.  Their  reply  was  that  the  advice 
to  reconsider 


can  only  be  given  in  cases  where  treaties  have  become  inapplicabl 
that  is  to  say,  when  the  state  of  affairs  existing  at  the  moment  of  their 
conclusion  has  subsequently  undergone,  either  materially  orSnorally, 
such  radical  changes  that  their  appUcation  has  ceased  to  be  reasonably 
possible,  or  in  cases  of  the  existence  of  international  conditions  whose 
continuance  might  endanger  the  peace  of  the  world.'^ 

This  is  a  gloss  on  the  word  "inapplicable''  as  used  in  Article  XIX,  and  the 
committee  were  not  saying  that  whenever  a  change  in  moral  circumstances 
warranted  the  Assembly  in  declaring  a  treaty  "inapplicable"  it  was  ipso 
facto  terminated.'^  No  doubt  contemporary  moral  as  well  as  material  cir- 
cumstances might  be  the  foundation  on  which  the  high  contracting  parties 

»  Cf,  the  Courts  (Emergency  Powers)  Acts,  1914  to  1917,  and  the  Beport  of  Lord  Buck- 
master's  Committee  on  the  Position  of  British  Manufacturers  and  Merchants  in  Respect  of 
Pre-War  Contracts,  Pari.  Papers.     (191S),  Cd.  8975;  Loi  du  21  Janvier  1918  (Loi  FaiUot). 

**  Bolivian  Reservations  to  the  Havana  Convention  on  Treaties  (1928),  4  Hudson,  Inter- 
national Legislation,  2378,  2385. 

'^  Records  of  the  Second  Assembly,  Plenary  Meetings,  p.  466.  The  committee  comprised 
MM.  Scialoja  (Italy),  Urrutia  (Colombia),  and  de  Peralta  (Costa  Rica). 

**  Elsewhere  Judge  Urrutia  has  drawn  a  sharp  distinction  between  treaty  provisions  which 
should  be  revised  because  ''inapplicable"  and  those  which  are  terminated  because  impossible 
of  execution.    Le  continent  anUricain  et  le  droit  intemationalf  p.  284. 
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treated,  and  if  that  foundation  is  alleged  to  have  collapsed  there  is  no  lei 
why  the  Permanent  Court  could  not  appreciate  the  merits  of  such  a  con 
tion.  Considerations  of  much  the  same  order  had  to  be  taken  into  aca 
in  the  matter  of  the  Austro-German  Customs  Union.  In  the  case  of  the 
tionaUty  Decrees  in  Tunis  and  Morocco  the  court  found  it  unnecessar 
pass  upon  the  French  contention  that  the  treaties  in  question  had  di 
mined  because  of  the  legal  and  judicial  reforms  which  the  Flench  Gov 
ment  had  subsequently  introduced;  nor  did  the  Chino-Belgian  case 
come  before  the  court  on  its  merits.  However,  if  it  could  be  shown  th 
capitulatory  regime  had  been  created  subject  to  a  tacit  condition  that  it 
to  determine  on  the  accomplishment  of  certain  reforms,  and  that  the  co 
tion  had  now  been  fulfilled,  it  would  be  for  the  court  to  draw  the  appropi 
conclusion.    This  would  admittedly  be  a  very  delicate  business. 

An  alteration  in  the  form  of  government  of  a  State,  accompanied  I 
transformation  in  the  popular  conception  of  the  state  purpose  and  in 
whole  orientation  of  a  nation — such  as  has  taken  place  in  Russia,  Italy, 
Germany — might  very  well  call  into  op)eration  a  tacit  resolutive  conditio 
a  treaty.  As  the  Swiss  Federal  Tribunal  said  apropos  of  the  contention  i 
the  transformation  which  had  taken  place  in  the  Russian  State  had  dissol 
the  obligations  of  a  treaty  \iith  Switzerland: 

It  is  a  principle  of  international  law,  recognized  and  absolutely  un( 
tested,  that  the  modifications  in  the  form  of  a  government  and  in  tb 
ternal  organization  of  a  State  have  no  effect  on  its  rights  and  obligat 
under  the  general  pubUc  law;  in  particular,  they  do  not  abolish 
rights  and  obUgations  derived  from  treaties  concluded  with  other  Sts 
.  .  .  The  fact  that,  in  the  particular  case,  the  change  in  the  form  of 
government  has  carried  a  profound  alteration  of  all  the  internal  jurici 
organization  and  of  the  relations  of  individuals  among  themselves 
with  the  State,  the  fact  that  from  all  this  there  has  r^ulted  a  situa 
contrasting  fundamentally  with  the  order  prevailing  in  all  the  o' 
European  States,  may  have  given  to  the  other  contracting  States, 
right  to  withdraw  eventually  from  the  agreement,  by  virtue  of  the  p 
ciple  of  public  law  known  under  the  name  of  the  darisula  rebt»  nc  He 
bvSf  by  reason  of  the  disappearance  of  the  state  of  things  in  vie^ 
whose  existence  and  continuation  the  Convention  was  concluded.'* 

What  is  important  to  bear  in  mind  is  that  if  a  change  in  moral  circ 
stances  were  invoked  as  having  caused  the  determination  of  a  treaty, 
question,  as  the  Federal  Tribunal  said,  would  be  whether  there  had  be< 
disappearance  of  the  state  of  things  in  view  of  whose  existence  and  contii 
tion  the  treaty  was  concluded.  It  would  turn  on  the  intention  (1)  eomi 
to  both  parties,  (2)  at  the  time  when  the  agreement  was  made.  If  the  cha 
alleged  amounted  to  no  more  than  this,  that  one  of  the  parties  had  com< 

>*  Lepeschkin  v.  GoBweiler  (1923),  EnUcheidungen  dea  achweizerischen  BundeBgenchis,  * 
188.  The  quotation  is  taken  from  Hudson's  CaseSj  p.  100.  The  text  is  reprodaoed  in 
Bvlktin  de  VInstUut  Intermidiaire  IntemaHonal  (1923),  IX,  p.  31,  and  summarixed  in 
Annual  Digest  of  Public  International  Law  Cases,  1923-1924,  Case  No.  180. 
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the  point  where  it  no  longer  intended  to  abide  by  the  treaty,  quite  clearly 
this  would  be  of  political  but  not  of  legal  significance.  Stated  baldly,  this  is 
a  platitude,  but  one  is  well  aware  that  the  contention  can  be  embellished 
until  it  looks  more  plausible. 

A  significant  aspect  of  the  frustration  cases  has  been  the  willingness  of  the 
English  courts  to  imply  a  resolutive  condition  when  express  exceptions 
ejiisdem  generis  have  been  embodied  in  the  contract.^®  The  maxim  expressio 
unius  exclimo  aUeriiui  which  figures  so  largely  in  discussions  of  treaty  inter* 
pretation  is  not  an  inexorable  rule,  but  only  a  symbol  for  what  is,  generally 
speaking,  a  reasonable  view  of  a  written  instrument.^ 

Lord  Sumner's  judgment  is  often  quoted  to  the  effect  that  the  doctrine  of 
frustration  is  a  device  for  reconciling  the  rules  as  to  absolute  contracts  with 
a  special  exception  which  justice  demands.^  Doubtless  it  is  more  just  than 
a  rigorous  insistence  on  the  ipsiaaima  verba.  But  in  fact  its  operation  may 
be  most  unjust.  For  when  frustration  supervenes,  the  English  courts  have 
been  content  to  declare  that  the  contract  ceases  to  bind  in  fviuro,  but  to 
leave  the  parties  in  the  position  where  the  event  found  them.  So  in  the 
Coronation  Cases,  if  money  was  due  prior  to  the  date  when  the  procession 
was  cancelled,  not  only  did  the  promisor  lose  whatever  he  had  paid,  but  the 
promisee  could  recover  any  balance  which  had  fallen  due  at  the  moment  of 
frustration,  although  he  rendered  nothing  in  return.  The  judges  who 
evolved  the  rule  admitted  that  it  was  ''to  some  extent  an  arbitrary  one," 
justified  only  f ante  de  mierix,^    The  House  of  Lords  has  never  accepted  the 

*•  E,g.y  Embiriooe  t;.  Sydney  Reid  &  Co.  [1014],  3  K.  B.  45.  By  the  charter-party,  plain- 
tifiTs  ship  was  to  proceed  to  the  Sea  of  Azofif,  there  to  load  a  cargo  of  graia  for  a  port  in  the 
United  Kingdom.  It  was  agreed  that  the  contract  should  be  mutually  cancelled  if  any  diffi- 
culty due  to  war  arose  previous  to  cargo  being  shipped,  or  if  the  Dardanelles  should  be  closed 
whffli  the  ship  arrived  east-bound.  In  fact  the  ship  reached  its  loading  port  and  had  part  of 
the  cargo  on  board  when  war  broke  out  between  Greece  and  Turkey.  The  ship,  being 
Greek,  was  thereby  indefinitely  prevented  from  leaving  the  Black  Sea,  and  the  charterers 
were  held  justified  in  throwing  up  the  contract. 

^  Cf.  the  remarks  of  Judges  Anzilotti  and  Huber  on  the  interpretation  of  treaties,  in  the 
Wimbledon  case.  Publications  of  the  P.  C.  I.  J.,  Ser.  A,  No.  1,  at  p.  36;  also  the  dissenting 
opinion  of  the  former  in  the  matter  of  the  convention  concerning  emplojrment  of  women  dur- 
ing the  night,  Ser.  A/B,  No.  50,  at  p.  383. 

Where  a  treaty  may  be  denounced  after  a  short  period,  as  five  or  ten  years,  it  would  be 
difficult  to  imply  a  resolutive  condition.  Cf,  the  judgment  of  the  Trib.  civ,  du  Caire  in 
Rothschild  v,  Gouvemement  ^gyptien  (1925),  52  Clunet,  1091,  Annual  Digest,  1925-1926, 
Oase  No.  14;  also  Professor  Wilson's  note,  this  Joubnal,  Vol.  27  (1933),  p.  104.  The 
Treaty  on  the  Limitation  of  Naval  Armament  of  1922  expressly  contemplated  (Art.  21)  the 
possibility  of  a  change  of  circumstances  requiring  a  reconsideration  of  the  treaty  even  during 
the  relatively  short  period  for  which  it  was  concluded. 

«  Hirji  Mulji  v.  Cheong  Yue  Steamship  Co.,  [1926]  A.  C.  497,  at  510. 

^  Collins,  M.  R.,  in  Chandler  v,  Webster,  «iipra,  at  499.  He  agreed  elsewhere  that  resti' 
tudo  in  integrum  would  be  desirable  if  it  were  feasible.  Elliott  v.  Cnitchley,  swpraj  at  p.  569. 
Viscount  Finlay  said  the  rule  was  "rough  and  ready,"  and  did  not  work  badly  in  cases  where 
consideration  was  given  pari  passu  with  performance  on  the  other  side.  Cantiare  San 
Rocco  V.  Clyde  Shipbuilding  Co.,  [1924]  A.  C.  226,  at  243. 
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rule,^  and  in  refusing  to  impose  it  upon  Scots  law  it  has  reserved  peri 
freedom  to  find  that  the  law  of  England  is  otherwise  if  a  case  should  cc 
before  it.  The  Scottish  law  lords  were  shocked  at  the  crudity  of  the  rule 
plied  by  the  English  Court  of  Appeal  in  comparison  with  the  more  refi] 
principle  of  the  civil  law.    As  Lord  Shaw  of  Dunfermline  said. 

The  law  of  Scotland,  as,  indeed,  the  law  of  Rome,  anxiously  endeavo 
to  disentangle  a  complex  situation  so  as  to  make  restitution  exactlji 
the  case,  and  restore  both  parties  as  nearly  as  possible  to  the  posit 
which  they  would  have  occupied  before  the  unexpected  intemiptioi 
calamity  occurred.* 

It  would  be  unprofitable  to  attempt  to  project  this  question  on  to  the  pi 
of  international  relations.  For  from  the  nature  of  the  case  it  is  unUIi 
that  there  would  be  any  question  of  restitution  in  the  event  that  a  treaty  ^ 
held  to  have  lapsed  by  force  of  supervening  change.  What  is  a  more  lili 
eventuality  is  that,  as  e.g.  in  a  case  of  State  succession,  a  treaty  obligaf 
might  become  impossible  of  literal  fulfilment,  and  from  the  intention  of 
high  contracting  parties  it  seemed  right  to  infer,  not  that  the  treaty  was  < 
solved,  but  that  it  should  be  adapted  to  the  new  conditions.  This  is 
situation  envisaged  by  Article  11  of  the  Havana  CJonvention  on 


If  the  organization  of  the  State  should  be  changed  in  such  a  manner 
to  render  impossible  the  execution  of  treaties,  because  of  division  of  te 
tory  or  other  like  reasons,  treaties  shall  be  adapted  to  the  new  cor 
tions.** 

Such  an  adaptation  might  be  a  matter  of  law  which  would  fall  within 
province  of  a  court.    It  might,  on  the  other  hand,  be  a  matter  of  the  inl 
play  of  economic  or  political  forces  lying  outside  the  scope  of  the  judi 
function,  as  would  have  been  the  establishment  of  a  new  customs  r^gtmc 
the  Free  Zones  of  Gex  and  Upper  Savoy. 

VI 

It  remains  briefly  to  consider  the  second  analogy  suggested,  that  of 
extinction  of  restrictive  covenants  by  operation  of  a  change  in  drcumstani 

Those  jura  in  re  cdiena  which  are  commonly  described  as  state  servitu 
are  the  international  counterparts  of  the  easements  of  EInglish  law  and  of 

**  The  statement  of  Lord  Parmoor  in  French  Marine  v,  Compagnie  Napolitaine  (1021) 
Gomm.  Gas.  69, 94,  fonned  no  part  of  the  judgment  of  the  House  of  Lords:  per  Lord  Fid 
[1924]  A.  C.  at  241. 

^  Cantiare  San  Rocco  t;.  Clyde  Shipbuilding  Co.,  aupnif  at  p.  255. 

In  deciding  these  frustration  cases,  from  Taylor  v.  Caldwell  on  down,  the  Rngliwh  co^ 
have  turned  for  inspiration  to  the  Roman  law.  Professor  Buckland  points  out  that  in  tl 
excursions  the  judges  went  astray,  but  thanks  to  a  double  error  they  have  oome  out  of 
woods  nearer  to  the  right  point  than  might  have  been  expected.  "Casus  and  Fmstiatio 
Roman  and  Common  Law,"  46  Harvard  Law  Rev.  1281,  1284. 

«•  Hudson,  International  Legislation,  IV,  2378,  2381. 
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restrictive  covenants  running  with  the  land  which  are  enforced  in  equity. 
Where  a  restrictive  covenant  has  been  entered  into,  the  covenantor  and  his 
successors  in  title  are  bound  in  equity,  in  order  that  the  owner  of  the  domi- 
nant tenement  and  those  who  hold  under  him  may  more  amply  enjoy  their 
adjacent  lands,  to  refrain  from  using  the  servient  tenement  in  some  specified 
way.  In  the  course  of  time  the  character  of  the  neighborhood  may  change 
so  that  the  property  cannot  be  used  with  profit  consistently  with  the  terms 
of  the  covenant.  The  successor  of  the  covenantor  puts  the  land  to  some 
prohibited  use,  and  the  owner  of  the  dominant  tenement  seeks  an  injunction. 
The  Duke  of  Bedford  v.  Trustees  of  the  British  Museum  ^^  arose  on  such  a 
covenant  made  in  1675,  it  being  the  intention  of  the  original  parties  that 
two  families  should  inhabit  adjacent  mansions  under  restrictions  calculated 
to  preserve  the  rural  amenities.  In  the  course  of  years  the  dominant  tene- 
ment became  covered  with  buildings.  Then  in  1822  the  covenant  was  in- 
yoked  to  enjoin  the  erection  of  an  addition  to  what  had  in  the  meantime  be- 
come the  British  Museum.  It  was  held  that  equity  would  not  enforce  a 
restriction  where  the  plaintiff  or  his  predecessors  had  acquiesced  in  such 
alterations  of  the  property  that  the  object  of  the  covenant  had  been  de- 
feated. A  restrictive  covenant  may  lapse  because  the  covenantee  has  him- 
self violated  its  spirit  or  intent,  or  has  acquiesced  in  such  violations,  or  has 
been  dilatory  in  suing.  Furthermore,  it  is  now  clear  that  a  change  of  cir- 
cumstances in  the  neighborhood  embraced  within  a  building  scheme,  though 
without  any  such  acquiescence  by  the  owner  of  the  dominant  tenement,  may 
yet  render  the  plaintiff's  suit  so  unmeritorious  that  an  injunction  will  be  re- 
fused.^* In  a  judgment  which  went  farthest  in  taking  account  of  change  of 
drcumstances  irrespective  of  the  acts  or  omissions  of  the  plaintiff  and  his 
predecessors,  Sargant,  J.,  said: 

The  effect  would,  but  for  the  principles  applied  in  the  cases  I  have  re- 
ferred to,**  have  been  to  stereotype  and  perpetuate,  far  beyond  the  real 
intention  of  the  parties,  and  to  the  prejudice  of  successive  generations, 
restrictions  which  had  in  the  course  of  time  become  obsolete  and  mean- 
ingless.*® 

As  Professor  Borchard  points  out,*^  where  a  declaratory  judgment  may  be 
rendered,  it  provides  the  most  expeditious  procedure  for  determining  whether 
a  restrictive  covenant  has  become  unenforceable. 

The  congestion  of  modem  living  conditions  necessitated  machinery  for  the 
revision  or  discharge  of  restrictive  covenants  with  a  flexibility  far  beyond  the 

«  (1822),  2  My.  and  K.  562. 

*'  Dictum  of  James,  L.  J.,  in  German  v.  Chapman  (1877),  L.  R.  7  Ch.  D.  271,  approved  by 
lindley,  L.  J.,  in  Knight  v,  Simmonds,  [1896]  2  Ch.  294,  299.  A  stricter  view  had  been  ex- 
pressed by  the  Court  of  Appeal  in  Sayers  v.  Collyer  (1883),  28  Ch.  D.  103. 

**  Cited  in  note  next  above. 

**  Sobey  v.  Sainsbury,  [1913]  2  Ch.  513,  529.  Adversely  commented  upon  by  Farwell,  J., 
in  Chatsworth  Estates  Co.  t;.  Fewell,  [1931]  1  Ch.  224,  227. 

«  "Judicial  Relief  for  Peril  and  Insecurity,"  46  Harvard  Law  Review,  793,  822-6. 
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limits  of  the  discretion  of  a  court  of  equity,  and  led  in  Great  Britain  to  ] 
lation  setting  up  an  administrative  process  to  that  end.  By  the  La 
Property  Act,  1925,  §  84,  it  is  provided  that  one  or  more  official  arbitrat 
shall  (without  prejudice  to  any  concurrent  jurisdiction  of  the  court) 
power  by  order  wholly  or  partially  to  discharge  a  restrictive  covenai 
being  satisfied  that  by  reason  of  changes  in  the  character  of  the  propen 
the  neighborhood  or  other  material  circumstances  the  restriction  ought  1 
deemed  obsolete,  or  that  the  continued  existence  thereof  would  impedi 
reasonable  user  of  the  land  without  securing  practical  benefits  to  other 
sons.  CJompensation  is  contemplated  on  the  basis  of  actual  loss  to 
covenantee.  If  suit  is  brought  to  enforce  a  restrictive  covenant,  the  c 
will  in  a  proper  case,  on  the  appUcation  of  the  defendant,  stay  the  cai 
allow  proceedings  to  be  brought  before  the  statutory  authority.** 

It  may  well  be  that  the  poUcy  which  inspired  Article  XIX  of  the  Cove 
may  eventually  be  attained  in  part  by  some  international  agency  conti 
on  lines  similar  to  those  sketched  above.  Where  the  need  is  to  modi 
covenant  rather  than  to  enforce  it  in  good  conscience,  the  solution  lies 
proceeding  which,  though  restrained  within  legal  limits,  is  not  in  itself ; 
cial.  The  pressure  of  contemporary  needs  impelled  chancery  judge 
strain  doctrine  in  order  to  deny  enforcement  of  restrictive  covenants  in  < 
where  injustice  would  be  done,*^  and  it  is  believed  that  the  new  l^palatio 
meeting  this  need  has  relieved  the  pressure  upon  judicial  interpretai 
In  much  the  same  way  it  may  be  expected  that  some  rational  metho 
reaUzing  the  promise  of  Article  XIX  would  reduce  the  exorbitant  pro] 
tions  which  the  doctrine  of  rebus  sic  stantibus  now  connotes.  The  notic 
implied  resolutive  conditions  would  then  be  seen  as  only  one  feature  ii 
judicial  interpretation  of  treaties,  and  not  as  some  incalculable  devasts 
force. 

■*  Who  are  selected  according  to  rules  made  by  a  Reference  Committee  conwiiting  c 
Lord  Chief  Justice,  the  Master  of  the  Rolls,  and  the  President  of  the  Surveyors'  Institt 
Similar  legislation  on  a  smaller  scale  was  contained  in  the  Housing  and  Town  Planning 
1919,  (  27.  u  Fielden  v,  Byrne,  [1926]  1  Ch.  620. 

**  Sobey  v,  Sainsbury,  mpra;  Sharp  v,  Harrison,  [1922]  1  Ch.  602;  Achilli  v.  Toveli,  [1( 
Ch.  243. 
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EXTRATERRITORIAL  JURISDICTION  IN  THE  ANCIENT 
WORLD  • 

By  Shalom  Kabs&n  t 

It  ifi  now  an  established  principle  of  modem  international  law,  that  there 
exists  in  every  independent  State  but  one  body  of  law.  This  body  of  law  is 
adminifltered  by  all  the  courts  alike  over  all  persons  and  things  within  ita 
teiritoris.!  limits.  These  courts,  within  the  limits  of  their  respective  jmis- 
dictiona,  do  not  discriminate  between  the  various  inhabitants  of  the  Stat«.' 
The  origin,  nationality  or  religion  of  the  people  who  appear  before  the  courts 
is  not  questioned,  and  ia  not  of  any  importance,* 

In  1812,  Chief  Justice  Marshall  of  the  Supreme  Court  of  the  United 
States,  expressed  his  opinion  on  this  subject  in  the  following  words: 

When  private  individuals  of  one  nation  spread  themselves  through 
another,  as  business  or  caprice  may  direct,  mingling  indiscriminately 
with  the  inhabitants  of  that  other;  or  when  merchant  vessels  enter  for 
the  purposes  of  trade,  it  would  be  obviously  inconvenient  and  dangerous 
to  society  and  would  subject  the  laws  to  continual  infraction,  and  the 
Government  to  degradation,  if  such  indi%iduab  or  merchants  did  not 
owe  temporary  and  local  allegiance,  and  were  not  amenable  to  the  juris- 
diction of  the  country.  Consequently  there  are  powerful  motives  for 
not  exempting  persons  of  this  description  from  the  jurisdiction  of  the 
country  in  wliich  they  are  found,  and  no  one  motive  for  requiring  it.* 

•  The  writer  ia  much  indebted  to  Professor  Quiacy  Wright,  of  the  University  of  Chicago, 
and  to  bia  dear  friead  Dr.  Alexander  M.  Duahkin,  for  their  kindnesa  in  reading  this  manu- 
BCript  and  for  their  valuable  suggeBtions. 

t  Diploma,  Govenunent  of  PaJeetine  Law  School,  Jerusalem,  1928;  Aaaistant  Registrar  of 
I^nda,  Government  of  Palestine,  Jerusalem  and  Jaffa  Districts,  1920-102S;  Ph.B.,  1929, 
M.A.,  1031,  the  University  of  Chicago. 

■  Henry  Wheaton,  Elemente  of  IntematioDal  Law  (6tb  ed.  1885),  p.  200;  Sir  Robert 
Phillimore,  Commentaries  upon  International  Law  (2nd  ed.  1871),  Vol.  1,  p.  376;  W.  E. 
Hall,  A  Treatise  on  International  Law  (Sth  ed.  1904),  p.  50  S,  166  ff ;  L.  Oppenheim,  Intei^ 
national  Law  (1905),  Vol.  1,  eec.  317  S;  J.  B.  Moore,  A  Digest  of  International  Law  (1906), 
Vol.  2,  p.  4;  and  T.  J.  Lawrence,  The  Principles  of  International  Law  (8th  ed.  1915),  p.  212. 

■  The  second  quarter  of  this  century,  however,  witneeaes  a  regress  in  this  principle.  Thus, 
in  Germany  today,  the  origin  and  religion  of  the  people  are  questioned  and  play  an  im- 
portant rAle  in  the  procedure  and  in  the  decision  of  the  court. 

It  might  be  of  interest  to  mention  here  that  deportation  of  aUena  from  the  United  States 
is  entrusted  to  the  executive  ofGcers  without  any  judicial  proceedings  or  intervention,  and 
no  appeal  to  the  courts  is  accepted  (12  Wall.  457;  130  U.  8.  581 ;  142  U.  S.  651;  149  U.  S. 
698,  711;  150  U.  S.  476).  The  same  policy  practically  is  also  adopted  in  other  countries 
(Ernst  Freund,  The  Police  Power,  Pt^Uc  Policy  and  Constitutional  Rights,  Chicago,  1904, 
p.  726  fT;  Edwin  Borchard,  The  Diplomatic  Protection  of  Citizens  Abroad,  New  York, 
1915,  p.  48ff). 

*  The  Schooner  Exchange  ».  M'Faddon,  7  Cranch,  116,  143. 
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In  other  words,  the  appUcation  of  the  law  in  a  modem  country  is  based  on 
a  territorial  and  not  on  a  personal  basis.  This  principle  leads  us  to  the  con- 
clusion that  a  person  who  changes  the  country  in  which  he  lives,  automati- 
cally changes  also  the  law  he  is  subjected  to.^  An  illustration  will  make  this 
clear.  An  American  citizen  who  Uves  in  France  is  subject  to  French  law  and 
to  the  jurisdiction  of  the  French  courts.*  There  are  no  American  courts  in 
France,  neither  is  American  law  applied  there.*  All  the  courts  in  France 
are  French  and  apply  French  law  only.^  It  is  immaterial  in  the  eyes  of  the 
French  court  whether  that  American  has  adopted  French  citizenship  or 
whether  he  still  retains  his  American  nationality.  Neither  would  it  matter 
whether  that  American  is  Christian,  Moslem  or  Jew.  The  same  illustration 
would  apply  in  the  case  of  a  Frenchman  or  any  other  foreign  citizen  in  this 
country.*    All  are  alike  in  the  eyes  of  the  modern  court.* 

It  is  natural,  therefore,  that  Francis  Wharton  should  begin  his  excellent 
voluminous  work  on  international  law  with  the  statement  that  ''the  author- 
ity of  a  nation  within  its  own  territory  is  absolute  and  exclusive."  ^* 

Special  circumstances,  however,  have  created  radical  exceptions  to  the 
appUcation  of  this  principle.  In  countries  like  China,  Japan,  Turkey, 
Eg3rpt,  Morocco,  and  various  other  States  of  the  Levant  and  Africa,  there 

« F.  Wharton,  A  Digest  of  the  International  Law  of  the  U.  S.  (2nd  ed.  1S87),  Vol.  2,  p.  432, 
section  198. 

*  While  the  French  courts  freely  exercise  jurisdiction  over  suits  between  Frenchmen  and 
foreigners,  it  is  rather  vague  and  uncertain,  however,  whether  French  courts  enjoy  the 
jurisdiction  in  suits  between  foreigners  (Phillimore,  op.  dL,  Vol.  4,  p.  726;  "Jurisdiction  in 
Actions  Between  Foreigners,"  by  Professor  Fillet,  in  18  Harvard  Law  Review,  325).  This 
is  not  the  case  in  England  or  in  the  United  States.  Even  though  both  parties  are  subjects 
of  a  foreign  state,  the  local  courts  entertain  exclusive  jurisdiction  (Dicey,  Conflict  of  Laws 
(6th  ed.  1932),  p.  219  ff). 

*  Seamen,  however,  serving  on  American  vessels,  regardless  of  their  nationality,  are  sub- 
ject to  the  jurisdiction  of  the  United  States  and  are  tried  by  an  American  consular  court 
(140  U.  S.  453).  Non-British  seamen,  on  the  other  hand,  serving  on  British  vessels,  are  not 
subject  to  British  law.  They  are  turned  over  to  the  consul  of  the  country  of  which  they  are 
nationals  (Hall,  op.  cU.,  p.  140  f!;  Borchard,  op.  cit.,  p.  471  ff). 

'  However,  questions  of  ''personal  status,"  as  well  as  the  succession  to  movables,  are 
governed  on  the  continent  of  Europe,  including  France,  and  also  throughout  the  Orient,  by 
the  law  of  the  person's  nationality.  In  this  country,  as  well  as  in  England,  the  law  with 
regard  to  personal  status  is  regulated  on  the  same  territorial  doctrine  as  any  other  dvil  or 
criminal  matter. 

'  Two  exceptions  have  to  be  admitted.  Laws  creating  public  privileges — such  as  the  right 
to  vote  in  city,  state  or  other  government  elections,  or  to  be  elected  a  member  of  a  governing 
body,  or  to  be  appointed  to  government  positions,  also  laws  imposing  public  duties,  such  as 
military  service — apply  to  the  citizens  of  the  State  only.  Again,  foreign  soverdgns  and 
ambassadors  are  exempted  from  the  local  jurisdiction  (Moore,  op.  cU,,  pp.  558,  774;  John 
Westlake,  A  treatise  on  Private  International  Law  (1905),  p.  246  ff). 

*  For  a  thorough  study  on  this  particular  matter,  see  'The  Jurisdiction  of  Courts  over 
Foreigners,"  by  Professor  Beale  in  26  Harvard  Law  Review,  193  and  283. 

^^  Wharton,  op.  at..  Vol.  1,  p.  1.  Marshall,  C.  J.,  used  the  same  terms  in  The  Exchangi 
(supra,  p.  135),  and  in  an  earlier  case.  Church  t;.  Hubbart  (1804),  2  Cranch,  187,  234. 
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exist  or  existed,  fundamental  and  vital  difFerences  of  social  habits,  standards 
of  life,  lawa  and  customs,  a  diversity  of  moral  sentiments  and  political  in- 
stitutions, with  a  primitive  animosity  towards  fore^^rs  due  to  difference 
in  religious  beliefs.  Members  of  a  European  civilization  could  not,  there- 
fore, possibly  abide  by,  and  live  accordii^  to,  their  regulations.  Their 
ideas  of  justice  were  different  from  those  of  the  Western  world,  and  were  not 
adequate  to  preserve  the  life,  property  and  honor  of  foreign  citizens  before 
native  courts.  This  naturally  necessitated  a  departure  from  the  rule  of 
territorial  jurisdiction."  This  exemption  from  the  operation  of  the  local 
law,  and  the  allegiance  of  the  foreign  citizen  to  his  national  law,  is  termed 
"Extraterritoriality,"  since  it  is  exercised  outside  of  the  borders  of  his  own 
state." 

The  Oriqin  of  EzTSATERBrroBULiTr 

In  seeking  the  origin  of  extraterritoriality,  some  jurists  and  historians  trace 
it  to  the  imperialistic  period  of  the  last  century.  Others  find  the  origin  of 
this  jurisdiction  in  the  "letters  of  privilege"  which  the  Greek  Christian 
rulers  at  Constantinople,  and  later  their  Moslem  conquerors,  issued  to  the 
(uty  republics  of  Italy  in  the  11th  and  12th  centuries.  Again,  others  trace  it 
to  the  period  of  the  Roman  Empire.  Quite  a  few  writers,  on  the  other  hand, 
seem  to  be  satisfied  with  the  obviously  less  troublesome  assumption,  that  the 
original  document  concerning  extraterritoriality  is  to  be  found  in  the  treaty 
of  1535  between  the  Franks  and  the  Turlcs. 

It  is  the  writer's  opinion  that  the  origin  of  extraterritorial  privileges  has 

"  It  wu  the  constant  itruggte  of  these  and  other  Statw  during  the  latter  part  of  the  lost 
century — and  in  some  cases  up  to  the  preaent  day — to  be  emancipated  from  the  rKtramta  on 
their  absolute  authority  within  their  territory.  Japan,  indeed,  had  shown  in  1894  that  her 
strength  and  her  civilization  could  achieve  a  Western  level.  The  Great  Powers  of  Europe 
and  the  United  States  were  fully  convinced  that  the  native  courts  in  Japan  could  alTord 
sufficient  security  for  the  lives  and  property  of  their  subjects  resident  in  her  territory.  They, 
therefore,  abolished  the  eictra territorial  privileges  which  they  previously  enjoyed.  Great 
Britain  led  the  way ;  the  others  followed.  By  the  end  of  the  century,  Japan's  emancipation 
was  fully  accomplished,  and  Japanese  law  has  since  been  applied  to  natives  as  well  as  to 
foreign  citizens.  Turkey,  China,  Persia,  Albania  and  others  were  annous  to  follow  the 
footsteps  of  Japan.  Turkey,  Persia  and  Albania  finally  acquired  absolute  authority  over 
their  territories  and  over  all  the  inhabitants  within  their  territories  about  a  quarter  of  a 
century  later.  (Moore,  op.  cit.,  Vol.  2,  p.  593;  John  Westlake,  International  Law,  1910, 
Pt.  1,  pp.  40,  206;  Wharton,  op.  eU.,  Vol.  2,  p.  485,  sec.  198;  Phillimore,  op.  cit..  Vol.  I,  p. 
392.)  The  United  States  exercised  extraterritorial  jurisdiction  in  Bulgaria  up  to  the  end 
of  the  World  War  (Borchard,  op.  cit.,  p.  433).  China  and  Egypt  are  still  fighting  for  un- 
limited authority  over  all  the  people  in  their  States,  but  as  yet  have  not  succeeded.  In  other 
Eastern  and  African  territories,  such  as  Madagascar,  Algiers,  Morocco^  Syria,  Palestine,  etc., 
the  extraterritorial  regime  was  relinquished  as  soon  as  those  territories  were  placed  under  the 
jurisdiction  of  a  Western  Power.  Special  provisons,  however,  were  maintained  for  the 
safeguarding  of  foreign  citizens. 

■*  Borchard,  op.  cit.,  p.  430  B.  For  an  eiccellent  presentation  of  the  equality  of  States 
tu  it  appears  in  the  theory  of  international  law,  see  "The  Equality  of  States  in  International 
Law,"  by  Professor  Edwin  D.  Dickinson  (Harvard  University  Ptees,  1920). 
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to  be  traced  much  earlier  even  than  the  period  of  early  Rome  and  the 
manic  tribes.  Traces  are  found  in  the  more  ancient  world.  The  prii 
of  territorial  law  and  sovereignty  was  unknown  in  the  ancient  world 
was  even  vague  in  the  Middle  Ages.  In  fact,  kingdoms  during  the  me<i 
period  had  vague  and  uncertain  boundaries.^'  Indeed,  even  durin[ 
first  centuries  of  what  we  call  modem  history,  no  such  conceptions  as 
torial  law  or  territorial  sovereignty  were  entertained.  Sovereignty  wa 
associated  with  dominion  over  a  territory.  It  was  a  tribe-sovereignty 
is  true  that  territorial  titles  were  not  unknown.  But  they  seem  at  fii 
have  come  into  use  only  as  a  convenient  mode  of  designating  the  nilei 
portion  of  a  tribe's  possession.  The  ruler  of  the  entire  tribe  was  the 
of  his  flock,  and  not  of  his  flock's  land.  Thus,  we  used  to  speak  o 
"King  of  the  Franks."  We  still  speak  of  the  "King  of  the  Belgians," 
Again,  in  the  earUer  stages  of  human  development,  it  was  the  religion, 
or  the  nationaUty  of  the  people  rather  than  the  territory,  which  former 
basis  of  a  community  of  law.  Legal  rights  and  obligations  were  onl^ 
stowed  upon  members  of  the  same  religion.  Foreigners  were  barbaro 
the  eyes  of  early  men.  Early  man  stood  in  great  fear  of  the  magic  of  s 
gers.  He  resorted  to  a  variety  of  ceremonies  in  order  to  protect  hii 
against  the  devilish  power  of  the  stranger.^^  But  in  the  course  of  tim< 
natives  were  convinced  that  this  attitude  of  strict  exdusiveness  could  n< 
permanently  maintained.  As  soon  as  they  failed  to  find  in  their  own  i 
elation  the  satisfaction  of  their  desires  and  the  supply  of  their  wants, 
were  compelled  to  go  beyond  it  and  enter  into  relations  of  some  sort  wit! 
surrounding  world.  The  alien,  therefore,  was  incapable  of  amenabilil 
the  same  jurisdiction  to  which  the  natives  were  subjected.  For  this  re 
we  find  that  in  the  ancient  world  foreigners  were  either  subjected  to 
own  laws  and  customs  or  were  placed  under  a  special  jurisdiction.  It 
these  relations  and  under  these  conditions  that  we  iind  the  earliest  trac 
extraterritoriaUty. 

»  Moore,  op,  ciL,  Vol.  2,  p.  761;  Westlake,  International  Law  (1910),  Pt.  1,  p.  88;  ] 
Jayne  Hill,  A  History  of  Diplomacy  in  the  International  Development  of  EHirope  (1 
Vol.  2,  p.  48. 

i«  Sir  Henry  S.  Maine,  Andent  Law  (1906),  p.  106  fif. 

u  Sir  James  G.  Fraser,  Folk-Lore  in  the  Old  Testament  (1918),  Vol.  1,  p.  418.  Wha 
may  be  the  proximate  causes,  whatever  may  be  the  predse  degree  of  his  fear  and  hatred 
the  fact  remains  that  even  to  this  day  the  savage  fears  and  hates  the  stranger.  He 
upon  him  as  an  enemy,  and  it  may  be  as  a  being  brutish,  monstrous  or  devilish. 
Hamilton  Grierson,  The  Silent  Trade,  1903,  p.  30  fif ;  G.  Taplin  in  J.  D.  Wood's,  The  N 
Tribes  of  South  Australia,  p.  1  ff ;  R.  F.  Burton,  The  Captivity  of  Hans  Stade  of  Hei 
A.D.  1547-1555  among  the  Wild  Tribes  of  East  Brazil;  C.  M.  Doughty,  TnvelB  in  A 
Deserta  (1921),  Vol.  1,  pp.  276,  170,  580;  W.  R.  Smith,  Lectures  on  the  Beligioii  < 
Semites  (1894),  p.  121  ff. 
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In  Egypt 

The  Egyptians  considered  all  foreigners  unclean.  They  would  not  eat 
with  them  nor  have  any  personal  relations  with  them.^  Foreigners  were 
therefore  secluded.  It  would  have  been  considered  a  degradation  if  for- 
eigners had  been  allowed  to  have  the  same  rights  and  duties  which  the 
Egyptian  law  provided  for  natives.  Hence  we  meet  the  various  foreign 
colonies  with  their  own  personal  laws. 

When  the  Jews  migrated  into  Egypt  from  the  land  of  Canaan  (about 
1500  B.C.),  they  were  assigned  the  region  of  Goshen.  Here  they  lived  under 
their  own  patriarchal  sjrstem  as  was  practiced  by  them  in  Canaan.  They 
possessed  their  own  elementary  institutions  for  the  maintenance  of  justice 
and  order.  Simple  rules  for  the  punishment  of  offenders  were  administered, 
their  tribal  leaders  acting  as  judges.^^ 

The  Jews  were  not  the  only  foreigners  who  received  permission  to  settle  in 
Egypt.^*  In  the  18th  dynasty  (1580-1350  B.C.)  the  Mentin,  a  nomadic 
tribe,  were  expelled  from  their  homes  and  were  allowed  to  settle  in  a  pre- 
scribed locaUty  in  the  region  of  Goshen.  Again,  under  Memephta  (1220 
B.C.)  a  body  of  Shasu  (Bedouin)  obtained  a  colony  in  Egypt  to  live  in.^' 
During  the  reign  of  Ramses  II  (1292-1225  B.C.)  there  lived  many  Phoeni- 
cians and  other  aUens  in  Egypt.  The  Phoenicians  were  assigned  a  specific 
part  of  Memphis  to  live  in.  It  soon  became  known  as  the  ''camp  of  T3rr- 
ians,"  the  Phoenicians  being  of  the  city  of  Tyre.  Here  they  had  their  own 
temples  and  worshipped  Baal  and  >^tarte,  their  own  gods.*®  The  merchants 
of  Tjrre  were  subject  to  their  own  laws.*^ 

Again,  at  the  time  of  King  Psaratik  I  (663-609  B.C.)  we  find  Greek  settle- 
ments in  Eg3rpt,  especially  in  th(t  Western  Delta.  In  Memphis  there  lived 
besides  Greeks  also  other  foreignt  rs.  Other  large  cities  were  apportioned  to 
accommodate  the  foreigners.^  Near  Bubastis,  foreign  merchants  were 
given  a  permanent  settlement.^ 

Amasis  (570-526  B.C.),  or,  as  he  is  also  known,  Ahmose  II,  did  not  per- 
mit the  Greeks  to  settle  where  they  pleased,  as  they  were  evidently  allowed 
to  do  theretofore.  Naucratis,  a  new  city,  was  granted  to  them.  Here 
they  Uved  under  their  own  laws  and  worshipped  their  gods.^  Naucratis  was 
"in  all  essentials  a  Greek  city.''  ^    The  Greeks  had  also  the  right  to  appoint 

» Herodotus,  2:41;  Genesis,  43:32;  A.  H.  Sayoe,  T'le  Early  History  of  the  Hebrews 
(1807),  p.  174.  "  S.  R.  Driver,  The  book  of  Exodus  (1911),  p.  xlvi. 

i<  A.  H.  Sayoe,  The  Higher  Criticism  (5th  ed.  1895).  pp.  222,  248;  Early  Israel  and  the 
Surrounding  Nations  (1899),  p.  44  ff;  Early  History  of  ':he  Hebrews,  p.  212. 

1*  David  G.  Hogarth,  Authority  and  Archaeology  (1S99),  pp.  59,  68. 

*•  Herodotus,  2: 112;  James  Henry  Breasted,  A  Hislory  of  Egypt  (1924),  p.  448. 

s>  Sir  Travers  Twiss,  Law  of  Nations  (2nd  ed.  1884),  Vol.  I,  p.  444. 

»  Breasted,  op.  cit,,  p.  577  ff. 

X  A.  H.  Sayce,  The  Ancient  Empires  of  the  East  (1886),  p.  53  ff. 

**  Sayoe,  op.  cit,,  pp.  55,  180;  G.  Maspero,  The  Passing  of  the  Empires  (850  B.C.-330 
B.C.),  1900,  p.  647  ff.  »  Breasted,  op.  cU,,  p.  590. 
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the  governors  of  the  city.^  That  the  Greek  colonies  in  Egypt  constitu 
a  real  imperium  in  imperio  may  be  fully  gathered  from  the  following  que 
tion  from  Phillipson: 

The  Eg3rptians  often  allowed  foreign  merchants  to  avail  themsel 
of  local  judges  of  their  choice  and  even  of  their  own  nationality  in  or 
to  regulate  questions  and  settle  differences  arising  out  of  mercan 
transactions,  in  accordance  with  their  foreign  laws  and  customs — 
Greeks  especially  enjoyed  these  privileges  on  f}g3rptian  territory.*^ 

In  Babylonia 

In  Babylonia  we  do  not  find  the  jealous  exclusiveness  which  we  found 
Egypt  and  which  characterized  most  of  the  nations  of  antiquity.**  Il 
partly  due  perhaps  to  the  mixed  character  of  the  Babylonian  race.  M 
probably  the  commercial  instinct  of  the  people  was  largely  responsible 
their  Uberal  view  towards  foreigners.  The  Babylonians  welcomed  u 
their  midst  both  the  foreigners  and  their  gods.**  Nevertheless,  the  asLCi 
law,  which  was  ascribed  to  Ea,  the  god  of  Culture,  could  not  apply  to  stn 
gers.  The  state  judges  issued  their  judgments  in  the  name  of  and  on  bell 
of  the  gods.  Hence  special  judges  heard  ca^s  in  which  both  parties  w 
foreigners.  The  judges  belonged  to  the  same  nationaUty  as  the  litigai 
Furthermore,  if  it  was  the  law  of  the  litigant's  country  to  have  the  ti 
heard  before  a  jury,  the  same  procedure  was  followed,  even  though  Ba] 
Ionian  natives  were  not  tried  before  a  jury.  In  case  one  of  the  parties  wa 
Babylonian  native,  the  case  was  re-heard  by  a  native  tribunal.  The  f 
eigners  settled  in  special  districts.  One  of  these  colonies  was  known 
''the  district  of  the  Amorites."  It  seems  that  the  foreigners  could  freely  b 
and  sell  land  and  other  property.*^  Another  interesting  fact  in  Babylo] 
was  that  it  was  quite  common  for  the  Babylonian  authorities  to  grant  to 
entire  community  immunity  from  taxation  and  other  burdens.  Suoti 
decree  was  granted  about  1200  B.C.  by  Nebuchadnezzar  I  to  the  district 
Bit  Karziyabku.  The  Babylonian  Government  ceased  to  have  author 
and  jurisdiction  in  this  community.  The  real  motive  is  hard  to  guess  a 
remains  an  open  question.  Perhaps  it  was  due  to  commercial  reasons. 
may  also  be  in  the  fact  that  the  Babylonians  would  rather  exempt  forei 
conmiunities  from  their  sacred  jurisdiction  than  to  allow  them  to  enjoy  i 

*•  Herodotus,  2: 154,  178;  H.  R.  Hall,  The  Ancient  History  of  the  Near  East  (7th 
1927),  p.  528  flf. 

s7  Coleman  Phillipson,  The  International  Law  and  Customs  of  Ancient  Greece  i 
Rome  (1911),  Vol.  I,  p.  193. 

>•  S.  A.  Cook,  The  Laws  of  Moses  and  the  Code  of  Hammurabi  (1903),  p.  276. 

**  M.  Jastrow,  The  Religion  of  Babylonia  and  Assyria,  p.  064. 

«•  A.  H.  Sayce,  The  Early  History  of  the  Hebrews  (1897),  pp.  57-^58. 

n  A.  H.  Sayoe,  Babylonians  and  Assyrians  (1899),  p.  186  ff.    Professors  Obnstead  (E 
tory  of  Assyria,  1923)  and  Jastrow  (The  Civilization  of  Babylonia  and  Assyria,  1915) 
silent  on  the  subject  of  the  foreigner's  status  in  that  part  of  the  ancient  world. 
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The  Foreigner  Among  the  Hebrews 

This  chapter  deserves  a  paper  by  itself.  The  writer  regrets  that  due  to 
limited  space  allowed,  he  has  to  satisfy  himself  with  a  rough  sketch  of  the 
status  of  the  foreigner  among  the  Hebrews. 

The  Old  Testament,  of  course,  is  the  basic  law.  An  extensive  literature, 
however,  has  been  written  on  this  subject  through  the  ages,  ever  since  the 
time  of  Josephus.^ 

The  position  of  the  alien  in  the  pre-Canaanite  period  is  not  quite  known. 
After  the  settlement  in  Canaan  and  up  to  the  time  of  Solomon,  the  relations 
between  Jews  and  foreigners  seem  to  have  been  free  and  unrestricted. 
When  a  political  supremacy  became  established  in  Israel,  the  birth  of  a 
distinct  national  feeling  was  noticed.  Gradually  the  rights  of  citizenship 
were  in  part  formally  restricted  to  the  IsraeUtes.  Some  of  the  foreign  tribes 
were  reduced  to  slavery.  (Joshua,  9:  27;  First  Kings,  9:  20  flf.)  The  rest 
occupied  an  inferior  position.  The  ancient  Hebrews  distinguished  two 
classes  of  aliens.  The  Ger  Toahab  denoted  a  resident  alien.  He  was  a 
foreigner  who  settled  in  the  land  for  a  longer  or  shorter  period.  He  was 
protected  by  a  private  citizen  or  family,  clan,  powerful  chief,  or  sometimes 
by  the  State." 

The  second  class,  Nochri,  or  Ben  Nechar,  simply  denoted  a  foreigner. 
This  alien  was  governed  by  his  own  laws  and  customs  while  in  Palestine. 
The  Ger  Toshdbf  the  resident  alien,  became  domiciled  in  the  Jewish  land  by 
choice  and,  therefore,  was  subject  to  Jewish  law,  civil  and  criminal.  In 
other  words,  with  regard  to  the  foreigner  who  did  not  intend  to  stay  in  the 
country,  the  alien  of  passage,  as  he  is  sometimes  referred  to,  the  Jews  admin- 
istered the  same  principles  as  the  other  nations  in  ancient  times.  But  with 
regard  to  foreigners  who  worshipped  Yahweh,  as  the  God  of  the  land  of 
Israel,  without  necessarily  renouncing  their  allegiance  to  the  gods  of  their 
native  land,*^  there  was  the  principle,  ''There  shall  be  one  law  for  you  and 
for  the  stranger  that  sojoumeth  with  you."  ** 

There  are  constant  exhortations  to  deal  justly  and  generously  with  the 
Ger.  (Ex.  22:  20).  He  is  grouped  with  other  needy  and  helpless  classes 
(Dt.  26:12;  Lev.  19:10).    The  Prophets  (Jer.  7:6,  22:3;  Ezek.  22:7, 

**  Of  some  of  the  more  recent  works  the  reader  is  referred  to  Das  JvderUum  und  seine 
UmweU,  Berlin,  1927,  by  Michael  Guttman.  "A  vivid  background  for  the  study  of  Hebrew 
Law,"  in  general,  is  supplied  by  my  former  teacher,  the  late  Professor  J.  M.  P.  Smith,  in  his 
Origin  and  History  of  Hebrew  Law,  University  of  Chicago  Press,  1931.  Alfred  Bertholet's 
"Die  Stellung  der  Israditen  und  der  Juden  zu  den  Fremden"  Freiburg,  I.  B.,  1896,  ought  not 
to  be  ignored. 

**  The  social  position  of  the  Hebrew  Ger  (Toahab)  is  similar  to  the  corresponding  Arabic 
Jar,  Semitic  communities  were  composed,  in  addition,  of  free  tribesmen  of  pure  blood,  also 
of  a  class  of  people  who  were  personally  free,  but  had  no  political  rights.  They  were  pro- 
tected strangers.  See  Smith,  Religion  of  the  Semites,  p.  75  ff,  and  also  his  Kinship  and 
Marriage  in  Early  Arabia,  p.  40  ff.  *^  Compare  Second  Kings,  17: 24-41. 

»Ex.  12: 60;  Lev.  24: 22;  Nu.  9: 14, 15: 15,  16,  29. 
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29;  Zech.  7: 10;  Mai.  3:  5),  and  the  Law  (Ex.  23: 9;  Lev.  19: 33;  Dt.  24: 
protest  bitterly  against  oppression  inflicted  upon  the  Get.  Solicitude  for 
resident  alien,  to  the  extent  of  loving  him  as  much  as  though  he  we] 
fellow  Hebrew,  is  the  law  of  Lev.  19: 34.  The  same  care  for  aliens  app 
in  Ex.  22:  21,  23: 9;  Dt.  10: 19. 

Besides  the  two  classes  of  the  Ger  and  the  Nochri^  the  Old  Testament 
tinguishes  between  the  various  nationalities  of  foreigners.  The  Anmios 
and  the  Moabites  down  to  the  tenth  generation  are  denied  the  righi 
membership  in  the  Hebrew  community  through  marriage.  In  the  caB 
the  Ekiomites  and  Egyptians,  however,  their  children  of  the  third  genera' 
may  marry  members  of  the  Hebrew  community  (Dt.  23: 4-9). 

In  Greece 

The  Greeks,  too,  like  the  Egyptians  and  Uke  other  races  in  antiquity, 
sumed  a  superiority  to  all  other  people.  Strangers  were  looked  upoi 
barbarians.  Stranger,  barbarian  and  enemy  were  often  fiynonjrmous  ^ 
the  Greeks  (and  with  the  Romans  also,  as  we  shall  see  in  the  next  chapt 
Strangers  were  regarded  as  having  been  ordained  and  intended  by  natur 
be  the  slaves  of  the  Greeks  with  no  rights  whatsoever.  The  adoption  of  i 
method  to  carry  out  this  intention,  be  it  of  a  forcible  or  a  deceitful  nati 
was  assumed  justifiable  in  the  eyes  of  the  gods.*^ 

In  the  time  of  Homer,  piracy  and  theft  from  foreigners  were  not  restrai 
by  law.  These  two  crimes  were  not  even  regarded  as  immoral  and  a 
social  in  case  the  victim  was  a  foreigner.'^  The  divine  law  believed  tc 
promulgated  by  Zeus  was  only  for  the  Greek  race.  Foreigners,  theref< 
had  no  means  of  judicial  redress.  The  only  means  of  redress  was  by 
prisal  or  self-help.** 

Patriotism  and  keen  jealousy  of  foreign  interference  occasioned  mul 
distress  and  an  unbending  spirit  of  opposition.  It  frequently  led  to  k 
strife  and  obstinate  wars.    Thus  a  rigid  exclusiveness  prevailed. 

About  two  or  three  centuries  later,  especially  in  the  age  of  Hesiod, 
judicial  system  had  advanced  considerably.    The  processes  of  law  ?i 
compulsory.    Witnesses  were  produced.    The  statements  of  both  par 
and  witnesses  were  made  under  oath.     Also  the  foreigner  was  permittee 
bring,  in  some  cases  at  least,  actions  against  citizens.'* 

The  growth  of  commerce  made  it  desirable  that  foreigners,  too,  should 
able  to  collect  their  debts.    Again,  some  security  to  person  and  property 

••  Phillipeon,  op.  a<.,  Vol.  I,  p.  30  ff. 

''  R.  J.  Bonner,  Administration  of  Justice  in  the  age  of  Homer,  daancal  Philology, ' 
VI,  p.  12  fif.    Though  Homer  often  8a3rs  that  strangers  and  the  poor  oame  from  Zeus, 
that  suppliants  were  under  his  special  protection  (The  Odyssey,  6: 207  fiF;  14: 508;  7:  ] 
7: 181 ;  9: 270).    Thus  2^us  is  often  called  Xenios,  the  Protector. 

'*  H.  G.  Robertson,  The  Administration  of  Justice  in  the  Athenian  Eknpire  (1924),  p 

>•  Bonner  and  Smith,  The  Administration  of  Justice  from  Homer  to  Aristotle  (19 
p.  310  ff. 
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foreign  merchants  and  travellers  had  to  be  procured.  Hence  there  arose  a 
very  general  practice  of  concluding  treaties  between  friendly  States.  These 
treaties  regulated  the  procedure  for  the  trial  of  actions  brought  by  the  indi- 
vidual subjects  of  different  States  against  one  another,  or  by  an  individual 
against  a  foreign  State,  or  by  a  foreign  State  against  an  individual  subject. 

As  a  result  of  these  treaties,  commerce  was  encouraged  and  friction  which 
often  leads  to  war  was  obviated.  "Commerce,"  says  Montesquieu,  "neces- 
sarily remedies  destructive  prejudices."  The  narrow  exclusiveness  was 
constantly  being  broken  down  by  the  exigencies  of  conmierce.  Interna- 
tional relationship  was  promoted  and  the  status  of  the  foreigner  became  some- 
what tolerable. 

Foreigners  were  placed  under  the  protection  of  the  proxenoi.  The  office 
of  the  proxenua  was  similar  to  the  modem  consulate  and  it  is  even  regarded 
by  some  scholars  as  its  earliest  prototype.^®  As  in  our  age,  so  also  in  the 
ancient  world,  the  policy  of  consular  service  was  based  on  reciprocity  doc- 
trines. It  is  said  that  nearly  all  the  Greek  republics  had  proxenoi  in  Egypt. 
Proxenoi  were  appointed  either  by  the  foreign  government  or  by  the  pro- 
tecting State.    Athens  followed  the  first  rule,  Sparta  the  second. 

Of  more  interest  to  us  is  the  special  system  of  jurisdiction  for  foreigners 
which  in  ancient  Greece  received  its  most  remarkable  development.  All 
resident  aUens  (metoicoi)  were  under  the  jurisdiction  of  special  magistrates, 
the  polemarch.^  These  magistrates  tried  civil  suits  in  which  foreigners  were 
involved;  but  they  had  no  authority  to  charge  criminal  actions.  They  also 
heard  appeals  from  the  decisions  of  the  arbitrators.  In  criminal  matters, 
foreigners  were  on  the  same  footing  as  natives,  except,  when  found  guilty, 
the  penalty  inflicted  was  usually  more  severe.  Sometimes  such  magistrates 
were  appointed  on  the  initiative  of  the  particular  national  government  in 
question;  sometimes  provisions  were  arranged  to  that  effect  by  means  of  the 
treaties  mentioned  above.  In  some  cases  these  judges  exercised  full  judicial 
power  in  pronouncing  decisions  as  to  the  matters  in  dispute;  in  others  they 
appear  to  have  merely  investigated  the  points  at  issue,  and  submitted  their 
results  to  the  ordinary  magistrates  who  were  to  deliver  the  final  verdict. 

The  principle  of  lex  loci  corUractua  was  sometimes  applied  in  settlements 
of  conflicting  claims.  Sometimes  the  lex  domicilii  of  the  defendant  was 
followed.  More  often  broad  equitable  principles  were  invoked  in  order  to 
effect  a  fair  reconciliation.  Dr.  Phillipson enumerates  instancesof  such  special 
judges  and  jurisdictions  all  of  which  prove  the  immiscibility  of  the  alien  in 
Greece,  as  in  the  rest  of  the  ancient  world,  so  far  as  his  judicial  status  was  con- 
cerned. Different  laws,  often  his  own  national  laws,  administered  by  different 
judges,  often  selected  from  his  own  nationality,  were  applied  to  the  foreigner.^ 

*•  PhiUipson,  op.  cU,,  Vol.  I,  p.  147  ff. 
^  Gilbert,  Greek  Constitutional  Antiquities  (1895),  I,  p.  174. 

^  Herodotus,  6: 42;  Hitzieg,  AUgrieekische  Staaisvertrage  uber  ReehUhUfe,  p.  28  ff ;  Phillip- 
son,  op.  ciLf  Vol.  I,  p.  192  fif. 
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In  Rome 

The  Romans  had  less  national  pride  and  superiority  complez  than 
Greeks  both  in  regard  to  religion  and  to  state  matters.  Their  attitude 
ward  foreigners  was  marked  by  less  exclusiveness  and  greater  liberality  c 
systematic  character  than  that  of  the  Greeks.  Foreign  religions  and  fore 
gods  were  more  readily  admitted  into  the  Roman  CJommonwealth.  I 
concerning  juridical  capacity,  it  had  to  be  sanctioned  and  regulated 
means  of  explicit  pacts  and  treaties.^  With  the  development  of  Rome 
other  spheres  of  life,  there  was  introduced  gradual  and  continual  relaxat 
of  the  early  stringent  exclusiveness.^ 

The  ever-increasing  intercourse  and  communication  in  warlike  as  well 
in  peaceful  relationships  tended  to  promote  the  adoption  of  various  cc 
promises.  The  institutions  of  hospitum  and  clientela  were  introduo 
These  institutions  assured  the  hospitality  of  the  Roman  State  either  to 
individual  or  to  a  collective  body  of  citizens  of  a  foreign  State.  A  profov 
influence  on  conceptions  and  ideals  of  international  conduct  was  soon  exert 
A  universal  desire  was  fostered  for  entering  into  formal  treaties  of  peaoej 
alliance,  of  commerce.  The  Jils  Civile^  Roman  Civil  Law,  could  not  ap] 
to  people  other  than  Romans.  The  institution  of  "recuperators''  ^ 
established,  to  examine  the  disputes  in  which  foreigners  were  involvi 
Later,  further  methods  of  adjusting  the  rights  and  duties  of  foreigners  h 
to  be  found.  Otherwise — and  this  was  a  danger  of  real  importance  in  i 
ancient  world — they  would  settle  their  controversies  by  armed  strife.  1 
Romans  followed  the  Greeks,  the  Egyptians  and  other  ancient  peoples, 
special  jurisdiction  was  assigned  to  foreigners.  Somewhat  like  the  pi 
march  in  Greece,  the  praetor  peregrtntis,  a  more  permanent,  a  more  comp 
hensive  and  efficacious  jurisdiction  was  set  up  to  meet  the  growing  demai 
of  foreign  immigrants.^  The  exact  date  of  the  origin  of  the  praetor  pe 
grinus  is  not  quite  certain.  It  was  apparently  instituted  around  the  mid 
of  the  2nd  century  B.C.  He  appUed  the  provisions  of  the  Jus  Gentiv 
This  code  consisted  of  a  collection  of  rules,  principles  and  customs  of  1 
various  Italian  tribes.  Indeed  those  were  ''all  the  nations"  whom  1 
Romans  had  the  means  of  observing  and  who  sent  successive  swarms 
immigrants  to  Roman  soil.  These  rules,  therefore,  were  accepted  as  ''bii 
ing  by  all  people."  In  case  the  provisions  of  the  JtAS  Gentium  were  fou 
inadequate  or  inoperative,  the  Jus  Originis,  the  original,  personal  law  of  1 
foreigner  was  applied.  Aliens  were  refused  the  enjoyment  of  the  Jim  Cm 
As  a  result  of  this  method,  we  meet  in  the  same  State,  and  at  times  in  \ 
same  city,  various  communities  each  living  under  its  own  law.  The  Lo 
bards  Uved  under  Lombard  law,  and  the  Romans  under  Roman  law,  e 
Later,  in  the  dajrs  which  followed  the  downfall  of  the  Roman  Empire,  tl 

^  Theodor  Mommsen,  History  of  Rome  (1895),  p.  199  ff. 
^  Phillipeon,  op.  cU,,  p.  213  ff.         ^  Maine,  ap.  cU.,  p.  51  ff. 
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differentiation  of  laws  extended  even  to  the  various  branches  of  the  Germanic 
invaders.  The  Goths,  the  Franks,  the  Burgundians,  each  individual  was 
subject  to  his  own  personal  law  while  resident  in  the  same  country.  Savigny 
summarizes  this  condition  by  saying  that  ''it  often  happened  that  five  men 
each  under  a  different  law  would  be  found  walking  or  sitting  together."  ^ 

Conclusion 

To  summarize  these  pages,  we  come  to  the  conclusion  that  the  ancient 
world,  beginning  with  the  Eg3rptians  and  up  to  the  Romans,  never  per- 
mitted members  of  other  communities  to  enjoy  the  law  of  the  State  where 
they  lived.  On  the  other  hand,  absolute  territorial  sovereignty  and  law 
were  not  emphasized.  Aliens  had  recourse  to  their  own  particular  legal  sys- 
tems and  customs.  The  ancient  world  concerned  itself  very  little,  if  at  all, 
with  the  task  of  effecting  a  reconciliation  between  personal  and  territorial 
laws.  It  is,  therefore,  in  ancient  history  that  we  find  the  origin  of  the 
jurisdiction  of  extraterritoriality.  There  is,  however,  one  fundamental 
difference  between  the  regime  of  extraterritoriality  in  antiquity  and  in  our 
age.  While  we  consider  it  a  great  privilege  to  be  able  to  live  under  our 
home  law  and  be  subject  to  our  home  judges  during  our  stay  in  a  fore^ 
country,  the  foreigner  in  the  early  days  of  history  sought  on  the  contrary  to 
be  equally  treated  with  the  native  of  the  State  and  to  be  subject  to  his  law. 

^  F.  C.  von  Savigny,  Private  Interaational  Law,  Vol.  1,  p.  116  fif. 


A  COMPARATIVE  STUDY  OF  LAWS  RELATING  TO  NATIO 
ALITY  AT  BIRTH  AND  TO  LOSS  OF  NATIONALITY  ♦ 

By  Dubward  V.  Sandifeb 
Assistant  to  the  Legal  Adviser^  Department  of  State 

The  comprehensive  revision  of  the  nationality  laws  of  the  United  Stat 
now  being  formulated  in  pursuance  of  an  Executive  Order  issued  by  Pk 
dent  Roosevelt  on  April  25, 1933,  lends  special  interest  and  value  at  the  pr 
ent  time  to  a  comparative  study  of  the  laws  of  foreign  states  relating 
nationality  at  birth  and  to  the  loss  of  nationality.  The  Executive  Ore 
referred  to  provides: 

The  Secretary  of  State,  the  Attorney  General,  and  the  Secretary 
Labor  are  designated  a  committee  to  review  the  nationality  laws  of  t 
United  States,  to  recommend  revisions,  particularly  with  reference 
the  removal  of  certain  existing  discriminations,  and  to  codify  the 
laws  into  one  comprehensive  law  for  submission  to  Congress  at  t 
next  session. 

The  task  thus  outlined  proved  to  be  of  such  magnitude  that  it  was  i 
possible  to  complete  the  proposed  code  in  time  for  its  pi^esentation  to  t 
last  session  of  Congress,  but  it  is  anticipated  that  it  will  be  submitted 
Congress  shortly  for  appropriate  action. 

Nationality  is  a  field  in  which  a  comparative  study  of  the  law  is  of  spec 
value  because  of  the  great  complexity  and  the  seemingly  endless  variety 
problems  that  arise  out  of  cases  in  which  questions  of  nationality  are  : 
volved,  and  because  of  the  desirability  of  avoiding,  as  far  as  is  practical] 
unnecessary  conflicts  of  law  in  this  field.  Conflict  is,  of  course,  inevital 
in  a  field  in  which  such  a  large  number  of  separate  entities  legislate  in< 
pendently,  with  but  limited  regulation  by  accepted  rules  of  intematioi 
law.  This  very  situation,  however,  makes  a  comparative  study  of  the  h 
the  chief  hope  of  progress  in  the  direction  of  securing  any  degree  of  hanno: 
ous  interlocking  of  the  laws  on  this  important  subject. 

The  large  number  of  naturalized  citizens  in  the  United  StateSj  its  trai 
tional  policy  on  the  question  of  expatriation,  and  the  activities  and  far  flu 
interests  of  American  citizens  abroad,  with  the  consequent  possible  somt 
of  irritation  in  our  foreign  relations  arising  out  of  the  protection  of  su 
citizens,  if  our  nationality  laws  unnecessarily  come  into  conflict  with  t 
laws  of  other  countries,  render  a  study  of  foreign  laws  of  peculiar  importai 
in  drafting  a  nationality  code  for  the  United  States. 

*  The  writer  desires  to  acknowledge  his  indebtedness  to  Mr.  Richard  W.  Floumoy,  Jr. 
whose  suggestion  this  study  was  undertaken,  and  who  has  been  kind  enough  to  mafc 
number  of  valuable  suggestions  with  respect  to  the  text  of  this  article. 
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The  analysis  which  follows  has  reference  only  to  statutory  provisions  on 
nationality.  It  does  not,  therefore,  purport  to  furnish  a  complete  picture 
of  the  laws  of  any  given  country  with  respect  to  the  subjects  included. 
Needless  to  say,  in  many  foreign  countries  statutory  gaps  have  been  filled 
in  by  judicial  decisions  and  by  administrative  regulations  and  interpreta- 
tions, just  as  they  have  been  to  some  extent  in  the  United  States.  Never- 
theless it  is  believed  that  a  study  of  the  statutory  provisions  of  foreign  laws 
will  serve  the  essential  purpose  of  such  a  comparative  study,  because  of  the 
fact  that  the  basic  rules  of  the  laws  of  most  of  the  countries  involved  are 
included  in  the  statutes.^ 

I.  Nationality  at  Birth 
Jus  Soli 

Unconditional.  The  unconditional  rule  of  jus  soli  obtains  in  twenty-one 
foreign  countries.  Of  these  thirteen  are  Latin  American  countries:  Argen- 
tine Republic,  Bolivia,  Brazil,  Chile,  Cuba,  Dominican  Republic,  Ecuador, 
Guatemala,  Mexico,  Paraguay,  Peru,  Uruguay,  Venezuela.*  Six  of  the 
others  are  members  of  the  British  Empire:  Great  Britain  and  Northern 
Ireland,  Australia,  Canada,  Newfoundland,  New  Zealand,  British  India.' 

^  For  an  extensive  and  thorough  tabular  analysis  of  the  nationality  laws  of  the  various 
states  see  Appendix  No.  1  to  the  draft  code  on  The  Law  of  Nationality,  Research  in  Inter- 
national Law,  Harvard  Law  School,  this  Journal,  Vol.  23,  Spl.  Supp.  (April,  1929). 

*Abgbntinb  Republic,  Law  No.  346,  Oct.  8,  1869,  Art.  1  (1),  (3),  (5),  Richard  W. 
Floumoy,  Jr.  and  Manley  O.  Hudson,  Editors,  A  CoUection  of  NatiorudUy  Laws  (1929),  p.  10. 
(Page  references  given  hereafter  in  italic  following  each  provision  of  law  refer  to  Floumoy 
and  Hudson,  unless  otherwise  indicated) ;  BoLiVLk,  Constitution  of  Oct.  17, 1880,  Art.  31 
(1),  p.  46;  BRAZHi,  Constitution  of  1934,  Art.  106  (a),  Ernest  Hambloch,  BrazUian  Conati- 
Hdion  of  1934,  together  with  new  and  revised  tfereion  in  English  of  the  text  of  the  Brazilian 
ConstitiUion  of  1891  as  amended  in  19X6,  p.  43;  Chile,  Constitution  of  Sept.  18, 1925,  Art.  5, 
p.  170;  Cuba,  Constitution  of  Feb.  3, 1934,  Art.  4  (1),  Oaceta  OJicial  de  la  RepMica  de  CuIhi, 
ediddn  extraordinaria,  No.  10,  Feb.  8,  1934,  p.  3;  Dominican  Republic,  Constitution  of 
June  20,  1929,  Art.  8  (2),  p.  217;  Ecuador,  Constitution  of  Mar.  26,  1929,  Art.  7,  p,  221; 
Guatemala,  Constitution  of  1879  as  revised  in  1887, 1897, 1927,  Art.  5  (1),  p.  321;  Mexico, 
Constitution  of  1917  as  amended  Jan.  18,  1934,  Art.  30,  A,  I,  III,  Roman  R.  Millan,  Con' 
etitud&n  PolUica  de  los  Estados  Unidos  Mexicanos,  eon  todas  siu  reformas  edici6nes  hasta 
Fibrero  de  1934,  p.  24;  Law  of  Nationality  and  Naturalisation,  Jan.  20,  1934,  Art.  1  (I), 
(III),  enclosure  with  Despatch  No.  156,  Jan.  26,  1934,  from  American  Consul  General, 
Mexico  City,  to  Secretary  of  State;  Paraquat,  Constitution  of  Nov.  25, 1870,  Art.  35  (1), 
p.  471;  PftRU,  Constitution  of  April  9, 1933,  Art.  4,  ConstitudAn  PoUtica  del  Peru  sancionada 
par  el  Congreso  Constituyente  de  1931,  lima  (1933),  p.  3;  Uruguay,  Constitution  of  May  18, 
1934,  Art.  65,  Proyecto  de  Constitucidn  sancionada  par  la  ConoenctAn  Nacional  Constituyente 
d24de  Marzo  de  1934,  PvbUcadAn  Ofidal  (Official  text  of  constitution  which  went  into  ^ect 
on  May  18,  1934);  Venezuela,  Constitution  of  May  29,  1929,  Art.  28  (1),  p.  640. 

*  Great  Britain  and  Northern  Ireland,  Nationality  and  Status  of  Aliens  Act,  1914, 
as  amended  by  Acts  of  1918  and  1922,  Sees.  1  (1)  (a),  (c),  (2),  p.  62;  Australia,  Nationality 
Act,  1920-1925,  Sees.  6  (1),  (a),  (c),  (2),  p.  89;  Canada,  Naturalization  Act  of  1914,  Sec.  3 
(1)  (a),  (c),  (2),  p.  76;  Newfoundland,  Consolidated  Statutes,  Third  Series  (1916),  Art.  1 
(1)  fa),  (c),  (2),  p.  137;  New  Zealand,  British  Nationality  and  Status  of  Aliens  (in  New 
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Two  countries,  Siam  and  Venezuela,  have  adopted  the  unconditioiial  ru 
jus  sanguinis  as  well  as  that  of  ju^  soli*  The  Kingdom  of  Saudi  Arabii 
adopted  both  rules,  but  with  the  important  limitation  on  jus  soli  that 
dren  bom  in  the  country  of  foreign  parents  are  Hejaz  subjects  only  so 
as  they  reside  in  the  Kingdom.*  The  unconditional  rule  of  jus  soli  fon 
basic  part  of  the  United  States  law  of  nationality,  having  been  taken 
from  the  English  common  law.* 

A  number  of  countries,  the  laws  of  most  of  which  are  based  principall 
ju^  sanguinis,  have  the  unconditional  rule  of  jus  soli,  but  combined  wiU: 
privilege  on  the  part  of  the  person  concerned,  on  attaining  his  majorit; 
rejecting  the  nationality  of  the  place  of  his  birth  and  of  electing  the  na1 
ality  of  his  parents:  Albania,  Bulgaria,  Cuba,  Denmark,  France,  More 
Tunis,  Greece,  Iceland,  Italy,  Luxemburg,  Norway,  Persia,  Portugal 
Salvador,  Sweden,  and  Turkey.'  Under  the  laws  of  most  of  these  states, 
election  is  dependent  upon  the  submission  of  proof  that  the  person  ret 
the  nationality  of  his  parents  which  he  acquired  at  birth  according  to 
rule  of  jus  sanguinis. 

No  country  relies  solely  on  the  rule  of  jiw  soli,  but  in  eleven  count 
Argentine  Republic,  Brazil,  Bolivia,  Chile,  Colombia,  Costa  Rica, 
minican  Republic,  Ecuador,  Guatemala,  Paraguay,  and  Uruguay,  the  pi 
sions  based  on  jus  sanguinis  are  limited  in  scope  to  provisions  including 
following:  That  children  bom  abroad  of  nationals  may  opt  for  the  naf 
ality  of  the  parents  (Argentine  Republic,  Costa  Rica,  Ecuador,  Guatemal 


Zealand)  Act,  1928,  Second  Schedule,  Sees.  1  (1)  (a),  (c),  (2),  p.  Ug;  Bbttish  Indu 
Great  Britain  and  Northern  Ireland. 

*  Siam,  Nationality  Law,  April  10,  1913,  Sec.  3  (3),  p.  624;  Ybnezttbla,  Const.,  Ar 
(1),  p.  640,  *  Saudi  Arabia.    Law  of  Sept.  4,  1926,  Sees.  3,  9,  p,  SSI. 

*  Law  of  April  9, 1866,  as  re&iacted  in  Revised  Statutes,  1878,  Sec.  1992;  Con8tituti< 
1789,  Amendments,  Art.  XIV,  Sec.  1,  pp,  676, 677,    See  U.  S.  v,  Wong  Kim  Ark  (169 
674),  holding  that  the  rule  embodied  in  Sec.  1  of  the  Fourteenth  Amendment  is  m 
declaratory  of  the  common  law  rule  of  jus  soli, 

^  Albania,  Civil  Code,  April  1,  1929,  Art.  6  (3),  p.  6;  Bulgaria,  Law  of  Dec.  31,  ] 
as  amended  on  Jan.  12,  1908,  Dec.  8,  1911,  and  July  24,  1924,  Art.  5  (3),  p.  leS;  C 
Const.,  Art.  4  (1),  Gaeeta  Oficial,  id,,  p.  3;  Denmark,  Law  of  April  18, 1925,  Sec  II,  p. 
France,  Law  of  Aug.  10,  1927,  Arts.  Ill,  IV,  p.  24^;  Morocoo,  Decree  of  Nov.  8,  1 
Art.  1,  p.  291;  Tunis,  Law  of  Dec.  20, 1923,  Arts.  1,  2, 10,  p.  293;  Grebcb,  Law  No.  31 
Oct.  29, 1856,  as  amended  by  the  Decree  Law  of  Sept.  13, 1926,  confirmed  by  the  Deer 
Aug.  12,  1927,  Art.  14  (e),  (f),  p.  316;  Iceland,  Law  of  Jime  15,  1926,  Art.  2,  p. 
Italy,  Law  of  June  13, 1912,  Art.  3  (3),  p.  363;  Luxemburg,  Law  of  Jan.  27, 1878,  Ai 
p.  423;  Law  of  Feb.  5,  1890,  sole  art.,  pp.  423,  424;  Norway,  Law  of  Oct.  3, 1924,  Sec 
11,  pp.  464,  466;  Persia,  Law  of  Sept.  7,  1929,  Arts.  I  (5),  II,  p.  47S;  Supidanen 
Nationality  Act  of  Oct.  21,  1930,  Arts.  I,  II,  enclosure  with  despatch  No.  199,  Noi 
1930,  from  American  Minister,  Teheran,  Persia,  to  the  Secretary  of  State;  Pobtuqal,  < 
Code  of  1867,  Art.  18  (2),  p.  490;  El  Salvador,  Constitution  of  Aug.  13, 1886,  Art.  42 
p.  617;  Sweden,  Law  No.  130  of  May  23, 1924,  Art.  2,  p.  646;  Turkey,  Law  of  May  28, 1 
as  amended  by  Law  of  April  6,  1929,  Art.  4,  p.  672, 

*  Argentine  Republic,  Law  No.  346,  Art.  I  (3),  p.  10;  Coota  Riga,  Constitutio 
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that  children  bom  abroad  of  nationals  in  the  service  of  the  country,  or  who 
have  emigrated  for  political  reasons,  are  nationals  (Brasdl,  Bolivia,  Chile, 
Ecuador,  Paraguay) ;  *  that  children  bom  abroad  of  nationals  become  na- 
tionals by  taking  up  residence  in  the  parent's  country  (Bolivia,  Chile, 
Colombia,  Ecuador,  Guatemala,  Paraguay,  Uruguay) ;  ^^  that  children  bom 
abroad  of  nationals  are  nationals,  provided  they  do  not  acquire,  in  accord 
with  its  laws,  the  nationality  of  the  country  where  they  are  bom  (Dominican 
Republic,  Guatemala). ^^  In  the  other  countries  the  rule  of  jti8  sanguinis 
applies,  with  certain  limitations,  to  the  extent  of  granting  nationality  to  all 
children  bom  abroad  of  fathers,  nationals  of  a  given  country,  and  in  some 
cases  of  either  fathers  or  mothers,  the  latter  rule  obtaining  in  Chile,  Cuba, 
Mexico,  Paraguay,  Peru,  and  Uruguay." 

Conditional.  In  addition  to  the  countries  having  the  unconditional  rule 
of  jus  soli,  the  laws  of  the  following  countries  are  based  principally  on  jus 
soli:  Irish  Free  State, ^'  Colombia,  Costa  Bica,  Czechoslovak  Republic, 
Honduras,  Liberia  (citizenship  restricted  to  persons  of  Negro  descent), 
Morocco,  Netherland  Colonies,  Nicaragua,  Panama,  Union  of  South  Africa. 
The  inclusion  in  this  group  of  Honduras  and  Nicaragua  is  perhaps  somewhat 
doubtful  as  the  basic  rule  in  each  is  that  those  bom  in  the  country  of  na- 
tionals are  nationals,  and  those  bom  abroad  of  either  father  or  a  mother,  a 
national  of  the  country,  may  elect  nationality.^^ 

It  is  of  interest  to  observe  that,  aside  from  Great  Britain  and  the  Irish 
Free  State,  the  Czechoslovak  Republic  is  the  only  European  state  to  base  its 
laws  principally  on  jus  soli. 

The  principal  conditional  rules  of  jus  soli  may,  for  convenience,  be  classi- 
fied as  follows: 

Those  persons  are  nationals  who  are, 

Dec.  7,  1871,  Art.  5  (2),  p.  184;  Ecuador,  Const.,  Art.  8  (2),  p.  £21;  Guatemala,  Const., 
Art.  6  (2),  p.  3^1. 

*  Brazil,  Const.,  Art.  106  (a),  Hambloch,  op.  cU,,  p.  43;  Bolhoa,  Const.,  Art.  31  (2), 
p.  4^;  Chile,  Const.,  Art.  6  (2),  p.  170;  Ecuador,  Const.,  Art.  8  (1),  p.  S^l;  Paraguay, 
Const.,  Art.  35  (2),  p.  471. 

"  Bolivia,  Const.,  Art.  32  (1),  p.  4^;  Chile,  Const.,  Art.  6  (2),  p.  170;  Colombia,  Const, 
of  1886,  Art.  8  (1),  (2),  p.  179;  Ecuador,  Const.,  Art.  8  (2),  p.  221;  Guatemala,  Const., 
Art.  6  (2),  p.  321;  Paraguay,  Const.,  Art.  35  (2),  p.  471;  Uruguay,  Const.,  Art.  65,  Proyecto 
de  Const.,  op.  cit. 

"  Dominican  Republic,  Const.,  Art.  8  (3),  p.  217;  Guatemala,  Const.,  Art.  5  (2),  p.  321 » 

"  Chile,  Const.,  Art.  5,  p.  170;  Cuba,  Const.,  Art.  4,  Oaceta  Oficial,  id.,  p.  3;  Mexico, 
Const.,  Art.  30  (A)  (II),  Millan,  op.  cit.,  p.  24;  Paraguay,  Const.,  Art.  35,  p.  471;  Peru, 
Const.,  Art.  4,  Const.  Politico,  id.,  p.  3;  Uruguay,  Const.,  Art.  65,  Proyecto  de  Const.,  id. 

^*  Recently  a  comprehensive  citizenship  biU  was  introduced  by  the  government  in  the 
Irish  legislatwe.  See  enclosure  with  despatch  No.  147,  Dec.  3,  1934,  from  Legation  at 
Dublin  to  Secretary  of  State.  The  only  law  at  present  in  force  concerning  Irish  citizenship 
is  Art.  3  of  the  Constitution  of  Dec.  6,  1922. 

"  Honduras,  Const.,  Sept.  10, 1924,  Art.  7  (1),  (2),  p.  332;  Nicaragua,  Const.,  Nov.  10, 
1911,  Art.  8  (1),  (2),  p.  448, 
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(1)  Born  within  the  state  of  a  parent  or  parents  likewise  bom  within 
the  state,  or  of  an  aUen  parent  or  parents  domiciled  therein  for  a 
prescribed  period  at  the  time  of  the  child's  birth. 

(2)  Born  within  the  state  of  an  alien  parent  or  parents,  if,  on  coming  of 
age,  nationaUty  is  elected  accorduig  to  a  prescribed  declaration. 

The  states  having  provisions  of  law  falling  under  the  first  of  these  rules 
are:  Albania,  Irish  Free  State,  Colombia,  Free  City  of  Danzig,  Egypt, 
France,  Morocco,  Tunis,  Honduras,  Iraq,  Netherland  Colonies,  Nicaragua, 
Persia,  El  Salvador,  and  Transjordan.^*  The  second  rule  has  been  adopted 
by  the  following  states:  Afghanistan,  Albania,  Belgium,  Belgian  Congo, 
Bulgaria,  Costa  Bica,  Egypt,  Haiti,  Iraq,  Italy,  Luxemburg,  Mexico,  Pales- 
tine, Panama,  Spain  and  Tiu-key." 

There  are  certain  other  provisions  in  the  laws  of  a  number  of  states  which 
may  be  classified  as  conditional  rules  of  jiLS  soli,  though,  strictly  speaking, 
they  are  hardly  true  rules  of  jus  soli,  as  they  are  not  fundamentally  derived 
from  the  real  principle  of  jus  soli,  that  is,  that  a  natural  bond  of  allegiance  is 
created  by  the  bare  fact  of  birth  on  the  soil  of  a  state.  The  rules  in  question 
may  be  summarized  somewhat  as  follows: 

Those  persons  bom  within  the  state  are  nationals, 

(1)  If  the  nationaUty  of  no  other  state  is  acquired  at  birth  (including 
those  born  of  parents  having  no  nationality).^^ 

1*  Albania,  Civil  Code,  Art.  6  (1),  p.  6;  Irish  Free  Statb,  Const.,  Art.  3,  p.  ISO;  CoLOif- 
BiA,  Const.,  Art.  8  (1),  p.  179;  Danzig,  Law  of  May  30, 1922,  Sec.  2,  p.  B09;  Eotpt,  Decree 
Law  No.  19  of  Feb.  27, 1929,  Art.  6  (4),  p.  228;  Francs,  Law  of  Aug.  10, 1927,  Arts.  I  (2), 
II  (1),  pp.  245,  246;  Morocco,  Dahir  of  Nov.  8,  1921,  sole  art..  Decree  of  Nov.  8,  1921, 
Art.  1,  p.  291;  Tunis,  Decree  of  Nov.  8, 1921,  Art.  1,  p.  293;  Honduras,  Const.,  Art.  7  (2), 
(3),  p.  332;  Iraq,  Law  of  Oct.  9,  1924,  Art.  8  (b),  p.  349;  Nbthbrland  Colonies,  Law  of 
Feb.  10,  1910,  as  amended  by  Act  of  June  10, 1927,  Art.  1  (1),  p.  446;  Nicaragua,  Const., 
Art.  8  (1),  p.  44S;  Persia,  Law  of  Sept.  7,  1929,  Art.  1  (4),  p.  473;  El  Salvador,  Const., 
Art.  42  (4),  p.  517;  Tranbjordan,  Nationality  Law  of  Jime  1, 1928,  Sec.  6,  Br.  Pari.  Papers, 
Misc.  No.  14  (1931),  Cmd.  3907,  p.  36. 

^*  Afghanistan,  Code  of  Aug.  1921,  Sec.  85,  p.  3;  Albania,  Civil  Code,  Art.  6  (2),  p.  6; 
Belgium,  Law  of  Dec.  17, 1932,  Arts.  6, 7,  8, 9,  Maniteur  Bdge,  Vol.  102,  No.  352,  Dec.  17, 
1932,  p.  6783;  Belgian  Congo,  Civil  Code  of  1892,  Sec.  5,  p.  42;  Palestine,  Order  of  July 
14, 1925,  Sec.  4  (1)  (a),  p.  162;  Bulgaria,  Law  of  Dec.  31, 1903,  Art.  6,  p.  163;  Costa  Rica, 
Const.,  Art.  5  (3),  p.  184;  Law  of  May  13, 1889,  Art.  (6),  p.  186;  Egypt,  Decree  Law  No.  19, 
Art.  7,  p.  228;  Haiti,  Law  of  Aug.  22, 1907,  Art.  4,  p.  328;  Iraq,  Law  of  Oct.  9, 1924,  Art.  9, 
p.  349;  Italy,  Law  of  June  13, 1912,  Art.  3  (1),  (2),  p.  363;  Luxemburg,  Civil  Code  of  1807, 
as  revised  by  Law  of  Mar.  14, 1905,  Sec.  9,  p.  424i  Mexico,  Law  of  Nationality,  transitory 
provisions,  Art.  3,  loc,  cii.;  Panama,  Constitution  of  Feb.  13,  1904,  as  revised  by  Act  of 
Oct.  19,  1928,  Art.  6,  p.  468;  Spain,  Const,  of  Dec.  9,  1931,  Art.  23  (2),  Oaeeta  de  Madrid, 
Num6ro  Extraordinario,  Dec.  9,  1931,  p.  3;  Civil  Laws  of  1889,  Art.  19,  p.  538;  Turkey, 
Const,  of  May  24,  1924,  Art.  88,  p.  568. 

^7  Albania,  Civil  Code,  Art.  4  (3),  p.  6;  Austria,  Federal  Law  No.  285  of  July  30, 1925, 
Sec.  14,  p.  20;  Palestine,  Order  of  July  24, 1925,  Sec.  3  (c),  p.  152;  China,  Revised  Law  of 
Nationality,  Feb.  5, 1929,  Art.  1  (4),  p.  176;  Czechoslovak  Repubuc,  Constitutional  Law 
No.  236  of  Apnl  9, 1920,  Sec.  2,  p.  201;  Estonu,  Law  No.  87  of  Oct.  27, 1922,  as  amended  by 
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(2)  If  born  of  parents  who  are  unknown,  or  whose  nationality  is 
unknown." 

(3)  In  the  case  of  a  child  found  in  the  state,  the  presumption  being  that 
it  was  born  there,  until  or  unless  the  contrary  is  proved." 

It  will  be  observed  that,  except  with  respect  to  the  third  of  these  rules,  it  is 
not  the  fact  of  birth  within  the  state  that  furnishes  the  primary  basis  of  the 
rules,  but  rather  the  absence  of  proof  of  the  nationality  of  the  persons 
affected  according  to  the  rules  of  jus  sanguinis  that  would  normally  govern. 
Nationality  is  granted  in  these  cases  primarily  as  a  necessary  convenience 
upon  the  basis  of  an  accidental  combination  of  birth  within  the  state  with  a 
void  in  the  individual's  title  to  nationaUty  under  the  rules  of  jus  sanguinis. 

Jus  Sanguinis 

It  appears  that  the  laws  of  seven  states  are  based  solely  on  jua  sanguiriis: 

Finland,  Germany,  Latvia,  Lithuania,  Rumania,  Russia  and  Switsterland." 

Decree  of  Oct.  26,  1634,  Sec.  2  (10),  encloBUre  with  despatch  No.  231,  Nov.  8,  1934,  from 
American  Legation  at  Tallinn  to  Secretary  of  State;  Greater  Lebanon,  Order  No.  16/S 
otJan.  19, 1926.Art.  1  (2),  p.  S9S,- Syria,  Order  No.  16/S  ot  Jan.  19, 1926,  Art.  1  (2).p.S0t: 
Greece,  Law  No.  391,  Art.  14  (2),  p.  Sl/i;  Humqakt,  Law  of  Dec.  20,  1879,  Art.  19  (I), 
p.  339:  Italy,  Law  of  June  13,  1912,  Art.  1  (31,  p.  S6S;  Japan,  Law  No.  66  of  March  1899, 
M  revieed  by  Luw  No.  27,  of  Mar.  1919,  and  Law  No.  19  of  July,  1924,  effective  from  Dec.  1, 
1924,  Art.  4,  p.  S8S:  Tdrket,  I^w  of  May  28,  1928,  Art.  2  (b),  p.  570. 

"Albania,  Civil  Code,  Art.  4  (3),  p.  6;  BKLOrcM,  Law  of  Dec,  17,  1932,  Art.  1  (2), 
MoruUuT  Beige,  id.,  p.  6783;  Bklqian  Conoo,  Civil  Code  of  1892,  Sec.  4  (1),  p.  i2;  Palhb- 
■nm.  Order  of  July  24,  1925,  See.  3  (c),  p.  152:  Bolqabia,  Law  of  Dec.  3,  1903,  Art.  5  (2), 
p.  163:  China,  Rev-  Law,  Feb.  6, 1929,  Art.  I  (4),  p.  17S;  Costa  Rica,  Law  of  May  13, 1889, 
Art.  1  (4),  p.  184:  EoTPT,  Decree  I^w  No.  19,  Art.  6  (3),  p.  ttS:  Francs,  Law  of  Aug.  10, 
1927,  Art.  I  (7),  p.  i4S:  Greater  Lebanon,  Order  No.  15/8,  Art.  1  (3),  p.  £98;  Stria, 
Order  No.  16/S,  Art.  1  (3),  p.  SO/;  Greece,  L«w  No.  391,  Art.  14  (c),  p.  3/5;Italt,  Lawof 
June  13,  1912,  Art.  1  (3),  p.  S6S;  Japajt,  Uw  No.  66,  Art.  4,  p.  S8S;  Monaco,  Civil  Code  of 
Nov.  6,  1913,  Art.  8  (2),  p.  iS7;  Nbthbeland  Colonies,  I*w  of  Feb.  10,  1910,  Art.  1  (2), 
p.  448;  Persia,  I^w  of  Sept.  7,  1929,  Art.  1  (3),  p.  473;  Poland,  Law  of  Jan.  20, 1920,  Art.  6, 
p.  480:  Portooal,  Civil  Code  of  1867,  Art.  18  (4),  p.  490  {Art.  7  of  the  new  Portuguese 
Constitution  of  Mar.  19,  1933,  provides,  "The  Civil  Law  determineB  how  the  quality  of 
Portuguese  citizens  is  acquired  and  lost."  ConttittUion  Politigve  de  la  Ripubliqve  Pcaitir 
gaiu,  Lisbonne,  1934);  Spain,  Const.,  Art.  23  (3),  Oaaia  de  Madrid,  id.,  p.  3;  Turxkt, 
Law  of  May  28, 1928,  Art.  2  (a),  p.  570;  Yuooslavia,  Iaw  of  Nationality,  Sept.  21,  1928, 
Art.  9,  p,  391. 

••  Albania,  Civil  Code,  Art.  4  (3),  p.  5;  Bblohjm,  Law  of  Dec.  17,  1932,  Art.  1  (2), 
MoniUuT  Beige,  id.,  p.  fl783;  Bbloian  Congo,  CivU  Code  of  1892,  Sec.  4  (2),  p.  4S;  Eqtft, 
Decree  Law  No.  19,  Art.  6  (3),  p.  SSS;  Italt,  Law  of  June  13,  1912,  Art.  1  (3),  p.  333; 
Ltbla,  Law  No.  1013  of  June  26,  1927,  Art.  29,  p.  379;  Mexico,  Law  of  Nationality, 
Jan.  20,  1934,  Art.  56,  loc.  eit.;  Peru,  Const.,  Art.  4,  Cotut.  Pi^Uiea,  id.,  p.  3. 

"  Finland,  Constitution  of  July  17,  1919,  Art.  4,  p.  SS7;  I«w  of  June  17,  1927,  Sec.  2. 
p.  639;  Gbbmant,  I«w  of  Nationality  of  July  22,  1913,  Sees.  4,  6,  p.  SOS;  Latvia,  Iaw  of 
June  2,  1927,  Art.  7,  p.  409;  LrrKCANiA,  Provisional  Law  of  Jan.  9,  1919,  Sec.  1  (d),  (0. 
p.  417:  Rumania,  Law  of  Feb,  23, 1924,  Art.  2  (a),  (b),  p.  497;  Russia,  Regulation  concerning 
citizenshipof  U.  S.  S.  R.  of  April  22, 1931,  Sec.  7,  rauiloGure  with  Despatch  No.  7704,  May  8, 
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The  laws  of  the  following  states  may  be  said  to  be  based  virtually  oi 
sanguinis  J  as  they  include  only  rules  of  jus  soli  falling  under  the  second  g 
of  conditional  rules  of  jus  soli  set  forth  above:  Austria,  China,  Free  Cii 
Danzig,  Estonia,  Hungary,  Japan,  Monaco,  Netherlands,  Poland,  Y 
slavia.'^  In  addition  to  the  foregoing  states  having  laws  based  entirel: 
almost  entirely,  on  ju^  sanguinis,  thirty-one  others  have  laws  based  ] 
cipally  on  that  rule.** 

Of  these  jus  sanguinis  states,  by  far  the  larger  number  follow  the  m 
descent  through  the  father,  thirty-three  having  the  unconditional  rule 
nationality  is  acquired  by  birth  of  a  father  who  is  a  national,  r^ardle 
the  place  of  birth.**  Fourteen  others  have  conditional  rules  under  ^ 
nationality  is  acquired  by  descent  from  the  father.** 

1931,  from  American  Minister,  Riga,  Latvia,  to  Secretary  of  State;  Switskbland, 
Code  of  Dec.  10,  1907,  Arts.  270,  324  (1),  325  (1),  p.  560;  Federal  GonsUtution  of  Mc 
1874,  as  amended  May  20,  1928,  Art.  24,  p.  666, 

«  Austria,  Fed.  Law  No.  285,  Sees.  5  (1),  13,  14,  pp.  19,  20;  China,  Rev.  Law,  F 
1929,  Arts.  1  (1),  (2),  (3),  (4),  2  (2),  (3),  p.  176;  Danziq,  Law  of  May  30, 1922,  Sees.  1 
p.  209;  Estonia,  Law  No.  87,  Sec.  2  (10),  loc.  cii,;  Law  No.  87,  Sec.  2  (3),  (4),  (6),  p. 
HxTNQART,  Law  of  Dcc.  20, 1879,  Arts.  19  (1),  3,  pp,  S37, 539;  Japan,  Law  No.  66,  Az 
3, 4, 5  (3),  6,  p.  582;  Monaco,  Civil  Code,  Art.  8  (2),  (1),  pp.  456, 457;  Nbtheblandb, 
of  Dec.  12,  1892,  as  amended  by  acts  of  July  8,  1907,  Feb.  10,  1910,  July  15,  1910 
Dec.  31,  1920,  Art.  1  (d),  (a),  (b),  (c),  p.  441;  Poland,  Law  of  Jan.  20,  1920,  Arts, 
p.  480;  YuGOSLAYiA,  Law  of  Nationality  of  Sept.  21,  1928,  Arts.  9,  7  (a),  8,  pp.  390, 

"  Afghanistan,  Albania,  Belgium,  Belgian  Congo,  Bulgaria,  Demnaric,  Dodee 
Islands,  Egypt,  Ethiopia,  France,  Greece,  Haiti,  Iceland,  Iraq,  Italy,  lieohtenstein,  Ia 
burg,  Lybia,  Norway,  Palestine,  Persia,  Portugal,  M  Salvador,  Saudi  Aralda,  S 
Sweden,  Syria,  Tunis,  Greater  Lebanon,  Transjordan,  Turkey. 

**  Afghanistan,  Code,  Sec.  84,  p.  3;  Albania,  Civil  Code,  Art.  4  (1),  p.  S;  Aue 
Fed.  Law  No.  285,  Sees.  5  (1),  13,  pp,  19,  20;  Belqittm,  Law  of  Dec.  17,  1932,  Art. 
Maniteur  Beige,  id,,  p.  6783;  China,  Rev.  Law,  Feb.  6,  1929,  Art.  1  (1),  (2),  p.  176;  C 
Rica,  Law  of  May  13, 1889,  Art.  1  (1),  p.  186;  Danziq,  Law  of  May  30, 1922,  Sec  1,  p 
Dbnhabk,  Law  of  April  18,  1925,  Sec.  1,  p.  214;  E^tpt,  Decree  Law  No.  19,  Art.  < 
p.  227;  Estonia,  Law  No.  87,  Sec.  2  (3),  p.  232;  France,  Law  of  Aug.  10, 1927,  Art. 
p.  246;  Tunis,  Decree  of  June  19, 1914,  sole  art.  (2),  p.  293;  Grbatbr  Lbbanon,  Orde 
15/S,  Art.  1,  p.  298;  Stbia,  Order  No.  16/S,  Art.  1  (1 ),  p.  301;  Gbrmant,  Law  of  Nation 
July  22, 1913,  Sec.  4,  p.  306;  Grebcb,  Law  No.  391,  Art.  14,  p.  316;  Haiti,  Law  of  Au 
1907,  Art.  2  (1),  p.  328;  Iceland,  Law  of  June  15, 1926,  Art.  1,  p.  546;  Italy,  Law  of 
13,  1912,  Art.  1  (1),  p.  363;  Ltbia,  Law  No.  1013,  Art.  29,  p.  379;  Japan,  Law  N< 
Art.  1,  p.  382;  Monaco,  Civil  Code,  Art.  8  (1),  p.  436;  Nbtherlands,  Law  of  Dec.  12, 
Art.  1  (a),  (b),  p.  44^!  Norway,  Law  of  Aug.  8, 1924,  Sec.  1,  p.  4^5;  Tkbsul,  Law  of  Se 
1929,  Art.  1  (2),  p.  473;  Poland,  Law  of  Jan.  20,  1920,  Art.  5,  p.  480;  Rumania,  Li 
Feb.  23,  1924,  Art.  2  (a),  p.  497;  Siam,  NationaUty  Law,  April  10,  1913,  Sec.  3  (1),  p. 
Sweden,  Law  No.  130,  Art.  1,  p.  646;  Switzerland,  Civil  Code,  p.  660;  Tranbjoi 
Nationality  Law  of  June  1,  1928,  Sec.  6,  loc,  cit.,  p.  36;  Turkey,  Const.,  Art.  88,  p. 
Venezuela,  Const.,  Art.  28  (2),  p.  640, 

•*  Palestine,  Order  of  July  24,  1925,  Sec.  3  (a),  (b),  p.  162;  Iraq,  Law  of  Oct.  9, 
as  amended  by  Iraq  Nationality  Law  Amendment  of  1928,  Arts.  2, 8,  pp.  549, 560;  Pai< 
Const.,  Art.  6,  p.  468;  Great  Britain  and  Northern  Ireland,  Nationality  and  Stat 
Aliens  Act,  Sec.  1  (1)  (b),  p.  62;  Australia,  Nationality  Act,  1920-1925,  Seo.  6  (i; 
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In  neither  of  these  cases  does  the  number  include  the  states  in  which  na- 
tionality is  acquired  by  descent  from  either  or  both  parents.  In  thirteen 
countries  the  unconditional  rule  of  descent  from  either  or  both  parents 
obtains.**  One  cannot  be  certain  in  all  these  countries,  however,  that  the 
law  on  this  point  includes  the  mother  as,  for  example,  the  law  of  Panama 
refers  to  "Panaman  parents,"  but  it  has  been  interpreted  to  be  limited  to 
descent  from  the  father.^  The  laws  of  twenty-two  states  contain  condi- 
tional rules  under  which  nationality  is  acquired  at  birth  by  descent  from 
either  or  both  parents.'^  Until  the  enactment  of  the  law  of  May  24,  1934, 
the  law  of  the  United  States  provided  that  all  children  bom  abroad  of  fathers 
nationals  of  the  United  States  acquired  the  nationality  of  the  father  at  birth, 
subject  to  the  proviso  that  this  right  of  nationality  should  not  ''descend  to 
children  whose  fathers  never  resided  in  the  United  States."'^  Under  the 
terms  of  Section  1  of  the  law  of  May  24,  1934,  amending  Section  1993  of  the 

p.  S9;  Canada,  Naturalization  Act  of  1914,  Sec.  3  (1)  (b),  p.  76;  Nbwfoxtiidland,  British 
Nationality  and  Status  of  Aliens  Act,  1929,  Sec.  1,  p.  144;  New  Zealand,  British  Nationality 
and  Status  of  Aliens  (in  New  Zealand)  Act,  1928,  Second  Schedule,  Sec.  1  (1)  (b),  p.  112; 
Union  of  Soitth  Africa,  Act  No.  40,  Sec.  1,  p.  128;  Guatemala,  Const.,  Art.  5  (2),  p.  S21; 
Ijbbiua,  Law  of  Feb.  8, 1922,  Sees.  67,  74,  pp,  413,  4U:  Mexico,  Const,  of  1917,  Art.  30, 
Millan,  op.  cU,,  p.  24;  Paraquat,  Const.,  Art.  35  (3),  p.  471;  El  Salvador,  Const.,  Art. 
42  (3),  p.  S16, 

»  BuLQARLA,  Law  of  Dcc.  31, 1903,  Arts.  6  (1),  6,  7,  pp,  162-163;  Ethiopia,  Law  of  July 
22, 1930,  Sec.  1,  enclosure  with  Despatch  No.  503,  Aug.  12, 1930,  from  Minister  and  Consul 
General  at  Addis  Ababa  to  Secretary  of  State;  Finland,  Const.,  Art.  4,  p.  237;  Kingdom  of 
Saudi  Arable,  Law  of  Sept.  24,  1926,  Sec.  2,  p.  331;  Hunqart,  Law  of  Dec.  20,  1879, 
Art.  3,  p.  387;  Latvia,  Law  of  June  2, 1927,  Art.  7,  p.  409;  Liechtenstein,  Law  of  May  14, 
1864,  Art.  1  (1),  Liechten9teini8che8  Landes-Otsetzl^aU,  No.  3,  May  14,  1864;  Lithuania, 
Proyiaional  Law  of  Jan.  9, 1919,  Sec.  1  (d),  p.  ^i7;  Luxemburg,  Civil  Code,  Art.  10,  p.  420; 
Russia,  Re^^ulation,  April  22,  1931,  Sec.  7,  he,  cU.;  Spain,  Const.,  Art.  23  (1),  Gaceta  de 
Madridf  id.,  p.  3;  Turkey,  Law  of  May  28,  1928,  Art.  1,  p.  570;  Yugoslavia,  Law  of  Na- 
tionality, Sept.  21,  1928,  Art.  7  (a),  p.  390, 

»  Resolution  No.  428,  Oct.  14,  1933,  enclosure  with  Despatch  No.  10,  Oct.  17,  1933, 
from  American  Minister,  Panama,  to  Secretary  of  State. 

>7  (1)  Wherever  bom:  Belgixtm,  Law  of  Dec.  17,  1932,  Arts.  6  (2),  8  (2),  Moniteur  Beige, 
id,,  p.  6784;  Paraguay,  Const.,  Art.  35,  p.  471;  Peru,  Const.,  Art.  4,  Const,  PolUica,  id., 
p.  3;  Uruguay,  Const.,  Art.  65,  Proyedo  de  Const,,  id, 

(2)  Bom  abroad:  Argentine  Republic,  Law  No.  346,  Art.  1  (2),  p.  10,  Bolivia,  Consti- 
tution, Arts.  31  (2),  32  (1),  p.  4^;  Brazil,  Const.,  Art.  106,  Hambloch,  op,  cU,,  p.  43; 
Chilb,  Const.,  Art.  5,  p.  170;  Colombia,  Const.,  Art.  8  (1),  (2),  p.  179;  Costa  Rica,  Const., 
Art.  5  (2),  p.  184;  CxTBA,  Const.,  Oaceia  Oficial,  id,,  p.  3;  Dominican  Republic,  Const., 
Art.  8  (3),  p.  216;  EkTUADOR,  Constitution,  Art.  8,  p.  220;  Mexico,  Const.,  Art.  30  (A) 
(O),  Millan,  op.  dt.,  p.  24;  Law  of  Nationality,  Jan.  20, 1934,  Art.  1  (II),  loc,  cit.;  Nether- 
ukMD  Colonies,  Law  of  Feb.  10,  1910,  Art.  1  (4),  (5),  p.  44^;  Nicaragua,  Const.,  Art.  8 
(2),  p.  448. 

(3)  Bom  tvithin  the  state:  Belgian  Congo,  Civil  Code  of  1892,  Sec.  1,  p.  42;  Colombia, 
Const.,  Art.  8  (1),  p.  179;  Danzig,  Law  of  May  30, 1922,  Sec.  1,  p.  209;  Honduras,  Const., 
Art.  8,  p.  332;  Nicaragua,  Const.,  Art.  8,  p.  448;  Portugal,  Civil  Code  of  1867,  Art.  18, 
P-490. 

n  Law  of  Feb.  10, 1855,  as  re&iacted  in  Rev.  Stats.  1878,  Sec.  1993,  p.  677. 
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Revised  Statutes,  however,  which  was  intended  to  create  equality  bet^ 
men  and  women  in  the  transmission  of  nationality  to  children  bom  abi 
of  United  States  nationals,  nationality  is  acquired  at  birth  by  ^'any  c 
hereafter  bom  out  of  the  limits  and  jurisdiction  of  the  United  States,  wl 
father  or  mother  or  both  at  the  time  of  the  birth  of  such  child,  is  a  citiie 
the  United  States,"  subject  to  the  proviso  that  the  "rights  of  citiaen 
shall  not  descend  to  any  such  child  unless  the  citizen  father  or  citisen  mot 
as  the  case  may  be,  has  resided  in  the  United  States  previous  to  the  birt 
such  child."'*  This  section  contains  the  added  limitation,  in  cases  w 
one  of  the  parents  is  an  alien,  that  the  ''right  of  citizenship  shall  not  desc 
unless  the  child  comes  to  the  United  States  and  resides  therein  for  at  1 
five  years  continuously  immediately  previous  to  his  eighteenth  birth< 
and  unless  within  six  months  after  the  child's  twenty-first  birthday,  h 
she  shall  take  an  oath  of  allegiance  to  the  United  States  of  America  as 
scribed  by  the  Bureau  of  Naturalization."*® 

It  may  be  noted  that  nine  countries  have  specific  conditional  rules  oi 
sanguinis  imder  which  nationality  is  acquired  by  descent  from  the  moth 
The  unconditional  rule  of  descent  from  the  mother  exists  only  where  the 
provides  for  descent  from  either  or  both  parents.** 

It  may  be  observed  finaUy  with  respect  to  these  rules  of  jus  soli  am 
jus  sanguinis  that  of  the  seventy-nine  countries,  not  including  the  Un 
States,  embraced  in  this  study  (self-governing  dominions,  and  some  colo 
and  protectorates  having  separate  nationality  laws  being  included),  fo 
eight  follow  principaUy  the  rule  of  jus  sanguinis,  twenty-nine  that  of  jus 
while  in  two,  Siam  and  Venezuela,  the  laws  are  based  equally  on  the 
rules.  It  may  be  recalled  also  that  jus  sanguinis  rules  are  insignifican 
the  laws  of  but  eleven  countries.**  The  British  Empire  and  the  two  Ai 
icas  form  the  stronghold  of  the  law  of  ju^  soli,  the  laws  of  all  other  count 
except  Siam,  the  Czechoslovak  Republic,  Liberia,  Morocco,  the  Nether! 
Colonies,  and  the  Kingdom  of  Saudi  Arabia,  being  predominantly 
sanguinis.  It  is  not  of  course  intended  to  suggest  that  a  mathemat 
count  of  the  countries  adhering  respectively  to  the  rules  of  jus  soli  and 

«»  48  Stat.  707. 

**  Ibid.  A  question  having  arisen  as  to  the  proper  construction  of  this  provision 
Attorney-General  ruled  in  an  opinion  of  July  21, 1934  '^hat  a  child  bom  abroad  subeeq 
to  May  24, 1934,  one  of  whose  parents  is  a  citizen  of  the  United  States  and  the  other  an  a 
acquires  American  citizenship  at  birth.  Such  citizenship  is  subject  to  being  divest 
such  child  thereafter  fails  to  comply  with  the  two  conditions  described  in  the  Act,  w 
must  be  regarded  as  conditions  subsequent  and  not  as  conditions  precedent." 

»  (1)  Wherever  bom:  Albania,  Civil  Code,  Art.  4  (2),  p.  6;  China,  Rev.  Law,  Feb.  6, 1 
Art.  1  (3),  p.  176;  Italy,  Law  of  Jime  13,  1912,  Art.  1  (2),  p.  SeS;  Japan,  Law  No 
Art.  3,  p.  S8S;  Latvia,  Law  of  June  2,  1927,  Art.  7,  p.  409. 

(2)  Bam  abroad:  Mexico,  Law  of  Nationality,  Jan.  20,  1934,  Art.  21  (III),  loc 
Spain,  Royal  Decree  of  Nov.  17, 1862,  Art.  1,  p.  6S0. 

(3)  Bam  within  the  state:  France,  Law  of  Aug.  10, 1927,  Art.  I  (3),  p.  B4S;  Switsbbl 
Const.,  Art.  44,  p.  666.  » See  note  25.  "See  notes  8,  9, 10  and  11. 
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sanguinis  affords  a  conclusive  measure  of  the  comparative  influence  of  these 
rules  in  international  relations.  Because  of  the  wide  variations  in  area  and 
population,  and  in  the  industrial  and  political  importance  of  the  countries 
under  consideration,  a  comparison  of  the  population  and  trade  of  the  two 
groups  of  countries  may  offer  a  further  indication  of  the  respective  impor- 
tance of  the  two  rules.  Other  things  being  equal,  the  population  and  foreign 
trade  of  any  given  country,  or  group  of  countries,  furnish  a  fairly  accurate 
barometer  of  the  extent  to  which  its  nationals  may  be  found  participating  in 
foreign  travel  and  intercourse,  and  hence  of  its  comparative  importance  in 
an  evaluation  of  the  influence  of  the  rules  of  nationality  to  which  it  adheres. 

Of  the  1 ,767,038,000  persons  making  up  the  total  population  of  the  seventy- 
eight  countries  included  in  this  study  whose  laws  are  based  principally  on 
one  or  the  other  of  the  two  rules,  1,106,832,000,  or  approximately  62.5%, 
live  in  jus  sanguinis  countries,  and  660,206,000,  or  37.5%,  in  jus  soli  coun- 
tries.*^  Even  in  evaluating  these  figures  certain  limitations  need  to  be  kept 
in  mind,  as,  for  example,  the  fact  that  450,000,000,  or  approximately  40%, 
of  the  ju^  sanguinis  population  is  contributed  by  China.  The  extensive 
existing  limitations  on  Chinese  immigration,  taken  together  with  the  fact 
that  Chinese  trade  makes  up  but  3%  of  the  total  trade  of  the  jus  sanguinis 
countries,  indicate  clearly  that  the  influence  of  China  in  contributing  to  or 
resolving  problems  of  nationality  is  not  proportionate  to  the  size  of  its 
population. 

The  preponderant  extent  of  the  rule  of  jua  sanguinis  indicated  both  by 
the  number  of  countries  adhering  principally  to  it,  and  by  the  population  of 
these  countries,  is  not  borne  out  by  the  comparative  foreign  trade  of  the  two 
groups.  The  total  of  approximately  fifty  billion  dollars  in  foreign  trade, 
for  the  year  1930,''  of  the  countries  under  consideration  was  almost  equally 
divided  between  the  jus  sanguinis  and  the  jus  soli  countries.  Nevertheless, 
it  is  a  rather  striking  fact  that  the  seventeen  countries  ^  whose  laws  are  based 
almost  exclusively  on  jus  sanguinis  have  approximately  48%  of  the  total 
population  of  the  countries  studied,  and  furnish  more  than  27%  of  the  total 
trade,  while  the  eleven  countries*^  with  negligible  rules  of  jus  sanguinis  have 
but  4J^%  of  the  population,  and  contribute  only  5}/^%  of  the  total  trade. 

Although  the  fact  that  the  total  foreign  trade  of  the  jus  soli  countries  ap- 
proximately equals  that  of  those  following  jus  sanguinis  demonstrates  the 
necessity  of  caution  in  drawing  conclusions  on  the  basis  of  the  above  facts, 
it  seems  apparent  that  the  rule  of  jus  sanguinis  is  considerably  more  exten- 

^  Theae  figures  represent  the  latest  official  estimate  taken  from  the  Statistical  Year-Book 
of  the  League  of  Nations,  1933-1934,  pp.  18-23.  It  may  be  noted  that  this  year  book  gives 
a  total  world  population  (estimated)  of  2,041, eOOjOOO.  The  difference  between  that  figure 
and  the  total  population  of  the  countries  included  in  this  study  is  made  up  chiefly  by 
colonies  for  which  separate  nationality  laws  were  not  available. 

^  Ibid.y  pp.  194-195.  The  year  1930  has  been  used  here  as  representing  a  more  normal 
condition  of  foreign  trade  than  more  recent  years. 

M  See  notes  20  and  21.  *?  See  notes  8,  9,  10  and  11. 
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sive  and  has  much  greater  influence  in  the  determination  of  iiatioiialitj 
the  rule  of  jus  soli.  The  validity  of  this  statement  becomes  more  api 
if  the  extent  be  recaUed  to  which  the  coimtries  with  laws  based  princ 
on  jus  soli  include  provisions  based  on  jus  sanguinis.  The  problem  ci 
by  this  situation  is  rendered  even  more  significant  when  it  is  noted  that 
of  the  jus  soli  countries  are  new  countries,  and,  until  recentlyi  counti 
extensive  immigration.  As  most  of  the  countries  of  emigration  foUo 
rule  of  jus  sanguinis,  the  result  is  a  multiplication  of  instances  of 
nationality.  Although  the  mere  fact  of  a  widespread  status  of  dual  nn 
ality  acquired  at  birth,  with  such  a  status  continuing  for  a  number  of 
during  minority  does  not,  in  itself,  present  an  especially  serious  pro 
the  urgent  necessity  to  which  this  situation  points  is  the  developmi 
sound  rules  for  the  termination  of  dual  nationality  at  an  age  short  of  tl 
which  competing  claims  by  two  countries  to  the  allegiance  of  the  sanu 
may  be  calculated  to  cause  serious  friction. 

Illegitimate  children.  This  is  a  minor,  but  none  the  less  important 
of  the  law  of  nationality.  It  is  a  matter  which  has  never  been  directl] 
ered  by  legislation  in  the  United  States,  but  the  Department  of  State  h 
a  long  time  followed  the  rule  that  an  iUegitimate  child  follows  the  natioi 
of  the  mother,  in  the  absence  of  legitimation  according  to  law  by  the  U 
It  is  significant  to  observe  that  the  same  lacuna  exists  in  the  statutory 
of  about  half  the  states  studied. 

The  laws  of  approximately  thirty  coimtries  provide  for  the  national 
illegitimate  children,  in  the  absence  of  acknowledgment  or  l^timatioi 
in  all  but  Turkey  such  children  follow  the  mother's  nationality  in  the  ab 
of  any  act  legally  establishing  filiation.'^    Turkish  law  is  believed 

*•  Albania,  Civil  Code,  Art.  4  (2),  p.  6;  Austria,  Federal  Law  No.  286,  Sec.  5  (1), 
Bblqixtm,  Law  of  Dec.  17, 1932,  Art.  2,  MonUeta-  Bdge,  id.,  p.  6783;  Bklgiam  Congc 
Code  of  1892,  Sec.  4  (3),  p.  4^;  Bulgabia,  Law  of  Dec.  31, 1903,  Art.  5  (1),  p.  let;  < 
Rev.  Law,  Feb.  5,  1929,  Art.  2  (3),  p.  175;  Costa  Rica,  Law  of  May  13,  1889,  Art 
p.  186;  Danziq,  Law  of  May  30,  1922,  Sec.  1,  p.  £09;  Dbnmabx,  Law  of  April  18, 
Sec.  1,  p.  S14;  EoTPT,  Decree  Law  No.  19,  Art.  6  (2),  p.  tS6;  Estonia,  Law  No.  87» 
(4),  p.  £32;  Ethiopia,  Law  of  July  22, 1930,  Sec.  8,  loc.  cU.;  Finland,  Law  of  June  17 
Sec.  2,  p.  £40;  France,  Law  of  Aug.  10,  1927,  Arte.  I  (4),  (6),  (6),  II  (2),  p.  £4^;  '. 
Decree  of  June  19,  1914,  sole  art.  (2),  p.  £9S;  Gbbatbb  Labanon,  Order  No.  15/S, . 
p.  £99;  Stria,  Order  No.  16/S,  Art.  2,  p.  SOI;  Gbrmant,  Law  of  Nationality,  July  22 
Sec.  5,  p.  306;  Greece,  Law  No.  391,  Art.  14  (h),  p.  316;  Haiti,  Law  of  Aug.  22, 190 
2  (2),  p.  3£8;  Hunqart,  Law  of  Dec.  20, 1879,  Art.  3,  p.  337;  Iceland,  Law  of  June  16 
Art.  1,  p.  346;  Italy,  Law  of  June  13,  1912,  Art.  2,  p.  363;  Ltbia,  Law  No.  1013,  ] 
Japan,  Law  No.  66,  Arts.  5  (3),  6,  p.  38£;  Lithuania,  Provisional  Law,  Jan.  9, 1919, 
(f),  p.  4^7;  Monaco,  Civil  Code,  Art.  8  (1),  p.  4^;  Netherlands,  Law  of  Dec  12, 
Art.  1  (c),  p.  441;  Norway,  Law  of  Aug.  8,  1924,  Sec.  1,  p.  463;  Poland,  Law  of  Ji 
1920,  Art.  6,  p.  479;  Portugal,  Qvil  Code  of  1867,  Art.  18  (1),  (3),  p.  4St;  Rumanu 
of  Feb.  23,  1924,  Art.  2  (b),  p.  497;  El  Salvador,  Const.,  Art.  42  (2),  (3),  p.  516; 
Nationality  Law  of  April  10, 1913,  Sec.  3  (2),  p.  5£4;  Sweden,  Law  No.  320,  Art.  1,  i 
Switzerland,  Civil  Code,  Art.  324  (1),  p.  560;  TuRonr,  Law  of  May  28, 1928,  Art 
p.  570;  Yugoslavia,  Law  of  Nationality,  Sept.  21, 1928,  Art.  7,  p.  390, 


A 


NATIONALITY  AT  BIBTH  AND  LOSS  OF  NATIONALITY  259 

unique  in  providing  that  the  child  may  follow  the  father's  nationality  in  the 
absence  of  any  provision  concerning  legal  establishment  of  the  relationship.'* 
The  laws  of  only  ten  states  contain  simply  the  provision  that  the  illegitimate 
child  follows  the  nationality  of  its  mother,  unaccompanied  by  any  provisions 
concerning  legitimation  by  the  father  (Denmark,  Finland,  Tunis,  Iceland, 
Lithuania,  Norway,  Portugal,  El  Salvador,  Siam,  Sweden).  The  majority 
rule  with  respect  to  legal  recognition  or  legitimation  is  that  the  child  takes 
the  father's  nationality.^*  Although  in  the  law  of  the  United  States  there  is 
no  statutory  rule  providing  specifically  for  cases  of  this  kind,  the  Department 
of  State  in  practice  follows  this  majority  rule.  Under  the  rule  as  applied  by 
the  Department,  the  question  of  legitimation  is  controlled  by  the  law  of  the 
domicile  of  the  father. 

In  the  following  states,  in  case  of  legal  acknowledgment  or  recognition, 
the  nationality  of  the  parent  whose  relationship  is  first  legally  established 
prevails,  unless  that  of  both  is  established  by  the  same  instrument,  or  simul- 
taneously, in  which  case  the  nationality  of  the  father  takes  precedence: 
Belgian  Congo,  Bulgaria,  France,  Greater  Lebanon,  Syria,  Japan,  Monaco.^^ 

TERAONATION  OF  DUAL  NATIONALITY  ACQUIRED  UNDEB  JUS  SOLI  OB 

Jua  SANouiNia 

One  of  the  more  important  sources  of  conflict  in  nationality  laws  is  that  of 
dual  nationality  acquired  at  birth,  the  child  acquiring  the  nationality  of  the 
country  in  which  he  is  bom  under  jt^a  soli,  and  that  of  his  parent,  or  parents, 
under  jus  sanguinis.  Such  a  person  becomes  subject  to  the  duties  and  obli- 
gations imposed  by  the  laws  of  two  different  countries,  in  the  absence  of 
provision  for  the  termination  of  the  status,  and  may  be  called  upon  to  per- 
form military  service  for  a  country  to  which  he  feels  no  real  allegiance.  It  is 
significant  to  note,  therefore,  that  only  thirty-three  countries  provide  a 
method  for  the  termination  of  this  status  of  dual  nationality.     Of  these, 

••  See  note  38  (Turkey). 

^  Albania,  Civil  Code,  Art.  5,  p,  6;  Aubtbia,  Fed.  Law  No.  285,  Sec.  5  (1),  p.  19;  China, 
Rev.  Law,  Feb.  5,  1929,  Art.  2  (2),  p.  176;  Cobta  Rica,  Law  of  May  13, 1889,  Art.  1  (3), 
p.  186;  Danzig,  Law  of  May  30, 1922,  Sec.  3,  p,  209;  Egypt,  Decree  Law  No.  19,  Art.  6  (2), 
p.  »M6;  Estonia,  Law  No.  87,  Sec.  2  (6),  p.  232;  Ethiopia,  Law  of  July  22, 1930,  Sees.  8,  9, 
be.  dL;  Gbrmant,  Law  of  Nationality  of  July  22,  1913,  Sec.  5,  p.  S06;  Gbbbcb,  Law  No. 
991,  Art.  14  (d),  p.  316;  Haiti,  Law  of  Aug.  22, 1907,  Art.  2  (2),  p.  328;  Hungary,  Law  of 
Dec  20, 1879,  Art.  4,  p.  337;  Italy,  Law  of  June  13,  1912,  Art.  2,  p,  363;  Nbthbblands, 
Law  of  Dec.  12,  1892,  Art.  1  (a),  p.  Ul;  Switzebland,  Civil  Code,  Art.  325  (1),  p.  660; 
Yugoslavia,  Law  of  Nationality,  Sept.  21, 1928,  Art.  8,  p.  390. 

^  Bsixnuic,  Law  of  Dec.  17,  1932,  Art.  2,  Moniteur  Beige,  id.,  p.  6784;  Belgian  Congo, 
CHvil  Code  of  1892,  Sec.  4  (3),  p.  42;  Bulgabla,  Law  of  Dec.  31, 1903,  Art.  5  (1),  p.  162; 
France,  Law  of  Aug.  10, 1927,  Art.  I  (4),  (6),  (6),  Art.  II  (2),  p.  246;  Grbatkb  Lbbanon, 
Order  No.  16/S,  Art.  2,  p.  299;  Sybia,  Order  No.  16/S,  Art.  2,  p.  301;  Japan,  Law  No.  66, 
Arts.  6  (3),  6,  p.  382;  Monaco,  Civil  Code,  Art.  8  (1),  p.  437;  Rumania,  Law  of  Feb.  23, 
1924,  Art.  2  (b)»  P-  497  Gegitimation  may  be  effected  eqiially  by  fathers  or  mothers). 
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twenty-two  are  countries  whose  laws  are  based  principally  on  jua  sangu 
Ten  of  the  countries  whose  laws  are  based  chiefly  on  jus  soli  have  prov: 
means  for  the  termination  of  dual  nationality  thus  acquired  at  birth, 
of  them  being  members  of  the  British  Empire.^  In  all  these  countri 
law  provides,  in  one  form  or  another,  for  the  election  of  one  of  the  t¥ 
tionalities  by  the  making  of  a  declaration  of  election  on  attaining  maj 
The  Kingdom  of  Saudi  Arabia  limits  its  unqualified  law  of  jua  aoU  wi1 
rule  that  children  bom  in  the  kingdom  of  foreigners  are  Hejai  subject 
so  long  as  they  reside  in  the  kingdom.^ 

It  is  sometimes  erroneously  stated  that  children  bom  abroad  of  an  i 
ican  national  lose  their  American  nationality  if  they  fail  to  elect  it 
attaining  majority.  There  is  no  provision  in  United  States  law  for  sue 
mination  of  dual  nationality  acquired  at  birth.  The  notion  that  th 
arises  out  of  a  misapprehension  of  the  e£fect  of  the  provisions  oontaii 
Section  6  of  the  Act  of  March  2,  1907.^  A  child  failing  to  take  the 
required  by  this  section  loses  merely  the  right  to  diplomatic  protection, 
failure  having  no  effect  upon  his  citizenship.  Neither  is  there  any  pro^ 
in  United  States  law  permitting  children  acquiring  dual  nationality  by 
in  the  United  States  of  alien  parents  to  elect  the  nationality  of  the  pa: 

«*  Albania,  Civil  Code,  Art.  10,  p.  6;  Palestinb,  Order  of  July  24,  1925,  Si 
p.  166;  BuLQABiA,  Law  of  Dec.  31,  1903,  Art.  5,  p.  162;  Denmabk,  Law  oi  Mar.  25, 
See.  1,  Law  of  April  18, 1925,  Art.  VI,  p.  214;  Finland,  Law  of  June  17, 1927,  See.  %  \ 
France,  Law  of  Aug.  10, 1927,  Art.  II  (1),  (2),  pp,  245, 247;  Mobocoo,  Decree  of  1 
1921,  Art.  1,  p.  291;  Tunis,  Law  of  DeQ.  20,  1923,  Art.  2,  p.  29S;  Gbbbcb,  Law  N< 
Art.  14  (e),  p.  S16;  Iceland,  Law  of  June  15, 1926,  Arts.  2,  6,  p.  SJ^3;  Iraq,  Law  of  i 
1924,  Art.  14,  pp.  360,  S60;  Italy,  Law  of  June  13, 1912,  Art  7,  p.  S64;  Jajpax^  Lew  1 
Art.  20,  p.  S84;  Luxembubg,  Law  of  Jan.  27,  1878,  pp,  42^424;  Nobwat,  Law  of  i 
1924,  Sees.  2, 9,  p.  464;  Persia,  Law  of  Sept.  7, 1929,  Art.  Ill,  p.  47S;  El  SALVAOORy  ( 
Art.  42,  p.  616;  Sweden,  Law  No.  130,  Sees.  2, 9,  pp,  646, 648;  Switskrland,  Fed.  I 
June  25, 1903,  Art.  6,  p.  668;  Tranbjobdan,  Nationality  Law  of  June  1,  1928,  Sec  1 
cU,,  p.  38;  Turkey,  Law  of  May  28,  1928,  Arts.  4,  8,  pp,  670,  672;  Yxtgoslatia,  I 
Nationality,  Sept.  21,  1928,  Art.  31,  p.  896. 

^  Great  Britain  and  Northern  Ireland,  Nationality  Act,  id..  Sec.  1  (1), 
Australia,  Nationality  Act,  1920-1925,  Sec.  22,  p.  96;  Canada,  NaturaliBation  Aet  od 
Sec.  3  (5),  Sec.  17,  pp,  76,  82;  Newfoundland,  Conflolidated  Stata.,  Sec  14,  Biitii 
tionality  Act,  1929,  Sec.  1  (2),  pp,  14O,  144;  New  Zealand,  British  Nationality  Act, 
Sees.  1, 15,  pp.  112, 114;  Union  of  South  Africa,  British  Nationality  Act,  id..  Sees. 
Act.  No.  40,  Sec.  5,  pp.  116, 123, 129;  Cuba,  Const.,  Art.  4,  Gaoda  OfiddL,  id.,  p.  4;  G 
MALA,  Law  of  Feb.  21, 1894,  Art.  6,  pp.  321-322;  Honduras,  Law  No.  31,  Art.  1  (2),  | 
Mexico,  Law  of  Nationality,  Jan.  20,  1934,  Art.  53,  transitory  provisions,  Art.  2,  k 

**  See  note  5. 

^  ''That  all  children  bom  outside  the  limits  of  the  United  States  who  are  citiiens  t 
in  accordance  with  the  provision  of  section  nineteen  hundred  and  ninety  three  of  tl 
vised  Statutes  of  the  United  States  and  who  continue  to  reside  outside  the  United 
shall,  in  order  to  receive  the  protection  of  this  Government,  be  required  upon  reachii 
age  of  eighteen  years  to  record  at  an  American  consulate  their  intention  to  become  res 
and  remain  citizens  of  the  United  States  and  shall  be  further  required  to  take  the  o 
allegiance  to  the  United  States  upon  attaining  their  majority."    34  Stat.  1228. 
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In  general,  however,  the  Department  of  State  does  not  extend  protection 
to  such  children  in  cases  arising  from  the  obligations  to  which  they  may 
be  subjected  by  the  laws  of  the  country  whose  nationality  they  own  under 
the  rule  otjiu  sanguinis,  during  such  time  as  they  may  be  permanently  resid- 
ing in  that  country.  They  may,  of  course,  revive  their  right  to  protection 
by  returning  to  the  United  States  at  any  time  for  permanent  residence. 

It  is  imdoubtedly  desirable  that  some  method  for  the  termination  of  such 
dual  nationality  acquired  at  birth  be  more  generally  incorporated  in  the 
laws  of  the  various  states  which  at  present  include  no  rules  on  this  impor- 
tant subject. 

n.  Loss  of  Nationality 

Acquired  by  Naturalization 

By  the  Person  Naturalized.  The  question  of  extending  protection  to  nat- 
uralised citizens  who  have  returned  to  reside  in  the  country  of  origin  has 
always  been  one  of  the  most  difficult  problems  of  nationality  with  which  the 
United  States  has  had  to  deal.  In  view  of  the  very  apparent  desirability  of 
placing  limitations  upon,  if  not  removing  entirely,  the  right  of  a  naturalized 
citizen  to  continue  to  enjoy  the  rights  and  privileges  of  his  adopted  nation- 
ahty  when  he  returns  to  reside  in  his  country  of  origin,  it  is  quite  surprising 
to  find  that  only  a  small  number  of  states  have  any  legislative  provisions  on 
the  subject.  Although  this  situation  is  probably  due  to  the  fact  that  a 
comparatively  small  number  of  persons  would  be  affected  by  it  in  most  coun- 
tries, still  there  can  be  Uttle  doubt  that  occasions  for  friction  must  continue 
to  arise  wherever  this  status  of  virtual,  or  actual,  dual  nationaUty  is  allowed 
to  continue. 

The  laws  of  only  four  countries  (Costa  Bica,  Cuba,  Nicaragua,  and  M 
Salvador)  provide  for  the  outright  loss  of  nationality  as  a  result  of  residence 
in  the  country  of  origin  for  a  stated  period  of  years,  two  to  five,  subject  to 
the  proviso  in  Cuba  and  El  Salvador  that  nationality  is  not  affected  if  such 
a  person  is  employed  in  official  business  of  his  government;  in  Costa  Bica 
this  proviso,  with  the  additional  one  that  the  rule  does  not  apply  if  resi- 
dence is  with  permission  of  his  government;  and  in  Nicaragua  the  latter 
proviso  only.**  Under  the  law  of  Liberia  two  years  residence  in  the  country 
of  origin  or  five  years  in  any  other  foreign  state  raises  a  presimiption  of  ex- 
patriation, which  may  be  overcome  by  presentation  of  satisfactory  evidence 
to  a  diplomatic  or  consular  officer.^^  Naturalized  citizens  of  Great  Britain 
and  Northern  Ireland,  Australia,  Canada,  British  India,  New  Zealand,  and 
Newfoimdland,^^  lose  their  citizenship  by  seven  years  residence  outside  of 

^CoOTA  Rica,  Law  of  May  13,  1889,  Art.  11,  p.  188;  Cxtba,  Const.,  Art.  5  (4),  Oaeeta 
Ofidalf  id.f  p.  3;  Nicaraqxta,  Law  of  Oct.  3,  1894,  Art.  31,  p.  4Sg;  El  Salvador,  Law  of 
April  3, 1900,  Art.  10,  p.  520,  ^^  Libxbia,  Law  of  Feb.  8, 1922,  Sec.  73,  p.  4i^. 

**  Gbbat  Britain  and  Northern  Irbland,  Nationality  Act.,  id..  Sec.  7  (2),  (d),  p.  65; 
AuBTRAUA,  Nationality  Act,  1920-1925,  Sec.  12  (2)  (d),  p.  92;  Canada,  Naturalisation 
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His  Majesty's  Dominions  other  than  as  a  representative  of  a  British  sul 
firm  or  company,  or  of  an  institution  establifAied  in  His  Majesty's  Domii 
or  in  the  service  of  the  crown,  unless  they  maintain  substantial  connec 
with  His  Majesty's  Dominions.  Greek  law  provides  that  "Greek  sut 
of  foreign  birth  who  leave  Greece  without  intent  to  return  lose  their  C 
nationality."  *• 

The  problem  presented  by  the  return  of  naturalised  citiiens  to  the  cot 
of  origin  to  reside,  or  of  their  going  abroad  to  reside  indefinitely  in  some  i 
country,  was  not  dealt  with  by  statutory  enactment  in  the  United  S 
until  1907.  Section  2  of  the  Act  of  March  2,  1907,  provided  that 
naturalized  citizen  who  resided  abroad  in  his  country  of  origin  for  two  y 
and  in  any  other  country  for  five  years,  should  be  presumed  to  have  C( 
to  be  an  American  citizen,  provided  that  such  presumption  might  be  < 
come  on  the  presentation  of  satisfactory  evidence  to  a  diplomatic  or  con 
ofiicer  of  the  United  States,  under  rules  and  regulations  prescribed  b] 
Department  of  State.*®  As  construed  by  the  Attorney-General  and 
Federal  courts,  such  residence  abroad  does  not  result  in  actual  loss  of  cit 
ship,  but  merely  in  the  loss  of  right  to  diplomatic  protection,  the  effe 
the  presimiption  being  wiped  out  at  any  time  by  returning  to  the  Ui 
States  for  permanent  residence.*^  This  law  has  been  a  prolific  80ur< 
problems  for  the  Department  of  State  in  determining  the  right  of  natura 
citizens  to  diplomatic  protection,  because  of  the  fact  that  so  many  of  1 
citizens  return  to  the  coimtry  of  origin  to  reside. 

Cancellation  of  Naturalization.  Cancellation  of  naturalisation,  with 
sequent  loss  of  nationality,  would  appear  to  be  the  natural  penalty  for  i 
in  connection  with  naturalization,  yet  we  find  that  the  laws  of  only  tw< 
two  countries  provide  such  penalty  upon  proof  of  fraud."    Some  oi 


Act  of  1914,  Sec.  7  (2)  (d),  p.  79;  British  India,  Indian  Naturalisation  Act,  1926,  J 
(2)  (d),  p.  1S4;  Nbw  Zealand,  BritiBh  Nationality  Act,  1928,  First  Schedule,  Seo.  7  (2 
p.  109;  Newfoundland,  British  Nationality  Act,  Art.  IV,  p.  HB, 

«•  Gbebcb,  Law  of  Sept.  13,  1926,  confirmed  by  the  Decree  of  Aug.  12,  1927,  A 
p.  S19. 

^  34  Stat.  1228.  Paragraph  2  of  regulations  issued  by  the  Department  of  Sta 
Jan.  6,  1934,  entitled  ''Presumption  of  Expatriation  Arising  against  Americans  Ba 
Abroad  and  Rules  Prescribed  by  the  Department  of  State  whereunder  the  Presumptioi] 
Be  Overcome,"  lists  the  evidence  which  must  be  presented  to  overcome  this  presump 

*^  Opinion  of  Attorney-General  Wickersham  of  Dec.  1,  1910  (28  Ope.  Atty.  Gen. 
Camardo  v.  Tillinghast,  29  F.  C2d),  527. 

"  Abgentinb  Repubuc,  Decree  of  Dec.  19,  1931,  Art.  14,  enclosure  with  Deqiato 
651,  Dec.  25, 1931,  from  American  Vice  Consul,  Buenos  Aires,  to  Secretary  of  State;  € 
Bbttain  and  Nobthbbn  Ibbland,  NationaUty  Act,  id.,  Sec.  7,  p.  66;  Australia,  Nat 
ity  Act,  1920-1925,  Sec.  12,  p.  9^;  Canada,  Naturalization  Act  of  1914,  Seo.  9,  ] 
Newfoundland,  British  Nationality  Act,  1929,  Sec.  IV,  p.  141;  New  Zealand,  I 
Nationality  Act,  1928,  First  Schedule,  Sec.  7,  p.  109;  British  Indl^  Indian  Natural!] 
Act,  1926,  Sec.  8,  p.  1S4;  Palestine,  Order  of  My  24,  1925,  as  amended  by  On 
Sept.  15,  1931,  Sec.  10  (1),  (2),  enclosure  with  Despatch  No.  343,  Oct.  2,  1931, 
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others,  as  for  example,  the  law  of  Liberia,  provide  criminal  punishment 
instead  of  the  rather  heavy  penalty  of  loss  of  nationality."  The  law  of  the 
United  States  provides  for  judicial  proceedings  for  the  cancellation  of  citi- 
zenship upon  presentation  of  evidence  that  naturalization  was  secured 
illegally  or  through  fraud,  and  it  provides  that  return  to  the  coimtry  of 
origin  within  five  years  after  the  issuance  of  the  certificate  of  citizenship  shall 
constitute  prima  facie  evidence  of  fraud  in  the  securing  of  such  certificate." 
The  laws  of  the  following  states  provide  for  the  cancellation  of  naturaliza^ 
tion  for  acts  of  disloyalty,  chiefly  in  time  of  war,  or  for  failure  to  fulfill 
military  obligations:  Argentine  Republic,  Brazil,  Great  Britain  and  Northern 
Ireland,  Australia,  British  India,  Canada,  Newfoundland,  New  Zealand, 
Union  of  South  Africa,  France,  Persia,  Rumania."  It  is  somewhat  surpris- 
ing to  find  that  loss  of  nationality  acquired  by  naturalization  results  imder 
the  laws  of  thirteen  states  from  acts  or  crimes  indicating  bad  character,  such 
as  ''acts  rendering  the  holder  im worthy  of  citizenship  (Chile),  an  extra- 
ditable crime  (Colombia),  a  crime  carrying  a  penalty  of  not  less  than  two 
years  in  jail  (Egjrpt)."    The  law  of  Germany,  adopted  July  14,  1933,  is 

American  Vice  Consul,  Jerusalem,  to  Secretary  of  State;  Union  of  South  Africa,  British 
Nationality  Act,  id,.  Sec.  7,  p.  119;  Chile,  Decree  Law  No.  747,  Art.  8,  p.  172;  Colombia, 
Law  of  Feb.  2, 1931,  Arts.  1,  3,  6,  enclosure  with  Despatch  No.  2320G,  Mar.  9, 1931,  from 
American  Minister  to  Colombia  to  Secretary  of  State;  Costa  Rica,  Law  of  May  13,  1889, 
Art.  9,  p.  187;  Decree  of  Feb.  18,  1931,  Art.  8,  La  Gaeeta,  Diario  Oiicial,  No.  42,  Feb.  21, 
1931;  Ecuador,  Law  of  Oct.  18,  1921,  as  amended  Sept.  17,  1925,  Art.  67,  p.  SBS;  Egypt, 
Decree  Law  No.  19,  Art.  10,  p.  2t7;  Hondxtbas,  Law  No.  31,  Art.  15,  p.  SS5;  Latvia,  Law 
of  June  2, 1927,  Supp.,  Feb.  5, 1930,  Art.  VIII,  enclosure  with  Despatch  No.  7729,  May  19, 
1931,  from  American  Minister  at  Riga,  to  Secretary  of  State;  Libbbia,  Law  of  Jan.  6, 1908, 
Sec.  2,  p.  411;  Mexico,  Law  of  Nationality,  Jan.  20, 1934,  Art.  47,  loe,  cU,;  Poland,  Order 
of  June  7, 1920,  Art.  16,  p.  486;  El  Salvador,  Law  of  April  3, 1900,  Art.  14,  p.  6B0;  SwrrzBBr 
land,  Fed.  Decree  of  June  25, 1903,  Sec.  1,  p.  567;  Ubuguat,  Law  of  Feb.  1, 1928,  Arts.  25, 
26,  pp.  633,  634'  "  Law  of  Jan.  6,  1908,  Sec.  7,  p.  41^- 

**  Law  of  June  29,  1906,  Sec.  15,  pp,  693-694;  34  Stat.  596. 

>*  Abqentini:  Republic,  Decree  of  Dec.  19,  1931,  Art.  8,  loc,  cU.,  Law  No.  8129,  July  4, 
1911,  Art.  16,  enclosure  with  Despatch  No.  1454,  Dec.  16,  1931,  from  American  ChargiS 
d' Affaires  ad  interim  at  Buenos  Aires  to  Secretary  of  State;  Brazil,  Const.,  Art.  107  (c), 
"^  Hambloch,  op,  cU,,  p.  44;  Great  Britain  and  Northern  Ireland,  Nationality  Act,  id., 
Sec  7  (2),  p.  66;  Australia,  Nationality  Act,  1920-1925,  Sec.  12  (2),  p.  92;  British  India, 
Indian  Naturalization  Act,  1926,  Sec.  8  (2),  p.  133;  Canada,  Naturalization  Act,  1914, 
Sec  9  (2),  p.  78;  Newfoundland,  British  Nationality  Act,  Art.  4,  p.  146;  New  Zealand, 
British  NationaUty  Act,  1928,  First  Schedule,  Sec.  7  (2),  p.  109;  Union  of  Soxtth  Africa, 
British  Nationality  Act,  id..  Sec.  7  (1),  p.  119;  France,  Law  of  Aug.  10, 1927,  Arts.  IX  (5), 
X  (1),  p.  248;  Persia,  Law  of  Sept.  7,  1929,  Art.  VI,  p.  474;  Rumania,  Law  of  Feb.  23, 
1924,  Art.  41,  p.  606. 

*•  Chilb,  Decree  Law  No.  747,  of  Dec.  15, 1925,  Art.  8,  p.  172;  Colombia,  Law  of  Feb.  2, 
1931,  Art.  1  (c),  loc,  cU,;  CootaRica,  Decree  of  Feb.  18, 1931,  Art.  8,  La  Gaeeta,  id,;  Egypt, 
Decree  Law  No.  19,  Art.  10,  p.  227;  Germany,  Law  Concerning  the  Revocation  of  Natural- 
ization and  the  Cancellation  of  German  Citizenship,  July  14, 1933,  ReichsgeseUUaU,  No.  81, 
July  15,  1933,  Ft.  I;  Decree  for  execution  of  law  of  July  14,  1933,  ReichsgeseizblaU,  No.  87, 
July  28,  1933,  Pt.  I;  for  Great  Britain  and  Northern  Ireland,  Axtstralia,  BRmsH 
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especially  noteworthy  in  this  connection.  It  provides  that  any  natun 
tion  which  took  place  between  November  9,  1918,  and  January  30, 
may  be  cancelled  if  it  is  not  regarded  as  desirable.*'  A  decree  of  Jul; 
1933,  lists  as  tests  of  desirability,  national  principles,  racial,  political^ 
cultural  viewpoints,  and  provides  that  they  are  especially  i^plicab 
Eastern  Jews,  unless  they  fought  at  the  front  in  the  war,  or  have  ren^ 
special  service  to  German  interests.'*  This  decree  adds  as  another  | 
who  may  not  be  regarded  as  desirable,  those  who  have  heai  guilty  dl  b 
offenses  or  of  a  crime,  or  who  have  acted  in  any  other  way  prejudicial  t 
welfare  of  the  State  and  people. 

By  minor  children  of  person  naturalized.  The  chief  fact  worthy  of  me 
in  connection  with  the  question  of  the  loss  of  nationality  by  children  ac 
ing  nationaUty  by  the  naturalisation  of  the  parents,  is  the  smaU  numt 
states  that  allow  the  child  in  such  a  case  any  choice  with  respect  to  hi 
tionality,  either  at  the  time  of  the  parent's  naturalisation  or  at  the  tin 
leaches  his  majority.**  Minor  children,  who,  under  the  laws  of  the  folio 
states  acquire  automatically  the  new  nationality  of  the  parents  upoi 
naturalisation  of  the  latter,  may  renounce  such  nationality  upon  atta 
their  majority:  Albania,  British  India,  Elcuador,  Greece,  Netherii 
Persia,  Rumania,  Siam.**  In  the  following  members  of  the  British  Em 
if  minor  children  have  been  included  in  the  naturalisation  of  the  paraii 
the  naturalising  authority,  in  the  exercise  of  his  discretion,  they  ma; 
nounce  their  nationality  within  one  year  after  attaining  majority:  C 
Britain  and  Northern  Ireland,  Australia,  Canada,  Newfoundland, 
Zealand,  Union  of  South  Africa.*^  A  few  states  provide  that  minor  chil 
acquire  the  new  nationaUty  of  the  parent  unless  they  decline  it  within  a 
period  (usually  six  months  or  a  year)  after  attaining  migority.**    The 


India,  Canada,  Newfoundland,  Nsw  Zbaland,  Union  of  South  Afsiga,  and  P 
see  preceding  note. 

"  See  preceding  note.  **  See  note  56. 

**  The  laws  of  a  large  majority  of  states  provide  that  minor  children  acquire  naXaxK 
fxpon  naturalisation  of  the  paroits.  See  this  Joubnal,  Vol.  23,  8fL  Supp.  (April,  1 
pp.  95-98. 

^  Albania,  Civil  Code,  Art.  17,  p.  7;  BmnsH  India,  Indian  Naturalisation  Act, 
Sec.  10,  p.  ISS;  Ecuador,  Const.,  Sec.  2,  Art.  9,  p.  222;  Law  of  Oct.  18, 1921,  Art.  71,  p 
Gbxecb,  Law  No.  391,  Art.  17  (1),  p.  S16;  Nbthkrlandb,  Law  of  Dec.  12,  1892,  A 
p.  442;  Pebsia,  Law  of  Sept.  7,  1929,  Art.  IX,  p.  474;  Rumania,  Law  of  Feb.  23, 
Art.  35,  p.  601;  Siam,  Naturalization  Law,  May  18,  1911,  See.  13,  p.  62S. 

■^Gbeat  Bbftain  and  Nobthbbn  Ibbland,  Nationality  Act,  id.,  Art.  5  (1),  ] 
Australia,  Nationality  Act,  1920-1925,  Sec.  10  (1),  p.  90;  Canada,  Naturalisatkn 
1914,  Sec.  7  (1),  p.  78;  Newfoundland,  Consolidated  Stats.,  id.,  See.  5  (1)  p.  1S9; 
Zealand,  British  Nationality  Act,  1928,  First  Schedule,  Pt.  II,  See.  5  (1),  p.  109;  I 
OF  South  Africa,  British  Nationality  Act,  id.,  See.  5  (1),  p.  tl7. 

"  Bttlgaria,  Law  of  Dec.  31,  1903,  Arts.  11,  18,  pp.  162,  106;  Stbia,  Order  No. 
Art.  4,  p.  301;  Greater  Lebanon,  Oder  No.  15/S,  Art.  4,  p.  298;  Monaco,  Qvil  i 
Arts.  10,  18,  pp.  487,  438;  Venezuela,  Law  of  July  13, 1928,  Art.  4  (1),  p.  64$. 
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of  the  member  states  of  the  British  Empire  provide  that  in  case  of  cancella- 
tion of  the  certificate  of  naturalization  of  the  parent,  the  Secretary  of  State 
may  direct  that  the  minor  children  shall  also  cease  to  be  British  subjects.** 
The  law  of  the  United  States  contains  no  provision  granting  the  minor 
child  of  a  naturalized  citizen,  acquiring  citizenship  upon  the  naturalization 
of  the  parent,  a  right  to  elect  to  retain  his  former  nationality  on  attaining 
majority.  Under  Section  2  of  the  Act  of  May  24,  1934,  amending  Section 
5  of  the  Act  of  March  2,  1907,  the  minor  child  of  an  alien  becomes  a  citizen 
upon  the  naturalization  or  resumption  of  American  citizenship  by  the  father 
or  the  mother,  such  citizenship  not  to  begin  until  five  years  after  the  child 
begins  to  reside  permanently  in  the  United  States.** 

By  Mabried  Women 

Upon  termination  of  the  marital  status.  It  is  noteworthy  that  such  a  small 
number  of  countries  provide  a  method  by  which  the  woman  who  acquired 
nationality  through  marriage  may  terminate  that  nationality  upon  termina- 
tion of  the  marital  status  and  reacquire  her  original  nationality,  eleven 
providing  that  this  may  be  accomplished  by  a  declaration,**  and  four  that 
where  continuing  or  taking  up  residence  in  the  country  of  origin  results  in 
resumption  of  the  original  nationality,  nationality  is  thereby  lost.**  Of 
course,  in  a  number  of  other  states  termination  of  the  nationality  of  the 
husband's  state  may  be  achieved  by  naturalization  in  the  country  of  origin.*' 

In  a  number  of  states  the  law  carries  a  specific  provision  that  nationality 
of  the  wife  is  not  affected  by  dissolution  of  the  marriage.**    In  Yugoslavia 

**  Gbbat  Bbftain,  Nationality  Act,  td.,  Sec.  7  (a),  p.  66:  Av&t&amjl,  Nationality  Act, 
1920-1926,  Sec.  13,  p.  90;  Canada,  Naturalisation  Act,  1914,  Sec.  10,  p.  80;  Bbitibh 
India,  Indian  Naturalization  Act,  1926,  See.  9,  p.  1S5;  Newfoundland,  Brit.  Nationality 
Act,  1929,  Sec.  IV  (6),  p.  146;  Nbw  Zealand,  British  Nationality  Act,  1928,  First  Schedule, 
Sec.  7  (a),  p.  109;  Palbstinb,  Order  of  July  14,  1925,  Sec.  11,  p.  1S4;  Union  of  South 
Africa,  Brit.  Nationality  Act,  id.,  Sec.  8,  p.  liBL 

**  48  Stat.  797.  With  respect  to  the  acquisition  of  citizenship  by  minor  children  upon 
naturalisation  of  the  paroit,  see  also  Sec.  2172  of  the  Revised  Statutes  (1878),  which  is  still 
in  force,  though  amended  in  part  by  Sec.  2  of  the  Act  of  May  24, 1984. 

*  Afghanistan,  Code,  Sec.  89,  p.  S;  Bblgium,  Law  of  Oct.  16,  1932,  Art.  1,  Moniteur 
Edge,  id.,  p.  6784;  Bulqabia,  Law  of  Dec.  31, 1903,  Art.  16,  p.  165;  Ecuador,  Const.,  Art. 
9  (4),  p.  eee;  Iraq,  Law  of  Oct.  9,  1924,  Art.  17,  p.  S50;  Liberia,  Law  of  Feb.  8,  1922, 
Sec.  70,  p.  414;  Netherlands,  Law  of  Dec.  12, 1892,  Art.  9,  p.  444;  Persia,  Law  of  Sept.  7, 
1929,  Art.  XI,  p.  476;  Ruicania,  Law  of  Feb.  23, 1924,  Art.  40,  p.  S0£;  Transjordan,  Na- 
tionality Law,  June  1, 1928,  Sec.  10  (a),  loc.  cU.,  p.  37;  Turkey,  Law  of  May  28,  1928,  Art. 
13,  p.  671. 

*•  Albania,  Civil  Code,  Art.  14,  p.  6;  Egypt,  Decree  Law  No.  19,  Art.  14,  p.  iS£8;  Italy, 
Law  of  June  13, 1912,  Art.  10,  p.  564;  Japan,  Law  No.  66,  Art.  19,  p.  S84- 

«  See  note  99. 

**  Great  Britain,  Nationality  Act,  id.,  Sec.  11,  p.  68;  Australia,  Nationality  Act, 
1920-1926,  Sec.  19,  p.  96;  Canada,  Naturalisation  Act,  1914,  Sec.  14,  p.  8i8;  Newfound- 
land, Consolidated  Stats.,  Sec.  11,  p.  14O;  New  Zealand,  British  Nationality  Act,  1928, 
Sec.  11,  p.  113;  Union  of  South  Africa,  British  Nationality  Act,  id..  Sec.  13,  p.  12i; 
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a  woman  who  acquires  nationality  by  marriage  loses  it  imeonditionally  upon 
annulment  of  the  marriage  by  court  decision,**  and  in  Venezuela  such  a 
woman  loses  nationality  upon  termination  of  the  marriage,  unless  she  mani- 
fests a  desire  within  one  year  to  retain  Venezuelan  nationality.^* 

Under  the  law  of  the  United  States  up  to  the  enactment  of  the  Cable  Act 
in  1922,  any  foreign  woman  acquiring  American  citizenship  by  marriage  to 
an  American  retained  such  citizenship  upon  termination  of  the  marital  status 
if  she  continued  to  reside  in  this  coimtry,  imless  she  formally  renounced  it, 
and  if  residing  abroad  she  might  retain  her  citizenship  by  registering  as  such 
before  an  American  consul  within  one  year  after  termination  of  the  marital 
relation. ^^  Under  the  Cable  Act  as  at  present  in  force,  an  alien  woman  does 
not  become  a  citizen  by  reason  of  marriage  to  an  American  citizen,  but  if 
she  takes  advantage  of  the  short  procedure  of  naturalization  provided  in  that 
Act,  she  loses  the  citizenship  thus  acquired  only  by  taking  a  step  which 
would  result  in  expatriation  for  any  citizen  under  the  law.'* 

Upon  marriage  to  an  alien.  In  view  of  the  increasing  trend  toward 
equaUty  for  women  in  questions  of  nationality,  it  is  important  to  observe 
that  the  laws  of  only  fourteen  states  provide  for  the  unconditional  loss 
of  nationality  by  marriage  to  an  alien.'*  Of  these  only  six  have  a  very 
numerous  population:  Czechoslovak  Republic,  Germany,  Himgary,  Nether- 
lands, Spain,  and  Switzerland.  Thus  while  the  hardships  ensuing  from  a 
condition  of  statelessness  may  still  arise  in  a  considerable  number  of  cases, 
the  extent  of  such  a  status  to  be  anticipated  from  the  increasing  number  of 
states  the  laws  of  which  provide  that  marriage  to  a  national  does  not  of  itself 
confer  his  nationality  upon  the  wife,  is  not  as  widespread  as  might  be  sup- 
posed. The  population  of  the  countries  following  this  rule  is  approximately 
200,000,  or  about  113^%  of  the  total  population  of  the  countries  embraced 
in  this  study,  while  their  foreign  trade  constitutes  approximately  1934%  of 
the  total. 

Palbstinb,  Order  of  July  24,  1025,  Sec.  13,  p.  164;  Costa  Rica,  Law  of  May  13,  18S9, 
Art.  3  (3),  p.  186;  Hungabt,  Law  of  Dec.  20, 1879,  Art.  35,  p.  S41;  LrrmTANiA,  Prov.  Law, 
Art.  1  (e),  p.  417;  Mexico,  Law  of  Nationality,  Art.  2  (II)i  loc,  cU,;  Pbbu,  Civil  Code  of  1852, 
Art.  41,  p.  478. 

•»  Law  of  Nationality,  Sept.  21,  1928,  Art.  44,  p.  S98.       »•  Conat.,  Art.  29  (4),  p.  640. 

n  Law  of  March  2,  1907,  Sec.  4,  p.  601;  34  Stat.  1228. 

^*  Law  of  Sept.  22, 1922,  as  amended  by  laws  of  July  3, 1930,  March  3, 1931,  and  May  24, 
1934,  Sec.  2,  42  Stat.  1021,  46  Stat.  849,  46  Stat.  1511,  48  Stat.  797. 

^  BoiiiyiA,  Civil  Code  of  1830,  Art.  11,  p.  46;  Czbchoslovak  Republic,  Const.  Law  No. 
236,  Sec.  16,  p.  204;  Gericant,  Law  of  Nationality,  July  22,  1913,  Sec.  17  (6),  p.  S08 
HAm,  Law  of  Aug.  22, 1907,  Art.  9,  p.  S28;  Hunoabt,  Law  of  Dec.  20, 1879,  Art.  34,  p.  841 
Iraq,  Law  of  Oct.  29,  1924,  Art.  17,  p.  861;  Liberia,  Law  of  Feb.  8,  1922,  Sec.  71,  p.  414 
Liechtenstein,  Law  of  May  14, 1864,  Art.  II  (12),  loc.  cU.;  Litxembxtrg,  Civil  Code  of  1807, 
Art.  19,  p.  4£0;  Netherlands,  Law  of  Dec.  12,  1892,  Art.  7  (2),  p.  444;  Nethsrland 
Colonies,  Law  of  Feb.  10, 1910,  Art.  2  (2),  p.  447;  Spain,  Royal  Decree  of  Nov.  17, 1852, 
Art.  1  (5),  p.  680;  Civil  Law  of  1889,  Art.  22,  p.  688;  Switzerland,  Civil  Code,  Art.  161 
(1),  p.  660;  Transjordan,  Nationality  Law,  June  1,  1928,  Sec.  10,  loc.  cU.^  p.  37. 
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The  conditional  rule  under  which  the  woman  loses  her  nationality  only  in 
case  she  acquires  the  nationality  of  her  husband  is  the  more  gtoeral  one 
obtaining  in  thirty-four  countries.  ^^  In  six  of  these,  Albania,  Belgium, 
Australia,  Estonia,  Yugoslavia,  and  Peru,  she  may  by  declaration  retain  her 
original  nationality.  Under  the  laws  of  Ecuador  and  Sweden  she  must  in 
addition  leave  the  territory  of  the  state.  Women  nationals  of  Albania, 
Belgium,  Australia,  Peru,  Estonia,  Rumania  and  Yugoslavia,^'  niay,  upon 
marrying  an  alien  whose  nationaUty  they  acquire  by  the  marriage,  retain 
their  nationality  by  making  an  official  declaration  of  desire  to  do  so.  The 
coimtries  in  this  group  make  up  just  over  15%  of  the  total  population  of  the 
countries  studied,  and  have  about  34}^%  of  the  total  trade. 

Marriage  to  an  alien  does  not  affect  the  nationality  of  a  woman  according 
to  the  laws  of  Argentine  Republic,  Cuba,  Mexico,  Russia,  Turkey,  and 
Uruguay.^*  The  United  States  now  belongs  to  this  group,  the  marriage 
of  a  woman  citizen  to  an  alien  not  affecting  her  citizenship  unless  she  makes 
a  formal  renimciation  of  it  before  a  court  having  jurisdiction  over  naturaliza- 
tion of  aliens.  ^^    Although  there  are  only  seven  countries  in  this  group,  they 

^  Albania,  Civil  Code,  Art.  15,  p.  6;  Axtbtbia,  Fed.  Law  No.  285,  Sec.  9  (1),  p.  19; 
BsLonTif,  Law  of  Dec.  17, 1932,  Art.  18  (2),  Moniteur  Beige,  id.,  p.  6790;  Great  Bbttain, 
Nationality  Act,  id.,  Sec.  10,  p.  68;  Canada,  Naturalization  Act  of  1914,  as  amended  by  act 
of  Aug.  3, 1931,  Sec.  13  (2),  Stats,  of  Canada,  21-22  Geo.  V,  Ch.  39,  p.  193;  Newfoundland, 
Consolidated  Stats.,  Sec.  10,  p.  14O;  Nbw  Zealand,  British  Nationality  Act,  Second  Sched- 
ule, Section  10,  p.  US;  Palestinb,  Order  of  July  24,  1925,  as  amended  by  Order  of 
Sept.  15,  1931,  Sec.  12  (1),  loc  cU.;  Union  of  South  Afbica,  Act  No.  40,  Sec.  2,  p.  128; 
Bulgabla,  Law  of  Dec.  31, 1903,  Art.  16,  p.  166;  Cobta  Rica,  Law  of  May  13, 1889,  Art.  4 
(5),  p.  186;  Danzio,  Law  of  May  30, 1922,  Sec.  14,  p.  211;  Dominican  Republic,  Const., 
Art  8,  p.  218;  Ecuador,  Law  of  Oct.  18, 1921,  Arts.  73, 74,  p.  224;  Egtpt,  Decree  Law  No. 
19,  Art.  14,  p.  228;  ErmopiA,  Law  of  July  22,  1930,  Sec.  4,  loc.  cU.;  Gbeateb  Lebanon, 
Qitkr  No.  15/S,  Art.  6,  p.  299;  Stbia,  Order  No.  16/S,  Art.  6,  p.  S02;  Gbbece,  Law  No.  391, 
Art.  26,  p.  318;  Italy,  Law  of  June  12,  1913,  Art.  10,  p.  365;  Japan,  Law  No.  66,  Art.  18, 
p.  384;  Latvia,  Law  of  June  2, 1927,  Art.  VII,  p.  409;  Monaco,  Civil  Code,  Art.  19,  p.  438; 
Nicaragua,  Const.,  Art.  10  (2),  p.  449;  Pobtugal,  Civil  Code  of  1867,  Art.  22  (4),  p.  492; 
El  Salvador,  Law  of  April  3, 1900,  Art.  2,  p.  S18;  Siam,  Nationality  Law,  April  10, 1913,  Sec. 
4,  p.  524;  Sweden,  Law  No.  130,  Art.  8,  p.  548;  Venezuela,  Civil  Code,  Art.  XXII,  p.  641^ 

"  Albania,  Civil  Code,  Art.  5,  p.  6;  Belgium,  Law  of  Dec.  17, 1932,  Art.  18  (2),  Moniteur 
Edge,  id.,  p.  6790;  Australia,  Nationality  Act,  1920-1925,  Sec.  18,  p.  95;  Estonia,  Law 
No.  87,  Sec.  19,  p.  234;  Peru,  Const.,  Art.  6,  Const.  PolUiea,  id.;  Rumania,  Law  of  Feb.  23, 
1924,  Art.  38,  p.  502;  Yugoslavia,  Law  of  Nationality,  Sept.  21, 1928,  Art.  29,  p.  395. 

**  Ar<sdntinb  Republic,  Decree  of  Oct.  8, 1920,  p.  12;  Cuba,  Law  of  July  1, 1929,  Art.  I, 
p.  199;  Mexico,  Law  of  Nationality,  Jan.  20,  1934,  Art.  4,  loc.  cit.;  Russia,  Regulation, 
April  22,  1931,  Sec.  8,  loc.  cU.;  Turkey,  Law  of  May  28, 1928,  Art.  13,  p.  571;  Uruguay, 
Decree  of  Jan.  21, 1921,  p.  628. 

'"  Law  of  Sept.  22,  1922,  Sec.  3  (a),  p.  608.  The  renunciation  provision  of  this  section 
has  been  amended  by  implication  by  Sec.  3  of  the  Law  of  May  24,  1934,  which  reads  as 
follows:  "A  citizen  of  the  United  States  may  upon  marriage  to  a  foreigner  make  a  formal 
renunciation  of  his  or  her  United  States  citizenship  before  a  coiui;  having  jurisdiction  over 
naturalization  of  aliens,  but  no  citizen  may  make  such  renunciation  in  time  of  war,  and  if 
war  should  be  declared  within  one  year  after  such  renunciation  then  such  renimciation 
diaUbevoid."    48  Stat.  797. 
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lave  almost  20%  of  the  total  population  of  all  the  countries  included,  and 
0%  of  the  foreign  trade.  This  is  due  to  the  inclusion  in  the  group  of  Russia 
nd  the  United  States. 

Upon  acquisition  of  foreign  nationality  or  loss  of  nationality  by  hiuiband. 
rhe  small  number  of  countries  providing  for  the  imconditional  loss  of  na- 
Lonality  by  the  wife  upon  the  acquisition  of  a  new  nationality  by  her  hus- 
and  or  upon  his  loss  of  nationality  is  even  more  striking  than  in  the  case  of 
>9S  of  nationality  by  a  woman  upon  marriage  to  an  alien.  Only  three 
ountries,  Cuba,  Latvia,  and  the  Netherlands,  provide  for  such  unconditional 
)ss  upon  the  acquisition  of  a  foreign  nationality  by  the  husband.^*  Two 
ountries,  Austria  and  Germany,  provide  for  the  unconditional  loss  of 
ationality  by  the  wife  upon  loss  of  nationality  by  the  husband,^*  and  the 
if e  of  a  Hungarian  national  loses  her  nationality  if  she  follows  her  husband 
broad  or  is  residing  with  him  at  the  time  of  his  loss  of  nationality.*^  The 
^olish  law  provides  that  the  wife  shall  lose  her  nationality  upon  loss  by  the 
usband  unless  the  Minister  of  the  Interior  rules  otherwise. '^ 

It  should  be  noted  that  a  majority  of  the  countries  in  this  group,  twenty- 
lu'ee  to  be  exact,  have  laws  providing  either  that  the  wife's  nationality  is 
ot  affected  by  the  husband's  loss  of  nationality,"  or  that  she  loses  her  na- 
ionality  only  in  case  she  acquires  a  new  nationality  with  her  husband,"  or 
liat  the  loss  of  her  nationality  is  conditional  upon  her  consent  to  the  change 
f  her  nationality,"  or  that  she  failed  to  elect,  under  the  form  prescribed  by 
lie  law,  to  retain  her  original  nationality."    Although  the  Act  of  September 

Y>  Cuba,  Civil  Code  of  1888-1889,  Art.  22,  p.  194:  Latvia,  Law  of  Nationality,  June  2, 
)27,  Art.  7,  p.  409;  NarHBBLANDs,  Law  of  Dec.  12, 1892,  Art.  6,  p.  44^. 
*•  Austria,  Fed.  Law  No.  285,  Sees.  9  (2),  10  (2),  p.  19;  Gbbmant,  Law  of  Nationality, 
jly22, 1913,  Sec.29,p.5ii. 

•<>  Hungary,  Law  of  Dec.  20, 1879,  Arts.  26,  32,  pp.  S40,  S41. 
•^  Law  of  Jan.  20, 1920,  Art.  13,  p.  4SL 

"  Grebcs,  Law  No.  391,  Art.  24,  p.  S17;  Mioaco,  Law  of  Nationality,  Jan.  20,  1934, 
rt.  44,  loc,  cU,;  Pbrsia,  Law  of  Sept.  7, 1929,  Art.  XIII,  p.  47S  (unlees  decision  of  Council 
Ministers  includes  her). 

•*  Albania,  Civil  Code,  Art.  16,  p.  7;  Costa  Riga,  Law  of  May  13, 1889,  Art.  6,  p.  187; 
Ain,  Law  of  Aug.  22, 1907,  Art.  16,  p.  329;  Italy,  Law  of  June  12, 1913,  Art.  11,  p.  366; 
LPAN,  Law  No.  66,  Art.  21,  p.  384;  ^  Salvador,  Law  of  April  3,  1900,  Art.  2,  p.  618; 
AM,  Nationality  Law,  April  10, 1913,  Sec.  10,  p.  6S4;  Switzbrland,  Fed.  Decree,  June  25, 
103,  Art.  9,  p.  668;  Civil  Code,  Dec.  10,  1907,  Art.  161  (1),  p.  660;  Yuooslavia,  Law  of 
ationality,  Sept.  21,  1928,  Art.  37,  p.  397. 

^  Bttlgaria,  Law  of  Dec.  31, 1903,  Art.  22,  p.  166  (not  affected  by  husband's  acquisition 
new  nationality);  Danzig,  Law  of  May  30, 1922,  Sees.  16,  17, 19,  p.  BU;  Ebtonla,  Law 
o.  87,  Sec.  22,  p.  236;  Portugal,  Civil  Code  of  1867,  Art.  22,  p.  491;  Nicaragua,  Law  of 
Dt.  3,  1894,  Art.  2,  p.  462  (changes  nationality  only  if  she  lives  in  husband's  new  country). 
»  Belgium,  Law  of  Dec.  17,  1932,  Art.  18  (3) ;  Law  of  May  16,  1922,  Art.  18  (3)  as 
nended  by  Law  of  Aug.  4, 1926,  Art.  17,  and  Law  of  Oct.  16, 1932,  Art.  9,  Moniteur  Bdffe, 
L,  p.  6790;  Grbat  Britain  and  Northern  Ireland,  Nationality  Act,  id.,  as  amended  by 
ct  of  Nov.  17,  1933,  Sec.  10  (3),  enclosure  with  despatch  No.  308,  Nov.  11, 1933,  from 
merican  Ambassador,  London,  to  Secretary  of  State;  Australia,  Nationality  Act,  1920- 
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22y  1922,  does  not  in  terms  cover  the  question  of  the  effect  upon  a  woman 
citizen  of  the  United  States  of  the  loss  of  nationality  by  her  husband  or  his 
acquisition  of  a  new  nationality,  by  giving  women  an  equal  and  independent 
status  of  nationality  it  provides  by  implication  that  a  change  of  nationality 
by  the  husband  has  no  effect  upon  the  nationality  of  the  wife.^  This  is  the 
rule  at  present  followed  with  respect  to  such  cases.  Prior  to  the  passage  of 
the  Cable  Act,  the  word  ''marries"  appearing  in  Section  3  of  the  Act  of 
March  2,  1907,^^  was  construed  to  mean  ''marries  or  is  married  to/'  and 
consequently  it  was  held  that  the  words  "shall  take  the  nationality  of  her 
husband"  meant  that  the  wife  should  lose  her  American  citizenship  upon  her 
husband's  loss  of  such  citizenship. 

Under  the  laws  of  seven  member  states  of  the  British  Empire,  the  Secre- 
tary of  State  may  in  his  discretion,  upon  cancellation  of  the  husband's 
naturalization,  direct  that  the  wife  also  cease  to  be  a  British  subject.^ 
Otherwise  her  nationality  remains  imaffected,  subject  to  her  right  to  make 
a  declaration  of  alienage  within  six  months.  Denmark,  Iceland,  Norway, 
and  Sweden  have  the  rather  unusual  provision  that  the  wife  of  a  Danish 
national  follows  his  status  when  he  loses  his  nationality  at  his  twentynsecond 
year  by  reason  of  his  birth  abroad  and  never  having  been  domiciled  in  the 
coimtry.** 

By  MmoB  Children 

Upon  acqumtion  of  foreign  nationality  or  the  lose  of  nationality  by  the 
parent  or  parents.  In  view  of  the  fact  that  minor  children  as  a  rule  change 
their  homes  and  their  actual  allegiance  with  their  parents,  it  is  perhaps  cause 
for  some  surprise  that  the  laws  of  only  eight  countries  provide  for  the  un- 
conditional loss  of  nationality  by  the  children  upon  the  acquisition  of  a 
foreign  nationality  or  the  loss  of  nationality  by  the  parents.*®    It  should  be 

1925,  Sec.  18,  p.  9S;  Canada,  Naturalisation  Act  of  1914,  a8  amended  by  Act  of  Aug.  3, 
1931,  Sec.  13  (4),  Stats.  Canada,  21-22  Geo.  V,  Ch.  39,  p.  193;  Newfoundland,  Consoli- 
dated Statutes,  Sec.  10,  p.  140;  Palbstinb,  Order  of  July  24, 1926,  Sec.  12,  p.  155;  Eotft, 
Decree  Law  No.  19,  Art.  15,  p.  iS!^, 

<*  See  especially  Sec.  3  (a)  of  the  Act  as  amended  by  the  Act  of  March  3, 1931,  46  Stat. 
1511. 

"  "Sec.  3.  That  any  American  woman  who  marries  a  foreigner  shall  take  the  nationality 
ol  her  husband."    34  Stat.  1228. 

**  Gbsat Britain  and  Nobthebn  Ireland,  Nationality  Act,  id.,  Sec.  7a,  p.  66;  Australia, 
Nationality  Act,  1920-1925,  Sec.  13,  p.  94;  Newfoundland,  British  Nationality  Act,  1929, 
Sec.  IV  (6),  p.  146;  New  Zealand,  British  Nationality  Act,  1928,  First  Schedule,  Sec- 
tion 7a,  p.  110;  Palestine,  Order  of  July  24, 1925,  Sec.  11, 2oc.  cU.;  Canada,  Naturalization 
Act  of  1914,  Sec.  10,  p.  80;  British  India,  Indian  Naturalization  Act,  1926,  Sees.  9,  10, 
p.  1S5;  Union  of  South  Africa,  British  Nationality  Act,  id.,  Sec.  8,  p.  ISl. 

**  Denmark,  Law  of  April  18,  1925,  Art.  VI,  p.  ei5;  Iceland,  Law  of  June  15,  1926, 
Art.  6,  p.  S46;  Norway,  Law  of  Oct.  3, 1924,  Sec.  9,  p.  455;  Sweden,  Law  No.  130,  Art.  9, 
p.  548. 

**  Argentine  Republic,  Law  No.  346,  Art.  4,  p.  11;  Cxtba,  Civil  Code,  Art.  18,  p.  19S; 
GsRMANT,  Law  of  Nationality,  July  22,  1913,  Sec.  29,  p.  311;  Iraq,  Law  of  Oct.  9,  1924, 
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observed,  however,  that  such  an  unconditional  rule  is  not,  in  general,  desir- 
able because  of  the  status  of  statelessness  which  may  thereby  result  from  the 
fact  that  not  all  states  accept  such  children  as  nationals  upon  naturalization 
of  the  parents.  The  more  equitable  rule,  therefore,  is  that  obtaining  in 
eighteen  states  according  to  which  minor  children  lose  their  nationality  upon 
the  acquisition  of  a  foreign  nationality  by  the  parent,  or  parents,  when  the 
new  nationality  is  acquired  also  by  such  children,  or  provided  that  the 
children  live  or  take  up  a  residence  in  the  new  coimtry.*^ 

The  Department  of  State  has  long  adhered  to  this  rule,  holding  that  the 
minor  children  of  American  citizens  acquiring  a  new  nationality  by  natu- 
ralization in  a  foreign  country  lose  their  American  nationality,  provided  they 
remove  to  the  new  coimtry  of  the  parents  and  acquire  the  nationality  of  the 
parents  under  the  law  of  the  new  country.  There  is  no  specific  statutory 
provision  for  such  cases,  although,  as  pointed  out  above,  the  law  has  long 
provided  that  the  minor  children  of  aliens  naturalized  in  the  United  States 
acquire  the  nationality  of  the  parents  if  they  take  up  a  permanent  residence 
in  the  United  States  during  minority,  the  original  law  on  this  point  having 
been  enacted  in  1802." 

In  the  case  of  the  six  member  states  of  the  British  Empire  included  in 
this  group,  and  of  Palestine  and  Eg3rpt,  such  loss  is  subject  to  the  right  of 
the  child  to  make  a  declaration  of  his  desire  to  regain  his  citizenship  of  origin 
within  one  year  after  attaining  majority.  It  may  be  observed  that  three 
additional  coimtries,  Afghanistan,  Estonia,  and  Portugal,  permit  the  minor 
children  to  follow  the  nationality  of  the  father,  provided  either  the  children, 
or  the  mother  acting  in  their  behalf,  accept  the  new  nationality." 

Austria  has  the  interesting  rule  that  the  minor  child  loses  his  citizenship  in 
case  of  loss  of  nationality  by  the  father  only  in  case  he  does  not  have  citizen- 
Art.  18,  p.  367;  LiECHTENBTEiN,  Law  of  May  14, 1864,  Art.  II,  Par.  11,  Zoc  cU,;  Nether- 
lands, Law  of  Dec.  12,  1892,  Art.  10,  p.  4U;  Spain,  Civil  Laws  of  1889,  Art.  18,  p.  637; 
Tranbjobdan,  Nationality  Law,  June  1,  1928,  Sec.  12,  loc,  cit.^  p.  37. 

"  Albania,  Civil  Code,  Art.  17,  p.  7;  Austria,  Fed.  Law  No.  286,  Sec.  10  (2),  p.  20; 
Belgium,  Law  of  Dec.  17,  1932,  Art.  18  (4),  Moniieur  Belge^  id,^  p.  6789;  Gbbat  Britain, 
Nationality  Act,  id..  Sec.  12,  p.  68;  Australia,  Nationality  Act,  1920-1925,  Sec.  20,  p.  96; 
Canada,  Naturalization  Act  of  1914,  Sec.  15,  p.  82;  Newfoundland,  Consolidated  Stats., 
Sec.  12,  p.  IJ^;  New  Zealand,  British  Nationality  Act,  1928,  Second  Schedule,  Sec.  12, 
(1),  p.  113;  Palestinb,  Order  of  July  24,  1925,  Sec.  14,  p.  166;  Union  of  South  Africa, 
Act  No.  40,  Sec.  4,  p.  128;  Danzig,  Law  of  May  30,  1922,  Sees.  14,  17,  p.  211;  Egypt, 
Decree  Law  No.  19,  Art.  16,  p.  228;  Italy,  Law  of  June  12,  1913,  Art.  12,  p.  S66;  Japan, 
Law  No.  66,  Art.  21,  p.  386;  Nicaragua,  Law  of  Oct.  3, 1894,  Art.  2,  p.  462;  El  Salvador, 
Law  of  April  3,  1900,  Art.  2  (3),  p.  618;  Siam,  Nationality  Law,  April  10,  1913,  Sec.  10, 
p.  62j^:  Yugoslavla,  Law  of  Nationality,  Sept.  21,  1928,  Art.  37,  p.  397, 

**  See  note  64.  Sec.  2172  of  the  Revised  Statutes,  1878,  mentioned  in  note  64,  is  a  re- 
enactment  of  the  law  of  April  14,  1802,  p.  676.  For  a  recent  Circuit  Court  of  Appeals' 
decision  upholding  this  view  see  U.  S.  v.  Reid,  73  F.  (2d)  153. 

•»  Afghanistan,  Code,  Sec.  92,  p.  4;  Estonia,  Law  No.  87,  Sec.  22,  p.  236;  Portugal, 
Civil  Code  of  1867,  Art.  22,  p.  421- 
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ship  in  hia  own  right.**  The  four  Scandinavian  countries  apply  the  same 
rule  to  children  as  that  stated  above  with  respect  to  the  wife  upon  loss  of 
nationality  of  her  husband."  The  Greek  rule  is  also  quite  hmited  in  scope, 
applying  only  to  the  children  of  Greeii  subjects  of  foreign  birth  who  lose  their 
nationality  on  leaving  Greece  without  intent  to  return."  Attention  is 
directed  especially  to  the  Russian  law  limiting  the  efTect  of  the  loss  of  nation- 
ality by  the  parents  to  children  under  fourteen  years  of  age.*'  The  age  is 
perhaps  low,  but  the  rule  would  seem  to  represent  a  desirable  innovation,  as 
the  present  general  rule  placing  the  age  at  twenty-one  takes  insufficient 
account  of  the  earlier  development  on  the  part  of  the  child  of  the  ability  to 
exercise  an  intelligent  independent  choice  of  hia  own  as  to  the  matter  of  hia 
nationality. 

Genbbal  Pbovisionb  on  Loss  op  Nationality 

By  naturalizalion  abroad.  Dual  nationality  arises  in  either  of  two  ways — 
by  the  aoquisition  of  the  nationality  of  two  countries  at  birth,  one  jus  soli 
and  one  jus  aanguinia,  and  by  naturalization  n-hen  the  acquisition  of  a  new 
nationahty  does  not  result  in  the  loss  of  the  old,  including  the  acquisition  of 
a  new  nationahty  by  marriage.  Controversies  arising  out  of  the  latter  situa- 
tion have  been  numerous  and  important  in  the  history  of  the  United  States, 
b^;inning  with  the  birth  of  the  country  and  continuing  down  to  the  present 
time.  Consequently  it  is  of  considerable  importance  to  note  that  so  many 
countries,  twenty-four,  today  specifically  require  the  consent  of  the  govern- 
ment before  a  national  can  acquire  the  nationality  of  another  state  (loss  of 
hia  nationality  of  origin  ensuing  therefrom)."  That  this  presents  a  problem 
of  some  moment  for  the  United  States  may  be  seen  from  the  fact  tliat  among 
this  group  are  such  states  as  Bulgaria,  Finland,  France,  Greece,  Hungary, 
Norway,  Poland,  Sweden,  and  Yugoslavia,  all  important  contributors,  both 

••  Fed.  Iaw  No.  286,  Sec.  8  (1),  (2),  p.  t9.  -  See  note  89. 

"  Law  ot  Sept.  13,  1926,  Art.  4,  p.  319. 

"  Regulation,  April  22, 1931,  Sees.  9,  10,  lac.  at. 

"  Atohanista!?,  Code,  Sec,  91,  p.  S;  Albania,  CSvil  Code,  Article  U,  p.  6;  Beloian 
Congo,  Decree  of  June  21, 1904,  -p.  U;  Bulqabia,  Iaw  of  Deo.  31,  1903,  Art.  17  (1),  V-  'Sd; 
China,  Rev.  Law,  Feb.  5, 1929,  Art.  11,  p.  17S;  Danzio,  Law  of  May  30, 1922,  Seca.  16, 18, 
p.  eil;  E6TONIA,  Iaw  No.  87,  Sec.  20,  p.  S3i;  Eqttt,  Decree  Law,  No.  19,  Art.  12,  p.  «2S; 
F1NI.AND,  Law  of  June  17,  1927,  Sees.  1,  4,  pp.  £39,  $40;  Fbancb,  Law  of  Aug.  10, 1927,  Art. 
IX,  p.  £49;  Greater  Lebanon,  Order  No.  16/8,  Art.  8  (1),  V-  «59;  Stbia,  Order  No.  16/8, 
Art.  8  (1),  p.  SOS;  Greece,  Law  No.  391,  Art.  23  (a),  p.  3/7;  Saudi  Akabia,  Law  of  Sept.  24, 
1926,  Sec.  6,  p.  530;  Hunoakt,  Law  of  Dec.  20,  1879,  Arts.  20-22,  26,  28,  29,  pp.  339-340; 
Ltbia,  Law  No.  1013,  Art.  32,  p.  579;  Latvia,  Law  of  June  2, 1927,  Art.  IX,  p.  409;  Liech- 
TENBTBiN,  Law  of  May  14,  1864,  Art.  II,  pars.  8  (a),  (b),  (c),  13,  loc.  aX.;  Nobwat,  Iaw  of 
Aug.  8, 1924,  Sees.  8,  10,  p.  466;  Pxbbia,  law  o(  Sept.  7,  1929,  Art.  XIII,  p.  475;  F01.AND, 
Law  of  Jan.  20,  1920,  Art.  XI  (1),  p.  481;  Siau,  NaturoliiatioD  Law  130,  Sec.  15,  p.  BtS; 
Nationality  Law,  April  10,  1913,  Sees.  4,  5,  10,  p.  684;  Swvdxn,  Law  No.  130,  Art.  8, 
p.  Bi8;  SwirzERLANS,  Fed.  Decree  of  June  25, 1903,  Art.  7,  p.  BBS;  Tdskkt,  lav  of  May  28, 
1928,  Art.  7,  p.  670;  Yuooslatia,  Law  of  Nationality,  Sept.  21,  1928,  Arte.  22-26,  pp. 
S9S-S94. 
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past  and  present,  to  the  flow  of  immigration  into  this  countiy.  Howe 
is  encouraging  to  observe  that  a  much  lai^ger  number  of  states,  forty- 
provide  for  the  imconditional  loss  of  nationality  upon  naturalimti 
another  country.  •• 

It  is  hardly  necessary  to  recaU  that  the  United  States  has  from  the  1 
ning  of  its  history  been  an  aggressive  exponent  of  the  right  of  uncondi 
expatriation.^®®  Nevertheless,  Congress  did  not  until  1907  reduce  to  i 
tory  form  the  rule  which  had  been  generally  followed  by  the  courts  a] 
the  administrative  authorities,  that  loss  of  nationality  resulted  from  nat 
sation  in  a  foreign  country.^®^ 

The  facts  with  respect  to  the  comparative  trade  and  population  of 
two  groups  tell  a  striking  and  yet  somewhat  contradictory  story, 
twenty-four  countries  with  the  conditional  rule  of  naturalisation  al 
have  nearly  37%  of  the  population  of  all  the  coimtries  concerned,  but 
slightly  more  than  18%  of  the  trade.  On  the  other  hand,  the  forty- 
coimtries  whose  laws  allow  unconditional  expatriation  by  naturalisatioi 
foreign  country  have  only  35%  of  the  population,  but  their  trade  mak 
over  72%  of  the  total.  This  variation  is  due  chiefly  to  the  inclusi 
China  in  the  conditional  group,  and  most  of  the  coimtries  of  chief  indu 
importance  in  the  unconditional  group.    It  means  apparently  that  thi 

••  Austria,  Fed.  Law  No.  285,  Sec.  10  (1),  p.  19;  BsLQiuif,  Law  of  Dee.  17, 1032,  A 
Moniteur  Beige,  id,,  p.  6789;  Bolivia,  Const.,  Art.  35  (1),  p.  40;  Bbaeii.,  Oonst.,  Ai 
(a),  Hambloch,  op.  eU.,  p.  43;  Great  Brttain,  Nationality  Act,  id.,  See.  13,  p.  68;  Amn 
Nationality  Act,  1920-1925,  Sec.  21,  p.  96;  Canada,  Naturalintkm  Aet  of  1914,  S 
p.  818;  Newfoundland,  Consolidated  Stats.,  Sec.  13,  p.  14I;  New  Zealand,  Britia 
tionality  Act,  1928,  Second  Schedule,  Sec.  13,  p.  114;  Palbstinb,  Order  of  July  24, 
Sec.  15,  p.  156;  Union  of  South  Africa,  British  Nationality  Act,  id,,  See.  15,  p 
Chile,  Const.,  Art.  6,  p.  171;  Colombia,  Const.,  Art.  9,  p.  180;  Cobta  Riga,  Law  o 
13, 1889,  Art.  4  (1),  p.  186;  Cxtba,  Const.,  Art.  6  (1),  OacOa,  QficM,  id.,  p.  3;  DmiABi 
of  April  18, 1925,  Art.  V,  p.  215;  Dominican  Republic,  Const.,  Art.  11,  p.  tl8;  Ecc 
Const.,  Art.  10  (1),  p.  2e£;  Ethiopia,  Law  of  July  22, 1930,  Sec.  11  (A),  loc  dL;  On 
Law  of  Nationality,  July  22, 1913,  Sec.  25,  p.  310;  Guatemala,  Law  of  ForeigDefs  ci 
Arts.  1,  4,  8,  p.  S£2;  HAm,  Law  of  Aug.  22, 1907,  Art.  17  (1),  p.  SSO;  Hondusab,  la 
331,  Art.  1  (6),  p.  384;  Iceland,  Law  of  June  15,  1926,  Arts.  5,  7,  p.  346;  Ibaq,  I 
Oct.  9, 1924,  Art.  13,  p.  350;  Italy,  Law  of  June  13, 1912,  Art.  8  (1),  p.  364;  Japan,  La 
66,  Art.  20,  p.  384;  Liberla,  Law  of  Feb.  8, 1922,  Sec.  73,  p.  4^4;  Luxbmbxtrq,  Qvil  C 
1807,  Sec.  17,  p.  4£0;  Mexico,  Const.,  Art.  37  (A),  I,  Millan,  op.  cU.,  p.  24;  Mokaoo 
Code,  Art.  17  (1),  p.  438;  Nbtherlandb,  Law  of  Dec.  12, 1892,  Art.  7  (1),  p.  443;  Ni 
LAND  Colonies,  Law  of  Feb.  10, 1910,  Art.  2  (1),  p.  447;  Nicaragua,  Const.,  Art.  ] 
p.  449;  Panama,  Const.,  Art.  7  (1),  p.  458;  Paraguay,  Law  No.  559,  Art.  1,  p.  472; 
Const.,  Art.  7  (2),  Const.  PclUioa,  id.,  p.  3;  Portugal,  CHvil  Code  of  1867,  Art.  2 
p.  491;  Rumania,  Law  of  Feb.  23, 1924,  Art.  36  (a),  p.  601;  El  Salvador,  Const.,  A 
(3),  p.  518;  Law  of  April  3,  1900,  Art.  2  (4),  p.  518;  Spain,  Const.,  Art.  24  (2),  Oat 
Madrid,  id.,  p.  3;  Tranbjordan,  Nationality  Law,  June  1,  1928,  Sec.  14,  loc  ciL, 
Venezuela,  Law  of  July  13, 1928,  Art.  7,  p.  642. 

1^  See  the  declaration  by  Congress  of  the  right  of  expatriation  in  the  Law  ol  July  27, 
as  redacted  in  Rev.  Stats.,  1878,  Sec.  1999,  p.  578. 

i»  Law  of  March  2, 1907,  Sec.  2,  p.  600;  34  Stat.  1228. 
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of  unconditional  naturalization  is  more  strongly  intrenched  than  the  popula- 
tion of  the  countries  adhering  to  it  would  seem  to  indicate,  and  yet  perhaps 
less  so  than  might  be  inferred  from  the  number  of  coimtries.  At  the  same 
time  the  surprisingly  small  extent  of  the  rule  requiring  the  consent  of  the 
government  to  loss  of  citizenship  upon  naturalization  in  a  foreign  country 
is  distinctly  encouraging  to  those  who  believe  that  the  unlimited  right  of 
expatriation  would  remove  a  serious  source  of  friction  in  international 
relations. 

Thirteen  states  require  the  performance  of  military  service  as  a  prereq- 
uisite to  the  loss  of  nationatity  by  the  acquisition  of  the  nationality  of  a 
foreign  state.^^  Two  of  these  states  have  this  rule  combined  with  the 
apparently  contradictory  rule  of  unconditional  loss  of  nationality  upon  nat- 
uralization abroad.  The  Italian  law  contains  the  somewhat  anomalous 
provision  that,  "The  loss  of  citizenship  in  the  cases  contemplated  in  this 
article  does  not  exempt  one  from  the  obligations  of  military  service,  except 
as  regards  facilities  granted  by  special  laws."  ^^  It  may  be  added  that  no 
American  states  appear  in  this  group,  all  of  them  being  European,  except 
China  and  Japan. 

By  entering  military  or  ciinl  service  of  a  foreign  state,  or  accepting  honors  or 
protection  from  it.  The  laws  of  eleven  states  provide  for  the  imconditional 
loss  of  nationality  upon  entry  into  foreign  military  service :  Austria,  Bulgaria, 
Costa  Rica,  Cuba,  Guatemala,  Kingdom  of  Saudi  Arabia,  Netherlands, 
Netherland  Colonies,  Peru,  Poland,  Rumania,  Spain.^^  Under  the  laws  of 
the  following  fourteen  states  entry  into  foreign  military  service  results  in 
loss  of  nationality  if  the  national  fails,  on  order  from  his  government,  to 
leave  such  service :  Albania,  Free  City  of  Danzig,  Eg3rpt,  Estonia,  Finland, 
Germany,  Greece,  Hungary,  Iraq,  Italy,  Monaco,  Transjordan,  Turkey, 
Yugoslavia.*** 

!•*  BuLGABiA,  Const.,  Art.  66,  p.  162;  CmNA,  Rev.  Law,  Feb.  5,  1929,  Art.  12,  p.  177; 
Estonia,  Law  No.  87,  Sec.  20,  p.  BSJ^;  Finland,  Law  of  June  17,  1927,  Sec.  1,  p.  tS9; 
Francs,  Law  of  Aug.  10,  1927,  Art.  IX  (1),  p.  249;  Gbbbcb,  Law  No.  391,  Art.  23  (a), 
p.  S17;  HuNGABT,  Law  of  Dec.  20, 1879,  Art.  22,  p.  SS9;  Italy,  Law  of  June  13, 1912,  Art.  8, 
p.  S64;  Japan,  Law  No.  66,  Art.  24,  p.  S86;  Lischtbnstbin,  Law  of  May  14, 1864,  Art.  U, 
par.  8  (d),  loc.  cU.;  Poland,  Law  of  Jan.  20, 1920,  Art.  11,  p.  481;  Tubkbt,  Law  of  May  28, 
1928»  Art.  7,  p.  S70;  Yuooblayia,  Law  of  Nationality,  Sept.  21, 1928,  Art.  23  (1),  p.  S94. 

^**  See  note  102.    Also  see  similar  provision  in  Japanese  law,  note  102. 

iMAuBTBiA,  Fed.  Law  No.  285,  Sec.  10  (2),  p.  20;  Bulgabia,  Law  of  Dec.  31,  1903, 
Art.  17  (3),  (4),  p.  166;  Ck)6TA  Rica,  Law  of  May  13,  1889,  Art.  4  (2),  (3),  p.  186;  Cuba, 
Const.,  Art.  6  (2),  (3),  Oaeeta  Oficial,  id.,  p.  3;  Guatbicala,  Law  of  Feb.  21,  1894,  Art.  7, 
p.  S2S;  Saudi  Arabia,  Law  of  Bept,  24, 1926,  Sec.  7,  p.  SSI;  Nbthbblands,  Law  of  Dec.  12, 
1802,  Art.  7  (4),  p.  44S;  Nbthbbland  Colonibb,  Law  of  Feb.  10, 1910,  Art.  2  (3),  p.  447; 
Pbbu,  Const.,  Art.  7  (1),  Canst.  PolUiea,  id.,  p.  3;  Poland,  Law  of  Jan.  20,  1920,  Art.  11 
(2),  p.  481;  Rumania,  Law  of  Feb.  23, 1924,  Arts.  36  (d),  37,  p.  S02;  Spain,  Const.,  Art.  24 
(1),  Oaeeta  de  Madrid,  id. 

>•  Albania,  Civil  Code,  Art.  12,  p.  6;  Danzig,  Law  of  May  30,  1922,  Sec.  16,  p.  211; 
Egtpt,  Decree  Law  No.  19,  Art.  13,  p.  228;  Estonia,  Law  No.  87,  See.  22,  p.  2S4;  Finland, 
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Loss  of  nationality  results  unconditionally  from  entering  the  civil  » 
or  accepting  public  office  in  a  foreign  state  under  the  laws  of  nineteen  a 
Albania,  Argentine  Republic,  Austria,  Bolivia,  Brazil,  Costa  Rica,  < 
Guatemala,  Haiti,  Netherlands,  Netherland  Colonies,  Panama,  Parai 
Peru,  Poland,  Portugal,  Rumania,  El  Salvador,  Spain.^^  In  the  foIl< 
sixteen  states  loss  of  nationality  results  from  entering  the  civil  servi 
accepting  public  office  in  a  foreign  state,  and  failing  to  retire  from  such 
ice  or  office  upon  orders  from  the  government  of  the  national  conce 
Bulgaria,  Free  City  of  Danzig,  Eg3rpt,  Finland,  France,  Greater  Leh 
Syria,  Germany,  Iraq,  Italy,  Monaco,  Transjordan,  Turkey,  Yugoslai 
It  is  cause  for  some  surprise  to  find  that  more  states  impose  the  penal 
loss  of  nationality  for  entering  the  civil  service  or  accepting  public  office 
a  foreign  state,  than  for  entering  military  service  of  such  a  state. 

The  acceptance  of  honors  or  protection  from  a  foreign  government  b 
about  loss  of  nationality  unconditionally  under  the  laws  of  nine  si 
Argentine  Republic,  Bolivia,  Costa  Rica,  Cuba,  Honduras,  Mexico,  Pan 
Paraguay,  Portugal.  ^°*    There  is  no  provision  in  the  laws  of  the  U 


Law  of  June  17, 1927,  Sec.  3,  p.  240;  Gbrmant,  Law  of  Nationality,  July  22»  1913,  B^ 
p.  SIO;  Greece,  Law  No.  391,  Art.  23  (b),  p.  S17;  Hunqabt,  Law  of  Deo.  20, 1879,  A 
p.  S40;  Ibaq,  Nationality  Law,  Oct.  9,  1924,  Art.  16,  p.  S50;  Italy,  Law  of  June  13, 
Art.  8  (3),  p.  S64;  Monaco,  Civil  Ckxie,  Sec.  17  (3),  p.  4S8;  Tbanbjobdan,  Nationalitji 
June  1,  1928,  Sec.  16,  loe.  cU.,  p.  37;  Turkbt,  Law  of  May  28,  1928,  Arts.  9,  10,  p 
YuQOBLAViA,  Law  of  Nationality,  Sept.  21,  1928,  Art.  32,  p.  996. 

^^  Albania,  Civil  Code,  Art.  12,  p.  6;  Abgbntinb  Republic,  Law  No.  348,  Art.  8, 
AuBTBiA,  Fed.  Law  No.  286,  Sec.  10  (2),  p.  eO;  Fed.  Law,  June  8, 1927,  Art.  1,  p.  B4:  Bo 
Const.,  Art.  36  (4),  p.  4^;  Bbazil,  Const.,  Art.  107b,  Hambloch,  p.  43;  Costa  Rica 
of  May  13, 1889,  Art.  4  (2),  p.  186;  Cuba,  Const.,  Art.  6  (2),  (3),  Gaceia  Qfidal,  id., 
Guatemala,  Law  of  Feb.  21, 1894,  Art.  7,  p.  323;  Haiti,  Law  of  Aug.  22, 1907,  Art.  1 
p.  330;  Netheblands,  Law  of  Dec.  12,  1892,  Art.  7  (4),  p.  443;  Nethebland  Cou 
Law  of  Feb.  10,  1910,  Art.  2  (3),  p.  447;  Panama,  Const.,  Art.  7  (2),  p.  4^8;  Para 
Const.,  Art.  40  (2),  J.  I.  Rodriguez,  American  CanstUtUians  (1906),  Vol.  II,  p.  390;  ] 
Const.,  Art.  7  (1),  Const,  PolUica,  id.,  p.  3;  Poland,  Law  of  Jan.  20, 1920,  Art.  11  (2),  f 
Pobtuqal,  Civil  Code  of  1867,  Art.  22  (2),  p.  4^1;  Rumania,  Law  of  Feb.  23, 1924,  Ai 
(d),  37,  p.  502;  El  Salyadob,  Const.,  Art.  63  (4),  p.  618;  Spain,  Const,  Art.  24  (1),  i 
de  Madridf  id. 

^^^  BuLGABiA,  Law  of  Dec.  31,  1903,  Art.  17  (3),  (4),  p.  166;  Dansig,  Law  of  Bii 
1922,  Sec.  16,  p.  211;  Eqtpt,  Decree  Law  No.  19,  Art.  13,  p.  228;  Finland,  Law  of  Ju 
1927,  Sec.  3,  p.  240;  Fbance,  Law  of  Aug.  10, 1927,  Art.  DC  (4),  p.  249;  Gbeateb  Lb& 
Order  No.  16/S,  Art.  8  (2),  p.  299;  Stbia,  Order  No.  16/S,  Art.  8  (2),  p.  301;  Gmm 
Law  of  Nationality,  July  22, 1913,  Sec.  28,  p.  311;  Gbbecb,  Law  No.  391,  Art  23  (b),  ^ 
HuNGABT,  Law  of  Deo.  20,  1879,  Art.  30,  p.  340;  Iraq,  Nationality  Law,  Oct  9, 
Art.  16,  p.  360;  Italy,  Law  of  June  13, 1912,  Art.  8  (3),  p.  364;  Monaco,  Civil  Code,  8 
(3),  p.  438;  Tbanbjobdan,  Nationality  Law,  June  1,  19i28,  Sec.  16,  loe.  dL,  p.  37;  Tui 
Law  of  May  28, 1928,  Arts.  9, 10,  p.  671;  Yugoslavia,  Law  of  Nationality,  Sept.  21, 
Art.  32,  p.  396. 

iM  Abgentine  Republic,  Law  No.  346,  Art.  8,  p.  12;  Bouyia,  Const.,  Art  35  (4), ; 
CoOTA  Rica,  Law  of  May  13,  1889,  Art.  4  (2),  (3),  p.  186;  Cuba,  Const.,  Art  6  (2] 
Oaeeta  Qfidal,  id.,  p.  3;  Hondubab,  Const.,  Art.  22,  p.  333;  Mexico,  Const.,  Art.  81 
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States  for  a  loss  of  nationality  upon  entering  foreign  military  service,  or 
foreign  civil  service,  or  accepting  public  office  in  a  foreign  state,  or  accepting 
honors  or  protection  from  it,  unless  such  action  involves  an  oath  of  allegiance. 
Loss  of  nationality  results  from  taking  such  an  oath.^^^ 

By  reason  of  disloyalty  or  bad  character.  A  majority  of  the  rules  included 
in  this  group  relate  to  acts  or  omissions  in  connection  with  military  serv- 
ice, such  as  service  in  the  armies  of  enemy  states,  lending  aid  to  enemies  of 
the  state,  desertion  from  the  armed  forces  of  the  state,  or  failure  to  return 
upon  call  to  serve  in  the  army  in  case  of  war,  the  following  states  having  one 
or  more  such  rules:  Bulgaria,  Chile,  Ecuador,  Germany,  Haiti,  Latvia, 
Panama,  Poland,  Turkey."* 

The  United  States  has  a  law,  originally  enacted  in  1865  to  punish  Civil 
War  deserters,  and  extended  in  1912  to  cover  every  person  deserting  from  the 
military  or  naval  service  of  the  United  States,  or  departing  from  the  jurisdic- 
tion where  he  was  enrolled  to  avoid  any  draft  into  military  or  naval  service, 
which  provides  that  such  deserters  shall  be  ''deemed  to  have  voluntarily  re- 
linquished and  forfeited  their  rights  of  citizenship,  as  well  as  their  right  to 
become  citizens."  "^  This  actually  means  a  forfeiture  of  citizenship,  as  the 
Supreme  Court  held  in  the  case  of  Weedin  v.  Chin  Bow,  274  U.  S.  657,  666, 
in  construing  the  term  "rights  of  citizenship"  as  used  in  the  law  of  Feb.  10, 
1855,  with  respect  to  children  bom  abroad  of  American  fathers,  that  the 
"rights  of  citizenship"  are  equivalent  to  citizenship  itself. 

Two  states  attach  the  penalty  of  loss  of  nationality  to  subversive  activities 
intended  to  injure  the  interests  of  the  state,  or  to  overthrow  it,  these  laws 
apparently  being  aimed  essentially  at  communistic  activities.  The  laws  of 
the  Argentine  Republic  provide  that  loss  of  nationality  results  from  convic- 
tion of  the  crimes  of  bombing  and  related  crimes,  sabotage,  promoting 
boycotts,  offending  or  insulting  the  flag,  and  advocating  disregard  for  the 
national  constitution.^^  According  to  the  laws  of  Eg3rpt,  the  nationality  of 
one  residing  outside  Egypt  may  by  decree  be  declared  forfeited  if  he 

...  is  affiliated  with  an  organization  having  for  its  object  propaganda 
subversive  to  the  social  or  economic  order  of  the  State  or  of  the  funda- 
mental institutions  of  society  or  tending  towards  the  same  end  through 
other  means,  or  with  any  office,  branch  scholastic  or  other  establish- 

MOlan,  op.  eU.f  p.  24;  Panama,  Const.,  Art.  7  (2),  p.  4^8;  Paraguay,  Ck>n8t.,  Art.  40  (2), 
Bodriguez,  op.  cU.,  Vol.  II,  p.  390;  Portugal,  Civil  Code  of  1867,  Art.  22  (2),  p.  491, 

>••  Law  of  March  2,  1907,  Sec.  2,  p.  600;  34  Stat.  1228. 

^^*  Bulgaria,  Law  of  Dee.  31,  1903,  Art.  20.  p.  166;  Chile,  Const.,  Art.  6  (3),  p.  171; 
Ecuador,  Const.,  Art.  10  (2),  p.  222;  Gbrmant,  Law  of  Nationality,  July  22, 1913,  Sec.  27, 
p.  Sll;  HArn,  Law  of  Aug.  22,  1907,  Arts.  17,  20,  p.  SSO;  Latvia,  Law  of  June  2,  1927, 
Art.  VIII,  p.  409;  Panama,  Const.,  Art.  7  (3),  (4),  p.  458;  Poland,  Order  No.  640,  Aug.  11, 
1920,  Art.  1,  p.  489;  Turkbt,  Law  of  May  28,  1928,  Art.  10,  p.  571. 

^^^  Law  of  March  3, 1805,  as  re&iacted  in  Rev.  Stats.  1878,  Sec.  1996;  law  of  Aug.  22, 1912, 
Sec.  1,  amending  Rev.  Stats.  1878,  Sec.  1998,  pp.  577,  6O4. 

"« Law  No.  7029,  June  28, 1920,  Art.  28,  loc.  cU. 
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ment,  bureau  or  group  which  is  dependent  upon  or  attached  to  a  similar 
organization  in  any  maimer  whatsoever,  whether  the  said  organisation 
or  its  office  is  situated  in  Egypt  or  abroad,  as  well  as  he,  under  like 
conditions,  who  becomes  acquainted,  through  following  the  courses  of 
instruction  or  in  any  other  manner,  with  the  doctrines  and  methods  of 
a  similar  organization."* 

The  laws  of  Germany  and  Italy  furnish  interesting  examples  of  the  effort 
of  ^^totalitarian"  states  to  prevent  subversive  activities  by  nationals  abroad, 
and  are  especially  significant  because  of  the  sweeping  character  of  the  activ- 
ities proscribed.  Under  Italian  law,  loss  of  nationality,  with  the  possible 
additional  penalty  of  sequestration  and  confiscation  of  property,  may  result 
from  acts  which  may  result  in  damage  to  Italian  interests  of  the  diminution 
of  the  good  name  and  prestige  of  Italy.^^  The  German  law  concerning  the 
revocation  of  naturalization  and  the  cancellation  of  German  citizenship, 
issued  July  14,  1933,  provides  that 

Members  of  the  Reich,  who  are  residing  abroad,  may  be  declared  to 
have  lost  German  citizenship,  so  far  as  they  through  conduct  which 
offends  against  their  duty  of  loyalty  to  the  Reich  and  people,  have  in- 
jured Grerman  prestige.  The  same  applies  to  members  of  the  Reich 
who  have  not  obeyed  a  call  to  return,  which  the  Reich  Minister  of  the 
Interior  has  directed  to  them  with  reference  to  this  regulation.  With 
the  introduction  of  the  cancellation  proceedings  or  with  the  issuance  of 
the  call  to  return,  their  property  may  be  con&cated ;  after  cancellation 
of  German  citizenship  it  may  be  declared  as  having  fallen  to  the  Reich. 
The  confiscation  of  the  property  ends  upon  the  expiration  of  two  3rears 
at  the  latest  if  it  has  not  been  previously  declared  as  having  fallen  to  the 
Reich."' 

The  confiscation  of  property  in  such  a  case  is  within  the  discretion  of  the 
authorities.  The  sweeping  and  nebulous  character  of  the  authority  thus 
granted  to  the  administrative  authorities  is  revealed  by  the  terms  of  the 
decree  interpreting  this  law:  "An  attitude  contrary  to  the  duty  of  lojralty  to 
the  Reich  and  people  shall  be  deemed  to  exist  particularly  if  a  German  has 
supported  inimical  propaganda  against  Germany  or  attempted  to  degrade 
German  prestige  or  the  measures  adopted  by  the  national  Government."  "* 

The  law  of  Venezuela  contains  the  unique  provision  that  a  change  in 
nationality  for  the  purpose  of  evading  the  consequences  of  any  legislation  is 
fraudulent  and  null."^ 

By  extended  residence  abroad.  It  is  noteworthy  that  no  state  provides 
with  respect  to  native  citizens  for  the  unconditional  loss  of  nationality  by 

u*  Decree  Law  No.  19,  Feb.  27, 1029,  as  amended  by  Decree  Law  No.  92,  June  18, 1931, 
endoflure  with  Despatch  No.  208,  June  26, 1931,  from  American  Consul  Bulkdey,  Rameleh, 
EfSjrpt,  to  Secretary  of  State. 

"« Law  No.  108,  Jan.  31,  1926,  modifying  Law  of  June  13,  1912,  p.  S74. 

'»  Sec.  2  (1),  EeichsgesetzbUUl,  No.  81,  id. 

^^  Re  Sec.  2, 1,  ReichBgesdzblaU,  No.  87,  id.       "^  Law  of  July  13, 1928,  Art.  9,  p.  642. 
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extended  residence  abroad.  The  most  drastic  law  is  that  of  the  Netherland 
Colonies  which  provides  that  nationality  is  lost  by  failing  to  give  notice 
within  three  months  after  arrival  in  a  foreign  country  to  a  Netherland 
consular  official,  and  by  omitting  to  repeat  such  notice  in  the  first  three 
months  of  each  succeeding  year.^^^  This  law  may  be  discoimted,  however, 
because  of  the  fact  that  it  is  liberal  in  extending  Netherland  nationality  to 
natives  of  the  colonies,  and  it  is  probably  regarded  as  necessary  to  saf^uard 
the  Netherland  Government  from  the  necessity  of  protecting  such  persons, 
where  a  tie  of  allegiance,  perhaps  weak  in  the  beginning,  is  further  loosened 
by  residence  abroad.  The  next  severest  law,  probably,  is  that  of  Luxemburg 
which  provides  that  residence  in  a  foreign  country,  for  purposes  other  than 
business,  in  the  absence  of  any  intention  to  return,  results  in  loss  of  nation- 
aUty."» 

Himgary  provides  that  ten  years  uninterrupted  absence  without  authority 
of  a  Cabinet  minister  produces  loss  of  nationality;  Netherlands,  in  case  of 
Dutch  nationals  bom  abroad,  that  ten  years  residence  outside  the  kingdom 
after  attaining  majority,  unless  notice  of  intent  to  retain  nationality  is  given; 
Turl'ey,  that  if  after  five  years  residence  abroad  one  fails  to  register  with  a 
Turkish  consulate;  Yugoslavia,  that  residence  abroad  for  thirty  years  after 
attaining  age  of  twenty-one,  if  during  that  time  no  obligations  to  the  king- 
dom are  performed."* 

The  law  of  the  United  States  contains  no  provision  with  regard  to  the 
effect  of  extended  residence  abroad  upon  the  citizenship  of  a  native  bom 
citizen,  or  upon  his  right  to  diplomatic  protection,  no  matter  what  the 
length  of  such  residence  may  be.^  Diplomatic  protection  may  be  refused, 
however,  to  a  native  citizen,  who,  having  taken  up  a  permanent  residence 
abroad,  and  having  identified  himself  with  the  conmiunity  life  of  his  adopted 
home  fails  to  maintain  effective  ties  with  the  United  States,  or  to  furnish 
some  other  valid  explanation  of  his  continued  residence  abroad,  such  as 
reasons  of  health. 

A  stricter  rule,  in  general,  with  respect  to  loss  of  nationality  by  nationals 

"•  Law  of  Feb.  10, 1910,  Art.  2  (4),  p.  Ut-        *"  Civil  Code  of  1807,  Sec.  17  (3),  p.  ifiO^ 
1**  HuNGART,  Law  of  Deo.  20, 1879,  Art.  31,  p.  SJfi;  Nbthbblands,  Law  of  Dec.  12, 1892, 
Art.  7  (5),  p.  W;  Tubkbt,  Law  of  May  28, 1928,  Art.  10,  p.  671. 

iu  "The  Department  holds  that  for  a  native  American  to  put  ofiF  his  national  character 
he  ahotdd  put  on  another.  Continued  rendence  of  a  native  American  abroad  is  not  ex- 
patriation, unless  he  performs  acts  inconsistent  with  his  American  nationality  and  consistent 
only  with  the  formal  acquirement  of  another  nationality.  .  .  .  Existing  statutes  confirm 
the  princii^e  by  providing  that  citizenship  shall  flow  to  the  children  of  American  citizens 
bom  abroad,  the  birthright  ceasing  only  with  the  grandchildren  whose  fathers  have  never 
resided  in  the  United  States.  Foreign  residence,  even  for  two  generations,  is,  therefore,  not 
necessarily  expatriation,  in  the  sense  of  renouncing  original  allegiance,  nor  is  it  necessarily 
repatriation  unless  through  the  conflict  of  laws  of  the  respective  countries  and  the  conclusion 
of  conventional  agreements  between  them."  Mr.  Evarts,  Sec.  of  State  to  Mr.  Fish,  charg6 
d'affaires  to  Switzerland,  Oct.  19, 1880,  For.  Rd.  1880, 960.  John  Bassett  Moore,  A  Diffed 
of  IfUemaUonal  Law^  Vol.  Ill,  p.  717. 
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residing  permanently  abroad  would  be  an  innovation  of  undoubted  desirabil- 
ity. It  is  difficult  to  see  why  a  person  who  becomes  permanently  established 
in  a  foreign  country  and  identified  with  the  life  of  the  community  in  which 
he  lives,  should  be  allowed  to  continue  to  carry  the  badge  of  allegiance  of  a 
country  with  which  he  has  little  or  no  effective  contact.  The  chief  difficulty 
which  would  arise  out  of  a  more  widespread  adoption  of  the  rule  of  loss  of 
nationality  for  such  residence  abroad  lies  in  the  fact  that  few,  if  any,  states 
provide  for  the  acquisition  of  nationality  by  the  bare  fact  of  residence. 
This  difficulty  is  more  apparent  than  real,  however,  as  almost  all  states 
provide  for  naturalization  upon  the  voluntary  initiative  of  the  individual 
after  a  prescribed  period  of  residence,  usually  comparatively  short.  As  a 
practical  matter,  it  must  be  recognised  that  there  is  little  prospect  for  the 
adoption  of  stricter  rules  with  respect  to  residence  abroad  because  of  the 
desire  of  most  states  to  extend  rather  than  to  restrict  the  number  of  persons 
to  whose  allegiance  as  nationals  they  may  lay  claim.  ^ 

Falling  short  of  rules  for  the  loss  of  nationality  for  extended  residence 
abroad,  a  rule  limiting  the  right  of  such  persons  to  diplomatic  protection, 
especially  as  against  the  state  in  which  they  live,  would  be  of  considerable 
value  in  removing  a  serious  source  of  friction  in  international  relations.  By 
excepting  from  this  rule  those  whose  residence  abroad  resulted  primarily  in 
promoting  the  interests  of  their  native  country,  and  in  this  connection  care 
would  have  to  be  taken  to  avoid  confusing  the  interest  of  a  few  individuals 
with  the  interest  of  the  state  as  a  whole,  no  state  enforcing  such  a  rule  would 
suffer  from  its  application. 

Conclusion 

Perhaps  the  most  striking  fact  revealed  by  this  analysis  of  the  nationality 
laws  of  the  various  states  is  the  widespread  extent  of  the  rule  of  jits  sanguinis ^ 
and  its  paramount  influence  upon  the  law  of  nationality  throughout  the 
world.  That  this  fact,  combined  with  the  meagre  and  inadequate  laws  for 
the  termination  of  dual  nationality  acquired  at  birth,  creates  a  problem  of 
primary  importance  there  can  be  little  doubt.  The  real  obstacle  to  progress 
in  the  extension  and  improvement  of  these  laws,  however,  is  primarily  polit- 
ical, rather  than  legal,  namely,  the  intense  ambition  of  nearly  all  states  to 
maintain,  and  to  increase  if  possible,  their  present  man  power  as  a  guarantee 
of  security  in  the  midst  of  the  existing  frenzy  of  insecurity  and  nationalism. 

Another  fact  of  considerable  interest  is  the  relatively  incomplete  nature 
of  the  statutory  law  on  nationality  in  a  large  number  of  the  states  studied. 
There  are  gaps  in  the  laws  of  a  very  considerable  number  of  states.  How- 
ever, it  is  even  more  significant  that  the  United  States  is  about  the  only  one 

^^  Dean  John  H.  Wigmore  has  made  the  interesting,  but  extreme,  suggestion  that  citizen- 
ship be  based  on  domicile  and  that  two  years'  residence  in  a  country  shall  automatically 
result  in  an  election  of  the  dtizenship  of  that  country.  See  his  article,  "Domicile,  Double 
AUegiance,  and  World  Citizenship,"  21  SL  Law  Rev.  (1927),  761. 
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iie  states  of  any  consequence  that  does  not  have  a  comprehensive  nation- 
y  law.  All  the  great  Powers,  save  Russia,  have  had  their  present  laws 
a  number  of  years:  Great  Britain  (1014),  France  (1927),  Italy  (1912), 
lan  (1899),  Germany  (1913).  In  a  way  this  has  its  advant^ee,  for  the 
ited  States  now  has  the  opportunity  of  drawing  upon  the  experience  of  all 
se  Powers  in  codifying  their  laws. 


EDITORIAL  COMMENT 

SECRETARY  HULL'S  TRADE  AGREEMENTS 

The  recently  concluded  trade  agreements  with  Cuba,  Brazil,  and  Belgium 
are  of  unusual  interest  from  several  points  of  view.  In  the  first  place, 
they  are  the  first  fruits  of  the  Administration's  policy  to  lower  trade  bauriers 
in  order  to  revive  international  conmierce  and  thereby  materially  to  assist 
economic  recovery.  They  indicate  that  Secretary  of  State  Hull  has  suc- 
ceeded in  his  efforts  to  negotiate  agreements  based  upon  the  unconditional 
most-favored-nation  clause.  His  contention  is  that  this  will  be  in  line  with 
the  American  policy  of  the  open  door  in  trade  relations  and  will  aid  us  in 
resuming  our  triangular  trade  without  which  we  may  be  subjected  to  the 
strangulation  of  the  bilateral  balancing  S3r8tem,  which  seeks  to  equalise  the 
value  of  exports  and  imports  between  each  pair  of  countries.  It  is  argued  that 
this  latter  system  tends  to  national  isolation  and  would  in  last  analysis  de- 
prive the  world  of  the  benefits  of  industrial  improvements  made  in  the 
different  countries,  to  say  nothing  of  the  friction  and  international  irritatkm 
by  which  such  a  readjustment  would  be  accompanied.  As  Assistant  Secre- 
tary of  State  Si^yre  has  said: 

In  the  dynamic  world  in  which  we  live,  a  policy  of  progressive  eoonomie 
nationalism,  if  unchecked,  will  result  in  independent  price  structures  in 
all  countries.  Maintenance  of  that  independence  in  prices  ¥dU,  in  turn, 
require  insulation;  that  insulation  will  ultimately  become  isoli^on. 
Under  a  system  of  isolated  national  price  structures  the  great  gains  in 
productive  technique  in  each  country  would  be  lost  to  the  rest  of  the 
world,  with  a  consequent  lowered  standard  of  living  for  alL' 

The  Belgian  agreement,  which  constitutes  a  notable  step  in  the  direction 
of  the  policy  of  leveling  international  trade  barrions,  evinces,  nevortlidesB,  a 
praiseworthy  caution  in  regard  to  avoiding  any  serious  and  tmezpeeied 
injury  to  our  national  economy.  Akhou^  it  runs  foi  an  indefinile  period, 
it  may  be  terminated  on  six  months'  notice,  and  it  provides: 


(1)  In  the  event  that  a  wide  variation  occurs  in  the  rate  of 
between  the  currencies  of  the  United  States  of  America  and  the  B^go* 
Luxemburg  Economic  Union,  the  Government  of  dther  eoonlry,  n  il 
considers  the  variation  so  substantial  as  to  prejudice  the  indortrieB  or 
commerce  of  the  country,  shall  be  free  to  propose  negolialioiis  for  the 
modification  of  this  Agre!nneiit  or  to  tenninate  it  on  th&ty  days'  wriltoi 
notice. 

(2>  The  Government  of  each  country  reserves  the  right  to  withdraw 
the  concession  granted  on  any  article  nxtdcr  this  Agreemoit,  or  to  impose 


^  AddnMjt  before  the  Amerkaa  AssuctataiMi  for  the  AdTmBcemenl  ol  ScieDee,  Ptttebai^ 
Dee.  ^.  1934. 
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quantitative  restrictions  on  any  sucb  article  if  at  any  time  there  should 
be  evidence  that,  as  a  result  of  the  extension  of  auch  concession  to  third 
countries,  such  countries  will  obtain  the  major  benefit  of  such  concession 
and  in  consequence  thereof  an  unduly  large  increase  in  importations  of 
auch  article  will  take  place:  Provided  that  before  the  Government  of 
either  country  shall  avail  itself  of  the  foregoing  reservation,  it  shall  give 
notice  in  writing  to  the  other  Government  of  its  intention  to  do  so,  and 
shall  afford  such  other  Government  an  opportunity  within  thirty  days 
after  receipt  of  auch  notice  to  consult  with  it  in  respect  of  the  proposed 
action ;  and  if  an  agreement  with  respect  thereto  is  not  reached  within 
thirty  days  following  receipt  of  the  aforesaid  notice,  the  Government 
which  proposes  to  take  such  action  shall  be  free  to  do  so  at  any  time 
thereafter,  and  the  other  Government  shall  be  free  within  fifteen  day? 
after  such  action  is  taken  to  terminate  this  Agreement  in  its  entirety  on 
thirty  days'  written  notice. 

These  limiting  provisions  do  not  prevent  the  agreement  from  constituting 

real  achievement  in  the  face  of  almost  uosurmountable  difficulties.  It 
hould  help  to  revive  trade  not  only  between  the  signatories  but,  to  some 
stent  fJso,  with  other  countries.  Secretary  Hull  has  announced  that 
greemeate  are  being  negotiated  or  contemplated  with  other  states.  The 
nnounced  list  includes  the  following  European  countries:  Sweden,  Spain, 
witserland,  The  Netherlands,  Finland,  and  Italy.  On  this  continent  an 
nportant  negotiation  is  that  announced  on  January  21,  with  Canada. 

In  the  second  place,  these  trade  agreements  are  of  especial  interest  be- 
ause  they  were  concluded  under  the  very  broad  Congressional  delegation 
f  authority  to  the  President  without  requirement  of  the  concurrence  or 
snsent  of  the  legislative  branch  of  the  Government.  The  enabling  Act  * 
ases  this  delegation  of  authority  upon  the  existence  of  an  emergency  and 
le  obvious  need  of  reviving  our  foreign  trade,  and  by  its  terms  has  been 
ireful  to  limit  the  duration  of  the  grant  to  three  years.  The  agreements 
lemselves  may  not  run  for  a  longer  period,  although  they  may  be  contin- 
ed  by  tacit  consent,  subject  to  denunciation  upon  not  more  than  six 
tenths'  notice.  Congress  has  further  limited  its  authorization  of  the 
cecutive  action  by  providing  that  the  President  may,  in  order  to  facilitate 
le  negotiation  of  these  agreements,  vary  the  "duties  and  other  import 
strictions"  by  not  more  than  50  per  cent,  up  or  down  the  scale,  and  no 
rticle  may  be  transferred  from  the  dutiable  to  the  free  list  or  vice  versa. 
Ithough  such  modifications  of  existing  tariff  rates  are  made  to  apply 
jually  to  all  foreign  countries,  the  President  may  suspend  the  benefits  of 
ich  modifications  to  any  country  discriminating  against  American  com- 
lerce.  This  gives  him  an  effective  means  to  induce  other  countries  to  enter 
le  field  of  operation  of  the  unconditional  mosWavored-nation  clause. 

The  delegation  of  such  broad  powers,  even  when  so  limited,  indicates  a 
-owing  realization  of  the  fact  that  those  who  negotiate  our  trade  agree- 
*  Act  approved  June  12,  1934.    This  Act  waa  in  the  form  of  an  amendment  to  the  Tariff 

nofioao. 
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ments  must  be  placed  in  the  same  advantageous  position  as  are  the  negotiators 
in  foreign  states.  They  must  be  able  to  act  with  dispatch  and  to  make 
commitments  which  do  not  run  the  risk  of  being  made  the  football  of  internal 
politics  perhaps  with  the  result  that  the  agreement  may  fail  of  ratification. 

The  enabling  Act  contains  another  limitation  which  denies  to  the  Presi- 
dent in  the  negotiation  of  these  agreements  any  ''authority  to  cancel  or 
reduce,  in  any  manner,  any  of  the  indebtedness  of  any  foreign  coimtry  to 
the  United  States."  The  wisdom  of  this  limitation  may  be  questioned. 
Why  should  we  nurse  a  grievance  which  may  be  perpetuated  indefinitely, 
when  we  might  find  a  favorable  opportunity  to  bury  it  in  the  provisions  of  a 
trade  agreement  to  the  benefit  of  more  cordial  relations  between  the  States 
concerned  and  possibly  with  an  additional  advantage  derived  from  some 
compensating  concessions  in  return  for  such  cancellation?  We  are  not 
likely  to  gain  by  insisting  upon  our  strict  right.  For  pure  folly,  it  would  be 
hard  to  equal  the  conduct  of  these  debt  negotiations  by  all  parties  concerned. 

In  the  third  and  last  place,  these  trade  agreements  are  important  because 
of  the  extremely  interesting  and  effective  machinery  evolved  for  the  purpose 
of  their  negotiation.  It  was  first  necessary  for  the  Government  to  decide 
what  general  policies  it  should  adopt  and  what  methods  it  should  employ 
to  carry  them  out.  This  high  function  was  entrusted  to  an  Ebcecutive 
Committee  on  Commercial  Policy,  with  Assistant  Secretary  of  State  Francis 
B.  Sayre  as  chairman,  and  one  or  more  representatives  from  the  departments 
or  agencies  particularly  concerned  in  the  negotiation  of  foreign  trade 
agreements.' 

The  organization  responsible  for  the  trade  agreements  program  centers 
around  the  Interdepartmental  Committee  on  Foreign  Trade  Agreements, 
of  which  Mr.  Henry  F.  Grady  is  chairman.  On  this  committee  are  repre- 
sentatives of  the  departments  and  governmental  agencies  specially  inter- 
ested in  the  negotiations,  and  through  their  representation  the  information 
and  facilities  of  all  the  governmental  agencies  interested  in  tariffs  and  other 
measures  affecting  our  foreign  trade  are  utilized  and  co5rdinated.  The 
names  of  the  members  of  this  committee,  except  that  of  the  chairman,  are 
not  made  public,  so  that  they  may  be  free  from  the  importunities  of  individ- 

>  This  committee  was  first  constituted  by  a  Presidential  letter  dated  Nov.  II,  1933,  and 
later  by  Executive  Order  No.  6656,  March  27,  1934.  As  a  former  legal  adviser  of  the  Sia- 
mese Government,  Mr.  Sajrre  has  had  wide  experience  in  treaty  negotiation.  The  other 
members  of  the  Executive  Committee  from  the  State  Department  are  Economic  Adviser 
Herbert  Feis,  and  Mr.  Henry  F.  Grady,  Chief  of  the  Trade  Agreement  Section.  From  the 
Treasury,  Geoige  C.  Haas;  from  Commerce,  Assistant  Secretary  John  Dickinson,  Mr. 
Claudius  F.  Murchison,  Director  of  the  Bureau  of  Foreign  and  Domestic  Commerce;  from 
Agriculture,  Under  Secretary  Rexford  G.  Tugwell,  Mr.  LesUe  A.  Wheeler,  in  chaige  of  the 
Bureau  of  Foreign  Agriculture  Service;  Agriculture  Adjustment  Administration,  Mr.  L.  R. 
Edminster;  N.R.A.,  Mr.  H.  B.  Gresham;  Tariff  Commission,  Chairman  Robert  L.  O'Brien, 
Mr.  Oscar  B.  Ryder;  Special  Advisor  to  the  President  on  Foreign  Trade,  Mr.  Geoi^ge  N. 
Peek. 
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uals  interested  in  the  negotiations  and  be  able  the  better  to  serve  the  general 
public  interest.  The  Interdepartmental  Committee  appoints  subcommit- 
tees or  Country  Committees  for  each  country. 

Directly  under  the  supervision  of  Assistant  Secretary  of  State  Sayre 
there  has  been  created  in  the  Department  of  State  a  Trade  Agreement  Sec- 
tion, of  which  Mr.  Henry  F.  Grady,  chairman  of  the  Interdepartmental 
Committee  of  Foreign  Trade  Agreements,  is  chief.  This  section  acts  as  an 
office  or  bureau  for  the  Interdepartmental  Committee  and  assimies  the 
burden  of  the  administrative  details  incident  to  the  preparation  and  conduct 
of  the  negotiations  with  the  representatives  of  the  different  governments.  It 
also  coordinates  the  efforts  of  the  several  interested  divisions  of  the  State 
Department  as  well  as  the  governmental  agencies  above  indicated. 

The  Department  of  Commerce  makes  the  preliminary  studies  and  recom- 
mendations for  consideration  by  the  Country  Committees  relative  to 
the  concessions  that  may  be  asked  from  that  foreign  country,  and  the  Tariff 
Commission  studies  what  concessions  may  be  granted.  On  the  basis  of 
the  recommendations  thus  formulated,  the  Department  of  State  initiates 
exploratory  conversations  with  the  governments  of  the  countries  with  which 
trade  agreements  are  contemplated.  If  it  appears  that  there  are  definite 
possibilities  of  arriving  at  mutually  advantageous  trade  agreements,  public 
announcements  are  made  that  this  Government  intends  to  negotiate  such 
agreements  with  the  countries  concerned,  and  provision  is  made  for  receiv- 
ing the  views  of  all  persons  interested  in  the  proposed  agreements. 

That  ''reasonable  public  notice  of  the  intention  to  negotiate  an  agree- 
ment" may  in  accordance  with  the  terms  of  the  Act  ''be  given  in  order  that 
any  interested  person  may  have  an  opportunity  to  present  his  views,"  the 
President  has  constituted  a  Committee  for  Reciprocity  Information,  com- 
posed of  representatives  from  the  different  departments  and  agencies,  with 
a  chairman  designated  from  among  the  members  of  the  committee.     Mr. 
Thomas   Walker    Page,  Tariff   Commissioner,  has  been  so  designated.^ 
Thirty  days  before  the  conclusion  of  an  agreement,  the  Secretary  of  State 
is  required  to  publish  in  the  press  and  certain  official  publications  a  notice 
of  that  intention.    It  would  of  course  be  impracticable  to  notify  interested 
individuals  as  such,  but  the  Department  of  State  gives  to  the  press  a  care- 
fully prepared  statement  of  the  exports  and  imports  from  the  country  con- 
eemed  with  the  expectation  that  those  interested  will  take  heed  and  pre- 
sent any  written  or  oral  representations  they  may  choose  to  the  Committee 
on  Reciprocity  Information  in  conformity  with  the  regulations  governing 
the  procedure  of  the  committee.    Thereafter  the  chairman  prepares  digests 
of  briefs,  oral  views  and  correspondence  for  the  use  of  the  Country  Commit- 
tees referred  to  above.    These  digests  make  available  to  the  Country  Com- 
mittees the  criticisms,  suggestions,  and  technical  information  received  by 
the  Committee  for  Reciprocity  Information  from  producers,  manufacturers, 

*  Executive  Order  No.  6760,  June  27,  1934. 
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importers,  exporters,  and  trade  associations  interested  in  the  agree 
Every  article  or  item  of  interest  in  the  trade  with  the  particular  cov 
carefully  studied  and  the  information  brought  together  iq  a  oompa 
readily  available  form.  One  set  of  volumes  contains  the  data  rda 
articles  which  the  other  country  exports  or  might  export  to  U8|  while  f 
set  of  volumes  includes  similar  information  in  regard  to  articles  wli 
might  ourselves  expect  to  export  to  that  country. 

This  comprehensive  and  necessarily  somewhat  complicated  mai 
for  the  successful  conclusion  of  our  trade  agreements  has  been  m 
work  with  remarkable  dispatch  and  effectiveness  because  the  supe 
of  all  the  details  of  negotiation  is  centered  in  the  Department  of  8ti 
placed  under  the  direction  of  a  thoroughly  competent  expert  in  the  i 
This  expert,  Chairman  Grady,*  is  himself  directly  under  Assistant 
tary  of  State  Sa3rre,  who  presides  over  the  discussions  of  the  imf 
policy-forming  committee,  and  every  decision  of  policy  as  well  as  ei 
portant  step  of  the  negotiation  is  through  this  contact  or  channel  con 
cated  to  Secretary  of  State  Hull  and  through  him  to  the  Premden 
each  step  the  appropriate  governmental  department  or  agency  is  coi 
for  the  technical  information  required,  but  the  Department  of  State  : 
assumes  the  responsibility  for  coordinating  this  information  and  cone! 
the  actual  negotiations.  It  is  impossible  to  divorce  foreign  comi 
relations  from  foreign  policy,  and  the  Administration  is  to  be  oongrat 
upon  this  appropriate  division  of  the  work  between  the  Department  c^ 
and  the  Department  of  Commerce,  with  the  cooperation  of  all  the 
governmental  agencies  concerned.  We  shall  await  with  interest  the  f 
development  of  the  commercial  policy  which  Secretary  of  State  Hi 
initiated  through  the  conclusion  of  the  Brazilian  and  Belgian  trade 
ments. 

Ellkbt  C.  Stow 


INTERNATIONAL  LAW  AND  INTERNATIONAL  TRADB 

The  advice  of  a  prominent  pubUcist,  whose  ''liberal"  views  have  lonj 
famiUar  to  the  American  pubUc,  that  the  United  States  should  aband 
past  policies  in  respect  to  the  promotion  of  foreign  trade  and  turn  its 
tion  to  the  development  of  its  natural  resources  and  its  industrial  ted 
within  the  range  of  its  own  domestic  market,  calls  attention  once  m 
the  need  of  examining  the  principles  of  international  law  in  the  light  of 

*  Grady,  Dr.  Henry  Francis,  Professor  of  International  Trade  and  Dean  of  OoJ 
Commerce,  University  of  California,  1028-34.  In  addition  to  holding  several  oth 
demic  positions,  he  was  special  expert  of  the  United  States  Shipping  Board,  1918-19; 
States  trade  commissioner  in  Europe  to  report  on  post-war  financial  conditionB,  1( 
acting  commercial  attach6  at  London,  August  1919-February  1920,  and  at  The 
April-July  1920;  and  acting  chief  of  Division  of  Research,  Bureau  of  Foreign  and  D( 
Commerce,  1921. 
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national  economic  relations.  Mr.  Beard  is  convinced  that  the  appeal  of 
certain  economists  to  restore  the  old  economic  order  of  interdependent  na- 
tions as  the  condition  of  national  prosperity  is  a  mistaken  one.  There  was 
never  any  such  order,  asserts  Mr.  Beard,  there  was  only  the  anarchy  of 
eompetition  and  rivalries  between  the  leading  nations.  Hence  instead  of 
attempting  to  restore  what  never  existed,  let  us  supplant  the  policy  of  seeking 
to  maintain  an  open  door  in  foreign  markets  by  a  policy  of  opening  the  door 
of  opportunity  at  home.^ 

The  frankness  with  which  a  policy  of  economic  nationalism  for  the  United 
States  is  proposed  by  its  advocates  renews  a  challenge  made  to  international 
law  a  generation  ago  but  still  evaded  by  statesmen  and  publicists.  Too 
many  international  lawyers  are  still  delimiting  the  field  of  their  concern  to 
the  traditional  problems  of  international  intercourse  and  refusing  to  recog- 
nise the  necessity  of  extending  their  inquiries  into  the  economic  causes  of 
conflicting  national  interests.  As  well  might  the  constitutional  lawyer  con- 
fine himself  to  a  legalistic  approach  to  his  problem  and  apply  due  process  of 
law  to  the  issues  of  today  as  it  was  applied  to  issues  at  the  beginning  of  the 
century.  To  do  so  is  to  consider  legal  problems  in  the  vacuimi  of  mental 
abstractions,  it  is  to  refuse  to  look  upon  the  law  as  a  living  growth  which 
must  either  adapt  itself  to  the  changing  needs  of  the  international  com- 
munity or  else  be  swept  aside  by  the  rising  forces  of  economic  anarchy. 

No  one  can  witness  the  struggle  that  is  going  on  among  the  larger  indus- 
trial nations  for  greater  economic  security  without  realizing  that  if  it  con- 
tinues along  its  present  course  it  is  so  directly  promotive  of  political  conflict 
that  no  machinery  of  arbitration  or  conciliation  will  be  able  to  solve  the 
disputes  to  which  it  gives  rise.    The  need  an  industrial  state  is  under  of 
assuring  an  adequate  supply  of  essential  raw  materials  becomes  the  more 
pressing  as  new  measures  are  taken  by  neighboring  countries  to  control  their 
output  for  the  sake  of  raising  prices  or  of  conserving  natural  resources. 
The  competition  for  foreign  markets  becomes  more  acute  with  the  devalua- 
tion of  national  currencies  and  with  the  problem  of  unemployment  pressing 
all  the  harder  upon  governments  to  increase  their  exports  and  restrict  their 
imports.    The  inability  of  governments  in  a  time  of  financial  depression  to 
meet  the  obligations  of  external  loans  has  dried  up  the  sources  of  credit 
formerly  relied  upon  to  develop  international  trade.    These  are  familiar 
aspects  of  international  competition  of  recent  years,  but  their  familiarity 
bas  not  led  international  lawyers  as  a  group  to  take  up  the  problem  and  lend 
their  aid  to  the  economists  who  have  sought  on  one  occasion  or  another  to 
meet  the  issue. 

It  is  indeed  a  problem  of  constructive  statesmanship  of  the  highest  order 
with  which  we  have  to  deal.    Even  within  our  own  country  we  are  witnessing 

I*  The  Open  Door  cU  Home.  A  Tried  Philosophy  of  Naiional  Interest.  By  Charles  A. 
Beard,  with  the  collaboration  of  G.  H.  E.  Smith.  New  York:  The  Macmillan  Co.,  1934. 
pp.xii,331.     Index.    $3.00. 
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the  difficulties  of  formulating  a  law  of  interstate  trade  which  will  equaliae 
to  some  degree  the  competition  between  sections  of  the  country  in  which  high 
labor  standards  prevail  and  those  which  have  cheap  labor  available,  between 
advanced  and  backward  agricultural  communities,  between  the  small  pro- 
ducer and  the  highly  organized  industrial  unit.  But  the  difficulties  of  the 
problem  at  home  are  at  the  same  time  an  encouragement  to  action  in  the 
larger  field  of  international  economic  relations.  The  analogies  and  parallels 
between  the  two  fields,  while  not  so  close  as  to  permit  too  ready  inferences 
from  one  to  the  other,  nevertheless  throw  considerable  light  upon  the  meth- 
ods of  approach  and  the  feasibility  of  the  particular  forms  of  r^ulation. 
An  "interstate  commerce"  law  for  the  nations  is  so  indispensable  that  the 
formulation  of  its  fundamental  principles  must  become  a  subject  of  immedi- 
ate concern  to  international  law3rers  and  its  study  must  be  pursued  unre- 
mittingly until  a  solution  be  found. 

Publicists  have  on  more  than  one  occasion  called  attention  to  the  intimate 
connection  between  political  and  economic  security  and  to  the  necessity  of 
supplementing  pacts  of  poUtical  non-aggression  with  pacts  of  economic  non- 
aggression.  It  is  an  interesting  academic  question  whether  political  stability 
in  international  relations  is  a  condition  precedent  to  economic  recovery  or, 
on  the  other  hand,  economic  recovery  is  a  condition  precedent  to  political 
stability.  As  a  practical  matter,  the  two  are  interdependent  and  their  causes 
and  effects  are  so  closely  interwoven  as  to  make  it  impossible  to  determine 
at  times  whether  a  particular  measure  bears  more  upon  the  one  than  upon 
the  other.  A  marked  revival  of  foreign  trade  would  undoubtedly  do  a  great 
deal  towards  lessening  the  present  situation  of  political  tension;  and,  on  the 
other  hand,  it  is  equally  clear  that  if  the  political  situation  could  be  brought 
to  a  greater  degree  of  stability  it  would  release  forces  that  would  have  an 
immediate  effect  in  stimulating  world  trade.  As  for  the  policy  of  the  United 
States,  Professor  Wright  has  emphasized  forcibly  in  the  recent  Report  on 
International  Economic  Relations  that  the  present  efforts  that  are  being 
made  to  promote  domestic  recovery  should  be  entered  upon  with  a  due  care 
to  avoid  creating  distress  and  resentment  abroad  or  a  shock  to  the  world's 
political  equilibrium. 

C.  G.  Fbnwick 

GERMAN  REARMAMENT  AND  UNITED  STATES  TREATT  RIGHTS 

In  September,  1934,  the  Department  of  State  issued  a  Press  Release^ 
entitled,  ''Exportation  of  Arms  and  Munitions  to  Germany,"  in  which  a 

1  Saturday,  Sept.  22,  1934,  Weekly  Issue  260,  Publication  No.  641.  The  Press  Release 
ends  as  follows:  "That  as  the  United  States,  under  the  provisions  of  Articles  I  and  II  of  the 
Treaty  of  Berlin  enjoys  all  the  advantages  stipulated  in  Arts.  170  and  198  [of  the  Treaty  of 
Versailles]  the  importation  of  military  aircraft  into  Germany  or  the  possession  or  use  of  air- 
craft by  the  German  police  would  constitute  a  violation  of  the  treaty  rights  of  this  Govern- 
ment." 
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letter  to  an  aircraft  manufacturer  was  quoted  expressing  the  Department's 
opinion  that  under  Article  170  (included  in  Part  V)  of  the  Treaty  of  Ver- 
sailles,' alleged  to  have  been  incorporated  by  reference  in  the  Treaty  of 
Berlin,'  the  exportation  of  military  airplanes  from  the  United  States  to 
Germany  would  be  a  violation  of  Article  170,  and  hence  ''a  violation  of 
Germany's  treaty  obligations  to  the  United  States."  More  recently,  a  part 
of  the  American  press  has  taken  the  position  that  the  rearmament  of  Ger- 
many is  a  violation  of  Part  V  of  the  Treaty  of  Versailles  and  hence  a  violation 
of  the  Treaty  of  Berlin  with  the  United  States. 

These  conclusions  are  of  so  portentous  a  nature  that  it  is  well  to  examine 
them  more  closely.  Apart  from  the  fact  that  the  British  Government,  a 
direct  party  to  the  Treaty  of  Versailles,  appears  to  have  taken  the  position 
that  the  sale  and  export  to  Germany  of  airplanes  and  parts,  and  even  of 
engines  to  be  used  for  military  purposes,  was  not  a  vidation  of  any  treaty 
engagement  between  Germany  and  Great  Britain,*  the  assumption  that  the 
disarmament  of  Germany  under  the  military  clauses  of  Part  V  of  the  Treaty 
of  Versailles  is  included  among  the  "rights,  privileges,  indemnities,  repara- 
tions or  advantages"  which  the  United  States  reserved  to  itself  in  the  Enox- 
Porter  Resolution  of  July  2,  1921/  or  which,  according  to  the  Treaty  of 
Berlin,  were  ''stipulated  for  the  benefit  of  the  United  States  in  the  Treaty  of 
Versailles "  seems  destitute  of  foundation,  either  in  law  or  in  fact. 

The  United  States  had  found  much  difficulty  in  coming  to  a  state  of  peace 
with  Germany.  A  simple  repeal  of  the  declaration  of  war  would  have  ac- 
complished that  result.  After  President  Wilson's  veto  of  a  1920  peace 
resolution,*  the  Knox-Porter  Resolution  was  adopted  in  1921  after  the  Senate 
had  clearly  indicated  its  intention  to  avoid  all  the  military  and  political  com- 
mitments of  the  Treaty  of  Versailles  while  reserving  to  the  United  States 
and  its  citizens  all  the  ''rights,  privileges,  indemnities,  reparations  or  ad- 
vantages" of  a  pecuniary  or  economic  kind  which  the  Treaty  of  Versailles  had 
conferred  upon  the  Allied  governments  or  its  nationals.  Inasmuch  as  the 
words  quoted  were  carried  into  the  Treaty  of  Berlin,'  it  becomes  important 
to  determine  what  Senator  Knox,  the  author  of  the  words,  considered  to  be 
the  substance  of  the  "rights,  privileges,  indemnities,  reparations  or  advan- 
tages" which,  among  the  reserved  parts  of  the  Treaty  of  Versailles,  were 
deemed  a  "benefit"  to  the  United  States. 

•  Art.  170  reads  in  part : "  Importation  into  Germany  of  arms,  munitions  and  war  materials 
of  every  kind  shall  be  strictly  prohibited." 

>  See  text  in  61  Cong.  Rec.  5769  (1921);  42  Stat.  L.  (67th  Cong.,  let  Sees.),  1939;  this 
JoTTRNAL,  Supplement,  Vol.  16  (1922),  p.  10. 

^  See  article  in  New  York  TimeSf  Sept.  19,  1934,  at  8,  col.  4,  reporting  statements  of  Sir 
John  Simon  in  the  House  of  Commons;  London  Times,  Sept.  18,  1934,  at  12,  ool.  3;  ibid., 
Sept.  19, 1934,  at  10,  col.  3;  Sir  John  Simon,  May  14, 1934,  in  House  of  Commons,  London 
Times,  May  15, 1934,  at  8,  col.  4;  41  Current  History,  200  (Nov.  1934). 

•  61  Cong.  Rec.  3299;  42  Stat.  L.  (67th  Cong.,  1st  Sess.),  1921,  Public  Laws,  p.  105. 

•  69  Cong.  Rec.  5129;  ibid.,  p.  7102;  ibid,,  p.  7429.  ^  Art.  I. 
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residing  permanently  abroad  would  be  an  innovation  of  undoubted  desirabil- 
ity. It  is  difficult  to  see  why  a  person  who  becomes  permanently  established 
in  a  foreign  country  and  identified  with  the  life  of  the  community  in  which 
he  lives,  should  be  allowed  to  continue  to  carry  the  badge  of  allegiance  of  a 
country  with  which  he  has  little  or  no  effective  contact.  The  chief  difficulty 
which  would  arise  out  of  a  more  widespread  adoption  of  the  rule  of  loss  of 
nationality  for  such  residence  abroad  lies  in  the  fact  that  few,  if  any,  states 
provide  for  the  acquisition  of  nationality  by  the  bare  fact  of  residence. 
This  difficulty  is  more  apparent  than  real,  however,  as  almost  all  states 
provide  for  naturalization  upon  the  voluntary  initiative  of  the  individual 
after  a  prescribed  period  of  residence,  usually  comparatively  short.  As  a 
practical  matter,  it  must  be  recognised  that  there  is  little  prospect  for  the 
adoption  of  stricter  rules  with  respect  to  residence  abroad  because  of  the 
desire  of  most  states  to  extend  rather  than  to  restrict  the  number  of  persons 
to  whose  allegiance  as  nationals  they  may  lay  claim.^ 

Falling  short  of  rules  for  the  loss  of  nationality  for  extended  residence 
abroad,  a  rule  limiting  the  right  of  such  persons  to  diplomatic  protection, 
especially  as  against  the  state  in  which  they  live,  would  be  of  considerable 
value  in  removing  a  serious  source  of  friction  in  international  relations.  By 
excepting  from  this  rule  those  whose  residence  abroad  resulted  primarily  in 
promoting  the  interests  of  their  native  country,  and  in  this  connection  care 
would  have  to  be  taken  to  avoid  confusing  the  interest  of  a  few  individuals 
with  the  interest  of  the  state  as  a  whole,  no  state  enforcing  such  a  rule  would 
suffer  from  its  application. 

Conclusion 

Perhaps  the  most  striking  fact  revealed  by  this  analjrsis  of  the  nationality 
laws  of  the  various  states  is  the  widespread  extent  of  the  rule  of  jits  sanguiniSf 
and  its  paramount  influence  upon  the  law  of  nationality  throughout  the 
world.  That  this  fact,  combined  with  the  meagre  and  inadequate  laws  for 
the  termination  of  dual  nationality  acquired  at  birth,  creates  a  problem  of 
primary  importance  there  can  be  little  doubt.  The  real  obstacle  to  progress 
in  the  extension  and  improvement  of  these  laws,  however,  is  primarily  polit- 
ical, rather  than  legal,  namely,  the  intense  ambition  of  nearly  all  states  to 
maintain,  and  to  increase  if  possible,  their  present  man  power  as  a  guarantee 
of  security  in  the  midst  of  the  existing  frenzy  of  insecurity  and  nationalism. 

Another  fact  of  considerable  interest  is  the  relatively  incomplete  nature 
of  the  statutory  law  on  nationality  in  a  large  number  of  the  states  studied. 
There  are  gaps  in  the  laws  of  a  very  considerable  number  of  states.  How- 
ever, it  is  even  more  significant  that  the  United  States  is  about  the  only  one 

^"  Dean  John  H.  Wigmore  has  made  the  interesting,  but  extreme,  suggestion  that  citizen- 
ship be  based  on  domicile  and  that  two  years'  residence  in  a  country  shall  automatically 
result  in  an  election  of  the  dtisenship  of  that  country.  See  his  artide,  "Domicile,  Double 
AUegiance,  and  World  Citisenship,"  21  SL  Law  Rev.  (1927),  761. 
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advantages  for  the  United  States  and  its  citizens.  The  most  liberal  con- 
struetion  cannot  read  into  these  "benefits"  or  "advantages"  any  reference 
to  the  disarmament  of  Germany. 

It  18  true  that  the  Treaty  of  Berlin,  in  mentioning  the  several  parts  of  the 
Treaty  of  Versailles,  from  which  as  a  reservoir  might  be  claimed  the  rights 
and  advantages  deemed  of  benefit  to  the  United  States,'  includes  also  Part 
V,  the  military  clauses.  Many  of  the  Senators  were  disturbed  by  the  inclu- 
sion of  this  Part  V  in  the  reservoir,  for  most  of  those  who  spoke  deemed  the 
Part  a  liability  and  danger,  and  hardly  a  source  of  benefit  or  advantage. 
Some  thought  the  United  States  might  have  to  enforce  it,  which  they  claimed 
the  American  people  would  never  support;  some  thought  that  as  the  Coimcil 
of  the  League  of  Nations  was  the  permanent  agency  for  the  enforcement  of 
Part  V  we  might  have  to  cooperate  in  this  respect  with  the  League,  which  it 
was  thought  we  had  decided  not  to  do.  Inasmuch  as  the  United  States 
agreed  to  avail  itself  of  the  "rights"  and  "advantages"  accorded  it  "in  a 
manner  consistent  with  the  rights  accorded  to  Germany  under  such  pro- 
viaionB,"  '*  Senator  Walsh,  who  considered  Part  V  nothing  but  a  liability, 
advanced  the  argument  that  the  United  States  would  morally  have  to  come 
to  the  aid  of  the  country  we  had  helped  to  disarm,  were  she  attacked.  Sena^ 
tor  Borah  thought  that  it  was  a  source  of  confusion  to  leave  in  the  treaty  any 
reference  to  I'art  V.  Only  Senators  Kellogg  and  Pomerene  seemed  to  sug- 
gest that  the  disarmament  of  Germany  was  of  any  benefit  to  the  United 
States,  but  even  they  were  hardly  purporting  to  interpret  the  Knox  reserva- 
tion of  "rights,  privileges,  indemnities,  reparations  or  advantages.""  But 
aa  Part  V  was  long  and  involved,  and  as  all  the  Parts  named  were  merely 
optional  sources  for  the  identification  of  specific  claims  and  benefits,  Part  V 
was  not  struck  out,  partly  on  the  assurance  that  the  fears  of  contracting  mili- 
tary or  poUtical  liabilities  were  not  justified.  Li  the  light  of  the  fact  that  it 
took  three  years  after  the  Armistice  to  make  formal  peace  with  Germany,  it 
seems  unfortunate  that  a  treaty  could  not  have  been  drafted  which  was 
clear,  precise  and  unambiguous.  The  very  looseness  of  the  reference  to  Part 
V,  read  independently  of  the  history  of  the  evolution  of  the  treaty,  invites 
euch  awkward  interpretations  as  the  Frees  Release  embodies. 

Apart,  however,  from  the  history  of  the  clause  "r^shta,  privileges,  indem- 
nities, reparations  or  advantages,"  the  legal  principles  of  noaciiuT  a  sociis  or 

•Art.  II,  Sec.  1,  reads:  "With  a  view  to  defining  more  particularly  the  obligations  of 
Germany  under  the  foregoing  Article  with  respect  to  certain  provisions  in  the  Treaty  of 
Versailles,  it  is  luideratood  and  agreed  between  the  High  Contracting  Parties:  (I)  that  the 
rights  and  advantages  stipulated  in  that  Treaty  for  the  benefit  of  the  United  States,  which  it 
isintended  the  United  States  shall  have  and  enjoy,  are  those  defined  in  Section  l,of  Part  IV, 
and  Parts  V,  VI,  VIII,  IX,  X,  XI,  XII,  XIV,  and  XV." 

"  Treaty  of  Berlin,  Art,  II,  Sec.  1,  par.  2. 

■'The  debates  will  be  found  in  61  Cong.  Rec.  173,  IS3,  8327,  748,  838,  2465,  5776,  6379, 
6403,  6059,  6861,  6366,  6248,  6261,  6364,  6382,  5772. 
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ejusdem  generis ^^  and  the  maxim  that  ''He  who  considers  merely  the  letter 
of  an  instrument  goes  but  skin  deep  into  its  meaning"  ^  would  seem  to  fore- 
close the  conclusion  that  the  disarmament  of  Germany  was  deemed  a  ''right, 
privilege,  indemnity,  reparation  or  advantage"  to  the  United  States.  Con- 
sidering that  the  United  States  by  the  Treaty  of  Berlin  sought  to  escape 
European  entanglements  and  the  mihtary  and  poUtical  commitments  of  the 
Treaty  of  Versailles,  it  would  seem  extraordinary  that  it  had  nevertheless  by 
mentioning  Part  V  in  the  reservoir  from  which  "rights"  and  "advantages" 
might  be  claimed,  committed  itself  legally  to  the  military  and  political  dis- 
abilities on  Germany  and  the  obligations  and  liabilities  of  enforcement  which 
that  Part  contemplated. 

On  February  3, 1935,  Great  Britain  and  France  undertook  to  release  Ger- 
many from  the  obUgations  of  Part  V  of  the  Treaty  of  Versailles  on  certain 
conditions.  The  United  States  Government,  it  is  understood,  was  not  con- 
sulted in  this  renunciation,  nor  was  its  consent  asked  or  given.  It  seems 
hardly  conceivable  that  the  United  States  consent  would  not  have  been  asked 
had  it  been  assumed  by  the  Allied  governments  or  by  the  United  States  that 
we  were  a  party  to  Part  V  of  the  Treaty  of  Versailles.  The  entire  historical 
development  of  the  peace  negotiations  with  Germany  and  the  conclusion  of 
the  separate  Treaty  of  Berlin  with  its  source  in  the  Knox-Porter  Resolution, 
would  seem  to  make  it  clear  that  the  "rights,  privileges,  indemnities,  rep- 
arations or  advantages"  stipulated  for  the  benefit  of  the  United  States  in 
the  Treaty  of  Versailles  and  incorporated  by  reference  in  the  Treaty  of 
Berlin,  did  not  include  the  disarmament  of  Germany  and  that  hence  the 
rearmament  of  Germany,  whatever  one  may  think  of  it,  does  not  affect  or 

violate  the  Treaty  of  Berlin.  „  urn 

"^  Edwin  M.  Bobchard 

russian  claims  negotiations 

It  would  be  interesting  to  check  up  the  number  of  international  agree- 
ments entered  into  in  perfect  good  faith  on  each  side  yet  representing  serious 
misunderstandings  between  the  parties  as  to  the  exact  meaning  and  effect 
of  the  terms  agreed  upon.  The  number  of  international  agreements  which 
have  been  submitted  to  arbitration  for  interpretation  suggests  that  a  sur- 
prisingly large  percentage  are  defective  in  that  respect.  Perhaps  many  of 
them  would  not  have  been  concluded  unless  susceptible  of  diverse  interpre- 
tation to  suit  the  desires  of  the  respective  parties. 

^2  Sutherland,  Statutes  and  Statutory  Ck)n8truction  (2d  ed.  1924),  Sec.  414;  McNair, 
"Application  of  the  Ejusdem  Generis  Rule  in  International  Law/'  5  British  Year  Book  of 
International  Law  (1924),  181. 

^  Qui  haeret  in  liUra  haerei  in  corUce.  Broom's  Legal  Maxims,  8th  Ed.  by  J.  G.  Pease, 
London,  1911,  p.  533,  citing  Coke's  Littleton  283  b.  See  also  St.  Paul's  proverb,  "the  letter 
killeth  but  the  spirit  giveth  life,"  Corinthians,  II,  ch.  3,  verse  6,  cited  by  John  Baasett  Moore 
in  oonnection  with  another  question  of  treaty  interpretation,  in  International  Law  and  Some 
Current  Illusions,  New  York,  1924,  p.  20. 
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At  all  events,  the  anangements  agreed  upon  between  the  Qovermnents 
of  the  United  States  and  Russia  at  the  time  the  former  extended  oflSicial 
recognition  to  the  latter  in  Novemberi  1033|  are  now  found  to  have  been  very 
di£Ferently  understood  and  interpreted  by  the  respective  parties. 

In  the  negotiations  for  the  recognition  of  Russia,  it  was  agreed  that  the 
arrangement  was  preparatory  to  a  final  settlement  of  ''the  claims  and  coun- 
terclaims between  the  two  Qovemments  and  their  nationals,''  and  it  was 
understood  that  one  of  the  principal  purposes  of  the  arrangement  was  to 
secure  the  ''settlement  of  aU  outstanding  questions,  including  claims  and 
other  indebtedness."  ^ 

At  the  close  of  the  negotiations,  which  resulted  in  the  recognition  of  Russia, 
it  was  formally  announced  by  the  representatives  of  both  Qovemments 
that— 

In  addition  to  the  agreements  which  we  have  signed  today  [November 
16,  1033],  there  has  taken  place  an  exchange  of  views  with  r^;ard  to 
methods  of  settling  all  outstanding  questions  of  indebtedness  and  claims 
that  permits  us  to  hope  for  a  speedy  and  satisfactory  solution  of  these 
questions,  which  both  our  governments  desire  to  have  out  of  the  way  as 
soon  as  possible. 

The  claims  settlement  negotiations  contemplated  in  this  arrangement  were 
soon  thereafter  undertaken,  and  a  series  of  conferences  followed,  beginning 
in  Russia  and  shifting  afterwards  back  and  forth  between  Washington  and 
Moscow,  until  finally  it  was  discovered  that  there  was  no  possibility  of 
reaching  an  agreement  and  probably  never  had  been.  The  final  conference 
was  held  in  Washington  on  January  31, 1035. 

The  proposed  terms  of  settlement  discussed  at  these  conferences  have  not 
been  made  public,  but  it  appears  from  press  reports  and  fragmentary  official 
statements  made  from  time  to  time  that  Russia  expected  the  United  States 
to  make  a  cash  loan  sufficient  to  pay  all  the  American  claims,  and  this  the 
United  States  was  unwilling  to  do.  It  also  appears  that  the  United  States' 
counter-proposal  contemplated  the  establishment  of  substantial  credits  for 
Russia's  account  sufficient  to  finance  the  purchase  of  commodities  in  the 
United  States  for  export  to  Russia,  as  a  revolving  fund  which  would  carry 
an  unusually  high  rate  of  interest  designed  on  a  long  term  basis  to  reimburse 
the  United  States  Government  for  the  credits  advanced.  An  Export- 
Import  Bank  to  carry  out  this  plan  was  authorized  and  organized  by  the 
United  States  Government. 

It  does  not  appear  why  there  should  have  been  any  misunderstanding  at 
the  outset,  or  even  before  these  negotiations  were  undertaken,  as  to  the 
respective  positions  of  the  two  Governments  in  view  of  the  great  difference 
and  conflict  between  their  respective  proposals,  as  promptly  disclosed  in  the 
negotiations. 

>  See  editorial  comment  "Recognition  of  Russia/'  Chandler  P.  Anderson,  this  Journal, 
Vol.  28  (1934),  p.  96. 
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It  does  not  appear  what  amounts,  if  any,  were  fixed  or  proposed,  as  the 
total  to  be  paid  in  settlement  of  claims  or  credits  to  be  authorised. 
At  the  close  of  the  final  negotiations  the  Secretary  of  State  announced: 

The  Government  of  the  United  States  indicated  its  willingness  to  ac- 
cept in  settlement  of  all  claims  of  the  United  States  and  its  nationals 
against  the  Soviet  Government  and  its  nationals  (and  of  all  claims  of  the 
Soviet  Government  and  its  nationals  against  the  United  States  and  its 
nationals)  a  greatly  reduced  sum  to  be  paid  over  a  long  period  of  years. 
The  Government  of  the  United  States  indicated  that  it  would  accept 
payment  through  the  application  of  a  rate  of  interest  beyond  the  ordi- 
nary rate  of  interest  on  credits  extended  to  the  Soviet  Government  with 
the  financial  assistance  of  the  Government  of  the  United  States.  To 
faciUtate  the  placing  of  orders  in  the  United  States  by  the  Soviet  Gov- 
ernment on  a  long-term  credit  basis,  the  Government  of  the  United 
States  was  prepared  to  make,  through  the  Export-Import  Bank,  to 
American  maniilfacturers  and  producers  requiring  financial  assistance  in 
connection  with  the  granting  of  credit  on  such  orders,  loans  to  a  very 
large  percentage  of  the  credit  granted.  It  was  contemplated  that  the 
length  of  the  credit  extended  would  vary  according  to  the  different 
categories  of  goods,  and  the  Soviet  Government  was  advised  that  the 
Government  of  the  United  States  was  not  averse  to  making  special 
terms  in  exceptional  cases  at  the  President's  discretion.  It  was  intended 
that  the  loans  extended  to  American  manufacturers  and  producers 
should  constitute  a  revolving  fund  for  the  continuous  maintenance  of 
Soviet  purchases  in  the  United  States. 

We  hoped  confidently  that  this  proposal  would  prove  entirely  accept- 
able to  the  Soviet  Government,  and  are  deeply  disappointed  at  its  re- 
jection. In  view  of  the  present  attitude  of  the  Soviet  Government,  I 
feel  that  we  cannot  encourage  the  hope  that  any  agreement  is  now  pos- 
sible. I  say  this  regretfully  because  I  am  in  sympathy  with  the  desire  of 
American  manufacturers  and  agricultural  producers  to  find  a  market 
for  their  goods  in  the  Soviet  Union,  and  with  the  American  claimants 
whose  property  has  been  confiscated.  There  seems  to  be  scarcely  any 
reason  to  aoubt  that  the  negotiations  which  seemed  so  promising  at  the 
start  must  now  be  regarded  as  having  come  to  an  end. 

One  of  the  important  inducements  for  entering  into  the  arrangements  on 
which  recognition  was  based  was  the  expectation  that  as  a  result  American 
industrial  interests  would  be  provided  with  a  larger  market  for  their  goods, 
and  that  trade  between  the  two  countries  would  be  greatly  stimulated.  It 
now  appears,  however,  that,  on  the  contrary,  ever  since  the  Soviet  Govern- 
ment was  recognized  imports  from  the  United  States  have  steadily  diminished. 

As  part  of  the  background  of  this  situation,  it  must  be  recalled  that  in 
1924  Great  Britain  and  France  recognised  the  Soviet  Government  as  the 
dejure  Government  of  Russia.  In  each  case  recognition  was  predicated  on 
understandings  and  pledges  similar  to  those  underlying  recognition  by  the 
United  States.  In  each  of  those  cases,  as  in  the  case  of  recognition  by  the 
United  States,  considerations  of  economic  and  trade  advantages  formed 
an  important  part  of  the  inducements  for  granting  recognition,  but  in  both 
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of  the  earlier  easeSi  foreshadowing  the  same  result  in  the  later  case,  the  con- 
ditions attached  to  the  granting  of  recognition  were  not  satisfactorily 
carried  out.  For  this  reason  diplomatic  relations  were  broken  off  by  Great 
Britain  in  1927,  but  were  renewed  two  years  later  in  consequence  of  re- 
newed assurances  of  more  friendly  action  on  the  part  of  Russia. 

The  basic  principle  of  Soviet  international  relations  up  to  the  present  time 
seems  to  be  that  the  observance  of  the  usual  diplomatic  and  commercial 
intercourse  between  nations  must  be  purchased  by  an  international  loan  to 
Russia. 

In  connection  with  the  recognition  negotiations  it  is  also  to  be  noted  that 
one  of  the  pledges  given  by  the  Russian  Government  in  the  negotiations 
for  xecognition  was  "not  to  permit  the  formation  or  residence  on  its  terri- 
tory of  any  organization  or  group,  and  to  prevent  the  activity  on  its  territory 
of  any  organisation  or  group,  or  of  representatives  or  officials  of  any  organi- 
sation or  group,  which  has  as  an  aim  to  overthrow,  or  the  preparation  for 
the  overthrow  of,  or  the  bringing  about  by  force  or  a  change  in  the  political 
or  social  order  of  the  whole  or  any  part  of  the  United  States,  its  territories  or 
possessions." 

As  the  result  of  a  series  of  hearings  on  un-American  activities  before  a  sub- 
committee of  the  Foreign  Affairs  Committee  of  the  House  of  Representa- 
tives, a  report  has  been  filed,  under  date  of  February  15,  1935,  challenging 
the  good  faith  of  the  Russian  Government  in  carrjring  out  the  pledge  above 
quoted.    This  report  is,  in  part,  as  follows: 

The  date  of  this  pledge  was  November  18, 1933.  Despite  this  pledge, 
about  the  middle  of  December  1933,  within  a  month  after  this  pledge  by 
Maxim  litvinoff  and  his  government,  the  executive  committee  of  the 
Communist  Internationale,  sitting  at  Moscow,  Soviet  Russia,  adopted 
resolutions  of  the  "Thirteenth  Plenum  of  the  Executive  Committee  of 
the  Communist  Internationale",  which  are  appUcable  to  the  whole 
world,  and  of  course  to  this  country,  which  stated: 

There  is  no  way  out  of  the  general  crisis  of  capitalism  other  than 
the  one  shown  by  the  October  revolution.  (In  Soviet  Russia  when 
the  Commimists  overthrew  the  then  existing  government  of  Russia 
by  force.)  Via  the  overthrow  of  the  exploiting  classes  by  the  prole- 
tariat, the  confiscation  of  the  banks,  the  factories,  the  mines,  trans- 
port, nouses,  the  stock  of  goods  of  the  capitalist,  the  lands  of  the 
kmdlords,  the  church,  and  the  crown. 

This  resolution  was  approved  and  adopted  on  January  16-17,  1934, 
by  the  Central  Conmiittee  of  the  Communist  Party,  at  New  York  City, 
and  by  the  National  Convention  of  the  Communist  Party  at  Cleveland, 
Ohio,  in  April  1934,  at  which  convention  there  were  present  470  voting 
and  associate  delegates. 

***** 

The  oppositions  of  the  philosophies  of  conmiunism  and  the  American 
ideals  of  democracy  are  so  direct  and  so  fundamental  that  they  cannot 
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exist  together.    Clommunism,  moreover,  is  of  foreign  origia  and  is  di- 
rected by  an  alien  organization  outside  of  the  Unit^  States. 

***** 

Opposed  to  our  present  form  of  government  we  see  the  un-American 
character  of  the  Communist  Party  in  the  United  States.  It  is  a  party 
recognized  on  an  international  scale,  governed  and  controlled  by  a  con- 
stitution and  rules  emanating  from  the  ^'Communistic  Internationale", 
with  headquarters  at  Moscow  in  the  Soviet  Union,  and  dedicated  to  the 
overthrow  of  government  by  violence  and  force. 

***** 

The  Communist  Party  of  the  United  States  is  a  section  of  this  Inter- 
nationale. As  such,  it  is  subject  to  the  control  and  direction,  first,  of 
the  World  Congress  of  the  Communist  Internationale  and,  second,  of  the 
executive  committee  of  that  body.  The  Internationale  control  of  the 
Communist  Party  of  the  United  States  is  intimate,  membership  in  that 
party  being  open  only  to 

those  who  accept  the  program  and  rules  of  the  given  Communist 
Party  and  of  the  Conmiunist  Internationale,  who  join  one  of  the 
basic  imits  of  a  party,  actively  work  in  it,  abide  by  all  the  decisions 
of  the  party  and  of  the  Communist  Internationale,  and  regularly 
pay  party  dues.     (See  par.  3  of  the  constitutions,  p.  88.) 

It  will  be  observed,  therefore,  that  stringent  conditions  are  imposed 
upon  the  party  membership  which  are  wholly  foreign  to  the  American 
conception  of  political  organization.  A  Communist  Party  member 
here  is  not  simply  an  enrolled  Communist  who  gives  intellectual  assent 
to  its  political  and  economic  program.  He  must  be  an  active  worker, 
bound  to  accept  and  carry  out  promptly  the  orders  issued  to  him  by 
superior  party  conmiittees,  the  chief  of  which  is  in  a  foreign  country, 
whether  he  likes  such  orders  or  not. 

In  relation  to  the  information  disclosed  by  this  investigation^  a  concmrent 
resolution  was  introduced  in  the  House  of  Representatives  on  January  3, 
1935,  by  the  Honorable  George  H.  Tinkham,  resolving  "That  it  is  the  sense 
of  the  Senate  and  House  of  Representatives  of  the  United  States  that  the 
diplomatic  recognition  by  the  Government  of  the  United  States  of  America 
of  the  Union  of  Soviet  Socialist  Republics  should  be  withdrawn."  This 
resolution  has  not  yet  been  acted  upon. 

The  action  proposed  in  this  resolution  raises  an  interesting  question  as 
to  the  authority  of  Congress  to  interfere  with  the  well-established  right  of 
the  executive  branch  of  the  Government  to  determine,  in  its  own  discretion, 
the  question  of  recognition.  This  aspect  of  the  situation,  however,  is  not 
involved  in  the  present  discussion,  and  need  not  be  considered  here. 

Meanwhile,  on  February  6,  1935,  the  Department  of  State  announced 
that  the  following  changes  in  our  representation  in  Moscow  have  been 
ordered: 

The  acting  naval  attach^  will  be  withdrawn; 
The  air  attach^  will  be  withdrawn; 
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The  consulate  general  will  be  abolished; 
Reductions  will  be  made  in  the  personnel  of  the  Embassy. 
A  list  of  agreements  between  Russia  and  foreign  Governments  affecting 
claims  against  Russia  is  embodied  in  the  annex  appended  hereto. 

Chandler  P.  Anderson 

AMNKZ  CONTAINma  LIST  OF  AQBBEMENTB  BBTWBEN  BXJ88IA  AND  FOBBIQN  GOYBBNICBNTS 

AFFBGTINO  CLAIMS  AGAINST  RUSSIA  > 

France — ^Notes  were  exchanged  Oct.  28  and  Oct.  29,  1924,  respecting  claims  of  French 
citisens.  France  declined  Russia's  proposals  for  settlement.  Texts:  Buropean  Both 
namic  and  Political  Survey,  Sept.  30,  1927,  pp.  43-48. 

GsBMANT — ^The  Treaty  of  Rapallo,  signed  April  16, 1922,  provided  that  both  governments 
should  renounce  repayment  for  war  expenses  and  damages  .  .  .  and  repa3nnent  for 
dvil  damages,  etc.  Text:  Ruwian  Informaiion  and  Review^  May  15,  1922,  Vol.  1, 
p.  379. 

Great  Britain — 

(1)  Trade  agreement,  signed  at  London,  March  16, 1921,  contained  mutual  declara- 
tion of  recognition  of  claims.  Text:  this  Journal,  Vol.  16  (1922),  Supplement,  p.  147. 
General  treaty,  signed  Aug.  8, 1924,  in  Chap.  Ill,  containing  provisions  on  (Claims  and 
loans.  Arts.  6-9)  was  either  not  ratified,  or  was  denounced  on  Nov.  21,  1924.  Text: 
Russia,  No.  4  {1924),  p.  11. 

(2)  A  protocol  was  signed  in  London,  Oct.  3,  1929,  relative  to  the  procedure  for 
regulation  of  matters  in  dispute  ...  to  be  applied  upon  renewal  of  diplomatic  rela- 
tions. Sec.  Ill  related  to  claims  and  counter-claims  to  be  settled  by  negotiation 
between  the  two  governments.    Text  of  protocol:  Russia,  No.  1  {1929),  p.  7. 

(3)  The  Russian  Claims  Department  was  founded  in  September,  1918,  for  the 
purpose  of  collecting  and  classifying  the  claims  of  British  subjects  against  Russia  or 
Individual  Russian  nationals.  Claims  had  formerly  been  notified  to  the  Foreign  Claims 
Department  of  the  Foreign  Office.  The  reports  of  the  Russian  Claims  Department 
are  found  in  the  Annual  report  of  the  Comptroller  of  the  Clearing  Office  {Germany)  .  .  • 
beginning  with  the  3d  annual  report  published  in  London,  1923.  The  13th  report, 
published  in  1934,  states  that  "Claims  by  British  nationals  continue  to  be  registered 
and  classified."    See  Great  Britain  Clearing  Office.    Annual  reports. 

No  agreement  for  settlement  of  claims  seems  to  have  been  concluded. 

Italy — ^The  Treaty  of  Commerce  and  Navigation,  signed  at  Rome,  Feb.  7,  1924,  con- 
tained a  declaration  relating  to  claims.  See  Art.  2  of  the  text  in  UEurope  NouoeUe, 
Aug.  30, 1924,  p.  1152. 

Japan — ^Agreement,  signed  at  Peking,  Jan.  20,  1925,  for  settlement  of  disputed  questions 
and  resumption  of  diplomatic  relations.  English  text:  L* Europe  Nouvelle,  special 
edition,  Aug.  22, 1925,  No.  3,  pp.  56-^9.  Protocol  (A)  Art.  II  ("All  questions  relating 
to  claims  are  reserved  for  adjustment  at  subsequent  negotiations.") 

United  States — ^Editorials  by  C.  P.  Anderson  in  this  Joubnal,  Vol.  28  (1934),  pp.  90  and, 
545,  entitled,  respectively:  ''Recognition  of  Russia,"  and  ''Assignment  of  Claims  by 
the  Russian  Government  to  the  United  States." 

'  Note. — ^This  list  was  prepared  in  part  by  M.  Alice  Matthews,  Librarian  of  the  Carnegie 
Endowment  for  International  Peace,  and  verified  and  amplified  through  consultation  with 
the  Department  of  State.  It  duplicates  to  some  extent  the  list  appended  to  the  editorial 
on  "Recognition  of  Russia,"  by  C.  P.  Anderson,  published  in  this  Journal,  Vol.  28  (1934), 
at  p.  97. 
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An  examination  has  been  made  of  a  number  of  treaties  between  Russia  and  oth^  coun- 
tries in  addition  to  those  mentioned  above,  but  no  record  has  been  found  of  any  settlement 
made  by  Russia  in  respect  to  claims  of  foreign  governments  or  nationals. 


THB  ADJUSTMENT  OF  THE  I'M  ALONE  CASE 

The  auxiliary  schooner  Vm  Alone,  built  and  registered  at  Lunenburg,  Nova 
Scotia,  and  owned  by  the  Eugene  Creaser  Shipping  Company  limited,  a 
company  incorporated  under  the  laws  of  the  Province  of  Nova  Scotia,  was 
sunk  on  the  high  seas  by  the  United  States  C!oast  Guard  vessel  DexUr  on 
March  22,  1929,  more  than  200  miles  from  the  coast  of  the  United  States. 
The  master  and  crew  were  plunged  into  the  sea.  The  boatswain,  one  Leon 
Mainguy,  died  from  drowning.  The  captain  and  the  remaining  members  of 
the  crew  survived  and  were  taken  on  board  American  Coast  Guard  vessels. 
They  sustained  losses  of  instruments,  tools  and  personal  effects.  The  cargo, 
consisting  of  intoxicating  Uquors,  and  valued  at  $125,467,  was  lost.  Tlie 
destruction  of  the  vessel  was  the  climax  of  the  pursuit  thereof  initiated  by  the 
United  States  Coast  Guard  cutter  WolcoU  on  March  20,  1929,  when  the 
Pm  Alone  was  within  one  hour's  sailing  distance  from  the  coast  of  the  United 
States,  but  outside  of  the  territorial  waters  thereof.  The  DexUr  joined  in 
the  pursuit  on  March  22.  The  schooner  was  fired  upon  and  sunk  because  of 
the  refusal  of  the  commander  to  heave  to.^ 

After  her  construction,  the  Vm  Alone  was  employed  for  some  years  in  rum 
running,  the  cargo  being  destined  for  illegal  introduction  into,  and  sale  in, 

^  See  "I'm  Alone"  Case:  Diplomatic  Correspondence  between  the  Govenunents  of  the 
United  States  and  Canada  concerning  the  Sinking  of  the  ''I'm  Alone,"  togeth^  with  an 
Opinion  of  Attorney  General  William  D.  Mitchell  and  the  Conventions  of  January  23  and 
June  6, 1924,  for  the  Prevention  of  Smuggling  of  Intoxicating  Liquors,  Department  of  State, 
Arbitration  Series  No.  2  (1) ;  "I'm  Alone"  Case:  Claim  made  by  His  Majesty's  Government 
in  Canada  under  the  Provisions  of  Article  IV  of  the  Convention  concluded  January  23, 1924, 
between  the  United  States  and  Great  Britain,  id.,  No.  2  (2) ;  ''I'm  Alone"  Case:  Answer  of 
the  Government  of  the  United  States  of  America  to  the  Claim  of  His  Majesty's  Government 
in  Canada  in  Respect  of  the  Ship  "I'm  Alone,"  id..  No.  2  (3);  "I'm  Alone"  Case:  Brief 
Submitted  on  Behalf  of  His  Majesty's  Government  in  Canada  in  Respect  of  the  Ship  "I'm 
Alone,"  id..  No.  2  (4) ;  "I'm  Alone"  Case:  Answering  Brief  of  the  Government  of  the  United 
States  of  America  to  the  Claim  of  His  Majesty's  Government  in  Respect  of  the  Ship  "I'm 
Alone,"  id.,  No.  2  (5) ;  Claim  of  the  British  Ship  "  I'm  Alone  " :  Statement  with  Regaid  to  the 
Claims  for  Compensation  Submitted  by  the  Canadian  Agent  Pursuant  to  Directions  Given 
by  the  Commissioners,  Dated  the  30th  June,  1933,  Ottawa,  1933;  Claim  in  Respect  of  the 
Ship  "I'm  Alone":  Statements  Submitted  by  the  Agent  for  the  United  States  Pursuant  to 
the  Directions  Given  by  the  Conunissioners,  Dated  the  30th  June,  1933,  Government  Print- 
ing Office,  Washington,  1934;  Joint  Final  Report,  Jan.  5, 1935,  Department  of  State,  Press 
Release,  Jan.  9, 1935;  Department  of  State,  Press  Release  of  same  date,  descriptive  of  Joint 
Final  Report;  Mr.  Hull,  Secretary  of  State,  to  the  Minister  of  the  Dominion  of  Canada, 
Jan.  19,  1935,  Department  of  State,  Press  Release,  Jan.  21,  1935.  The  Joint  Interim 
Report  of  the  Commissioners,  dated  June  30,  1933,  and  the  Joint  Final  Report  of  Jan.  5, 
1935,  are  reprinted  in  this  Journal,  injra^  pp.  326-331. 
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the  United  States.  la  December,  1928,  and  during  the  early  months  of 
1929,  down  to  the  dat«  of  the  sinking  of  the  vessel,  "she  was  engaged  in 
oarrying  liquor  from  Belize,  in  British  Honduras,  to  an  agreed  point  or  points 
in  the  Gulf  of  Mexico,  in  convenient  proximity  to  the  coast  of  Louisiana, 
where  the  liquor  was  taken  from  her  in  smaller  craft,  smuggled  into  the 
United  States  and  sold  there."  * 

In  August,  1929,  the  United  States  and  Canada  agreed  to  appoint  two 
commisaiooers  to  consider  the  claim  of  Canada  in  respect  to  the  sinking  of  the 
vessel.  This  action  was  pursuant  to  the  provisions  of  Article  IV  of  the  Con- 
vention concluded  on  January  23,  1924,*  between  the  United  States  and 
Great  Britain,  providing  in  part  that: 

Any  dfldm  by  a  British  vessel  for  compensation  on  the  grounds  that 
it  has  suffered  loes  or  injury  through  the  improper  or  unreasonable 
exercue  of  the  rights  conjferred  by  article  2  of  this  treaty  or  on  the 
ground  that  it  has  not  been  given  the  benefit  of  article  3  ehaU  be  referred 
for  the  joint  consideration  of  two  persons,  one  of  whom  shall  be  nom- 
inated by  each  of  the  High  Contracting  Parties. 

As  the  two  Governments  concerned  were  unable  to  agree  upon  the  settle- 
ment of  the  matter  through  the  diplomatic  channel,  the  case  was  submitted 
to  the  consideration  of  Mr.  Justice  Willis  Van  Devanter,  of  the  Supreme 
Court  of  the  United  States,  as  American  Commissioner,  and  the  Kight  Hon- 
orable Lyman  Foore  Duff,  as  Canadian  Commissioner.*  In  compliance 
with  a  direction  given  on  the  28th  of  January,  1932,  by  the  Commissioners, 
the  Agents  and  Counsel  of  the  opposing  States  submitted  briefs  and  oral 
argument  in  relation  to  three  preliminary  queBtions;  and  the  Commissioners, 
on  June  30,  1933,  in  a  Joint  Interim  Report,  gave  answers  to  two  of  those 
questions  (numbers  one  and  three). 

The  first  of  these  was  whether  the  Commissioners  might  enquire  into  the 
beneficial  or  ultimate  ownership  of  the  I'm  Alone  or  of  the  shares  of  the  ooi^ 
poration  that  owned  the  ship.  The  imphcations  of  an  affirmative  answer 
were  obvious;  and  such  an  answer  was  made  by  the  CommissionerB.  Thus, 
in  their  Joint  Final  Report  of  January  5,  1935,  the  Commissioners  declared 
that  they  found  as  a  matter  of  fact  that,  from  September,  1928,  down  to  the 
date  when  she  was  sunk,  the  I'm  Alone,  although  a  British  ship  of  Canadian 
registry,  was  de  facto  owned,  controlled,  and  at  the  critical  times,  managed, 

■  Joint  Final  Report  of  Jan.  5,  1935,  Department  of  State,  Press  Release,  Jan.  ft,  1936, 
p.  3;  this  Journal,  infra,  p.  329. 

'  U.  S.  Treaty  Series,  No.  68S;  reprinted  in  this  Joubhal,  Supplement,  Vol.  18  (1924), 
p.  127. 

*  "TheConuniesionersmetat  Washington  on  January  28,  lQ32;at  Ottawa  on  June  28-30, 
1933;  and  at  Washington  on  December  28,  ig34-^anuaiy  5, 1935.  During  the  last  session, 
oral  testimony  of  witnesses  was  heard  by  the  Commissioners  and  arguments  were  presented 
by  the  Agents  of  both  Governments."     (Department  of  State,  Press  Release,  Jan.  D,  1935, 
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and  her  movements  directed  and  her  cargo  dealt  with  and  disposed  of,  by  a 
group  of  persons  acting  in  concert  who  were  entirely,  or  nearly  so,  dtiiens 
of  the  United  States,  and  who  employed  her  for  ibe  purpose  of  carrying 
intoxicating  liquors  from  British  Honduras  designed  for  illegal  introduction 
and  sale  in  the  territory  of  the  United  States.  It  was  said  that  the  possi- 
bility that  one  of  the  group  of  such  persons  might  not  have  been  of  American 
nationality  was  regarded  as  of  no  importance  in  the  circumstances  of  the 
case.  Therefore,  the  Commissioners  declared  that  "in  view  of  the  facts,  no 
compensation  ought  to  be  paid  in  respect  of  the  loss  of  the  ship  or  the  cargo."  * 

This  conclusion  has  much  significance.  It  bears  testimony  to  the  reason- 
ableness of  the  requirement  that  a  respondent  State  should  not,  through  the 
agency  of  an  arbitral  or  other  agency  or  commission,  be  subjected  to  the 
burden  of  paying  damages  necessarily  accruing  to  the  direct  benefit  of  its 
own  nationals.  It  would  have  been  unconscionable,  under  the  circum- 
stances of  the  case,  to  impose  an  obligation  upon  the  United  States  to  reim- 
burse the  American  owners  of  the  vessel  and  the  cargo;  and  it  would  have 
been  impossible  to  establish  that  the  design  of  the  parties  to  the  convention 
of  January  23,  1924,  as  set  forth  in  Article  IV  thereof,  contemplated  such 
reimbursement. 

The  second  question  propoimded  to  the  Commissioners  under  their  direc- 
tions of  January  28, 1932,  related  to  the  right  of  hot  pursuit,  and  embraced, 
in  its  first  aspect,  the  enquiry  whether  the  Government  of  the  United  States, 
under  the  convention  of  January  23, 1924,  "has  the  right  of  hot  pursuit  where 
the  offending  vessel  is  within  an  hour's  sailing  distance  of  the  shore  at  the 
commencement  of  the  pursuit  and  beyond  that  distance  at  its  termination."  * 
In  their  Joint  Interim  Report  of  Jime  30, 1933,  the  Commissioners  announced 
that  they  were  not  then  in  agreement  as  to  the  proper  answer  and  had  not 
reached  a  final  disagreement  thereon.^  In  view  of  their  ultimate  response 
to  the  third  question  confronting  them,  the  Commissioners  seemingly  found 
it  unnecessary  in  their  Joint  Final  Report  to  answer  the  second  question. 

The  third  question  was  based  upon  the  assumption  that  the  United  States 
had  the  right  of  hot  pursuit  in  the  circumstances  and  was  entitled  to  exercise 
the  right  under  Article  II  of  the  convention  at  the  time  when  the  Dexter 
joined  the  WolcoU  in  the  pursuit  of  the  Pm  Alone.    The  precise  issue  was 

*  Joint  Final  Report  of  Jan.  5,  1935»  Department  of  State,  Press  Release,  Jan.  9,  1935, 
p.  3;  this  JouBNAL,  infraf  p.  329. 

*  Joint  Interim  Report  of  the  Commissioners  of  June  30, 1933,  Claim  of  the  British  Ship 
"I'm  Alone,"  Statement  with  Regard  to  the  Claims  for  Compensation  Submitted  to  the 
Canadian  Agent  Pursuant  to  Directions  Given  by  the  Commissioners,  Dated  the  30th  June, 
1933,  Ottawa,  1933,  p.  6.  A  second  aspect  of  this  question  concerned  the  possession  by  the 
United  States  of  a  right  of  hot  pursuit  of  a  vessel  when  pursuit  was  commenced  within  the 
distance  of  twelve  miles  established  by  the  revenue  laws  of  the  United  States  and  was 
terminated  beyond  that  distance.  Inasmuch  as  the  American  Government  withdrew  that 
part  of  its  answer  which  led  to  the  propounding  of  this  second  aspect  of  the  question,  the 
issue  called  for  no  answer.  ^  /d.,  p.  6. 
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"whether,  in  the  circumstances,  the  Oovemment  of  the  United  States  was 
legally  justified  in  sinking  the  Fm  Alone,"  ^  In  their  Joint  Interim  Report 
of  June  30|  1933,  the  Commissioners  declared  in  this  connection: 

On  the  assumptions  stated  in  the  question,  the  United  States  might, 
consistently  with  the  Convention,  use  necessary  and  reasonable  force 
for  the  purpose  of  efifecting  the  objects  of  boarding,  searching,  seizing 
and  bringing  into  port  the  suspected  vessel;  and  if  sinking  should  occur 
incidentidly,  as  a  result  of  the  exercise  of  necessary  and  reasonable  force 
for  such  purpose,  the  pursuing  vessel  might  be  entirely  blameless.  But 
the  Commissioners  think  that,  in  the  circumstances  stated  in  paragraph 
eight  of  the  Answer,  the  admittedly  intentional  sinking  of  the  suspected 
vessel  was  not  justified  by  an3rthing  in  the  Convention.' 

In  their  Joint  Final  Report  of  January  6, 1936,  it  was  said:  "By  their  interim 
report  the  Commissioners  foimd  that  the  sinking  of  the  vessel  was  not  justi- 
fied by  an3rthing  in  the  Convention.  The  Commissioners  now  add  that  it 
could  not  be  justified  by  any  principle  of  international  law."  ^®  Accordingly, 
the  Commissioners  added  that  inasmuch  as  the  act  of  sinking  the  ship  was 
''an  unlawful  act,"  they  considered  "that  the  United  States  ought  formally 
to  acknowledge  its  illegaUty,  and  to  apologize  to  EUs  Majesty's  Canadian 
Grovemment  therefor;  and,  further,  that  as  a  material  amend  in  respect  of 
the  wrong  the  United  States  should  pay  the  sum  of  $26,000  to  His  Majesty's 
Canadian  Government;  and  they  recommend  accordingly."  ^ 

This  feature  of  the  report  has  two  important  aspects.  It  points  to  the 
conclusion  of  the  Commissioners  that  the  United  States  could,  and  did, 
through  the  instrumentaUty  of  its  Coast  Guard  service  violate  an  interna- 
tional obUgation  towards  His  Majesty's  Canadian  Government,  and  that 
by  necessary  impUcation  an  obUgation  to  make  reparation  by  some  process 
immediately  sprang  into  being.  It  also  concerns  the  rather  deUcate  question 
of  the  character  and  amount  of  damages  due  to  a  friendly  State  by  way  of 
reparation  for  an  essentially  public  injury  sustained  by  it.  It  may  be  noted 
parenthetically  that  compensation  was  recommended  for  the  benefit  of  the 
captain  and  members  of  the  crew  of  the  Fm  Alone,  "none  of  whom  was  a 
party  to  the  illegal  conspiracy  to  smuggle  liquor  into  the  United  States  and 
sell  the  same  there."  ^    The  reconmiendation  that  $26,000  be  paid  to  His 

•  Id.,  p.  7.  •  Id. 

1*  Joint  Final  Report,  Jan.  5, 1935,  Department  of  State,  Press  Release,  Jan.  9, 1935,  p.  3; 
this  JoiTBNAL,  infra,  p.  329. 

On  Jan.  19,  1935,  Secretary  Hull,  in  behalf  of  the  Government  of  the  United  States, 
tendered  to  His  Majesty's  Canadian  Government  an  apology  for  the  sinking  of  the  vessel 
and  announced  that  he  was  taking  steps  to  obtain  an  appropriation  for  the  sum  which  the 
Commissioners  reconunended  to  be  paid  by  the  United  States  to  that  Government.  See 
Department  of  State,  Press  Release,  Jan.  21, 1935. 

"  Joint  Final  Report,  Jan.  5, 1935,  Department  of  State,  Press  Release,  Jan.  9, 1935,  p.  3; 
this  Journal,  infra,  p.  329.    Accordingly,  the  sum  of  $25,666.50  was  recommended  as  com- 
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Majesty's  Canadian  Government  "as  a  material  amend  in  respect  of  the 
wrong"  found  to  be  chargeable  to  the  United  States  deserves  scrutiny. 
According  to  Article  IV  of  the  convention  of  January  23|  1024,  it  was  "any 
daim  by  a  British  vessel  for  compensation "  on  the  grounds  that  it  had  suf- 
fered loss  or  injury  through  the  improper  or  unreasonable  exercise  of  rights 
conferred  by  Article  II  of  that  instrumenti  or  on  the  ground  that  it  had  not 
been  given  the  benefit  of  Article  III  thereof,  that  was  to  be  the  subject  of 
reference  to  joint  commissioners.  The  article  did  not  appear  to  contemplate 
the  reference  to  them  of  an  essentially  public  claim.  It  should  be  observed, 
however,  that  in  its  discussion  of  the  three  preliminary  questions,  in  the 
"Answering  Brief"  of  the  Qovemment  of  the  United  States,  of  March  30, 
1033,  it  was  declared  that  "if  the  Commissioners  interpret  their  function 
as  that  of  authoritative  advisers  to  the  two  Governments  [which  it  was  urged 
that  they  should],  they  may  properly  make  to  either  Government  any  recom- 
mendation upon  which  they  can  agree  with  respect  either  to  the  further 
pressing  of  the  claim  or  to  any  other  phase  of  the  controversy."  ^  There- 
after the  United  States  was  hardly  in  a  position  to  complain  of  the  assessment 
of  a  penalty  for  the  benefit  of  the  Canadian  Government.  It  should  also 
be  observed  that  the  claim  of  that  Government  embraced  an  item  of 
expenses  incurred  in  repatriating  the  crew,  amounting  to  $6,100.41,  and 
embracing  "legal  expenses"  amounting  to  $27,701.02,  the  total  item  being 
$33,810.43.  The  $26,000  recommended  for  pajrment  to  the  Canadian  Gov- 
ernment, apart  from  the  reasons  suggested  by  the  Commissioners,  constituted 
partial  compensation  for  expenses  incurred  by  it  in  the  prosecution  of  its 
case  against  the  United  States.  For  that  reason,  the  reconmiendation  of 
the  Conmiissioners  that  this  sum  be  paid  to  the  Canadian  Government  may 
be  deemed  to  lack  importance  as  a  precedent  indicative  of  the  propriety  of 
the  imposition  by  an  arbitral  tribunal  or  by  a  joint  commission  of  penal 
damages  against  a  respondent  State  in  satisfaction  of  an  essentially  public 
claim. 

It  must  afford  satisfaction  both  in  the  United  States  and  Canada  that 
recourse  to  a  joint  commission  in  pursuance  of  the  convention  of  January  23, 
1024,  proved  to  be  the  means  of  adjusting  amicably  an  issue  calculated  to 
produce  much  irritation  and  ill-will  in  the  Dominion.  Such  an  instrumen- 
tality,  suggested  by  John  Jay  as  early  as  April  21, 1785,^^  applied  successfully 
in  the  adjustment  of  the  Alaskan  Boimdary  Dispute  in  1003,"  utilised  in  the 
convention  of  January  11,  1000,  concerning  the  boimdary  waters  between 
the  United  States  and  Canada,"  and  reconmiended  by  Secretary  Hughes  in 

pensation  for  them,  embracing  $10,185  as  compensation  for  the  widow  and  children  of  Leon 
Mainguy. 

"  Publications,  Department  of  State,  Arbitration  Series  No.  2  (5),  p.  6. 

^*  American  State  Papers,  Foreign  Relations,  I,  94. 

^*  See  convention  of  Jan.  24,  1903,  Malloy's  Treaties,  II,  787. 

"  U.  S.  Treaty  Vol.  Ill,  2607;  this  Journal,  Supplement,  Vol.  4  (1910),  p.  239. 
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1923  for  broadest  invocation  as  a  preventive  of  misunderstandings  between 
the  United  States  and  CSanada,^^  still  offers  a  potent  means  of  safeguarding 
American-Canadian  interests  from  unnecessary  injury. 

Charles  Cheney  Hyde 

the  united  states  senate  and  the  world  court 

For  twelve  years,  proposals  for  the  support  of  the  Permanent  Court  of 
International  Justice  have  been  before  the  Senate  and  people  of  the  United 
States.  On  February  24,  1923,  President  Harding  requested  the  Senate's 
advice  and  consent  for  adherence  by  the  United  States  to  the  Protocol  of 
Signature  of  December  16, 1920,  subject  to  four  reservations.  By  a  resolu- 
tion of  January  27, 1926,  the  Senate  gave  its  advice  and  consent,  subject  to 
five  reservations.^  On  September  14,  1929,  a  Protocol  on  the  Accession  of 
the  United  States  was  opened  to  signature  at  Geneva;  and  on  December  9, 
1929,  the  1920  Protocol  of  Signature,  the  1929  Protocol  of  Accession  by  the 
United  States,  and  the  1929  Revision  Protocol  were  signed  on  behalf  of  the 
United  States.^  On  December  10,  1930,  President  Hoover  requested  the 
advice  and  consent  of  the  Senate  for  the  ratification  of  these  protocols.  No 
action  was  taken  in  the  Senate  imtil  its  Conmiittee  on  Foreign  Relations 
made  a  report  on  Jime  1, 1932;'  but  this  report  was  never  considered  on  the 
floor  of  the  Senate.  PubUc  hearings  on  the  matter  were  held  by  the  Com- 
mittee on  Foreign  Relations  on  March  23  and  May  16,  1934,^  and  in  the 
early  months  of  1934  announcement  was  made  that  it  would  be  considered  in 
the  Senate  early  in  the  first  session  of  the  Seventy-fourth  Congress. 

On  January  10, 1936,  the  Senate  Conmiittee  on  Foreign  Relations  made  a 
report'  recommending  the  Senate's  adoption  of  the  following  resolution: 

Whereas  the  President,  under  date  of  December  10, 1930,  transmitted 
to  the  Senate  a  commimication,  accompanied  by  a  letter  from  the  Secre- 
tary of  State  dated  November  18, 1929,  asking  the  favorable  advice  and 
consent  of  the  Senate  to  adherence  by  the  United  States  to  the  protocol 
of  date  December  16, 1920,  of  signature  of  the  Statute  for  the  Permanent 
Court  of  International  Justice,  the  protocol  of  revision  of  the  Statute  of 
the  Permanent  Court  of  International  Justice  of  date  September  14, 
1929,  and  the  protocol  of  accession  of  the  United  States  of  America  to 
the  protocol  of  signature  of  the  Statute  of  the  Permanent  Court  of  Inter- 
national Justice  of  date  September  14,  1929,  aU  of  which  are  set  out  in 
the  said  message  of  the  President  dated  December  10,  1930:  Therefore 
be  it 

^^  Charles  E.  Hughes,  The  Pathway  of  Peace,  Representative  Addresses,  1921-1925, 
New  York,  1925,  3,  16. 

>  See  the  writer's  analysis  of  the  reservations,  in  this  Joubnal,  Vol.  22  (1928),  pp.  776-796. 

*  For  the  texts,  see  1  Hudson,  World  Court  Reports  (1934),  pp.  16,  95,  102. 

*  72d  Congress,  1st  Session,  Senate  Report  No.  758.  See  the  writer's  oomment  in  this 
Joubnal,  Vol.  26  (1932),  pp.  569-572. 

*  Records  of  these  hearings  were  published  at  the  time. 

*  74th  Congress,  1st  Session,  Senate  Executive  Report  No.  1. 
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Resolved  {tvxhthirds  of  the  Senators  present  concurring)  ^  That  the 
Senate  advise  and  consent  to  the  adherence  by  the  United  States  to  the 
said  three  protocols,  the  one  of  date  December  16,  1920,  and  the  other 
two  each  of  date  September  14,  1929  (without  accepting  or  agreeing  to 
the  optional  clause  for  compulsory  jurisdiction),  with  the  clear  under- 
standing of  the  United  States  that  the  Permanent  Court  of  International 
Justice  shall  not,  over  an  objection  by  the  United  States,  entertain  any 
request  for  an  advisory  opinion  touching  any  dispute  or  question  in 
which  the  United  States  has  or  claims  an  interest. 

This  resolution  was  debated  in  the  Senate  from  January  14  to  January  29. 
On  January  16, 1936,  in  a  special  message  *  to  the  Senate  President  Roosevelt 
urged  that  "consent  be  given  in  such  form  as  not  to  defeat  or  delay  the  objec- 
tive of  adherence." 

During  the  course  of  the  debate,  two  additions  were  voted  to  the  pending 
resolution,  the  texts  of  both  of  which  were  borrowed  from  the  resolution 
adopted  by  the  Senate  in  1926.  On  January  24,  1935,  the  Senate  adopted 
the  following  addition,^  proposed  by  Senator  Vandenberg  (Michigan) : 

Resolved  further,  That  adherence  to  the  said  protocols  and  statute 
hereby  approved  shall  not  be  so  construed  as  to  require  the  United 
States  to  depart  from  its  traditional  poUcy  of  not  intruding  upon,  inter- 
fering with,  or  entangling  itself  in  the  poUtical  questions  of  poUcy  or  in- 
ternal administration  of  any  foreign  state;  nor  shall  adherence  to  the 
said  protocols  and  statute  be  construed  to  imply  a  relinquishment  by 
the  United  States  of  its  traditional  attitude  toward  purely  American 
questions. 

On  January  25, 1935,  the  Senate  refused  to  add  to  the  resolution  the  following 
proposal  by  Senator  Norris  (Nebraska):^ 

Resolved  further,  That  the  adherence  of  the  Government  of  the  United 
States  to  said  protocols  and  statute  is  upon  the  express  condition  and 
imderstanding  that  no  dispute  or  question  in  which  the  United  States 
Government  is  a  party  shall  be  submitted  to  said  Permanent  Court  of 
International  Justice  unless  such  submission  has  been  approved  by  the 
United  States  Senate  by  a  two-thirds  vote. 

On  January  29,  1935,  the  Senate  adopted  a  second  addition  which  had  been 
printed  as  "intended  to  be  proposed"  by  Senator  Johnson  (California),  but 
which  upon  his  declining  the  sponsorship  was  proposed  by  Senator  Thomas 
(Utah) : » 

Resolved  further,  as  a  part  of  this  act  of  ratification,  That  the  United 
States  approve  the  protocol  and  statute  hereinabove  mentioned  with 
the  understanding  that  recourse  to  the  Permanent  Court  of  International 
Justice  for  the  settlement  of  differences  between  the  United  States  and 

*  74th  Congreea,  1st  Session,  Senate  Document  No.  11. 
^  79  Ck)ngre8sional  Record,  pp.  425,  916. 

*  Id,,  p.  989.  A  list  of  forty  references  to  arbitration  made  by  the  President  without  ac- 
tion by  the  Senate,  is  given  in  idem,  pp.  980-982.  *  Idem,  pp.  1196,  1205. 
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any  other  state  or  states  can  be  had  only  by  agreement  thereto  through 
general  or  special  treaties  concluded  between  the  parties  in  dispute. 

Various  reservations  were  proposed,  some  of  which  did  not  come  to  a  vote.' 
The  usual  procedure  was  followed,  by  which  Senators  intending  and  annoimc- 
ing  that  they  intended  to  vote  against  the  resolution  in  its  final  form  voted 
for  reservations  which  would  make  its  final  form  objectionable  to  the  largest 
number  possible.  Senator  Nye  (North  Dakota)  proposed  that  the  resolu- 
tion should  include  a  reservation  "that  the  code  of  law  to  be  administered  by 
the  World  Court  shall  not  contain  inequalities  based  on  sex.'*"  A  reserva- 
tion, printed  as  "intended  to  be  proposed"  by  Senator  Gore  (Oklahoma), 
would  have  stipulated  that  the  United  States'  action  "shall  not  become  or 
remain  efifective  and  shall  not  be  or  become  binding  while  or  when  any  nation 
which  is  an  adherent  of  said  protocols  and  which  is  indebted  to  the  Govern- 
ment of  the  United  States  shall  be  in  arrears  for  a  period  of  more  than  six 
months  in  respect  of  any  payment  due  upon  such  indebtedness."  A  reserva- 
tion, printed  as  "intended  to  be  proposed"  by  Senator  Johnson  (California), 
provided  that  the  United  States  should  reserve  "to  itself  exclusively  the 
right  to  decide  what  questions  are  within  its  domestic  jurisdiction"  and  de- 
clared "that  all  questions  relating  wholly  or  in  part  to  its  internal  affairs,  in- 
cluding immigration,  labor,  coastwise  traffic,  the  tariff,  debts,  and  all  other 
domestic  questions  which  Congress  shall  have  the  right  to  define  further,  are 
wholly  within  the  jurisdiction  of  the  United  States,  and  are  not,  imder  the 
act  of  adherence,  to  be  construed  as  being  submissible  for  advisory  opinions, 
judgments,  or  decisions  either  to  the  Coimcil  under  Article  17  of  the  Cove- 
nant, or  to  the  said  Court  or  to  any  agency  thereof,  or  to  the  decision  or 
recommendation  of  any  foreign  power  whatsoever."  Another  reservation, 
similarly  in  the  name  of  Senator  Johnson,  provided  that  the  United  States 
should  assume  "no  obligation  to  be  boimd  by  an  election,  decision,  act,  re- 
port or  finding  of  the  Council  or  Assembly  of  the  League  of  Nations,"  and 
that  any  national  of  the  United  States  sitting  as  a  judge  might  "withdraw 
(as  provided  for  in  Article  24  of  the  Statute)  in  any  matter  wherein  the  Court 
undertakes  to  perform  any  duties  under  the  peace  treaties  other  than  the 
determination  of  suits  between  States  or  whenever  the  Court  sustains  any 
non-judicial  relation  to  the  League  of  Nations."  Reservations  were  also 
proposed  relating  to  the  Monroe  Doctrine. 

The  debate  on  the  floor  of  the  Senate  brought  out  few  points  which  have 
not  been  made  over  and  over  again  during  these  twelve  years,  on  one  or  the 
other  side.  Senator  Borah  (Idaho)  repeated  his  attack  on  the  court's  ad- 
visory jurisdiction,  and  joined  various  Senators  in  assailing  the  court's 
opinion  in  1931  on  the  proposed  Austro-German  Customs  Regime.  The  op- 
position to  the  court  was  based  chiefly  on  its  connection  with  the  League  of 
Nations,  on  a  fear  of  ratification  as  a  step  toward  joining  the  League,  on  ap- 

»•  Idem,  p.  916. 
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prehension  of  loss  of  independence  by  the  United  States  and  of  loss  by  the 
Senate  of  its  share  of  control  of  our  foreign  relations.  It  was  argued,  also, 
.that  it  was  unnecessary  for  any  action  to  be  taken  because  the  United  States 
can  now  use  the  court,  because  the  Permanent  Court  of  Arbitration  is  avail- 
able for  use,  and  because  our  arbitration  treaties  are  adequate. 

As  the  date  for  a  vote  approached,  the  opposition  grew  in  intensity,  both  in 
the  Senate  and  over  the  country.  The  legislatures  of  Delaware,  Nebraska 
and  Wisconsin  and  the  House  of  Representatives  of  the  Georgia  legislature 
adopted  hostile  resolutions,  and  a  majority  of  the  members  of  the  Massa- 
chusetts legislature  expressed  their  opposition.^^  Significant  also  were  the 
persistent  attacks  on  the  court  made  by  the  Hearst  newspapere,  and  the 
radio  addresses  of  Father  C!oughlin  of  Detroit.  If  the  vote  had  been  taken 
during  the  week  of  January  20,  possibly  the  resolution  might  have  been  car- 
ried; but  a  vote  during  the  latter  part  of  that  week  was  prevented  by  the 
unanimous  agreement  of  January  24."  The  following  week-end  saw  the 
Senate  inundated  by  a  flood  of  telegrams  in  opposition  to  the  court,  many  of 
which  were  due  to  radio  appeals.  The  character  of  much  of  the  opposing 
radio  campaign  is  perhaps  indicated  by  the  following  statement  of  Senator 
Re3mold8  (North  Carolina)  in  a  radio  address  on  January  27, 1935:" 

The  World  C!ourt  is  nothing  but  a  court  of  babble,  ballyhoo  and 
bunk — a  court  of  intrigue — the  League  of  Nations  is  nothhig  but  a 
league  of  notions  designed  to  deceive  and  camouflage.  If  we  aflUiate 
with  the  World  Court  it  perhaps  means  the  ultimate  cancellation  of  the 
war  debts — ^the  breaking  down  of  our  immigration  barriers,  and  injec- 
tion of  Old  World  ideas  of  conquest  into  the  New  World's  idea  of  peace. 

It  was  in  the  atmosphere  created  by  this  campaign  that  the  resolution 
came  to  a  vote  in  the  Senate  on  January  29,  1936.  Whereas  in  1926  the 
court  resolution  had  been  passed  by  76  votes  to  17,  the  1936  resolution  was 
defeated  (two-thirds  of  the  votes  being  required)  by  62  to  36.  Nineteen  of 
the  Senators  who  voted  in  1936  had  participated  in  the  vote  in  1926,  and 
seven  Senators  who  voted  for  the  1926  resolution  voted  against  the  1936 
resolution.  Of  the  36  votes  against  the  1936  resolution,  ten  were  cast  by 
Senatore  from  Delaware,  Montana,  North  Dakota,  Rhode  Island  and  South 
Dakota,  which  five  States  have  a  combined  population  of  about  2,877,000, 
which  is  only  2.2%  of  the  population  of  the  United  States. 

"  The  Delaware  resolution  was  not  adopted  by  the  two  houses  of  the  state  legislature  un- 
til Jan.  30, 1035;  but  the  Georgia  House  of  Representatives  acted  on  Jan.  17, 1035,  the  two 
houses  of  the  Nebraska  legislature  on  Jan.  24  and  28,  1035,  and  the  two  houses  of  the  Wis- 
consin legislature  on  Jan.  24  and  25, 1035.  The  telegrams  sent  by  members  of  the  Masssr 
chusetts  legislature  were  dated  Jan.  26, 28  and  20, 1035. 

Senator  Reynolds  stated  on  Jan.  27  that  opposing  resolutions  had  been  adopted  also  by 
the  legislatures  of  Georgia,  Illinois  and  Washington.  70  Congressional  Record,  p.  1222. 
The  writer  is  unable  to  confirm  this  statement.  i'  70  Congressional  Record,  p.  017. 

"  The  address  is  published  in  70  Congressional  Record,  pp.  1221,  1222.  See  also  his 
address  in  the  Senate,  in  similar  strain,  on  Jan.  24.    Id,,  p.  000. 
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A  minority  of  the  Senate  thus  frustrated  the  adoption  of  a  measure  sup- 
ported by  Presidents  Harding,  Coohdge,  Hoover,  and  Roosevelt;  by  Secre- 
taries of  State  Hughes,  Kellogg,  Stimson  and  Hull;  and  by  the  three  leading 
political  parties  in  their  1932  platforms.  This  measure  had  also  been  ap- 
proved, in  the  words  of  Attorney  General  Cummings,'*  "wherever  and 
whenever  aasociationa  of  members  of  the  bar  have  had  occasion  to  give  ex- 
pression to  their  opinions"  over  a  period  of  thirteen  years. 

Why  has  the  Senate  thus  receded  from  the  position  which  it  took  in  1926? 

The  explanation  is  not  to  be  found  in  ailments  on  the  merits  of  the  court 
itself.  In  some  quarters  there  was  opposition  to  a  court  mainly  composed 
"of  foreign  judges,"  whose  names  some  Senators  could  not  pronounce,'^  and 
"only  two  of  whom  understand  English,"  a  court  which  has  no  code  of  law  to 
apply.  In  some  quarters,  also,  the  advisory  function  of  the  court  was  at- 
tacked as  a  non-judicial  function,  with  little  regard  for  the  rdle  which  ad- 
visory opinions  have  played  and  still  play  in  Anglo-American  jurisprudence. 
In  Bome  quarters,  opposition  was  based  upon  the  court's  connection  with  the 
League  of  Nations,  in  almost  complete  disregard  of  the  facts  that  in  these 
twelve  years  the  United  States  has  found  it  impossible  to  refrain  from  ex- 
tensive cooperation  at  Geneva,  that  the  United  States  has  recently  become  a 
member  of  the  International  Labor  Organization,  and  that  a  considerable 
part  of  the  American  public  would  even  favor  membership  in  the  League  of 
Nations.**  Some  Senators  wished  to  tie  the  hands  of  the  President  so  that 
he  could  not  agree  to  a  reference  to  the  court  without  the  Senate's  consent; 
Senator  Norris  (Nebraska)  wished  to  tie  the  bands  of  the  Senate  so  that  it 
could  not  consent  to  a  general  treaty  providing  for  references  to  the  court. 

The  explanation  of  the  Senate's  shift  is  to  be  sought  in  events  which  are 
not  related,  or  are  not  closely  related,  to  the  court.  Chief  of  these  is  the  do- 
fault  by  various  European  governments  in  the  payment  of  their  debts  to  the 
United  States.  It  is  idle  to  argue  this  question  with  American  taxpayers 
who  are  feeling  the  burden  of  taxes  in  this  period  of  depression;  and  any 
sympathetic  consideration  of  arguments  which  may  be  advanced  by  default- 
ing governments  is  precluded  by  the  fact  that  many  of  these  same  govern- 
ments are  maintaining  large  armed  forces  which  the  Disarmament  Confer- 
ence has  failed  to  reduce.  Moreover,  the  defaults  have  intensified  a  feeling 
in  some  quarters  that  the  United  States  was  used  as  a  cat's  paw  in  the  World 
War,  In  consequence,  cooperation  by  the  United  States  with  European 
governments  in  the  maintenance  of  international  institutions  is  rendered 
more  difficult.    During  the  Senate  debate,  one  Senator  expressed  a  feeling 

**  In  a  brochure  entitled  InretAe  WorUi  Court,  published  by  the  Amerio&n  Bar  Aaaodation 
(1934).  »  79  Congressional  Record,  pp.  010,  1203, 1204. 

"  As  indicated  by  a  vote  on  ft  "question  of  public  policy"  in  36  representative  diatiiotc 
in  Massachusetts,  on  Nov.  6,  1034,  in  which  62.3%  of  tiie  votes  oast  were  favorable  to 
United  States  membership  in  the  League.  See  the  writer's  account  in  New  YoA  Timv, 
Nov.  25, 1934. 
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which  was  probably  shared  by  others  when  he  exclaimed^  "To  hell  with  Eu- 
rope." ^^  The  defeat  of  the  court  resolution  gave  satisfaction  in  some  quar- 
ters as  a  slap  back  at  Europe. 

It  must  also  be  noted  that  in  the  course  of  twelve  years  the  statement  of 
the  action  proposed  to  be  taken  by  the  United  States  has  become  cumber- 
some and  compHcatedy  with  the  result  that  many  people  in  the  United  States 
have  found  difficulty  in  understanding  or  explaining  it.  This  was  expressed 
in  a  preamble  to  the  resolution  adopted  by  the  Wisconsin  Legislature  on 
January  25,  1935,  as  follows: 

Whereas  the  whole  League-Court  controversy  is  so  involved  with 
reservations,  amendments,  conditions,  and  protocols  that  the  average 
citizen  is  completely  muddled  as  to  just  how  far  the  internationalists 
now  hope  to  commit  tlus  country;  and  that  no  qualification  can  be  so 
drawn  as  to  retain  complete  freedom  of  action,  and  accordingly  the 
wisest  thing  is  to  keep  clear  of  European  political  jealousies  and  en- 
tanglements altogether. 

Li  1923,  Secretary  Hughes  proposed  four  reservations,  two  of  which  were 
wholly  unnecessary  and  served  no  practical  purpose.  The  Senate  resolution 
adopted  in  1926  contained  five  reservations  which  could  have  been  greatly 
simplified;  they  included  a  reservation  on  advisory  opinions  which  Secretary 
Hughes  had  not  thought  to  be  necessary  and  the  wisdom  of  which  many 
people  have  been  disposed  to  question.  The  1929  Accession  Protocol  added 
new  provisions  which  have  not  been  uniformly  interpreted;  on  the  basis  of 
the  Senate's  fifth  reservation  it  erected  a  superstructure  which  some  people 
have  persisted  in  refusing  to  comprehend.  The  resolution  voted  on  by  the 
Senate  in  1935  contained  three  fiurther  "imderstandings."  The  whole 
pyramid  of  conditions,  reservations  and  understandings  has  confused  many 
minds,  and  the  confusion  was  reflected  in  the  Senate  debate.^^  Somehow, 
the  issue  ought  to  be  simpUfied,  and  perhaps  at  some  future  time  a  state- 
ment of  the  action  to  be  taken  by  the  United  States  can  be  made  anew. 

In  some  quarters,  the  Senate's  vote  has  led  to  a  renewed  insistence  on  an 
amendment  to  the  Constitution  of  the  United  States,  abolishing  the  require- 
ment of  a  two-thirds  vote  in  the  Senate  when  it  advises  and  consents  to 
treaties.  Little  prospect  of  success  would  now  be  open  to  a  movement  to 
that  end.  For  some  time  attention  has  been  given  to  the  possibility  of  sup- 
port of  the  coiurt  by  the  United  States  in  consequence  of  action  by  the  two 
Houses  of  Congress  by  majority  vote.  On  May  2,  1932,  a  resolution  was 
introduced  in  the  House  of  Representatives  by  Mr.  linthicum  (Maryland), 
which  would  have  authorized  an  appropriation  to  enable  the  United  States  to 
pay  a  share  of  the  coiurt's  expenses.^'    On  January  24,  1936,  Mr.  David  J. 

^^  The  exclamation  was  exdsed  from  the  printed  record. 

>*  See  the  remarks  by  Senator  Bulow  (South  Dakota),  Jan.  29,  1035.    79  Congreasional 
Record,  p.  1215. 
'*  72d  CongreBB,  let  Seaaion,  H.  J.  Res.  378.    A  favorable  report  on  this  resolution  was 
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Lewis  (Maryland)  introduced  in  the  House  of  Representatives  a  bill  provid- 
ing for  authority  to  be  given  by  Congress  for  the  President's  ratification  of 
the  three  Court  Protocols  including  the  "optional  clause";'"  if  the  authority 
recently  given  to  the  President  to  accept  an  invitation  to  the  United  States 
to  become  a  member  of  the  International  Labor  Organization"  would  serve 
as  a  1^^  precedent  for  such  action,  the  proposal  presents  a  question  of  po- 
litical expediency  rather  than  of  legal  power. 

In  no  country  other  than  the  United  States  has  an  issue  been  made  of  sup- 
porting the  exiflting  court.  It  is  being  maintained  at  the  present  time  (April 
1,  193fi)  by  the  49  parties  to  the  1920  Protocol  of  Signature,  and  by  twelve 
additional  States  which  as  members  of  the  League  of  Nations  contribute  to 
meeting  its  expenses.  The  court's  annual  reports  list  475  international 
instruments  which  relate  in  some  way  to  its  jurisdiction,  and  41  States  or 
members  of  the  League  are  now  bound  by  the  "optional  clause"  which  gives 
thecouitjorisdiction  over  certain  classes  of  disputes.  The  "permanence"  of 
the  court  seems  assured.  It  is  now  engaged  in  holding  its  34th  session,  hav- 
ing before  it  a  request  for  an  advisory  opinion  relating  to  minority  schools  in 
Albania.  Clearly,  the  vote  in  the  United  States  Senate  will  not  undo  the 
great  progress  achieved  in  the  establishment  of  the  court  and  in  its  successful 
fmiotioning  over  a  period  of  more  than  thirteen  years.  It  seems  inevitable 
that  the  United  States  will  yet  find  a  way  of  sharing  the  responsibility  for  the 
ecmtributions  which  the  court  will  continue  to  make. 

Manlbt  0.  Hudson 

tkbatibs  and  chanoino  conditions 
It  would  seem  self-evident  that  it  is  better  to  revise  or  to  put  an  end  to  a 
treaty  in  accordance  with  law  rather  than  to  risk  friction  on  account  of  break- 
ing a  treaty.  Yet  straining  the  treaty  to  the  breaking-point  or  breaking  the 
treaty  itself  has  been  common  in  international  readjustments  in  recent  years. 
The  doctrine  of  r^ua  aic  statilibua  has  been  advanced  as  a  basis  of  setting 
aside  treaty  obligations.  Some  liberal  constructionists  of  this  doctrine  find 
even  in  slight  changes  of  conditions  in  one  of  the  states  parties  to  the  treaty, 
or  even  in  neighboring  states,  sufficient  ground  for  considering  inoperative 
the  whole  or  certain  provisions  of  a  treaty.  Those  followii^  a  stricter  doc- 
trine maintain  that  the  only  ground  upon  which  the  treaty  may  be  set  aside 
is  such  a  change  in  conditions  as  makes  the  action  acceptable  to  all  parties  to 

made  by  the  House  of  Representativee  Committee  on  Foieiga  Affaire  on  June  15,  1932. 
72d  Congress,  let  Session,  House  of  Bepreaentativee  B«port  No.  1628.  See  also  the  writer's 
comment  in  this  Jodhnal,  Vol.  26  (1932),  pp.  794^-796. 

"  74th  Congreaa,  lat  Session,  H.  R.  4668.  See  also  the  letter  of  Profeaaor  J&mee  W. 
Garner,  of  the  University  of  Illinois,  in  the  New  Yoric  Times  of  Feb.  10,  1935. 

*'  The  Constitution  of  the  International  Labor  Organiiatian  was  proclaimed  by  the 
Preflident  on  Sept.  10,  1934,  and  is  published  in  U.  S.  Treaty  SeriM,  No.  874.  On  the 
effect  of  this  action,  see  the  writer's  cosunent  in  this  Joubnal,  Vol.  28  (1934),  pp.  669-684. 
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the  treaty.  In  the  days  when  most  treaties  were  between  two  states  such  a 
waiver  of  the  terms  was  sometimes  possible,  but  as  many  states  may  be 
and  now  frequently  are  parties  to  a  treaty,  agreement  of  all  parties  is  less 
probable. 

Treaties  containing  clauses  providing  that  the  agreement  shall  be  in  per- 
petuity, or  treaties  omitting  provisions  for  revision  or  for  termination,  have 
often  been  the  cause  of  international  friction.  There  has  been  a  growing 
appreciation  of  the  advantage  of  advance  recognition  that  at  a  specified 
period  after  the  treaty  is  in  effect  conditions  may  have  changed  to  an  extent 
which  would  warrant  modification  of  the  treaty.  When  the  articles  have 
already  been  carried  out,  as  in  executed  boundary  treaties  or  treaties  for  the 
pa3rment  of  money,  there  may  be  no  reason  for  further  provisions,  but  in 
many  executory  treaties  changing  conditions  may  make  modifications 
essential. 

States  are  now  taking  cognisance  of  the  possibility  that  conditions  in  the 
future  may  make  changes  in  treaties  desirable  and  that  this  should  be  pro- 
vided for  in  advance  rather  than  that  the  relations  between  them  should 
become  unduly  strained.  Japan  in  giving  notice  of  intention  to  terminate 
the  Washington  Treaty  on  Limitation  of  Naval  Armament  on  December 
31,  1936,  was  acting  in  accord  with  Article  23  of  the  treaty. 

In  many  treaties  it  may  be  advisable  to  make  provisions  not  merely  for 
denunciation  but  also  for  changes  from  time  to  time  as  conditions  seem  to 
demand.  This  practice  is  meeting  with  favor  as  is  seen  in  some  recent  trea- 
ties of  the  United  States  where  clauses  similar  to  the  following  occur: 

Article  XXXII.  The  present  Treaty  shall  be  ratified  and  the  ratifi- 
cations thereof  shall  be  exchanged  at  Washington.  The  Treaty  shall 
take  effect  in  all  its  provisions  thirty  dajns  from  the  date  of  the  exchange 
of  ratifications  and  shall  remain  in  full  force  for  the  terin  of  one  year 
thereafter. 

If  within  six  months  before  the  expiration  of  the  aforesaid  period  of 
one  year  neither  High  Contracting  Party  notifies  to  the  other  an  inten- 
tion of  modif3ring  by  change  or  omission,  any  of  the  provisions  of  any 
of  the  Articles  in  this  Treaty  or  of  terminating  it  upon  the  expiration 
of  the  aforesaid  period,  the  Treaty  shall  remain  in  full  force  and  effect 
indefinitely  after  the  aforesaid  period  subject  alwajns  to  termination  on 
a  notice  of  six  months.^ 

The  more  frequent  resort  to  such  clauses  would  make  disputes  under  the 
doctrine  of  rebus  sic  stantibus  less  probable  as  the  adaptation  of  treaties  to 
changing  conditions  under  these  clauses  becomes  a  regularized  procedure. 

George  Grafton  Wilson 

^Treaty  between  the  United  States  and  Finland,  proclaimed  August  10,  1934,  Treaty 
Series  No.  868. 
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THS  aOCTSIHE  OP  TRB  THALWEG  AS  A  KULB  OF  tHTHRNATIONAL  LAW 

In  the  recent  case  of  New  Jersey  v.  Delaware  '  the  United  States  Supreme 
Court  reftflSrmed  its  holdings  in  various  earlier  cases  that  when  a  navigable 
river  separates  two  States  of  the  American  Union,  the  boundary  line  between 
them  follows  the  thalweg  or  center  of  the  navigable  channel,  in  the  absence 
of  special  arrangements  to  the  contrary  or  unless  a  different  line  is  estab- 
lished as  a  result  of  the  operation  of  prescription.  This  solution,  the  court 
added,  is  now  an  established  rule  of  international  law  which  governs  the  lo- 
eatioa  of  the  boundary  line  in  navigable  rivers  separating  independent  States. 
In  this  case  the  question  at  issue  was  as  to  the  location  of  the  boundary 
line  at  two  different  places  in  the  Delaware  River:  first,  its  location  in  that 
part  of  the  river  within  a  twelve-mile  circle  about  the  town  of  New  Caatle 
in  Delaware;  second,  its  position  within  the  river  and  bay  below  this  circle. 
Tnie  matter  had  been  a  source  of  dispute  between  the  two  States  almost 
from  the  establishment  of  the  Union,  but  since  the  claims  of  neither  party 
had  ever  been  acquiesced  in  by  the  other,  neither  had  acquired  any  title  by 
invscription.  On  the  basis  of  various  early  deeds  and  grants,  Delaware 
claimed  to  be  the  owner  of  the  entire  bed  of  the  river  within  the  circle  to  the 
low  water  mark  on  the  New  Jersey  aide,  whereas  New  Jersey  claimed  to  the 
middle  of  the  channel.  On  this  point  the  court  upheld  the  contention  of 
Delavare.  No  principle  of  international  law  was  involved  in  reaching  a 
decision  as  to  the  position  of  the  boundary  line  here,  the  matter  being 
determined  wholly  by  the  municipal  acts  referred  to  above. 

Concerning  the  location  of  the  boundary  line  in  that  part  of  the  river  and 
bay  below  the  circle,  New  Jersey  claimed  that  the  line  followed  the  thalweg, 
while  Delaware  contended  that  it  followed  a  line  which  should  be  drawn 
midway  between  the  opposite  banks  or  shores.  Delaware  did  not  deny  the 
validity  of  the  Oialweg  doctrine,  provided  the  physical  conditions  of  the  river 
were  such  that  there  was  a  clearly  defined  thalweg  or  track  of  navigation, 
but  she  contended  that  within  the  bay,  at  least,  there  was  no  particular 
navigable  channel,  all  parts  bemg  equally  navigable.  The  boundary  should 
in  such  circumstances  follow  a  line  drawn  through  the  geographical  center 
of  the  bay  equidistant  from  the  opposite  shores.  As  to  the  section  of  the 
river  between  the  bay  and  the  circle  where  it  was  not  denied  that  a  well- 
defined  track  of  navigation  existed,  the  line  should  likewise  be  drawn  on  the 
same  principle  as  a  matter  of  convenience,  since  otherwise  the  boundary 
would  suffer  a  sharp  and  sudden  turn  at  the  place  where  the  river  meets  the 
bay.  Relying  upon  the  findings  of  the  special  master  in  the  case  that  the 
contention  of  Delaware  as  to  the  lack  of  a  well-defined  navigable  channel 
in  the  bay  was  not  in  accord  with  the  facts  and  emphasizing  considerations 
of  equality  and  justice,  the  court  rejected  the  contention  of  Delaware  and 
upheld  the  claim  of  New  Jersey  that  below  the  circle  referred  to  above  the 

>  (ISU)  291  V.  B.  361. 
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line  should  follow  the  main  channel  of  navigation,  which  the  court  found 
to  have  a  well-defined  existence  both  in  the  river  and  in  the  bay.  The 
court  admitted  that  there  was  force  in  Delaware's  argument  based  on  incon- 
venience, but  it  pointed  out  that  the  inconvenience  would  be  greater  if  the 
thalweg  were  not  followed  consistently  through  the  river  and  the  bay  alike, 
because  it  would  result  in  a  crooked  line,  conforming  to  the  indentations 
and  windings  of  the  coast,  but  without  relation  to  the  needs  of  shipping. 
On  the  contrary,  if  the  line  were  located  in  the  ihdliDeg,  it  would  ''follow 
the  course  furrowed  by  the  vessels  of  the  world." 

In  a  learned  opinion  Mr.  Justice  Cardozo  reviewed  the  doctrine  and  the 
jurisprudence  concerning  the  location  of  boundary  lines  in  navigable  rivers, 
and  concluded  that  ''international  law  today  divides  the  river  boundaries 
between  states  by  the  middle  of  the  main  channel,  when  there  is  one,  and  not 
by  the  geographical  centre,  half  way  between  the  banks."  He  added:  "The 
underlying  rationale  of  the  doctrine  of  the  thalweg  is  one  of  equality  and  jus- 
tice. 'A  river,'  in  the  words  of  Holmes,  J.  {New  Jersey  v.  New  York^  283 
IT.  S.  342)  'is  more  than  an  amenity,  it  is  a  treasure.'  If  the  dividing  line 
were  to  be  placed  in  the  centre  of  the  stream  rather  than  in  the  centre  of  the 
channel,  the  whole  track  of  navigation  might  be  thrown  within  the  territory 
of  one  state  to  the  exclusion  of  the  other."  Adverting  to  the  development 
of  the  thalweg  rule  from  an  age  when  it  lacked  precision  and  fixity,  he 
declared  that  there  "has  emerged  out  of  the  flux  of  an  era  of  transition  a 
working  principle  of  division  adapted  to  the  needs  of  the  international 
community.  Through  varying  modes  of  speech  the  law  has  been  groping 
for  a  formula  that  will  achieve  equality  in  substance,  and  not  equality  in 
name  only.  Unless  prescription  or  convention  has  intrenched  another  rule, 
we  are  to  utilize  the  formula  that  will  make  equality  prevail."  It  was,  he 
thought,  the  application  of  this  formula  which  equality,  justice  and  con- 
venience required  in  the  present  case.  It  is  not  easy  to  see  how  the  sound- 
ness of  his  reasoning  could  be  successfully  challenged. 

Jambs  W.  Garneb 

the  "gold  clause"  decision  in  relation  to  foreign  bondholders 

The  decision  of  the  Supreme  Court  of  the  United  States  in  Perry  v.  United 
States,  handed  down  on  February  18,  1935,  raises  several  interesting  prob- 
lems in  international  law.  The  issue  before  the  court  was  the  constitutional- 
ity of  a  joint  resolution  of  Congress,  adopted  June  5,  1933,  in  accordance 
with  which  every  provision  contained  in  a  contractual  obligation  which 
purported  to  give  to  the  holder  of  the  obligation  a  right  to  require  payment 
in  gold  or  in  a  particular  kind  of  coin  or  currency  was  declared  to  be  "against 
public  policy,"  and  such  provisions  were  forbidden  in  future  contracts. 
Further,  every  obligation,  past  or  future,  whether  containing  such  a  provi- 
sion or  not,  should  be  discharged  upon  payment,  dollar  for  dollar,  in  any  coin 
or  currency  which  at  the  time  of  payment  was  legal  tender  for  public  and 
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private  debts.  The  term  "obligation"  was  defined  to  include  both  obliga- 
tions oj  and  io  the  United  States,  excepting  currency. 

The  Supreme  Court,  after  having  decided  at  the  instance  of  another 
plainti£f  that  the  law  was  constitutional  with  respect  to  private  contracts 
between  citizen  and  citizen,  took  the  position  in  Perry's  case  that  it  was 
beyond  the  power  of  Congress  by  legislative  fiat  to  set  aside  the  obligations 
of  the  United  States  to  the  holders  of  government  bonds  calling  for  pa3rment 
in  gold.  In  making  payment  in  legal  tender  instead  of  gold,  the  court  held, 
the  United  States  was  guilty  of  breach  of  contract  with  Perry  and  was  due  to 
pay  damages  for  the  breach.  Inasmuch,  however,  as  the  plaintiff,  in  view  of 
the  purchasing  power  of  the  legal  tender  that  had  been  paid  to  him  in  place 
of  gold,  could  not  show  damage  to  the  extent  claimed,  or  any  actual  damage, 
his  suit  before  the  Court  of  Claims  must  necessarily  fail,  since  that  court  had 
no  jurisdiction  to  entertain  an  action  for  nominal  damages. 

What  is  the  inference  to  be  drawn  with  respect  to  foreign  bondholders  who 
might  bring  their  claims  before  the  Court  of  Claims  in  reliance  upon  their 
ability  to  show  damages  in  their  case?  Confessedly  there  has  been  breach  of 
contract.  We  may  put  aside  for  the  moment  the  question  whether  a  foreign 
government  which  took  up  the  claim  of  its  citizen  might  not  present  a  case  in 
equity  for  specific  performance,  since  the  same  considerations  which  would 
support  an  equitable  claim  would  appear  to  indicate  a  claim  for  damages  in 
a  suit  at  law.  Proceeding  then  upon  the  ground  that  damages  are  due,  how 
are  such  damages  to  be  determined?  In  the  case  of  the  plaintiff  Perry  the 
court  held  that  his  damages  could  not  be  assessed  "without  regard  to  the  in- 
ternal economy  of  the  country  at  the  time  the  alleged  breach  occurred." 
The  demand  of  Perry  for  the  "equivalent"  in  currency  of  the  gold  coin  called 
for  by  the  contract  could  not  mean  more  than  "the  amount  of  money  which 
the  promised  gold  coin  would  be  worth  to  the  bondholder  for  the  purposes  for 
which  it  could  legally  be  used,"  having  in  view  the  control  of  export  and 
foreign  exchange  and  the  restricted  domestic  use.  In  the  case  of  the  foreign 
bondholder  none  of  these  legal  restrictions  upon  the  use  of  gold  apply.  The 
provisions  of  his  own  local  law  do  not  enter  into  the  question.  Hence  his 
damages  should  be  measured  upon  a  different  basis  from  that  applied  to  the 
domestic  bondholder. 

Two  standards  appear  to  be  applicable  as  a  measure  of  the  damages  due  to 
the  foreign  bondholder.  The  first  would  be  based  upon  the  conception  of 
the  gold  clause  as  a  device  for  insuring  that  money  borrowed  shall  be  paid 
back  in  money  as  good  as  that  loaned.  Taking  money  as  a  medium  of  ex- 
change, having  value  by  reason  of  its  purchasing  power  of  a  given  quantity 
of  goods,  to  pay  back  money  "as  good  as  that  borrowed"  would  call  for  the 
determination  of  the  purchasing  power  of  dollars  at  the  time  the  foreign 
bondholder  bought  his  bond.  Supposing  the  bonds  to  have  been  paid  off 
in  1933,  what  was  the  relation  between  the  purchasing  power  in  Great  Brit- 
ain or  France  of  dollars  paid  for  a  bond  acquired,  for  example,  in  1 923  and 
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the  purchasing  power  of  the  same  number  of  dollars  in  1933?  The  differ- 
ence, if  any,  would  be  the  amount  due  by  the  United  States  in  damages.  By 
this  standard  the  United  States  would,  of  course,  be  entitled  to  pay  in  legal 
tender  fewer  as  well  as  more  than  the  number  of  dollars  called  for  by  the 
bond  in  case  the  purchasing  power  of  the  dollar  had  increased  rather  than 
fallen  in  terms  of  the  domestic  market  of  the  foreign  bondholder.  In  prin- 
ciple, there  would  seem  to  be  no  reason  why  the  foreign  bondholder  should 
profit  by  the  advance  in  the  value  of  gold  due  to  the  demoraliwtion  of  his 
own  national  currency.  For  if  that  were  the  case  it  might  be  argued  that  the 
United  States  had  an  equal  right  to  depreciate  its  own  currency;  and  the 
foreign  bondholder,  having  bought  his  bond  in  the  open  market,  must  take 
his  chances  of  devaluation  along  with  citusens,  provided  only  that  the  legal 
tender  given  him  in  place  of  gold  had  not  lost  its  old  piu'chasing  power. 

Stated  thus  even  in  its  simplest  terms,  this  first  standard  of  determining 
damages  is  seen  to  be  so  diflicult  of  application  as  to  be  ruled  out  from  the 
start.  The  problem  of  determining  the  relative  purchasing  power  of  dollars 
in  terms  of  the  market  open  to  the  foreign  bondholder  would  be  practically 
impossible  of  solution.  The  restrictions  put  upon  the  use  of  gold  in  the 
United  States,  which,  in  the  eyes  of  the  court,  were  a  consideration  in  de- 
termining the  damages  due  to  a  citusen  bondholder,  not  being  applicable  to 
the  foreigner,  could  not  be  taken  to  account;  while  the  possible  restrictions  in 
the  particular  foreign  country  would  seem  not  to  be  a  proper  subject  of  in- 
quiry by  the  United  States.  The  assumption  would  have  to  be  that  the 
foreign  bondholder  could  use  the  gold  called  for  by  his  bond  for  any  and 
every  purpose  for  which  it  had  been  customary  to  use  it. 

The  second  standard  of  measuring  the  damages  due  to  the  foreign  bond- 
holder would  be  the  difference  between  the  value  of  the  present  legal  tender 
dollar  in  terms  of  the  national  currency  of  the  foreign  bondholder  and  the 
value  of  dollars  of  the  former  gold  content,  in  other  words,  the  paper  money 
equivalent  of  the  gold  clause  obligation.  Payment  of  the  increased  number 
of  depreciated  dollars  as  damages  for  the  breach  of  contract  would,  of  course, 
be  practically  the  same  as  recognizing  the  obligation  of  specific  performance 
of  the  contract;  for  the  gold  itself  is  not  the  object  sought  by  the  foreign 
bondholder  but  merely  its  equivalent  in  legal  tender.  In  Feist  v.  Soci^t^ 
Intercommunale  Beige  d'£lectricit^  (1934),  A.  C.  161,^  the  British  House  of 
Lords,  overruling  the  Chancery  Division  and  the  Court  of  Appeal,  held  that 
the  gold  clause  in  the  contract  between  the  Belgian  company  and  the  bond- 
holder was  not  to  be  construed  as  constituting  the  mode  of  payment,  now 
forbidden  by  law,  but  as  describing  and  measuring  the  company's  obligation 
which  could  and  should  be  met  in  such  a  sum  in  sterling  as  represented  the 
gold  value  of  the  nominal  amount  due  on  the  bond.  In  reaching  this  con- 
clusion the  court  relied  upon  the  decision  of  the  Permanent  Court  of  Inter- 
national Justice  in  the  Serbian  Loans  case,  where  it  was  held  that  ''the  treat- 

^  Reprinted  in  this  Journal,  Vol.  28  (1934),  p.  374. 
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ment  of  the  gold  clause  [in  the  contention  of  the  Serbian  government]  as 
indicating  a  mere  modality  of  payment,  without  reference  to  a  gold  standard 
of  valuci  would  not  be  to  construe  but  to  destroy  it." 

Can  the  obligation  of  the  United  States  upon  its  gold  bonds  be  offset  in 
particular  cases  by  considerations  arising  from  the  unpaid  obligations  of 
certain  foreign  governments  to  the  United  States,  or  from  the  fact  that  the 
resolution  of  June  5,  1933,  makes  to  foreign  governments  the  extremely 
valuable  concession  of  being  able  to  pay  their  debts  to  the  United  States  in 
depreciated  gold  dollars,  or  from  the  fact  that  large  numbers  of  American 
holders  of  foreign  bonds  have  suffered  by  reason  of  the  circumstance  that 
payment  on  their  bonds  was  not  specified  to  be  in  gold  and  was  made  in  de- 
preciated currency?  All  three  considerations  bear  upon  the  extent  to  which 
obligations  due  by  a  state  to  an  alien  individual  may  be  validly  set  aside  by 
identifying  the  alien  with  his  government  and  meeting  his  claim  by  entering 
a  counterclaim  based  upon  the  debts  or  torts  of  his  government.  Such  an 
identification,  it  is  submitted,  would  be  so  contrary  to  the  established  prin- 
ciples of  international  law  that  it  must  be  rejected  upon  its  mere  suggestion. 
Even  the  most  extreme  nationalist  must  hesitate  before  asserting  a  doctrine 
that  would  have  such  far-reaching  implications.  As  a  practical  proposition, 
the  attempt  to  identify  the  individual  with  his  government  would  put  an  end 
forthwith  to  all  foreign  purchases  of  government  bonds  and  indeed  to  all  con- 
tracts between  citizens  of  one  state  and  the  government  of  another.  It 
would  be  bad  law  and  worse  economics,  whatever  claims  might  be  made  for 
it  in  the  realm  of  abstract  equity. 

In  its  last  analysis  the  gold  clause  in  government  bonds  of  the  United 
States  held  by  foreigners  is  an  obligation  of  good  faith.  However  equitable 
and  just  it  may  be  that  the  United  States  should  ask  of  its  citizen  bondhold- 
ers that  they  subordinate  technical  rights  to  the  good  of  their  country  as  a 
whole  as  determined  by  the  judgment  of  the  elected  legislative  body,  the 
same  reasoning  does  not  apply  to  the  foreign  bondholder.  He  bought  his 
bond  in  reliance  upon  the  good  faith  of  the  United  States,  and  the  mainte- 
nance of  that  good  faith  is  imperative.  It  is  not  merely  a  question  of  pre- 
serving the  credit  of  the  United  States  as  a  borrower ;  it  is  a  matter  of  national 
morals  higher  than  mere  practical  considerations.  The  sole  plea  in  abate- 
ment that  might  be  made  to  the  obligation  would  be  the  hard  fact  that  the 
United  States  did  not  have  the  gold  (and  therefore  did  not  have  its  equiva- 
lent in  legal  tender)  with  which  to  make  the  payment  called  for  by  the  bond. 
This  plea,  however,  is,  under  the  actual  circumstances,  simply  inadmissible. 
The  gold  is  here  and  could  be  transferred  without  in  any  way  disrupting  the 
national  economy.  In  fact  most  economists  are  agreed  that  the  transfer  of 
the  gold  would  not  only  not  disrupt  domestic  finances  but  would  actually 
stimulate  foreign  trade.  Apparently  in  this  case  the  copybook  maxim  of 
honesty  being  the  best  policy  is  more  than  a  pious  instruction  for  children. 

C.  G.  Fenwick 
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CRAMPING  OUR  FOREIGN  SERVICE 

At  this  time  when  every  effort  is  being  made  to  extend  our  commerce  and 
the  cordiality  of  our  relations  with  our  neighbors,  it  is  strange  indeed  that 
the  number  of  our  Foreign  Service  officers — ^instruments  of  this  important 
work — has  been  greatly  curtailed,  and  this  seems  all  the  more  extraordinary 
when  we  find  that  the  fees  received  for  services  abroad  for  the  fiscal  year 
ending  June  30, 1934,  showed  an  increase  of  11.3%  over  the  preceding  year, 
amounting  to  $218,739.19.  Since  1932  there  has  been  a  reduction  of  47 
consular  offices,  or  12%,  and  a  reduction  of  72,  or  9.7%,  in  the  number  of 
Foreign  Service  officers.  To  this  should  be  added  a  reduction  in  the  clerical 
staff  at  foreign  missions  and  consulates  of  421  clerks,  that  is  20%  of  the 
whole  nimiber. 

When  we  consider  the  volume  and  the  importance  of  the  work  performed, 
it  is  remarkable  that  38  out  of  our  54  missions  have  three  or  less  clerks; 
eleven  have  four  to  six  clerks  and  only  five  have  seven  or  more.  Of  the 
271  consular  offices,  133  have  three  clerks  or  less;  77  have  four  to  six  clerks; 
28  have  seven  to  nine  and  33  have  ten  or  more.  It  is  through  this  compara- 
tively small  personnel  that  fees  amounting  to  over  two  million  dollars  an- 
nually are  collected.  Since  the  commencement  of  the  period  of  curtailment 
no  promotions  of  the  five  upper  classes  of  Foreign  Service  officers  have  been 
made.  This  is  not  only  an  injustice  to  those  men  who  have  had  long  careers 
of  faithful  service,  but  it  leaves  the  Service  without  the  higher  commands 
necessary  for  the  most  efficient  handling  of  our  complicated  international 
relations.  We  need  a  sufficient  number  of  generals  to  command  the  privates. 
At  the  other  end  of  the  line  we  find  a  stoppage  no  less  unfortunate,  for  there 
are  now  some  43  names  on  the  eligible  list  of  those  who  have  passed  the  ex- 
amination and  are  waiting  for  appointment;  yet  no  appointments  have 
been  made  since  early  in  1932,  and  it  is  only  thanks  to  a  recent  Presidential 
order  ^  that  these  candidates  have  been  continued  on  the  eligible  list  for 
another  year  and  a  half.  Without  this  executive  order  those  who  had 
failed  to  receive  an  appointment  would  have  been  automatically  dropped 
from  the  list  and  required  to  take  another  examination  before  they  could 
have  been  appointed.  In  addition,  several  hundred  applicants  are  eagerly 
waiting  to  take  the  Foreign  Service  examinations,  which  have  been  omitted 
for  over  two  years,  that  is,  since  September  26,  1932. 

Notwithstanding  the  far-reaching  reforms  recently  introduced  in  our 
Foreign  Service,  it  is  stUl  true  that  a  majority  of  those  who  receive  appoint- 
ments as  minister  or  ambassador  are  non-career  men.  This  is  an  American 
peculiarity  and  remnant  of  the  spoils  system.  It  is  true  that  the  Linthicum 
Act  provides:  "The  Secretary  of  State  is  directed  to  report  from  time  to  time 
to  the  President  along  with  his  recommendations  the  names  of  those  foreign 
service  officers  who  by  reason  of  efficient  service  have  demonstrated  special 
capacity  for  promotion  to  the  grade  of  minister.  .  .  ."* 

1  Executive  Order  No.  6950  dated  Jan.  23,  1035. 
*  Sec.  14  of  the  Act  approved  Feb.  23,  1931. 
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The  President  is,  of  course,  free  to  nominate  whom  he  will,  and  when  he 
believes  that  someone  outside  of  the  service  will  prove  a  better  choice,  he 
should  pass  over  the  names  of  the  career  men  on  the  submitted  list.  He 
must,  however,  realise  how  important  it  is  for  the  morale  and  efficiency  of 
the  whole  Foreign  Service  that  every  officer  in  it  entertain  a  reasonable 
expectancy  that  especiaUy  meritorious  service  will  be  rewarded  by  ultimate 
promotion  to  a  Chief  of  Mission. 

An  examination  of  the  record  since  July  1,  1924,  when  the  Rogers  Act 
went  into  effect,  discloses  that  the  proportion  of  career  officers  appointed  as 
Chief  of  Mission  was  greatest  on  July  1, 1930,  when  27  out  of  52  were  career 
officers  —  approximately  52%.  Of  the  fifteen  ambassadors  serving  at  that 
time,  we  find  seven  were  career  men.' 

On  January  1  of  this  year  the  ratio  of  career  appointments  was  23  out  of 
49 — approximately  47%.  With  sixteen  ambassadors — one  more  than  in 
1930 — ^there  were  six  or  one  less  career  officers.  Appointments  still  fall  far 
too  frequently  from  the  patronage  tree  as  plums  for  ''deserving"  political 
henchmen.  The  service  has  a  real  need  for  more  career  ministers  and 
ambassadors,  and  it  should  also  become  the  recognized  practice  to  retain  in 
active  service  those  who  attain  the  high  rank  of  Chief  of  Mission  until  they 
reach  the  age  of  retirement.  As  it  is  now,  an  appointment  as  Minister 
or  Ambassador  may  mean  that  the  officer  is  made  to  walk  the  plank 
when  a  succeeding  administration  covets  his  position  to  placate  a  political 
prot^. 

At  present  the  lack  of  adequate  representation  allowances  often  makes  it 
impracticable  to  promote  an  officer  of  the  highest  efficiency  to  certain  am- 
bassadorial posts,  but  political  conmiitments  or  exigencies  more  frequently 
prove  the  obstacle.    As  a  well-informed  critic  truly  observes : "  Men  may  still 
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be  named  as  ambassadors  on  the  basis  of  somewhat  indefinite  personal 
qualifications  and  very  definite  campaign  contributions."^ 

Another  injustice  to  the  officers  in  the  Foreign  Service  results  from  the 
unequal  treatment  which  they  receive  in  comparison  with  the  foreign  agents 
of  other  departments  or  agencies  of  the  Government.  For  instancei  Foreign 
Service  officers  have  been  unable  to  return  home  for  their  vacations  and  have 
been  held  several  years  abroad  because  no  funds  were  available  to  pay  their 
travel  expenses,  whereas  other  American  officials  abroad  have  had  their 
expenses  paid  so  that  they  could  return  to  this  country  for  a  vacation.  It 
needs  no  argument  to  show  that  such  discrimination  is  disastrous  to  the 
morale  of  the  Foreign  Service.  Certain  Foreign  Service  officers  were  tem- 
porarily subjected  to  a  treatment  still  more  unfortunate.  They  were  en- 
couraged in  the  interest  of  efficiency  to  take  quarters  more  appropriate  to 
their  mission,  and  relied  upon  the  continuation  of  appropriations  for  addi- 
tional rent  allowance.  In  consequence,  a  nimiber  of  them  signed  long  leases, 
when  to  their  discomfiture  the  appropriation  was  suddenly  cut  out  and  they 
were  left  to  settle  as  best  they  could  the  leases  which  they  were  obliged  to 
cancel.  They  were  at  this  same  time  further  embarrassed  because  their 
salaries  had  been  reduced  by  the  15%  applied  to  all  government  officials. 

There  are  in  the  Foreign  Service  two  women  and  685  men,  two  of  whom 
are  Negroes.  Many  university  teachers  find  that  women  students  are  eag^ 
to  enter  the  Foreign  Service,  but  the  experience  of  those  women  who  have 
been  successful  in  securing  an  appointment  makes  one  doubt  whether  they 
would  find  the  service  as  attractive  as  they  suppose.  Of  the  six  women  who 
were  successful  in  passing  the  examination  and  receiving  an  appointment  as 
Foreign  Service  officer,  three  soon  resigned  to  marry  and  a  fourth  resigned 
to  go  into  business  but  married  shortly  after.  The  longest  period  of  service 
of  these  four  was  five  years,  and  the  average  length  of  service  for  all  women 
appointed  is  less  than  four  years.  In  no  case  has  any  woman  as  yet  seen  as 
much  as  eight  years'  service.  The  principal  jeopardy  to  the  Foreign  Service 
career  of  these  young  women  is  not  surprisingly  found  to  be  marriage.  It  is 
no  wonder  that  young  women  attractive  and  c^ted  enough  to  secure  the 
coveted  appointment  are  sought  in  marriage.  In  view  of  the  experience  of 
these  women  Foreign  Service  officers,  any  young  woman  who  desires  to 
enter  the  Foreign  Service  should  consider  very  carefully  whether  she  is  not 
likely  to  be  disappointed  even  should  she  overcome  the  tremendous  competi- 
tion and  secure  the  coveted  appointment.  Few  attractive  young  women 
would  like  to  rule  out  the  thought  of  possible  marriage,  but  when  they  do 
marry,  under  the  present  social  conditions  they  can  hardly  expect  their 
husbands  to  follow  them  about  the  world  as  they  change  from  post  to  post. 

After  ten  years  we  find  that  this  country  has  a  unified  Foreign  Service, 
which  was  the  central  idea  of  the  Rogers  Act  of  1924.     Every  diplomat  who 

^  Hezuy  Kittridge  Norton,  ''Foreign  Service  Oiganization/'  Supplement  to  Vol.  CXLUI 
of  the  Annals  of  the  American  Academy  of  Political  and  Social  Science,  May,  1929,  p.  40. 
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ha8  entered  the  Bervice  since  that  date  has  had  consular  experience,  and  re- 
cently a  Dumber  of  diplomatic  eecretariea  were  appointed  Consuls  General. 
Id  fact,  at  the  present  time  there  are  not  more  than  forty  Foreign  Service 
officers  serving  at  diplomatic  posts  who  have  not  had  experience  in  the  con- 
sular branch.  This  is  very  important  for  two  reasons:  first,  because  it  has 
helped  to  put  an  end  to  the  jealousies  and  rivalries  which  used  to  exist 
between  the  two  branches  of  the  service;  and,  second,  because  it  lays  em- 
phasis upon  the  importance  of  training  in  the  fields  of  economics,  finance 
and  commerce.  The  day  of  the  old  social  type  of  diplomat  is  passing,  to 
give  place  to  oEBcers  who  are  familiar  with  commercial  and  other  data  upon 
irtiioh  international  intercourse  is  based. 

It  is  a  satisfaction  to  note  that  our  Foreign  Service  has  greatly  benefited  in 
ihoee  countries  where  we  have  constructed  buildings  for  embassies,  legations, 
and  consulates.  It  was  made  possible  to  do  this  in  an  effective  maimer 
through  an  appropriation  of  ten  million  dollars,  in  a  revolving  fund  which 
did  not  expire,  as  ia  usually  the  case,  at  the  end  of  the  Bscal  year  or  session, 
but  was  made  available  year  after  year  until  the  whole  fund  was  exhausted.^ 
Unfortunately,  that  is  now  the  case  and  it  ia  hoped  that  Congress  will  not 
long  delay  in  making  another  appropriation  for  the  same  purpose,  and  thus 
enable  the  Foreign  Service  Building  Conunission  to  purchase  at  a  reasonable 
figure  sites  for  other  establishments  abroad  and  to  make  all  the  necessary 
arrangementa  for  their  construction  and  furnishing. 

Thanks  to  the  efforts  of  successive  Presidents  and  Secretaries  of  State, 
aided  by  Congressmen  Rogers,  Porter,  Linthicum,  and  others,  we  have  a 
Foreign  Service  second  to  none  in  the  world.  It  should  receive  the  grateful 
and  sustained  support  of  public  opinion,  instead  of  remaining  any  longer  the 
stepchild  of  our  Government. 

Ellbbt  C.  Stowbll 

■  Foreign  Service  fiuildinga  Act,  approved  May  7, 1028. 
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Fob  thi  Pbbiod  Novimbib  15,  1934-F^bbuabt  15, 1935 

dnduding  earlier  eventa  not  previously  noted) 

WITH  REFERENCES 

AbbreviatioDa :  B.  I.  N^  BuUetin  of  International  News;  C.  8,  Monitor,  Christian  Science 
Monitor;  Clunet,  Journal  du  droit  international;  Cmd.,  Great  Britain,  Parliamentary 
papers;  Con^.i^ee., Congressional  Record;  Cur,  Hist,,  Current  History  (New  York  Times) ; 
Ewope,  L'Europe  Nouvelle;  Ex.  Agr.  8er,,  U.  S.  Executive  Agreement  Series;  Geneva, 
A  Monthly  Review  of  International  Affairs;  O,  B,  Treaty  Series,  Great  Britain  Treaty 
Series;  /.  L.  O.  B.,  International  Liabor  Office  Bulletin;  L.  N.  M,  S,,  League  of  Nations 
Monthly  Summary ;  L.  N,  O.  /.,  League  of  Nations  Official  Journal ;  L.  N,  T.  8,,  League  of 
Nations  Treaty  S^es;  P.  A,  U,,  Pan  American  Union  BuUetin;  Press  releases,  U.  S.  State 
Department;  R.  A.  I.,  Revue  adronautique  international;  T,  L  B.,  Treaty  Information 
Bulletin,  U.  S.  State  Department. 

January,  19S4 

18  Fbancb — Gbbat  Britain.  Signed  convention  concerning  reciprocal  enforcement  of 
judgments  in  dvil  and  commercial  matters.    France,  No.  2  (1034) ,  Cmd,  4717. 

June,19S4 

21  Ibibh  Frei  Statb— Spain.  Exchanged  notes  regarding  commercial  relations.  G,B, 
Treaty  Series,  No.  36  (1934). 

Auowt,19S4 

17  Denmark— Gbebcs.  Exchanged  ratifications  of  treaty  of  conciliation,  arbitration 
and  judicial  settlement  signed  at  Athens  April  13, 1933.    T,  I.  B,,  Nov.,  1934,  p.  1. 

September,  19S4 

4  Great  Britain — The  Yemen.  Exchanged  ratifications  of  treaty  of  friendship  and 
mutual  cooperation  signed  at  San'a  Feb.  11,  1934.  G.  B,  Treaty  Series,  No.  34 
(1934),  CTTuf.  4752. 

10  to  Feb,  14,1935  Eastern  European  (Locarno)  Pact.  On  Sept.  10,  Germany  formally 
rejected  the  plan  for  an  "Eastern  Locarno"  pact.  The  pact  was  presented  to  Gee- 
many  by  Great  Britain,  backed  by  France  and  Russia.  Summary  of  reasons  for 
rejection:  N,  Y,  Times,  Sept.  11,  1934,  p.  14;  Times  (London),  Sept.  12,  1934,  p. 
13.  French  reply  of  Jan.  16  to  GJerman  note.  N,  Y,  Times,  Jan.  17,  1935,  p.  15. 
On  Feb.  2,  France  and  Great  Britain  agreed  to  grant  arms  equality  to  Germany 
and  abolish  arms  restrictions  provisions  of  Treaty  of  Versailles,  if  Gehnany  would 
consent  to  return  to  League  of  Nations  and  Disarmament  Conference  at  Creneva. 
Air  security  pact  proposed.  Summary :  N,  Y,  Times,  Feb.  3, 1935,  p.  1.  Text  of 
official  statement:  Times  (London),  Feb.  4, 1935,  p.  12.  German  Government's 
reply  to  Anglo-French  communique  of  Feb.  3,  delivered  orally  by  the  Foreign 
Minister  on  Feb.  14,  stated  that  Germany  is  willing  to  participate  in  Western  Eu- 
rope air  convention  but  bars  Eastern  Locarno.  Text :  N,  Y,  Times,  Feb.  16, 1935, 
p.  4;  Times  (London),  Feb.  15, 1935,  p.  14. 

11/17  Great  Britain — ^United  States.  Exchanged  notes  for  reciprocal  validation  of  cer- 
tificates of  airworthiness.    G.  B,  Treaty  Series,  No.  38  ( 1934) . 
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13/18  GiBMANT — Gbbat  BRITAIN.  Exchanged  notes  for  reciprocal  validation  of  certificates 
of  airworthiness.    G.  B.  Treaty  Series,  No.  37  ( 1934) . 

26/29  AmiAL  Lboal  Exfebts.  Intemational  technical  committee  of  aerial  legal  experts 
held  9th  session  in  Berlin,  with  15  countries  represented,  including  the  U.  S. 
T.  I.  B^  Nov.,  1934,  p.  9;  Amer,  Bar  Assoc.  Journal,  Dec.,  1934,  p.  752. 

October,  19S4 

5  Babkb — ^Paxbac  Railway  Co.,  Ltd.  Award  rendered  by  arbitrators  appointed  under 
resolution  of  League  of  Nations  Council  of  Jan.  17, 1934.  Text :  L.  N,  O.  /.,  Dec, 
1934,  p.  1679. 

5  Poland— United  States.    Agreement  for  mutual  recognition  of  ship  measurement 

certificates  effected  by  exchange  of  notes  signed  Januaiy,  March,  April,  1930,  and 
Oct. 5, 1934.    Ex.Agr.8er^'So.71. 

6  MsMBL  Dispute.    British  Foreign  Office  announced  that  report  of  jurists  on  com- 

plaint of  Germany  against  measures  taken  by  Lithuianian  Governor  of  Memel  Ter- 
ritory was  being  considered  by  the  Foreign  Office,  France,  and  Italy,  which  are 
with  Japan,  special  guarantors  of  the  Memel  Statute.    Times  (London),  Oct.  6, 

1934,  p.  11.  On  Dec.  14,  the  trial  began  before  a  Lithuanian  court-martial,  of  126 
persons  accused  of  conspiring  to  seise  for  Germany  the  Memel  area  imder  Lithu- 
anian protection.    Times  (London),  Dec.  15, 1934,  p.  11;  Cur,  Hist,,  Feb.-March, 

1935,  pp.  628  and  755. 

15-25  Institute  of  International  Law.  39th  session,  originally  scheduled  for  Madrid, 
was  held  in  Paris,  for  discussion  of  an  intemational  office  of  maritime  waters,  in- 
temational rivers  and  bodies  of  water,  reprisals  in  time  of  peace,  and  recognition 
of  new  states.  Resolutions :  Revue  de  droit  intemational  (Brussels),  1934,  ser.  3, 
V.  15:  743;  Revista  de  derecho  intemacional  (Habana),  Dec,  1934,  p.  280. 

18  CiiBABiNa  AoBEEMENTS.  Mixed  committee  of  members  of  Economic  and  Financial 
committees  of  the  League  of  Nations  held  first  meeting  in  Paris  to  deal  with  com- 
pensation and  clearing  agreements  in  25  countries.  L.  N,  M.  8.,  Oct.,  1934,  p.  245 ; 
Times  (London), Oct.,  1934,  p.  245. 

25  TuEKET— United  States.  Signed  final  agreement  at  Istanbul  for  settlement  of 
claims  of  nationals  of  each  countiy  against  the  other,  embraced  within  the  agree- 
ment arranged  by  exchange  of  notes  of  Dec.  24,  1923,  and  Feb.  17,  1927.  Text: 
Press  Releases,  Dec.  22, 1934,  p.  413;  T.  I.  B,,  Dec,  1934,  p.  24. 

November,  19S4 

18  HuNGABT — Italy.  Signed  trade  convention  for  developing  traffic  through  Fiume. 
B,  I,  N.,  Jan.  24, 1935,  p.  21. 

20  DiEABMAMENT  CoNFEBENCE.  The  Bureau  convened  to  consider  three  questions: 
(a)  control  of  manufacture  of  and  trade  in  arms;  (b)  budgetary  publicity;  (c) 
setting  up  of  a  Permanent  Disarmament  Commission.  The  United  States  repre- 
sentative submitted  draft  treaty  for  intemational  control  of  private  or  state  manu- 
facture and  export  or  import  of  arms.  L,  N.  M.  8.,  Nov.,  1934,  p.  262.  Text  of 
draft  proposal  of  U.  S.:  N.  Y.  Times,  Nov.  21, 1934,  p.  2;  Press  Releases,  Dec.  22, 
1934,  p.  391. 

20  to  Jan.  16, 1935  Chaco  Dispute  Between  Bolivia  and  Pabaguat.  The  Assembly  of  the 
League,  convened  in  special  session  for  the  purpose  of  considering  the  dispute,  met 
on  Nov.  20,  and  on  Nov.  24  adopted  plan  for  settlement:  Text:  L.  N.  M,  8,, 
Nov.,  1934  and  Annex.  On  Dec.  12,  20  and  21,  the  Advisory  Committee,  set  up 
l^  the  Assembly  on  Nov.  24,  met  at  Geneva  to  consider  Bolivia's  acceptance  and 
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Paraguay's  obflervations  on  reoommendatioDB  of  Aasembly  report.  L,  N,  M,  8^ 
Dec^  1934,  p.  283.  On  Dec.  17,  diplomatic  conversationf  were  opened  in  Buenos 
Aires  by  Argentina,  Brazil,  Chile  and  the  United  States  regarding  peace  measurea 
N.  Y,  Times,  Dec.  16, 1934,  p.  32.  On  Jan.  16,  the  AdviscHy  Committee  of  the 
League  reconmiended  ending  arms  embargo  to  Bolivia  and  stiengthening  it  as 
applying  to  Paraguay.    N.  Y.  Times,  Jan.  17, 1935,  p.  1 ;  L.  N.  M.  8.,  Jan.,  1935,  p.  9. 

70-28  Wheat  CoNnEBiNCi.  Litemational  Wheat  AdviwHy  Committee  held  6th  session  in 
Budapest.  Argentina  rejected  1983  wheat  pact  as  basis  for  new  quota  allotments. 
No  agreements  reached.  Next  session  set  for  March  5, 1935.  N.  Y,  Timee,  Nov.  2 
and  Dec.  2, 1934,  pp.  13  and  26. 

21  AuBiBALiA— BsLQinM.  Signed  provisional  agreement  in  settlement  of  recent  trade 
dispute.    Timet  (London) ,  Nov.  22, 1934,  p.  13. 

21  PoBTUOAL— South  Aiuca.    New  Mosambique  Convention,  signed  at  Lourenco  Mar- 

ques on  Nov.  17,  made  public.  It  provides  that  South  African  railways  might 
alter  tarifib  as  required  and  removed  some  features  in  previous  convention  to 
which  South  Africa  had  objected.    B.  I,  N^  Dec.  6, 1934,  p.  33. 

22  to  Dec.  10    Hungaey— Yugoslavia.    On  Nov.  22,  Yugoslavia  placed  before  League  of 

Nations  Coimdl  certain  aspects  of  the  Marseilles  outrage  of  Oct.  9,  which  caused 
the  deaths  of  King  Alexander  of  Yugoslavia  and  M.  Barthou,  French  Foreign  Min^ 
ister,  asking  that  matter  be  considered  at  its  next  session.  Rumania  and  Csecho- 
slovakia  associated  themselves  with  the  Yugoslav  request.  Times  (London) ,  Nov. 
23, 1934,  p.  13.  On  Nov.  28,  in  a  detailed  memorandum  Yugoslavia  supplied  docu- 
ments in  support  of  allegations  of  terrorist  activity  on  Hungarian  soiL  (L.  N. 
Doc^  C.  518J^.  234.  1934.  VIL)  Hungary  issued  denial  of  charges.  N,  Y. 
Timea,  Nov.  29, 1934,  p.  8.  (L.  i^.  Doc,  C.  639  J^.  246. 1934.  VII.)  The  dispute 
was  heard  by  the  Coimdl  and  settled  on  Dec.  10,  both  countries  accepting  its  reso- 
lution designed  to  outlaw  'terrorism"  and  dissipate  threat  of  war  in  Balkans. 
Summary  of  resolution:  N.  Y,  Times,  Dec.  11, 1934,  p.  1;  L.  N,  M,  8^  Nov.-Dec., 
1934. 

22  Pan  Amebican  Sakitabt  CoNnEBiNCB.  Ninth  conference  closed  a  ten-day  session  in 
Buenos  Aires.  Dr.  Hugh  S.  Cununing  elected  Director  General  of  Pan  American 
Sanitary  Office.    N.  F.  Times,  Nov.  23, 1934,  p.  14. 

December,  1934 

2  Baltic  Entsntv.  Foreign  Ministers  of  Estonia,  Latvia  and  Lithuania  held  first  peri- 
odical conference  at  Tallin  for  exchange  of  ratifications  of  treaty  of  Sept.  12, 1934, 
under  which  the  Entente  was  organised.  C.  8.  Monitor,  Nov.  30,  1934,  p.  4; 
B.  /.  N.,  Dec.  6, 1934,  p.  14. 

8  Fbancb— Germany.  Signed  agreement  to  be  effective  in  event  Germany  wins  pleb- 
iscite. The  financial  and  economic  part  of  the  agreement  relates  to  pi^rments  by 
Germany  to  France  for  Saar  coal  mines,  etc.  The  political  part  relates  to  status  of 
Saar  population  after  the  plebiscite.  Summary :  N.  Y.  Times,  Dec.  4, 1934,  p.  1 ; 
Times  (London),  Dec. 4, 1934,  p.  14;  VSLkerbwnd,  Dec.  14, 1934. 

6  Fbangb— Russia.  Signed  protocol  in  Geneva  designed  to  prevent  separate  French 
or  Russian  negotiations  with  other  nations  tending  to  compromise  Eastern  Lo- 
carno plans.  iV^.  F.  7ime<,  Dec.  7, 1934,  p.  1.  Text:  Economic  Review  of  the  So- 
viet Union,  Zsjol,,  1935,  p.  6. 

6  Iraq — Pebsia.  Frontier  dispute  between  the  two  countries  referred  to  Council  of 
the  League  of  Nations  under  Art.  11  of  the  Covenant,  by  the  Government  of  Iraq. 
L.  N,  M.  8.,  Dec.,  1934,  p.  286.    (C.  22.  M.IO.  1985.  VIL) 
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5-11  LiAGUB  OF  Nations  CouNaL.  Held  83d  (extraordinary)  session  for  consideration  of 
Hungaxiaii-Yugoelay  dispute,  preparations  for  the  Saar  plebiscite,  etc.  LJ^JdJS^ 
Dec.,  1934 ;  L.  N.  O.  /.,  Dec.,  1034.  Text  of  documents  submitted  to  the  Council : 
VoUcerbtmd,  Dec.  14, 1034. 

9  EsANGB — Russia.  Signed  trade  agreement  in  Geneva.  Text:  Economic  Review  of 
Soviet  Union,  Jan.,  1935,  p.  7. 

10  Gbiat  Britain — ^Italt.  Signed  air  transport  convention  in  Rome,  extending  for  ten 
years  provisioos  of  convention  signed  on  May  16, 1931.  B.  I.  N.,  Deo.  20, 1934^ 
p.  21. 

10  Intibnational  Cbimimal  Coubt.  Plan  for  creation  of  Permanent  World  Penal 
Court  of  five  members  to  end  terrorism,  submitted  to  League  of  Nations  Council 
by  Pierre  Laval  of  France.  N.  Y.  Timee,  Dec.  11, 1934,  p.  1.  Text :  Times  (Lon- 
don), Dec.  11, 1934,  p.  15. 

10  NoBBL  Pbaci  Pans.  Peace  prise  for  1934  presented  at  Oslo  to  Arthur  Henderson, 
British  president  of  the  Conference  for  ^e  Reduction  and  Limitation  of  Arma- 
ment, and  that  of  1933,  awarded  to  Sir  Norman  Angell,  British  author  and  lecturer. 
N.  Y.  Times,  Dec.  11, 1934,  p.  21;  Times  (London),  Dec.  11, 1934,  p.  15. 

12  PoiicANBNT  (Doubt  of  Intebnational  Justice.    By  six  votes  to  five  the  court  f oirnd 

for  the  Belgian  Government  in  dispute  between  Belgium  and  Great  Britain  regard- 
ing Oscar  Chinn  fluvial  transport  on  Congo  waters.  Hist<»y  of  the  case:  C.  8. 
Monitor,  Dec.  12, 1934,  p.  1 ;  L.  N,  M.  8.,  Dec.  1934,  p.  301;  N.  Y.  Times,  Dec.  18, 
1934,  p.  6 ;  Publications  of  the  Court,  Ser.  A/B,  No.  fQ ;  this  Jouenal,  Jan.,  1934,  p.  6. 

13  to  Jan.  3, 1935    Abyssinia— Italy.    On  Dec.  13,  Abyannian  Foreign  Office  protested  to 

League  of  Nations  Council  on  dash  between  Abyssinian  and  Italian  troops  at 
Walwal  on  Dec.  5.    Exchange  of  notes  took  place  to  Dec.  28.    L.  N.  M,  8,,  Dec., 

1934,  p.  283.  On  Jan.  3  Abyssinia  invoked  Art.  XI  of  the  Covenant.  Text :  N,  Y. 
7tryte<,  Jan.  4, 1935,  p.  L    {L,N.Doc,,CA^liL32,   1935.   VII.)    Cur.  Fm^,  Feb., 

1935,  p.  583.  The  Council  postponed  action.  Italy  waived  her  demand  for  an 
apology  and  an  indemnity,  besides  agreeing  to  negotiate  the  dispute  ''in  the  spirit 
of'  the  Italo-Ethiopian  treaties  of  1928.    N.  Y.  Times,  Jan.  27, 1935,  IV,  p.  5. 

13  Mexico— United  States.  Exchanged  ratifications  of  en  bloc  settlement  of  special 
claims,  signed  at  Mexico  City,  April  24,  1934.  The  convention  provides  for  a 
lump-sum  settlement  of  the  special  claims  of  the  United  States  by  the  payment  by 
Mexico  of  an  amoimt  representing  the  same  average  percentage  of  liability  as 
Mexico  has  agreed  to  pay  on  the  same  class  of  claims  to  European  countries. 
7. /.  B.,  Dec,  1934,  p.  24.  Text :  I/.  £(.  Treaty  5er»e<,  No.  878.  First  annual  in- 
stallment of  |500,(X)0  paid  by  Mexico  Jan.  3, 1^,  in  accordance  with  Art.  11  of  the 
convention.    Press  Releases^  Jan.  5, 1935,  p.  8;  i\r.  Y,  Times,  Jan.  4, 1935,  p.  17. 

19  Naval  Limitation  Conieebnge.  Conversations  among  the  United  States,  Great 
Britain  and  Japan,  which  began  in  London  on  Oct.  23,  adjourned  on  Dec.  19. 
Japan  failed  to  obtain  consent  for  naval  equality.  Text  of  official  statement: 
N,  Y,  Times,  Dec. 20, 1934,  p.  1 ;  Times  (London),  Dec.  20, 1934,  p.  12. 

25  PfeBSiA.  Persian  Foreign  Office  requests  discontinuance  of  words  Persia  and  Persian, 
beginning  Mar.  22,  1935,  and  Hie  use  in  their  place  of  the  words  "Iran"  and 
"Iranian.''    Press  Releases,  Jan.  26, 1935,  p.  57. 

28  Adatci,  MmEiTciso.  Death  announced.  Times  (London),  Dec.  29,  1934,  p.  12; 
L.  N,  M.  8.,  Dec,  1934,  p.  298;  Jan.,  1935,  p.  25. 

Aboentina— Spain.    Signed  trade  treaty  in  Buenos  Aires.    N.  Y.  Times,  Dec.  3D, 
1934,  p.  5. 


322  THE  AMEBIGAN  J0X7BNAL  OF  INTEBNATIONAL  LAW 

29  Japan— UNim)  Statbs.  Exchanged  notes  ocmoeming  denunciatioQ  l^  Japan  of 
Waihington  Naval  Treaty  of  Feb.  6, 1022.  SUtement  ^7  Seoretanr  Hull:  Preu 
Relea$e9,  Jan. 5, 1935,  p.2;  N.  Y.  TimeB, Dec. 30, 1934, p.  14. 

31  GiBMANT— Union  or  South  Aiuca.  Signed  wool  agreement  in  Pretoria.  Timei 
(London),  Jan.  1, 1935,  p.  13. 

Januaary,  1956 

3  FoBUON  Sbsyici.  In  accordance  with  Act  of  Mar.  26, 1934  (Public,  No.  129) ,  rectifi- 
cation of  pay  was  completed  to  the  10,800  employees  of  the  United  States  Govern- 
ment serving  abroad.  Average  exchange  value  for  five  years  taken  in  fibdng  rates. 
C.  S.  Monitor,  Jan.  3, 1935,  p.  1. 

3  Gbbat  Britain — ^Ibibh  Fun  Statb.    limited  trade  agreement  signed  at  London. 

N,  Y.  Times,  Jan.  4, 1935,  p.  11 ;  Times  (London),  Jan.  4, 1935,  p.  12. 

4  Spain — ^Ubuguat.    Signed  trade  agreement  in  Montevideo  to  remain  in  force  for  a 

year.    B.  /.  N,,  Jan.  10, 1935,  p.  30. 

5  I'm  AUme  Cabb.    American-Canadian  CommissionerB  held  final  session  in  Washing- 

ton, Dec.  28, 1934-Jan.  5, 1935,  and  on  the  latter  date  delivered  to  the  Secretary  of 
State  its  joint  final  report  on  account  of  the  claim  made  by  Canada  in  respect  of 
the  ship  Pm  Alone,  Press  Releases,  Jan.  12, 1935,  p.  18 ;  iV^.  K.  Times,  Jan.  10, 1935, 
p.  10.  Text  of  interim  and  joint  final  reports :  this  Journal,  infra,  p.  326.  Apology 
of  United  States  in  letter  from  Secretary  Hull  delivered  to  Canadian  Minister. 
Text  in  part:  N.  Y.  Times,  Jan.  22, 1935,  p.  8. 

7  FkuNGi — Italy.  A  three-day  conference  in  Rome  between  M.  Laval  and  Premier 
Mussolini  ended  in  signing  of  accord  (Pact  of  Rome)  embodying  general  declara- 
tion that  pending  questions  had  been  settled  and  registering  community  of  views 
existing  between  their  governments  on  questions  of  European  order.  Colonial  de- 
mands made  by  Italy  for  additions  to  her  toritoiy  in  Africa  w«re  partially  ac- 
cepted by  France.  Text  of  communique :  N.  Y,  Times,  Jan.  8, 1935,  p.  1 ;  B.  /.  N^ 
Jan.  10, 1935;  Cw.  HisL,  Feb.,  1935,  p.  582.  Text  of  general  declaration:  Times, 
(London),  Jan.  12, 1935,  p.  11. 

9  LrrHUANU— Unitbd  Statvs.  Exchanged  ratifications  of  supplementary  extradition 
treaty,  signed  May  17,  1934.  Prest  Releases,  Jan.  12,  1935,  p.  24.  Text:  U.  8. 
Treaty  Series,  No.  879. 

10  Grbat  Britain — Indu.  Signed  trade  agreement  supplementary  to  Ottawa  agree- 
ments.   Text :  Times  (London) ,  Jan.  11, 198S,  p.  14,  Cmd,  4779. 

10-29  Pbemanbnt  Couit  or  International  Justigb.  On  Jan.  10,  the  U.  8.  Senate  Com- 
mittee on  Fordgn  Relations  reported  favorably  by  vote  of  14  to  7,  the  resolution 
with  resKvatioDs,  to  ratify  protooob  for  adhnence  of  the  United  States.  Text  ol 
mohiticn:  Cong.  Record,  Jan.  14, 1935,  p.  424;  N.  Y.  Timee,  Jan.  17, 1985,  p.  18. 
On  Jan.  29,  the  Senate  voted  against  adherence  (52  to  36),  seven  ballots  short  ol 
the  two-thirds  majority  needed.    CoNf .  Record,  Jan.  29, 198S,  p.  1217. 

10  SwiTiBLANi>— UNim  SrAiva.  Signed  supplonentaxy  extradition  trsalj  in  Wadi- 
ington.    iVssti^eiMtet,  Jan.l2,1935,p.24. 

11-^1  Lbaoub  or  Nations  CouNOL.  Held  84th  session  for  discussion  off  disputes  between 
Iraq  and  Persia  (Iran),  Abyaania  and  Itaty,  YugosUvia  and  HiBgaiy,  Finnish  and 
Swiss  daims  for  war  damages,  and  Saar  problems  resulting  from  the  picbiseite.  B 
was  decided  to  transfer  the  Saar  to  Germany  on  Mardi  1.  N.  Y.  Timee,  Jesk.  11- 
S2»  1985;  Vvm^e  (London),  Jan.  12-22, 198S.  Special  aitide  cm  the  Saar:  N,  Y. 
fuMs^  Jan.  20, 1935,  IV,  2.    L.  ^.  if .  &,  Jan.,  1985. 
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11  liETTUi  Entbntb.  Permanent  Council  met  at  Ljubljana  in  special  seflsion  to  con* 
aider  Franco-Italian  agreements  of  Jan.  7.  The  three  Ministers  announced  will- 
ingness, in  principle,  to  adhere  to  those  of  the  Rome  agreements  which  are  open 
for  signature.    Times  (London),  Jan.  12, 1935,  p.  11. 

13  Saab  Plebiscite,  1935.  Voting  in  the  plebiscite  took  place  throughout  the  Territory 
on  Jan.  13.  On  Jan.  15,  the  result  was  announced  and  showed  that  477,119  voters 
had  voted  for  a  return  to  Grermany,  46,513  for  the  atatta  quo,  2,124  for  union  with 
France.  These  figures  represented  90£  per  cent,  8^  per  cent,  and  0.4  per  cent  re- 
spectively, of  the  electorate,  of  which  97.9  per  cent  went  to  the  polls.  The  number 
of  invalid  papers  was  901,  and  of  blank  papers,  1,256.  N,  Y,  Times,  Jan.  15, 1935, 
p.  1.  Chancellor  Hitler's  address:  Times  (London),  Jan.  16,  1935,  p.  10;  L.  N, 
Doc,  (C.  44(1)  M.  19(1)  1935.  VH.) 

16  Netherlands — ^Norway.  Signed  treaty  of  arbitration  and  conciliation,  providing 
for  Permanent  Commission  of  Conciliation.    B.  I,  N.,  Jan.  25, 1935,  p.  27. 

20  Austria — Canada.  Provisional  trade  agreement,  giving  Canada  most-favored-na- 
tion treatment,  signed  July  10, 1933,  has  been  extended  indefinitely.  Times  (Lon- 
don), Jan.  21, 1935,  p.  11. 

28  Germany — ^Irish  Free  State.  Signed  trade  agreement  in  Dublin.  N.  Y.  Times, 
Jan.  29, 1935,  p.  5. 

30  France — Germany.    First  three  paragraphs  of  Saar  Convention  signed  in  Basle: 

(1)  Customs  boundary,  (2)  Withdrawal  of  French  currency  and  its  exchange  into 
Reichsmarks,  (3)  Technical  agreement  on  Saar  funds,  deposited  at  the  B.  I.  S. 
Times  (London),  Feb.  1, 1935,  p.  13. 

31  International  Labor  Office.    Governing  Body  decided  that  Belgium  and  Canada 

must  be  dropped  as  permanent  members  to  make  way  for  the  United  States  and 
N.  Y.  Times,  Feb.  1, 1935,  p.  7;  /.  L.  0.  M.  fi.,  Jan.,  1935. 


31  Russia — United  States.  Fourteen  months  of  negotiations  for  settlement  of  debt 
question  and  claims  of  American  citizens  against  Russia  terminated  when  Ambas- 
sador Troyanovsky  told  Secretary  Hull  that  offer  made  last  fall  was  unacceptable. 
State  Dept.  commimiqu6 :  N,  Y,  Times,  Feb.  1, 1935,  p.  1, 4.  Export-Lnport  bank 
to  be  dissolved.  Press  Releases,  Feb.  2, 1935,  p.  62.  See  editorial  in  this  Journal, 
supra,  p.  290. 

February,  1936 

1  Mexico — ^United  States.    Exchanged  ratifications  of  Greneral  Claims  Convention, 

signed  June  18, 1932,  extending  for  two  years  from  date  of  exchange  of  ratifications 
thereof,  the  time  assigned  for  the  hearing,  examination  and  decision  of  claims  for 
loss  or  damage  prior  to  Aug.  30,  1927.  At  the  same  time  ratifications  were  ex- 
changed of  a  protocol  signed  at  Mexico  City  on  April  24, 1934,  by  which  both  gov- 
ernments agree  each  to  name  a  commissioner  to  appraise  on  their  merits  the  claims 
of  both  governments  which  have  ahready  been  fully  pleaded  and  briefed  and  those 
in  which  pleadings  and  briefs  shall  be  completed.  Press  Releases,  Feb.  2,  1935, 
p.  63-64. 

2  Austria — ^Italy.    Signed  agreement  to  encourage  cultural  and  artistic  exchanges. 

N.  y.  Times,  Feb.  3, 1935,  p.  29. 

2       Brazil— United  States.    Signed  reciprocal  trade  agreement  in  Washington.    N.  Y, 
Times,  Feb.  3, 1935,  p.  1 ;  Summary :  Press  Releases,  Feb.  2,  1935,  p.  64. 
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Intbnational  Ck>yviNTlDMB 

Abual  Naviqation.    Paris,  Oct.  13, 1919. 
Adhenon :  Spain.    T.  /.  B.,  Dec.,  1934,  p.  18. 

Ajbbial  Naviqation.  Paris,  Oct.  13, 1919.  Protocol  of  amendments,  Paris,  June  11 
11, 1929. 
Adhesion:  Ai^entina.    Oct.  2, 1934.    T. /.  B.,  Nov.,  1934,  p.  9. 

Am  TBAFnc.    Warsaw,  Oct.  12, 1929. 
Adhenon:  India. 
Ratification  deposited:  Csechoslovakia.    T. /.  B.,  Dec.,  1934,  p.  18. 

Abtlum.    Montevideo,  Dec.  26, 1933. 
Ratification:  Dominican  Republic.    Oct.  26, 1934.    7. /.  B.,  Nov.,  1934,  p.  6. 

Balhc  Entinti.    Geneva,  Sept.  12, 1934. 
Ratification:  Estonia.    T. /.  B.,  Nov.,  1934,  p.  5. 

Economic  Statistics  and  Pbotocol.    Geneva,  Dec.  14, 1928. 
Accession:  Chile.    Nov.  20, 1934.    L.  N,  0.  J^  Dec.,  1934;  T.  I.  B.,  Dec.,  1934, 

Educational  Films.    Geneva,  Oct.  11, 1933. 
Ratification:  Italy.    L.  N.  0.  /.,  Dec.,  1934. 
Ratification  deposited:  Great  Britain  on  behalf  of  India.    T.  I.  B^  Nov.,  1934, 

FoBEiGN  Arbitral  Awards.    Geneva,  Sept.  26, 1927. 
Accession:  Malta.    Oct.  11, 1934.    L.  N.  0.  J,,  Dec.,  1934;7. /.  B.,  Nov.,  1934,  p 

Grnkbal  Act  for  Pacific  Sbttlembnt.    Geneva,  Sept.  26, 1928. 
Accession:  Switzerland  and  Turkey.    L.  iST.  0. 7.,  Jan.,  1935. 

Industrial  Property.    The  EEague,  Nov.  6, 1925. 
Adhesion:  Japan  (including  Korea,  Formosa  and  South  Sakhalin).    7.  /.  B.,  D 
p.  20. 

Intbr-American  Conciliation.    Washington,  Jan.  5, 1929. 
Ratification  deposited:  Uruguay.    Oct.  15, 1934.    7.  /.  B^  Nov.,  1934,  p.  2. 

Load  Line  Convention.    London,  July  5, 1930. 
Ratification  deposited:  Great  Britain  on  behalf  of  India.    7.  /.  B^  Nov.,  1934,  i 

Maritime  Conventions  :  (1)  Collisions.    (2)  Salvage  at  sea.    Brussels,  Sept.  23, 
Adhesion:  Italy  (on  behalf  of  Eritrea  and  Italian  Somaliland) .    T,  /.  B.,  Dec.,  U 

Motor  Vehicles  Taxation.    Geneva,  Mar.  30, 1931. 
Ratification:  Switzerland.    Oct.  19, 1934.    L.  N,  0, 7.,  Dec.,  1934. 

Narcotics.    Geneva,  July  13, 1931. 
Ratifications  deposited: 
Honduras.    Sept.  21, 1934.    T.  I.  B.,  Nov.,  1934,  p.  7. 
Greece.    Dec.  7, 1934.    L.  N.  0.  J.,  Jan.,  1935. 

Nationality  of  Women  Convention.  Montevideo,  Dec.  16, 1933. 
Proclamation:  Chile.  Nov.  12, 1934.  T.  /.  B.,  Dec.,  1934,  p.  15. 
Ratification:  Mexico.    Dec.  29, 1934.    Equal  Rights  (Baltimore),  Mar.  2, 1935, 

Naval  LiMrrATiON  Treaty.    Washington,  Feb.  6, 1922. 
Denunciation:  Japan.    Dec.  29,  1934.    Press  Releases,  Jan.  5, 1935,  p.  2;  7.  /. 
1934,  p.  4;  AT.  Y.  Times,  Dec.  30, 1934,  p.  14. 

Obscene  Pubucations.    Geneva,  Sept.  12, 1923. 
Ratification:  Colombia.    Nov.  8, 1934.    L.  A^  0.  J.,  Dec,  1934. 
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Ofixjm  Convention,  2(i.    Geoeva,  Feb,  19,  1S25. 

Adhetion:  Coata  Rica.    Dec.  8, 1934 ;  T.  I.  B.,  Dec,  1834,  p.  16. 

Ratification  deposiled:  Ecuador.    Oct.  23. 1934.    T.i.B.,  Nov,  1934,p.7. 
Opium  Shokxmo.    Bangkok,  Nov.  27, 1931. 

Ratifieatim:  Bhm.    Nov.  19, 1934.    L.JV.O.  J.,Dec.,  1934. 
Pc«rAi.CoNnNTiON.    Cairo,  Mar.  20, 1934. 

Adhetion:  Luzemburg. 

Ratification:  Switzerland.    T.  I.  B.,  Nov.,  1934,  p.  14. 

Ratification  deposited:  Philippine  Islands.    T.  I.  B.,  Dec.,  1934,  p.  21. 
Postal  Union  of  the  Ameaicas  and  Spain.    Madrid,  Nov.  10, 1931. 

Ratification:  Ecuador.     r./.B.,Dcc.,  1934,p.22. 
Kailwats  Rioim.    Convention  cmd  Statute.    Geneva,  Dec.  9,  1923. 

Ralifieationt: 
Italy.    Deo.  10, 1934.    L.N.O.J.,S^.,WS&. 
Latvia.    Oct.  8, 1934,    L.Af.O.  J.,Deo.,  1934. 
fixrooBEB.    (Intemational  StatuB.)     Geneva,  Cot.  28, 1933. 

Aati^eation:  Bulgaria.    Dec.  19, 1934.    L.  A'.  0.  J.,  Jan.,  1935. 
Road  Siodalb.    Geneva,  Mar.  30, 1931. 

Ratifieatim:  France  and  Switzerland.    Z,.  JV.O.  J.,Dec.,  1934. 
Sartt  at  &a.    London,  May  31, 1929. 

Accemon:  New  Zealand.    T.  I.  B.,  Dec,  1934,  p.  16. 

Ratification  deposited:    Great  Britain  on  behalf  of  India.    Oct.  1, 1934.    T.  /.  B.,  Nov., 
1934,  p.  8. 
Univebsal  Postal  Union.    London,  June  23, 1929. 

Ralifiealion:  Ecuador.    r./.B.,Dec.,1934,p.21. 
Whauno.    Geneva,  Sept.  24, 1931. 

Ralifieationt  deposited:  Greut  Britain  and  N<vthei&  Ireland  aiul  BriUtb  DominiooB. 
Oct.  18, 1934.    r./.B.,No¥.,1934,p.l3. 

Came  into  force  on  Jan.  10, 1935.    L.  N.  M.  8.,  Jan.,  1935,  p.  16. 
White  Slave  Trade.     Geneva,  Sept,  30, 1921. 

£<]fi/ica(ion:  Colombia.    Nov.  8, 1934.    L.A^.O.i.,  Dec.,  1934. 
WerrB  Slave  Tradb.    (Women  of  full  age.)    Geneva,  Oct.  11, 1933. 

Ratification:  Rvlgaiia..    Nov.  12, 1934.    L. AT.  0.7.,  Jan.,  1935. 
Workmen's  Compensation  for  Acchients.    (Equally  of  treatment.)    Geneva,  June  5, 
1925. 

Ratification  deposited:  Idtkuania.    T.  I.  B.,  Nov.,  1934,  p.  IS. 

M.  Alicb  Matthews 


CLAIM  OF  THE  BRITISH  SHIP  "I'M  ALONE~  v.  UNITED 

STATES 

REPORTS  OF  THE  COMMISSIONERS  ^ 

The  Vm  Alone,  a  British  ship  of  Canadian  registry,  but  de  Jado  owned,  controlled  and 
managed  by  a  group  of  American  citizens  engaged  in  smuggling  liquor  into  the  United 
States,  was  sunk  on  tne  high  seas  in  the  Gulf  of  Mexico  by  a  United  States  coast  guard  patrol 
boat,  with  the  loss  of  one  member  of  the  Vm  Alane^z  crew,  on  March  22,  1929,  after  a  hot 
pursuit  which  began  on  March  20  within  twelve  miles  oi  the  United  States  coast.  (See 
article  in  this  Joubnal,  Vol.  23,  p.  351.) 

HM,  that  under  the  Convention  of  Jan.  23,  1924,  between  the  United  States  and  Great 
Britain  to  prevent  the  smuggling  of  intoxicating  liquors  into  the  United  States,  the  Com- 
missioners could  inquire  into  the  oeneficial  ownership  of  the  Vm  Alone,  and  that  the  United 
States  might  use  necessary  and  reasonable  force  to  ooard,  search,  seise  and  bring  the  sus- 
pected vessel  into  port;  but  that  the  admittedly  intentional  sinldng  of  the  vessel  was  not 
justified  by  anything  in  the  Convention  or  by  any  principle  of  international  law. 

Held  further,  that  no  compensation  ought  to  be  paid  in  respect  of  the  loss  of  the  ship  or 
cargo,  but  that  the  United  States  ought  to  apologise  to  Canada  and  pay  that  Government 
the  simi  of  $25,000  as  a  material  amend,  and  also  pay  the  additional  sum  of  $26,666.50  for  the 
benefit  of  the  captain  and  crew  of  the  Pm  Alone,  none  of  whom  was  a  party  to  the  illegal  con- 
spiracy to  smu^le  liquor  into  the  United  States  and  sell  the  same  there. 

JOINT  INTERIM  REPORT  OF  THE  COMMISSIONERS* 

Dated  the  SOth  June,  19SS 

The  Honourable  the  Secretary  of  State 

for  the  United  States  of  America;  and 
The  Right  Honourable 

The  Minister  of  External  Affairs  for  Canada. 

Excellencies: 

Willis  Van  Devanter  and  Lyman  Poore  Duff,  the  Commissioners  appointed 
respectively  by  the  high  contracting  parties  pursuant  to  Article  4  of  the  Con- 
vention of  the  23rd  day  of  January,  1924,  between  His  Majesty  the  King  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  and  of  the  British  Do- 
minions beyond  the  Seas  and  the  President  of  the  United  States  of  America, 
beg  leave  to  present  the  following  interim  report  and  recommendations. 

In  compliance  with  a  direction  given  on  the  28th  of  January,  1932,  the 
agents  and  counsel  of  the  high  contracting  parties  respectively  have  sub- 

>  Appointed  pursuant  to  Art.  4  of  the  Convention  of  Jan.  23, 1924,  between  Great  Britain 
and  the  United  States  to  aid  in  the  prevention  of  the  smuggling  of  intoxicating  liquors  into 
the  United  States  (printed  in  this  Journal,  Supplement,  Vol.  18,  p.  127).  American  Com- 
missioner: Hon.  Willis  Van  Devanter,  Associate  Justice  of  the  United  States  Supreme  Court; 
Canadian  Commissioner:  Right  Hon.  Lyman  Poore  Duff,  Senior  Puisne  Judge  of  the  Su- 
preme Court  of  Canada. 

>  Reprinted  from  Claim  of  the  Britiah  Ship  *Tm  Alone,"  Ottawa,  1033.  This  document 
contains  also  a  Statement  with  Regard  to  Uie  Claims  for  Compensation  submitted  by  the 
Canadian  Agent. 
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itted  briefs  and  oral  argument  in  relation  to  certain  preliminary  questions 

hich  are  here  set  forth;  and  the  Commissioners,  in  the  exercise  of  their  duty 

ider  the  authority  conferred  upon  them  by  the  appointment  aforesaid, 

ive  given  and  do  give  the  answers  hereinafter  respectively  appended  to 

lese  questions: 

be  question  numbered  one  is  in  the  following  terms: 

The  first  question  is  whether  the  Commissioners  may  enquire  into  the 
beneficial  or  ultimate  ownership  of  the  Fm  Alone  or  of  the  shares  of  the 
corporation  that  owned  the  ship.  If  the  Commissioners  are  authorized 
to  make  this  enquiry,  a  further  question  arises  as  to  the  effect  of  indirect 
ownership  and  control  by  citizens  of  the  United  States  upon  the  Claim; 
viz.,  whether  it  would  be  an  answer  to  the  Claim  under  the  Convention, 
or  whether  it  would  go  to  mitigation  of  damages,  or  whether  it  would 
merely  be  a  circumstance  that  should  actuate  the  claimant  Government 
in  refraining  from  pressing  the  claim,  in  whole  or  in  part. 

he  answer  given  to  this  question  is  as  follows: 

The  Commissioners  think  they  may  enquire  into  the  beneficial  or 
ultimate  ownership  of  the  Fm  Alone  and  of  the  shares  of  the  corporation 
owning  the  ship;  as  well  as  into  the  management  and  control  of  the  ship 
and  the  venture  in  which  it  was  engaged;  and  that  this  may  be  done  as  a 
basis  for  considering  the  recommendations  which  they  shall  make.  But 
the  Commissioners  reserve  for  further  consideration  the  extent  to  which, 
if  at  all,  the  facts  of  such  ownership,  management  and  control  may  af- 
fect particular  branches  or  phases  of  the  claim  presented. 

he  question  numbered  two  is  in  the  following  terms: 

The  second  question  relates  to  the  right  of  hot  pursuit.  Further,  it 
has  two  aspects,  and  it  is  based  upon  the  assumption  that  the  averments 
in  the  Answer  with  regard  to  the  location  and  speed  of  the  Fm  Alone  are 
true.  The  question  in  its  first  aspect  is  whether  the  Government  of  the 
United  States  under  the  Convention  has  the  right  of  hot  pursuit  where 
the  offending  vessel  is  within  an  hour's  sailing  distance  of  the  shore  at 
the  commencement  of  the  pursuit  and  beyond  that  distance  at  its  ter- 
mination. The  question  in  its  second  aspect  is  whether  the  Govern- 
ment of  the  United  States  has  the  right  of  hot  pursuit  of  a  vessel  when 
the  pursuit  commenced  within  the  distance  of  twelve  miles  established 
by  the  revenue  laws  of  the  United  States  and  was  terminated  on  the 
high  seas  beyond  that  distance. 

lie  answer  given  to  this  question  is  as  follows: 

As  respects  the  question  in  its  first  aspect,  viz., 
whether  the  Government  of  the  United  States  under  the  Convention 
has  the  right  of  hot  pursuit  where  the  offending  vessel  is  within  an 
hour's  sailing  distance  of  the  shore  at  the  commencement  of  the  pur- 
suit and  beyond  that  distance  at  its  termination, 

the  Commissioners  are  as  yet  not  in  agreement  as  to  the  proper  answer,  nor 
have  they  reached  a  final  disagreement  on  the  matter.  The  Commission- 
ers, therefore,  suggest  that  the  proceeding  go  forward  and  that  the  evidence 
be  produced  in  an  orderly  way,  leaving  the  Commissioners  free  to  give 
further  consideration  to  the  matter  and  to  announce  their  agreement  or 
disagreement  thereon  as  the  case  may  be. 
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The  question  in  its  second  aspect  need  not  be  'answered  bee 
Government  of  the  United  States  has  now  withdrawn  so  ma 
answer  as  led  to  the  propounding  of  that  aspect  of  the  questio 

The  question  numbered  three  is  in  the  following  terms: 

The  third  question  is  based  upon  the  assumption  that  the 
States  Government  had  the  right  of  hot  pursuit  in  the  circumsta 
was  entitled  to  exercise  the  rights  under  Article  2  of  the  Convc 
the  time  when  the  Dexter  joined  the  WolcoU  in  the  punuit  of 
Alone.  It  is  also  based  upon  the  assumption  that  the  avem 
forth  in  paragraph  eight  of  the  Answer  are  true.  The  qm 
whether,  in  the  circumstances,  the  Government  of  the  Unite 
was  legally  justified  in  sinking  the  /'m  AUme. 

The  answer  given  to  this  question  is  as  follo?^: 

On  the  assumptions  stated  in  the  question,  the  United  State 
consistently  with  the  Convention,  use  necessary  and  reasonal 
for  the  purpose  of  effecting  the  objects  of  boarding,  searching 
and  bringing  into  port  the  suspected  vessel;  and  if  winking  ahov 
incidentally,  as  a  result  of  the  exercise  of  necessary  and  reasoDa 
for  such  purpose,  the  pursuing  vessel  might  be  entirely  blamele 
the  Commissioners  think  that,  in  the  circumstances  stated  in  pc 
eight  of  the  Answer,  the  admittedly  intentional  sinking  of  the  8i 
vessel  was  not  justified  by  anything  in  the  Convention. 

Having  thus  answered  the  preliminary  questions,  the  CSomm 
have  had  under  consideration  the  practical  application  of  their  an 
the  future  conduct  of  the  case. 

They,  accordingly,  make  to  the  two  Governments  the  following 
mendations: 

First:  that  the  agents  be  instructed  by  their  respective  Gove 
to  prepare  and  submit  to  the  Commissioners  separate  statement 
forth  in  detail  the  contentions  of  their  respective  Governments ) 
ultimate  beneficial  interests  in  the  vessel  and  in  the  cargo,  toget 
specifications  of  the  documents  and  witnesses  relied  upon  to  subc 
their  respective  contentions: 

Second:  that  the  agents  be  similarly  instructed  to  submit  to  t 
missioners  either  a  joint  statement  or  separate  statements  (i 
case  specifically  itemized)  of  the  sums  which  should  be  payabi 
United  States  in  case  the  Commissioners  finally  determine  tb 
pensation  is  payable  by  that  Government. 

Upon  compliance  with  the  foregoing  recommendations  the  Conun 
will  notify  the  agents  by  what  procedure  the  resulting  issues  of  fad 
determined  and  upon  such  determination  will  make  a  final  recomme 
The  Commissioners  have  the  honour  to  be.  Excellencies, 

Your  most  humble,  obedient  servants, 

Willis  Van  Devj 
Lyuan  p.  Dufp 
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JOINT  FINAL  REPORT  OF  THE  COMMISSIONERS 

Dated  January  5, 19SB 

(Filed  with  the  Secretary  of  State  at  Washington  and  the  Minister  of  External  AfFaiii 

for  Canada  at  Ottawa,  January  9,  1935) 

The  Honourable  the  Secretary  of  State 

for  the  United  States  of  America;  and 
The  Right  Honourable 

The  Minister  of  External  Affairs  for  Canada. 

ExceUencieB: 

The  Commissioners  appointed  respectively  by  the  High  Contracting 
Parties  pursuant  to  Article  4  of  the  Convention  of  the  23rd  of  January,  1924, 
between  His  Majesty  the  "King  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  and  of  the  British  Dominions  beyond  the  Seas,  and  the  President  of 
the  United  States  of  America,  did,  on  the  30th  of  June,  1933,  present  an 
interim  report  and  recommendations  concerning  the  matters  submitted  to 
them  for  consideration. 

The  interim  report  and  recommendations  are  before  Your  Excellencies. 

The  Commissioners  therein  returned  answers  to  certain  preliminary  ques- 
tions, set  forth  in  a  direction  given  by  them  on  the  28th  of  January,  1932,  in 
relation  to  which  the  agents  and  counsel  of  the  High  Contracting  Parties  had 
submitted  briefs  and  oral  argument. 

Only  questions  numbered  One  and  Three  and  the  answers  given  thereto 
are  now  material.    These  are  stated  in  the  interim  report  as  follows: 

The  question  numbered  one  is  in  the  following  terms: 

The  first  question  is  whether  the  Commissioners  may  enquire  into  the  beneficial  or  ultimate 
ownership  of  the  Vm  Alone  or  of  the  shares  of  the  corporation  that  owned  the  ship.  If  the 
Commissioners  are  authorized  to  make  this  enquiry,  a  further  question  arises  as  to  the  effect 
of  indirect  ownership  and  control  by  citizens  of  tne  United  States  upon  the  Claim;  viz., 
whether  it  would  be  an  answer  to  the  Claim  under  the  Convention,  or  wnether  it  would  go  to 
mitigation  of  damages,  or  whether  it  would  merely  be  a  circumstance  that  should  actuate  the 
claimant  Government  in  refraining  from  pressing  the  claim,  in  whole  or  in  part. 

The  answer  given  to  this  question  is  as  follows: 

The  Commissioners  think  they  may  enquire  into  the  beneficial  or  ultimate  ownership  of  the 
Vm  Alone  and  of  the  shares  of  the  corporation  owning  the  ship;  as  well  as  into  the  manage- 
ment and  control  of  the  ship  and  the  venture  in  which  it  was  engaged;  and  that  this  mav  oe 
done  as  a  basis  for  considering  the  recommendations  which  they  shall  make.  But  the  Com- 
missioners reserve  for  furUier  consideration  the  extent  to  which,  if  at  all.  the  facts  of  such 
ownership,  management  and  control  may  affect  particular  branches  or  phases  of  the  claim 
presented. 

The  question  numbered  three  is  in  the  folio wiog  terms: 

The  third  question  is  based  upon  the  assumption  that  the  United  States  Government  had  the 
right  of  hot  pursuit  in  the  circumstances  and  was  entitled  to  exercise  the  rights  under  Article 
2  of  the  Convention  at  the  time  when  the  Dexter  joined  the  WoleoU  in  the  pursuit  of  the  I'm 
Alone.  It  is  also  based  upon  the  assumption  that  the  averments  set  forth  in  paragraph 
eight  of  the  Answer  are  true.  The  question  is  whether,  in  the  circumstances,  the  Govern- 
ment of  the  United  States  was  legally  justified  in  sinking  the  I'm  Alone, 
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The  answer  given  to  this  question  is  as  follows: 

On  the  assumptions  stated  in  the  question,  the  United  States  might,  consistently  with  the 
Convention,  use  necessary  and  reasonable  ferce  for  the  purpose  of  effecting  the  objects  of 
boarding,  searching,  seizmg  and  bringing  into  port  the  suspected  vessel;  and  if  sinking 
should  occur  incidentally,  as  a  result  of  the  exercise  of  necessary  and  reasonable  force  for 
such  purpose,  the  pursuing  vessel  might  be  entirely  blameless.  But  the  Gonunissioners  think 
that,  in  tne  circumstances  stated  in  para^ph  eight  of  the  Answer,  the  admittedly  intentional 
sinking  of  the  suspected  vessel  was  not  justified  by  anything  in  the  Convention. 

The  preliminary  questions  having  been  answered,  the  Commissioners 
made  the  following  recommendations  as  to  the  future  conduct  of  the  case: 

First:  that  the  agents  be  instructed  by  their  respective  Governments  to  prepare  and  sub- 
mit to  the  Commissioners  separate  statements  setting  forth  in  detail  the  contentions  of  their 
respective  Governments  as  to  the  ultimate  beneficial  interests  in  the  vessel  and  in  the  cargo, 
together  with  specifications  of  the  documents  and  witnesses  relied  upon  to  substantiate  their 
respective  contentions. 

Second:  that  the  agents  be  similarly  instructed  to  submit  to  the  Conmiissioners  either  a 
joint  statement  or  separate  statements  (in  either  case  specifically  itemised)  of  the  sums 
which  should  be  payable  by  the  United  States  in  case  the  Commissioners  finidly  detennine 
that  compensation  is  payable  by  that  Government. 

Statements  were  submitted  to  the  Commissioners  pursuant  to  these  recom- 
mendations; and,  on  the  28th  of  December ,  1934,  the  Commissioners  con- 
vened for  the  purpose  of  hearing  further  evidence  and  oral  argument  touch- 
ing the  matters  in  dispute;  and  the  hearing  was  concluded  on  the  3rd  of 
January,  1935.    The  Commissioners  now  present  their  joint  final  report. 

It  will  be  recalled  that  the  Pm  Alone  was  sunk  on  the  22nd  day  of  March, 
1929,  on  the  high  seas,  in  the  Gulf  of  Mexico,  by  the  United  States  revenue 
cutter  Dexter.  By  their  interim  report  the  Commissioners  found  that  the 
sinking  of  the  vessel  was  not  justified  by  an3rthing  in  the  Convention.  The 
Commissioners  now  add  that  it  could  not  be  justified  by  any  principle  of 
international  law. 

The  vessel  was  a  British  ship  of  Canadian  registry;  after  her  construction 
she  was  employed  for  several  years  in  rum  running,  the  cargo  being  destined 
for  illegal  introduction  into,  and  sale  in,  the  United  States.  In  December, 
1928,  and  during  the  early  months  of  1929,  down  to  the  sinking  of  the  vessel 
on  the  22nd  of  March,  of  that  year,  she  was  engaged  in  carr3ring  liquor  from 
Belize,  in  British  Honduras,  to  an  agreed  point  or  points  in  the  Gulf  of 
Mexico,  in  convenient  proximity  to  the  coast  of  Louisiana,  where  the  Uquor 
was  taken  from  her  in  smaller  craft,  smuggled  into  the  United  States,  and 
sold  there. 

We  find  as  a  fact  that,  from  September,  1928,  down  to  the  date  when  she 
was  sunk,  the  rm  Alone,  although  a  British  ship  of  Canadian  registry,  was 
de  facto  owned,  controlled,  and  at  the  critical  times,  managed,  and  her  move- 
ments directed  and  her  cargo  dealt  with  and  disposed  of,  by  a  group  of  per- 
sons acting  in  concert  who  were  entirely,  or  nearly  so,  citizens  of  the  United 
States,  and  who  employed  her  for  the  purposes  mentioned.    The  possibility 
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that  one  of  the  group  may  not  have  been  of  United  States  nationality  we  re- 
gard as  of  no  importance  in  the  circumstances  of  this  case. 

The  Commissioners  consider  that,  in  view  of  the  facts,  no  compensation 
ought  to  be  paid  in  respect  of  the  loss  of  the  ship  or  the  cargo. 

The  act  of  sinking  the  ship,  however,  by  officers  of  the  United  States  Coast 
Guard,  was,  as  we  have  already  indicated,  an  unlawful  act;  and  the  Commis- 
sioners consider  that  the  United  States  ought  formally  to  acknowledge  its 
illegality,  and  to  apologize  to  His  Majesty's  Canadian  Government  therefor; 
and,  further,  that  as  a  material  amend  in  respect  of  the  wrong  the  United 
States  should  pay  the  sum  of  $25,000  to  His  Majesty's  Canadian  Govern- 
ment; and  they  recommend  accordingly. 

The  Commissioners  have  had  under  consideration  the  compensation  which 
ought  to  be  paid  by  the  United  States  to  His  Majesty's  Canadian  Govern- 
ment for  the  benefit  of  the  captain  and  members  of  the  crew,  none  of  whom 
was  a  party  to  the  illegal  conspiracy  to  smuggle  Uquor  into  the  United  States 
and  sell  the  same  there.  The  Commissioners  recommend  that  compensation 
be  paid  as  follows: 

For  the  captain,  John  Thomas  Randell,  the  sum  of $7,906.00 

For  John  Williams,  deceased,  to  be  paid  to  his  proper  representatives 1,250.50 

For  Jens  Jansen 1,098.00 

For  James  Barrett 1,032.00 

For  William  Wordsworth,  deceased,  to  be  paid  to  his  proper  representatives. . .  907.00 

For  Eddie  Young 999.60 

For  Cheeley  Hobbs 1,323.50 

For  Edward  Fouchard 965.00 

For  Amanda  Mainguy,  as  compensation  in  respect  of  the  death  of  Leon  Mainguy, 
for  the  benefit  of  herself  and  the  children  of  Leon  Mainguy  (Henriette  Main- 
guy,  Jeanne  Mainguy  and  John  Mainguy)  the  sum  of 10,185.00 

In  submitting  this,  their  final  report. 

The  Commissioners  have  the  honour  to  be.  Excellencies, 

Your  most  humble,  obedient  servants, 

(Signed)    Willis  Van  Devantbr 
(Signed)    Lyman  Poore  Dupp 

SUPREME  COURT  OF  THE  UNITED  STATES 

State  op  New  Jersey  v.  State  of  Delaware  * 
Decided  February  5,  19S4 

The  boimdary  between  Delaware  and  New  Jersey  within  a  circle  of  twelve  miles  about  the 
town  of  New  dastle  is  the  low  water  mark  of  the  Delaware  River  on  the  east  or  New  Jersey 
side.  Delaware's  title  to  the  bed  within  the  circle  is  derived  from  a  deed  from  the  Duke  of 
York  to  William  Penn  dated  Aug.  24, 1682,  followed  by  letters  patent  from  the  Crown  to  the 
Duke  of  York  to  rectify  his  title.  This  title  was  confirmed  oy  practically  uninterrupted 
possession  of  the  Delaware  territory  on  the  part  of  Penn  and  his  successors  up  to  the  Ameri« 
can  Revolution.    The  Declaration  of  Independence  made  Delaware  a  State  with  boundaries 

♦  291  U.  S.  Reports,  p.  361. 
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fixed  as  of  that  time,  and  by  the  Treaty  of  Peace  of  1783  the  State  of  Delaware  succeeded  to 
dominion  over  the  same  territory. 

By  the  law  of  waters  of  many  of  our  states,  riparian  jnoprietors  have  very  commonly  en- 
joyed the  privilege  of  gaining  access  to  a  stream  by  builmng  wharves  and  piers,  but  there 
can  be  no  legitimate  in^rence  that  from  acauiescence  in  such  improvements  on  the  river  front 
Delaware  made  over  to  New  Jersey  the  title  to  the  stream  up  to  the  middle  of  the  channel  or 
even  the  soil  under  the  piers.  Almost  from  the  beginning  ot  statehood,  Delaware  and  New 
Jersey  have  been  engaged  in  a  dispute  as  to  the  boundary  between  them.  In  such  cireum- 
stances  there  is  no  room  for  the  application  of  the  principle  that  long  acquiescence  may  es- 
tablish a  boundary  otherwise  uncertain. 

Below  the  twelve-mile  cirele  the  title  to  the  soil  of  the  lower  river  and  bay  is  unaffected  by 
any  grant  to  the  Duke  of  York  or  others.  International  law  today  divides  the  river  bounda- 
ries between  states  by  Uie  middle  of  the  main  channel,  when  there  is  one,  and  not  by  the 
geographical  center  ludf-way  between  the  banks.  It  applies  the  same  doctrine,  now  Imown 
as  the  doctrine  of  the  thalweaf  to  estuaries  and  bays  in  which  the  track  taken  by  boats  in  their 
cotirse  down  the  stream,  wnich  is  that  of  the  strongest  current,  can  be  followed  to  the  sea. 
Bays  and  rivers  are  more  than  geometrical  divisions.  They  are  the  arteries  of  trade  and 
travel.  Below  the  twelve-nule  cirele,  the  true  boundary  between  Delaware  and  New  Jersey 
will  be  adjudged  to  be  the  middle  of  the  main  ship  channel  in  Delaware  River  and  Bay. 

Mr.  Justice  Cardoso  delivered  the  opinion  of  the  court*. 

Invoking  our  original  jurisdiction.  New  Jersey  brings  Delaware  into  this 
court  and  preLys  for  a  determination  of  the  boundary  in  Delaware  Bay  and 
River. 

The  controversy  divides  itself  into  two  branches,  distinct  from  each  other 
in  respect  of  facts  and  law.  The  first  branch  has  to  do  with  the  title  to  the 
bed  or  subaqueous  soil  of  the  Delaware  River  within  a  circle  of  twelve  miles 
about  the  town  of  New  Castle.  Delaware  claims  to  be  the  owner  of  the  en- 
tire bed  of  the  river  within  the  limits  of  this  circle  up  to  low  water  mark  on 
the  east  or  New  Jersey  side.  New  Jersey  claims  to  be  the  owner  up  to  the 
middle  of  the  channel.  The  second  branch  of  the  controversy  has  to  do  with 
the  boundary  line  between  the  two  states  in  the  river  below  the  circle  and  in 
the  bay  below  the  river.  In  that  territory  as  in  the  river  above.  New  Jersey 
bounds  her  title  by  the  Thalweg.  Delaware  makes  the  division  at  the  geo- 
graphical centre,  an  irregular  line  midway  between  the  banks  or  shores. 

The  Special  Master  appointed  by  this  court  in  January,  1930  (280  U.  S. 
529)  has  now  filed  his  report.  As  to  the  boundary  within  the  circle,  his  re- 
port is  in  favor  of  Delaware.  To  that  part  of  the  report  exceptions  have 
been  filed  by  New  Jersey.  As  to  the  boundary  in  the  bay  and  in  the  river 
below  the  circle,  his  report  is  in  favor  of  New  Jersey.  To  that  part  excep- 
tions have  been  filed  by  Delaware.  The  two  branches  of  the  controversy 
will  be  separately  considered  here. 

First.     The  boundary  wUhin  the  circle. 

Delaware  traces  her  title  to  the  river  bed  within  the  circle  through  deeds 
going  back  two  and  a  half  centuries  and  more. 

On  August  24,  1682,  the  Duke  of  York  delivered  to  William  Penn  a  deed 
of  feofifment  for  the  twelve  mile  circle  whereby  he  conveyed  to  the  feofifee 
"ALL  THAT  the  Towne  of  Newcastle  otherwise  called  Delaware  and  All 
that  Tract  of  Land  Ijring  within  the  Compass  or  Circle  of  Twelve  Miles  about 
the  same  scituate  lying  and  being  upon  the  River  Delaware  in  America  And 


JUDICIAL  DBdSIONB  333 

all  Islands  in  the  same  River  Delaware  and  the  said  River  and  Soyle  thereof 
lying  North  of  the  Southermost  part  of  the  said  Circle  of  Twelve  Miles  about 
the  said  Towne."  On  October  28, 1682,  there  was  formal  livery  of  seisin  of 
the  lands  and  waters  within  the  twelve  mile  circle.  John  Moll  and  Ephraim 
Herman,  attome3rs  appointed  in  the  deed  of  feoffment,  gave  possession  and 
seisin  ''by  delivery  of  the  fort  of  the  sd  Town  and  leaving  the  sd  William 
Penn  in  quiet  and  peaceable  possession  thereof  and  allso  by  the  delivery  of 
turf  and  twig  and  water  and  Soyle  of  the  River  of  Delaware."  "We  did  de- 
liver allso  imto  him  one  turf  with  a  twigg  upon  it  a  porringer  with  River 
water  and  Soyle  in  part  of  all  what  was  specified  in  the  sd  Indentures  or 
deeds." 

By  force  of  these  acts  there  was  conveyed  to  the  feoffee  any  title  to  the 
river  bed  within  the  circle  that  then  belonged  to  the  feoffor.  New  Jersey  in- 
sists, however,  that  the  feoffor,  the  Duke  of  York,  was  not  then  the  owner  of 
any  territory  west  of  the  easterly  side  of  the  Delaware  River,  and  hence  at 
the  time  of  the  feoffment  had  no  title  to  convey.  Letters  patent  from 
Charles  II,  dated  May  12,  1664,  had  granted  to  the  Duke  full  title  to  and 
government  of  a  large  territory  in  America,  embracing  much  of  New  England 
and  in  particular  ''all  the  land  from  the  west  side  of  Connecticut  River  to  the 
east  side  of  Delaware  Bay,"  not  including,  however,  lands  or  waters  to  the 
west.  True  the  Duke  had  gone  into  possession  of  lands  westward  of  the 
grant,  including  land  within  the  circle,  and  through  his  delegates  and  depu- 
ties was  exercising  powers  of  government.  His  acts  in  that  behalf  were  the 
outcome  of  conflicts  with  the  Dutch.  What  is  now  the  State  of  Delaware 
had  been  subject  to  the  government  of  the  Dutch  imtil  1664,  when  with  the 
victory  of  the  English  arms  it  became  an  English  colony.  From  that  time 
antil  August  24, 1682,  the  date  of  the  deed  of  feoffment,  Delaware  was  gov- 
erned (with  the  exception  of  a  brief  period  from  July,  1763,  to  February  9, 
1764)  as  a  dependency  of  the  Government  and  Colony  of  New  York  through 
governors  commissioned  by  the  Duke  of  York  and  Albany.  Upon  the  de- 
livery of  the  deed  to  Penn,  the  Duke  was  the  de  facto  overlord  of  the  land 
within  the  circle,  though  title  at  that  time  was  still  vested  in  the  Crown. 

The  deed  of  feoffment  had  in  it  a  covenant  for  further  assurance  at  any 
time  within  seven  years.  At  the  instance  of  Penn  and  with  little  delay,  the 
feoffor  took  steps  to  carry  out  this  covenant  and  thus  rectify  his  title.  On 
March  22, 1682/3,  letters  patent  under  the  Great  Seal  of  England  were  issued 
to  the  Duke  of  York  for  the  identical  lands  and  waters  described  in  the  deed 
of  feoffment  from  York  to  William  Penn.*    There  is  no  doubt  that  these  let- 

'  The  following  is  the  description: 

"AU  that  the  Towne  of  Newcastle  otherwise  called  Delaware  and  the  fort  therein  or  there- 
unto belonging  scituate  l3ring  and  being  between  Maryland  and  New  Jersey  in  America  And 
all  that  Tract  of  land  lying  within  the  Gompasse  or  Circle  of  twelve  miles  about  the  said 
Towne  Scituate  lying  and  being  upon  the  River  of  Delaware  and  all  Islands  in  the  said  River 
of  Delaware  and  the  said  River  and  Soyle  thereof  lying  North  of  the  Southermost  part  of  the 
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ters  were  delivered  to  the  Duke.  The  Special  Master  has  found  upon  evi- 
dence supporting  the  conclusion  that  they  were  afterwards  delivered  to 
Penn  from  whom  they  passed  to  his  descendants.  The  Master  also  found, 
and  again  upon  sufficient  evidence,  that  the  letters  patent  so  delivered  '  Vere 
never  thereafter  surrendered,  nor  was  the  grant  of  lands  and  waters  thereby 
made  ever  abandoned  nor  was  its  validity  ever  impaired  by  any  act  or  pro- 
ceeding.'' By  force  of  this  grant  there  passed  to  the  Duke  of  York  a  title  to 
the  land  within  the  circle  which  inured  by  estoppel  to  the  grantee  under  the 
feofifment. 

The  appUcable  principle  in  such  circumstances  is  among  the  rudiments  of 
the  law  of  property.  The  covenant  generating  the  estoppel  is  commonly  one 
of  warranty  or  seisin.  Irvine  v,  Irvine,  9  Wall.  617;  Van  Rensselaer  v. 
Kearney,  11  How.  297, 323, 326;  Teflft  v,  Munson,  57  N.  Y.  97;  Vanderheyden 
V.  Crandall,  2  Denio  9;  aflf'd  1  N.  Y.  491;  White  v.  Patten,  24  Pick.  324.« 
The  effect  is  the  same  where  the  covenant  is  one  for  further  assurance.  Tay« 
lor  V.  Debar,  1  Chan.  Cas.  274  (1676);  Lamb  v.  Carter,  14  Fed.  Cas.  991;  1 
Sawy.  212;  Wholey  v.  Cavanaugh,  88  Cal.  132;  Hope  v.  Stone,  10  Minn.  114; 
Norfleet  v.  Russell,  64  Mo.  176.  To  enforce  that  conclusion  we  do  not  need 
to  wander  far  afield  and  consider  other  deeds  than  the  specific  one  in  ques- 
tion. There  exists  for  our  enlightenment  the  opinion  of  the  Chancellor  in  an 
historic  litigation  where  the  relation  between  the  feoffment  of  August,  1682, 
and  the  later  patent  from  the  Crown,  was  the  very  point  at  issue.  A  dispute 
had  arisen  between  Lord  Baltimore  and  Penn  as  to  the  title  to  part  of  the 
Delaware  territory.  On  May  10,  1732,  after  Penn  was  in  his  grave,  there 
was  an  agreement  between  his  sons  and  Baltimore  for  the  settlement  of  the 
boundaries  between  Pennsylvania,  Delaware  and  Maryland.  Three  3rear8 
later  a  bill  was  filed  in  Chancery  for  the  specific  performance  of  the  agree- 
ment  of  May,  1732,  to  which  suit  the  Attorney  General  was  made  a  party  as 
the  representative  of  the  Crown.'  The  Duke  of  York  had  become  King 
under  the  name  of  James  II  on  February  6, 1685,  and  George  II  sat  upon  the 
throne  when  the  cause  in  Chancery  was  heard.  The  Lord  Chancellor,  Hard- 
wicke,  gave  judgment  for  the  Penns.  Penn  v.  Lord  Baltimore,  1  Ves.  Sen. 
444 ;  also  Ridg.  t  H.  332.  In  his  opinion  he  holds  that  the  effect  of  the  letters 
patent  is  to  make  the  deed  of  feoffment  good  either  by  force  of  an  estoppel  or 
by  converting  the  feoffor  into  a  trustee  for  the  feoffee.     The  objection  is 

said  Circle  of  twelve  miles  about  the  said  Towne  And  all  that  Tract  of  Land  upon  Delaware 
River  and  Bay  beginning  twelve  miles  South  from  the  said  Towne  of  Newcastle  otherwise 
called  Delaware  and  extending  South  to  Cape  Lopen." 

Powers  of  government  and  other  proprietary  and  seignorial  rights  were  granted  to  the 
Duke  along  with  ownership  of  the  fee. 

*  Compare,  however,  as  to  covenants  of  seisin,  Doane  v,  Willcut,  5  Gray  328;  Allen  v.  Say- 
ward,  5  Me.  446. 

*  The  Attorney  General  filed  two  answers  in  the  cause,  neither  of  which  asserted  any  bene- 
ficial title  in  the  Crown,  but  merely  prayed  that  the  court  might  ''Preserve  all  such  Rights 
Title  and  Interest  of  in  or  to  the  Premises  as  shall  appertain  or  belong  to  his  Majesty." 
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urged  upon  him  that  an  estoppel  will  not  prevail  against  the  Crown.  The 
Chancellor  makes  it  plain  that  he  is  not  favorably  impressed.  "For  the 
Duke  of  York,  being  then  [i.  e.,  at  the  date  of  the  feoffment]  in  nature  of  a 
eonunon  person,  was  in  a  condition  to  be  estopped  by  a  proper  instrument," 
At  the  Bame  time,  he  is  diffident  about  declaring  a  technical  e^oppel,  nor  is 
there  need  to  go  so  far.  If  his  Majesty  was  not  estopped,  he  was  in  any 
event  a  truBl  ee  of  the  title  for  the  use  of  the  feoffee,  which  will  bring  about  a 
like  result.  "The  Duke  of  York  ,  .  .  while  a  subject  was  to  be  considered 
as  a  trustee;  why  not  afterwards  as  a  royal  trustee?"  "His  successors  take 
the  legal  est&te  under  the  same  equity;  and  it  issufiicient  for  plaintiffs  if  they 
have  an  equitable  estate."  So  Lord  Baltimore  must  make  performance  in 
accordance  with  the  contract.  True,  the  decree  for  performance  will  be 
"without  prejudice  to  any  prerogative,  right,  or  interest  in  the  Crown." 
Thie  again  ia  by  virtue  of  the  deference  owing  to  the  Crown  by  the  keeper  of 
his  conscience.  "Being  liberated  from  the  restraints  of  the  lord  chancellor, 
we  are  at  liberty  to  say,  that  the  duke,  at  the  date  of  the  deeds,  being  a  sub- 
ject, was,  in  this  respect,  only  'a  common  person,'  and  as  much  bound  by 
estoppel  as  any  other  subject."  Per  Sergeant,  Arbitrator,  in  the  case  of  Pea 
Patch  Island,  30  Fed.  Caa.  1123,  1151. 

In  the  meantime  Penn  had  proceeded  to  organize  a  government  for  the 
Delaware  territory.  On  October  29,  1682,  he  issued  a  summons  to  persons 
of  note  in  the  community  to  meet  him  at  the  Town  of  New  Castle  on  Novem- 
ber 2  tor  the  holding  of  a  General  Court  to  settle  the  jurisdiction  of  the  terri- 
tory. At  thai  court  he  announced  his  title  derived  from  the  Duke  of  York, 
and  instructed  the  magistrates  that  until  laws  were  enacted  by  a  proper  as- 
sembly they  should  take  for  their  guide  the  laws  that  had  been  provided  by 
his  Royal  Highness  for  the  Province  of  New  York,  promising  that  they 
should  be  governed  thereafter  by  such  laws  and  orders  as  they  should  con- 
sent to  by  their  own  deputies  and  representatives.  A  general  assembly  hav- 
ing been  summoned,  an  Act  of  Union  was  passed,  December  7, 1682,  whereby 
the  three  counties  of  Delaware  territory  were  annexed  to  Pennsylvania,  In 
the  same  month  was  enacted  an  Act  of  Settlement  providing  for  a  Provincial 
Council  and  Assembly  and  reciting  the  letters  patent  to  Pennsylvania  and 
the  deeds  of  release  and  feoffment  from  the  Duke  of  York.  Following  the 
estabhshment  of  this  government,  Penn  and  his  successors  as  proprietaries 
and  governors,  and  the  Assembly  and  Council  of  the  Province,  together  with 
the  Assembly  of  the  Lower  Counties  subsequently  established,  continued  to 
exercise  the  power  of  government  in  all  its  plenitude  over  Pennsylvania  and 
the  Delaware  territory.  This  continued  until  the  Revolution  except  for  a 
brief  interruption  during  the  reign  of  William  and  Mary. 

There  were,  it  is  true,  intermittent  challenges  both  of  the  proprietary  in- 
terest of  Penn  and  bis  successors  and  of  their  governmental  powers.  As  to 
these  last,  the  most  serious  challenge  was  one  that  followed  the  accession  of 
William  and  Mary  in  February,  ldS9,  after  the  deposition  of  James  II  as  the 
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result  of  the  ^'Glorious  Revolution."  Penn,  who  had  been  a  favorite  of 
royalty  during  the  reign  of  James,  was  for  a  time  imder  a  cloud.  In  1692,  he 
was  removed  from  the  Government  of  Pennsylvania,  including  the  New 
Castle  coimtry,  and  his  place  given  to  a  successor.  But  he  was  soon  restored 
to  power,  and,  it  seems,  to  the  royal  confidence.  In  August,  1604,  there  was 
an  Order  in  Council  by  which  he  was  reestablished  in  his  former  office.  In 
the  same  month  letters  patent  issued  imder  the  Great  Seal  of  State  restoring 
him  in  the  most  formal  way  to  the  administration  of  the  government  of  the 
''said  province  and  territories,"  and  revoking  any  other  appointment  incon- 
sistent therewith. 

This  patent,  it  would  seem,  had  settled  for  all  time  the  validity  of  his  exer- 
cise of  governmental  powers,  however  much  it  may  have  left  in  doubt  his 
title  to  the  land.  Mutterings  of  uncertainty,  however,  continued  to  be 
heard  as  to  his  rights  and  powers  in  both  aspects.  In  1701,  he  had  corre- 
spondence with  the  Board  of  Trade  which  showed  itself  restless  on  the  sub- 
ject of  his  ownership.  At  intervals  dining  the  reign  of  Anne  and  afterwards 
he  was  required  to  sign  a  declaration  that  the  approval  by  the  Crown  of  his 
governmental  acts,  such  as  the  appointment  of  a  deputy,  was  not  to  be  con- 
strued in  any  manner  to  diminish  "her  Majesty's  claim  of  right  to  the  said 
three  lower  counties."  But  the  claims  of  right  thus  reserved  were  never  ad- 
mitted by  Penn  to  be  valid,  nor  were  they  ever  pressed  by  the  Crown.  Not 
even  the  petitions  of  jealous  rivals,  egging  the  Crown  on,  were  of  avail  to 
wake  it  into  action.  Thus,  in  1717,  the  Earl  of  Sutherland  applied  for  a 
grant  of  the  three  Lower  Coimties,  asserting  that  he  was  ready  to  prove  that 
the  title  was  in  the  Crown.  The  Attorney  General  issued  a  sununons  to 
Penn  to  be  present  at  a  hearing,  but  Penn,  who  had  suffered  a  stroke  of 
apoplexy,  was  unable  to  appear,  and  the  proceeding  was  allowed  to  lapse.  A 
Uke  fate  awaited  similar  petitions  submitted  in  later  years.  Reservations  of 
the  royal  claims  might  continue  to  be  made  by  cautious  scriveners.  By  the 
time  of  the  Revolution  they  were  little  more  than  pious  formulas.  A  title, 
good  of  record  when  reinforced  by  the.patent  of  1683,  had  been  confirmed  by 
a  century  of  undisturbed  possession.  When  the  Treaty  of  Paris  was  signed 
in  1783,  the  land  within  the  circle  was  part  of  the  territory  of  Delaware,  and 
the  title  was  in  the  Penns  or  in  persons  claiming  imder  them. 

The  Declaration  of  Independence  had  made  Delaware  a  state  with  bounda- 
ries fixed  as  of  that  time.  Nothing  that  was  done  by  her  legislature  there- 
after has  had  the  effect  of  cutting  down  her  territorial  limits,  however  much 
it  may  have  affected  the  private  ownership  of  the  Penns  and  their  successors. 
Nothing  thereafter  done  has  had  the  effect  of  adding  to  the  territory  then 
belonging  to  New  Jersey.  Even  so,  a  word  must  be  said  as  to  resolutions  and 
statutes  that  became  a  law  in  Delaware  shortly  after  the  treaty  of  peace, 
since  they  are  much  reUed  upon  by  New  Jersey  as  marking  the  true  boimdary. 
The  legislation  is  directed  to  the  disposition  of  unappropriated  lands.  A 
resolution  of  January  16, 1703,  recommends  to  the  citizens  of  Delaware  "to 
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take  up  no  Warrants,  and  to  accept  of  no  Patents  or  Deeds  whatever,  from 
John  Penn  the  Younger  and  John  Penn,  or  either  of  them,  or  their  Agents  or 
Attornies."  A  statute  of  February  2,  1793,  visits  the  penalty  of  a  fine  on  in- 
babitanti  refusing  to  abide  by  these  recommendations  and  accepting  any 
gnuta  of  vacant  or  uncultivated  lands  except  from  persons  acting  under  the 
authority  of  the  state.  Another  statute  (February  7,  1794)  recites  in  an 
elaborate  preamble  that  "the  right  to  the  soil  and  lands  within  the  known  and 
established  limits  of  this  state,  nas  heretofore  claimed  by  the  crown  of  Great 
Britain,"  that  by  the  treaty  of  peace  between  his  Britannic  Majesty  and  the 
United  States  of  America,  his  Majesty  "telinquished  all  rights,  proprietary 
and  territorial  within  the  limits  of  the  said  United  States,  to  the  citizens  of 
the  same,  for  their  sole  use  and  benefit;  by  virtue  whereof  the  soil  and  landa 
within  the  limits  of  this  state  became  the  right  and  property  of  the  citizens 
thereof,"  and  that  "the  claims  of  the  late  and  former  pretended  proprietaries 
of  this  state,  to  the  soil  and  lands  contained  within  the  same,  are  not  founded 
either  ia  law  or  in  equity." 

We  do  not  yield  assent  to  the  contention  that  the  effect  of  these  acts  was  to 
establish  a  new  boundary  between  Delaware  and  New  Jersey  either  as  the 
Tesult  of  estoppel  or  through  practical  construction.  There  is  no  element  of 
estoppel.  The  declarations  in  respect  of  title  were  not  addressed  to  New 
Jersey,  nor  did  action  follow  on  the  faith  of  them.  There  is  not  even  a  suffi- 
oient  basis  for  a  claim  of  practical  construction.  The  declarations  were 
framed  alio  intuitu,  with  an  eye  to  private  titles,  not  to  pubUc  boundaries. 
Id  the  economic  unrest  and  disturbance  of  the  day,  the  inhabitants  of  Dela- 
ware were  ready  to  disavow  the  claims  of  the  Penns  and  others  to  the  owner- 
ship of  vast  areas  of  uncultivated  land.  This  is  far  from  meaning  that  there 
was  a  disavowal  of  the  grants  whereby  the  colony  of  Delaware  had  derived  its 
form  and  being.  What  the  legislation  had  in  view  was  enlargement,  not  re- 
striction, of  the  domain  of  common  ownership.  The  truth,  indeed,  is  that 
for  the  purpose  of  an  inquiry  into  the  boundaries  between  colonies  or  states, 
questions  of  private  ownership  are  of  secondary  importance.  The  Penns' 
title  may  have  been  misjudged,  or  may  even  iiave  failed  for  reasons  not  now 
apparent,  and  yet  it  does  not  follow  that  the  boundaries  of  New  Jersey  had 
thereby  been  enlarged  or  those  of  Delaware  curtailed.  Such  a  result  could 
not  be  wrought  without  successfully  impeaching  the  letters  patent  of  1683 
whereby  a  seigniory  in  the  new  world  was  conveyed  by  Charles  to  James. 
The  effect  of  those  letters  was  to  define  the  territorial  limits  of  the  province  or 
colony  of  Delaware,  whether  Penn  and  his  successors  took  anything  thereby 
or  not.  The  colony  of  Delaware  as  defined  by  this  patent  was  the  one  that 
declared  its  independence  in  1776  and  that  succeeded  in  1783  to  any  fragment 
of  ownership  abiding  in  the  Crown.  In  resuming  the  title  to  uncultivated 
lands,  its  people  had  no  thought  of  modifying  the  ancient  boundaries,  of  re- 
linquishing a  foot  of  Boil  above  the  waters  or  below.  The  later  history  of  the 
controversy  between  the  states  makes  this  abundantly  clear,  if  it  could  other- 
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wise  be  doubtful.  What  concerns  us  now  is  more  than  a  question  of  meum 
and  tuum  between  one  man  and  another.  Our  concern  is  with  the  meaning 
of  an  instrument  of  government,  a  patent  of  jurisdiction,  which  was  to  gen- 
erate a  state. 

The  letters  patent  of  March,  1683,  being  basic  to  the  defendant's  title, 
there  must  be  another  word  of  reference  to  the  contention  for  the  complain- 
ant that  the  letters  were  surrendered  in  April,  1683,  a  month  after  they  were 
granted.  The  Special  Master,  as  we  have  already  stated,  has  made  a  finding 
to  the  contrary,  and  has  summarized  the  evidence.  There  would  be  no 
profit  now  in  repeating  the  anal3rsis.  Not  only  does  the  Master  find  that 
there  was  no  surrender  of  the  patent,  he  finds  that  the  original  patent  is  in 
evidence  before  him.  His  holding  that  there  was  no  surrender  is  in  line  with 
Lord  Hardwicke's  judgment  in  Penn  v.  Lord  Baltimore.  His  holding  that 
the  original  letters  are  extant  and  in  the  custody  of  Delaware  is  in  line  with 
the  judgment  of  the  arbitrator,  rendered  eighty-five  years  ago,  in  the  case  of 
Pea  Patch  Island,  supra.  We  see  no  adequate  reason  for  rejecting  his  con- 
clusion. 

Assuming  the  existence  of  the  patent.  New  Jersey  makes  the  claim  that  in 
its  application  to  the  river  bed  it  is  void  upon  its  face  in  that  the  Crown  was 
without  power  to  grant  away  the  soil  beneath  navigable  waters.  The  objec- 
tion will  not  hold.  The  letters  patent  to  the  Duke  of  York  and  the  grant 
from  York  to  Penn  were  not  for  private  uses  solely,  but  for  purposes  of  gov- 
ernment. There  is  high  authority  for  the  view  that  power  was  in  the  Crown 
by  virtue  of  the  jtis  privatum  to  convey  the  soil  beneath  the  waters  for  uses 
merely  private,  but  subject  alwa3rs  to  the  jus  publicum,  the  right  to  navigate 
and  fish.  Commonwealth  v,  Alger,  7  Cush.  53;  People  v.  N.  Y.  &  S.  I.  Ferry 
Co.,  68  N.  Y.  71,  76;  People  v.  Steeplechase  Park  Co.,  218  N.  Y.  469,  473; 
Shively  v.  Bowlby,  152  U.  S.  1, 13;  Hale,  De  Jure  Maris,  p.  22.  Never  has  it 
been  doubted  that  the  grant  will  be  upheld  where  the  soil  has  been  conveyed 
as  an  incident  to  the  grant  or  delegation  of  powers  strictly  governmental. 
Martin  v,  Waddell,  16  Pet.  367,  410,  413;  Massachusetts  v.  New  York,  271 
U.  S.  65,  89,  90.  In  such  circumstances,  ''the  land  under  the  navigable 
waters  passed  to  the  grantee  as  one  of  the  royalties  incident  to  the  powers  of 
government;  and  were  to  be  held  by  him  in  the  same  manner,  and  for  the 
same  purposes  that  the  navigable  waters  of  England,  and  the  soils  imder 
them,  are  held  by  the  Crown."  Martin  v,  Waddell,  supra,  p.  413.  The 
grant  from  Charles  II  to  York  was  upon  its  face  an  instrument  of  govern- 
ment. The  feoffments  from  York  to  Penn  were  in  furtherance  of  kindred 
ends.  Penn  had  no  thought  of  using  his  title  to  the  soil  as  an  obstruction  to 
navigation  or  to  any  other  common  right.  In  a  letter  to  one  of  his  commis- 
sioners he  writes  as  early  as  April,  1683,  concerning  boundary  negotiations 
with  the  Province  of  New  Jersey:  "Insist  upon  my  Title  to  ye  River,  Soyl  and 
Islands  thereof  according  to  Grant.  .  .  .  Whatever  bee  ye  Argument,  they 
are  bounded  Westward  by  the  Biver  Delaware,  yn  they  cannot  go  beyond 
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'  low  water  mark  for  land.  They  have  ye  Liberty  of  ye  River,  but  not  ye 
Propriety."  The  title  to  the  soil,  which  was  subject  to  the  jus  publicum 
wliile  it  was  vested  in  the  King  and  his  grantees,  is  subject  to  the  same  re- 
Btrictiona  in  the  ownership  of  Delaware.  The  patent  and  the  deeds  under 
it  are  not  void  for  want  of  power. 

Delaware's  chain  of  title  has  now  been  followed  from  the  feoffment  of  1682 
to  the  early  days  of  statehood,  and  has  been  found  to  be  unbroken.  The 
qoestion  remains  whether  some  other  and  better  chain  can  be  brought  for- 
ward by  New  Jersey.  Unleas  this  can  be  done,  Delaware  must  prevail.  But 
down  to  the  Peace  of  1783  at  the  end  of  the  Revolution,  New  Jersey  has  no 
ehain  to  ofifer.  Up  to  that  time,  if  not  afterwards,  her  reliance  is  less  upon 
the  strength  of  her  own  title  than  on  the  weakness  of  her  adversary's.  The 
supposed  defects  have  already  been  reviewed  in  this  opinion,  and  have  been 
found  to  be  unreal.  There  is  still  to  be  coQsidered  whether  events  during  the 
years  of  statehood  have  worked  a  change  of  ownership.  New  Jersey  argues 
that  they  have,  though  not  even  during  those  years  does  she  build  her  claim 
of  title  upon  instruments  of  record.  Her  claim  is  rather  this,  that  through 
the  exercise  of  dominion  by  riparian  proprietors  and  by  the  officers  of  go^'e^n- 
ment,  title  to  the  subaqueous  soil  up  to  the  centre  of  the  channel  has  been 
developed  by  prescription.  The  Special  Master  held  otherwise,  and  we  are 
in  accord  with  his  conclusion. 

The  acts  of  dominion  by  riparian  proprietors  are  connected  with  the  build- 
ing of  wharves  and  piers  that  project  into  the  stream.  The  structures  were 
built  and  maintained  without  protest  on  the  part  of  Delaware,  and  no  doubt 
with  her  approval.  There  is  nothing  in  their  presence  to  indicate  an  aban- 
donment by  the  sovere^  of  title  to  the  soil.  By  the  law  of  waters  of  many 
of  our  states,  a  law  which  in  that  respect  has  departed  from  the  common  law 
of  England,  riparian  proprietors  have  very  commonly  enjoyed  the  privilege 
of  gaining  access  to  a  stream  by  building  wharves  and  piers,  and  this  though 
the  title  to  the  foreshore  or  the  bed  may  have  been  vested  in  the  state. 
Yates  V.  Milwaukee,  10  Wall.  497;  Scranton  v.  Wheeler,  179  U.  S.  141,  157, 
158;  Shively  v.  Bowlby,  supra,  at  pp.  24,  55;  Town  of  Brookhaven  v.  Smith, 
188  N.  Y.  74;  United  States  v.  Dem,  289  U.  S.  352,  357.  New  Jersey  in 
particular  has  been  liberal  m  according  such  a  license  (State  f.  Jersey  City,  25 
N.  J.  Law  525),  and  so,  it  seems,  has  Delaware  (Harlan  &  HoUingsworth  Co. 
V.  Paachall,  5  Del.  Ch.  435;  State  v.  Reybold,  5  Harr.  484,  486),  though  in 
Delaware,  unlike  New  Jersey,  title  to  the  foreshore  is  in  the  riparian  pro- 
prietor. From  acquiescence  in  these  improvements  of  the  river  front,  there 
can  be  no  legitimate  inference  that  Delaware  made  over  to  New  Jersey  the 
title  to  the  stream  up  to  the  middle  of  the  chaimel  or  even  the  soil  under  the 
piers.  The  privilege  or  license  was  accorded  to  the  owners  individually  and 
even  as  to  them  was  bounded  by  the  lines  of  their  possession. 

Apart  from  these  acts  of  dominion  by  riparian  proprietors,  there  are  other 
acts  of  dominion  by  New  Jersey  and  its  ^ents  which  are  relied  upon  now  as 
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indicative  of  ownership.  They  include  the  service  of  process,  civil  and 
criminal;  the  assessment  of  improvements  for  the  purpose  of  taxation;^  and 
the  execution  of  deeds  of  conveyance  to  the  United  States  and  others.  Of 
all  it  is  enough  to  say  that  they  are  matched  by  many  other  acts,  equally  in- 
dicative of  ownership  and  dominion,  by  the  Government  of  Delaware.  The 
Master  summarizes  the  situation  with  the  statement  that  "at  no  time  has  the 
State  of  Delaware  ever  abandoned  its  claim,  dominion  or  jurisdiction  over 
the  Delaware  River  within  said  twelve-mile  circle,  nor  has  it  at  any  time 
acquiesced  in  the  claim  of  the  State  of  New  Jersey,  thereto,  except  as  modi- 
fied by  the  .  .  .  Compact  of  1905." 

The  truth  indeed  is  that  almost  from  the  beginning  of  statehood  Delaware 
and  New  Jersey  have  been  engaged  in  a  dispute  as  to  the  boundary  between 
them.  There  is  no  room  in  such  circumstances  for  the  application  of  the 
principle  that  long  acquiescence  may  establish  a  boundary  otherwise  un- 
certain. Vermont  v.  New  Hampshire,  289  U.  S.  593,  613;  Indiana  v.  Ken- 
tucky, 136  U.  S.  479,  509,  511;  Massachusetts  v.  New  York,  supra,  p.  95. 
Acquiescence  is  not  compatible  with  a  century  of  conflict.  Only  a  few  in- 
stances will  be  mentioned  among  many  that  are  available.  In  1813,  the 
Delaware  Assembly  ceded  to  the  United  States  an  island  in  the  Delaware 
River,  east  of  the  main  channel  and  within  the  twelve  mile  circle,  for  the 
erection  of  a  fort.  A  controversy  arose  between  the  United  States  as  holder 
of  the  Delaware  title  and  Henry  Gale  who  claimed  under  New  Jersey.  In 
1836,  Gale  brought  ejectment  in  the  United  States  Circuit  Court  against 
Beling,  a  tenant.  Mr.  Justice  Baldwin  charged  the  jury  that  Penn  had  no 
title,  but  the  charge  makes  it  plain  that  he  had  no  knowledge  of  the  letters 
patent  of  1683,  and  that  they  were  not  in  evidence  before  him.  Later  an 
arbitration  was  agreed  upon  between  Humphrey,  who  had  succeeded  to  the 
New  Jersey  title,  and  the  Government  of  the  United  States,  represented  by 
the  Secretary  of  War.  In  that  proceeding  the  award  was  in  favor  of  the 
Government.  The  opinion  by  the  arbitrator,  which  was  announced  in  Janu- 
ary, 1849,  is  a  careful  and  able  statement  of  the  conflicting  claims  of  right. 
See  the  case  of  Pea  Patch  Island^  supra.  But  the  controversy  would  not 
down.  In  1877,  New  Jersey  began  a  suit  in  this  court  to  establish  the  dis- 
puted boundary.  It  slumbered  for  many  years,  and  finally  in  April,  1907, 
was  discontinued  without  prejudice.  205  U.  S.  550.  If  a  record  such  as  this 
makes  out  a  title  by  acquiescence,  one  is  somewhat  at  a  loss  to  know  how 
protest  would  be  shown. 

The  complainant  builds  another  argument  upon  a  compact  with  the  de- 
fendant which  was  ratified  by  the  parties  in  March,  1905,  and  approved  by 
Congress  in  January  of  that  year.    34  Stat.  c.  394,  p.  858.     We  are  told  that 

*  The  complainant  points  for  illustration  to  the  construction  of  important  works  for  the 
use  of  the  Dupont  Co.  4,400  feet  below  low  water  level,  and  taxation  of  these  worics  like  other 
property  in  New  Jersey.  At  that  time  controversy  was  flagrant  between  the  two  states. 
No  inference  of  ownership  can  be  drawn  from  dominion  exerted  in  such  conditions. 
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l^  this  compact  the  controverey  was  set  at  rest  and  the  claim  of  Delaware 
abftDdoned.  It  is  an  argument  wholly  without  force.  The  compact  of  1905 
provides  for  the  enjoyment  of  riparian  rights,  for  concurrent  juriediction  in 
respect  of  civil  and  criminal  process,  and  for  concurrent  rights  of  fishery. 
Beyond  that  it  does  not  go.  "Nothing  herein  contained  shall  affect  the 
traritorial  limits,  rights,  or  jurisdiction  of  either  State  of,  in,  or  over  the  Dela- 
ware River,  or  the  ownership  of  the  subaqueoua  soil  thereof,  except  as  herein 
ei^reesly  set  forth." 

This  opinion,  though  it  has  Bummarized  many  facta  and  arguments,  has 
perforce  omitted  many  others,  important  in  the  view  of  counsel.  We  con- 
tent ourselves  with  the  statement  that  they  have  not  been  overlooked. 
Omiaeion  is  the  less  serious  in  view  of  the  able  and  comprehensive  report  sub- 
mitted by  the  Special  Master.  All  that  matters  most  in  this  keen  but  ami- 
cable controversy  is  there  set  forth  at  large,  and  there  and  in  the  supporting 
documents  the  student  of  our  local  history  can  live  it  over  when  he  will. 

We  uphold  the  title  of  Delaware  to  the  land  within  the  circle. 

Second.     The  boundary  below  the  circle  in  the  lower  river  and  the  bay. 

Below  the  twelve  mile  circle  there  is  a  stretch  of  water  about  five  miles 
Icmg,  not  different  in  its  physical  characteristics  from  the  river  above,  and 
below  this  is  another  stretch  of  water  forty-five  miles  long  where  the  river 
broadens  into  a  bay. 

The  title  to  the  soil  of  the  lower  river  and  the  bay  is  unaffected  by  any 
grant  to  the  Dulce  of  York  or  others.  The  letters  patent  to  James  do  not  af- 
fect the  ownership  of  the  bed  below  the  circle.  Up  to  the  time  when  New 
Jersey  and  Delaware  became  independent  states,  the  title  to  the  soil  under 
the  waters  below  the  circle  was  still  in  the  Crown  of  England.  When  in- 
dependence was  achieved,  the  precepts  to  be  obeyed  in  the  division  of  the 
waters  were  those  of  international  law.  Handly's  Lessee  v.  Anthony,  5 
Wheat.  374,  379. 

International  law  today  divides  the  river  boundaries  between  states  by  the 
middle  of  the  main  channel,  when  there  is  one,  and  not  by  the  gec^raphical 
centre,  half-way  between  the  banks.  Iowa  v.  Illinois,  147  IT.  S.  1,  7,  8,  9; 
Keokuk  &  Hamilton  Bri^e  Co.  v,  IlUnois,  175  V.  S.  626,  631;  Louisiana  v. 
Mississippi,  202  U.  S.  I,  49;  Arkansas  v.  Tennessee,  246  U.  S.  158,  169,  170; 
Arkansas  v.  Mississippi,  250  U.  8.  39;  Minnesota  v.  Wisconsin,  252  U.  S.  273, 
282.  It  applies  the  same  doctrine,  now  known  as  the  doctrine  of  the  Thalweg, 
to  estuaries  and  bays  in  which  the  dominant  saiUng  channel  can  be  followed 
to  the  sea.  Louisiana  v.  Mississippi,  supra;  and  compare  1  Halleck  Inter- 
national Law,  4th  ed.,  p.  1S2;  Moore,  Digest  I ntematioTtal  Law,  Vol.  l,p.  617; 
Matter  of  Deooe  Manufacturing  Co.,  108  U.  S.  401 ;  The  Fame,  8  Fed.  Gas.  984, 
Story,  J. ;  The  Open  Boat,  18  Fed.  Cas.  751,  Ware,  J.  The  Thalweg,  or  down- 
way,  is  the  track  taken  by  boats  in  their  course  down  the  stream,  which  is 
that  of  the  strongest  current.  1  Westlake,  /nfemah'onal  Law,  p.  144;  Orban, 
Etude  de  Droit  Flvsidl  Irdemational,  p.  343;  Kaeckenbeok,  International 
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Rivers,  p.  176;  Hyde,  supra;  Fiore,  International  Law  Codified,  §  1061 ;  Calvo, 
Dictionnaire  de  Droit  International.  Delaware  makes  no  denial  that  this  is  the 
decisive  test  whenever  the  physical  conditions  define  the  track  of  navigation. 
Her  position  comes  to  this,  that  the  bay  is  equally  navigable  in  all  directions, 
or  at  all  events  was  so  navigable  in  1783,  and  that  in  the  absence  of  a  track  of 
navigation  the  geographical  centre  becomes  the  boundary,  not  of  choice,  but 
of  necessity.  As  to  the  section  of  the  river  between  the  bay  and  the  circle, 
the  same  boundary  is  to  be  accepted,  we  are  told,  as  a  matter  of  convenience. 

The  findings  of  the  Special  Master,  well  supported  by  the  evidence,  over- 
come the  argument  thus  drawn  from  physical  conditions.  He  finds  that  "as 
early  as  Fisher's  Chart  of  Delaware  Bay  (1756)  there  has  been  a  well-defined 
channel  of  navigation  up  and  down  the  Bay  and  River,"  in  which  the  current 
of  water  attains  its  maximum  velocity;  that  "Delaware  River  and  Bay,  on 
account  of  shoals,  are  not  equally  navigable  in  all  directions,  but  the  main 
ship  channel  must  be  adhered  to  for  safety  in  navigation";  that  the  Bay,  ac- 
cording to  the  testimony,  "is  only  an  expansion  of  the  lower  part  of  the  Dela- 
ware River,"  and  that  the  fresh  water  of  the  river  does  not  spread  out  uni- 
formly when  it  drains  into  the  bay,  but  maintains  a  continuing  identity 
through  its  course  into  the  ocean.  "The  record  shows  the  existence  of  a  well- 
defined  deep  water  saiUng  channel  in  Delaware  River  and  Bay  constituting 
a  necessary  track  of  navigation,  and  the  boundary  between  the  States  of 
Delaware  and  New  Jersey  in  said  bay  is  the  middle  of  said  channel." 

The  underlying  rationale  of  the  doctrine  of  the  Thaltoeg  is  one  of  equality 
and  justice.  "A  river,"  in  the  words  of  Holmes,  J.  (New  Jersey  v.  New 
York,  283  U.  S.  336, 342)  "is  more  than  an  amenity,  it  is  a  treasure."  If  the 
dividing  Une  were  to  be  placed  in  the  centre  of  the  stream  rather  than  in  the 
centre  of  the  channel,  the  whole  track  of  navigation  might  be  thrown  within 
the  territory  of  one  state  to  the  exclusion  of  the  other.  CTonsiderations  such 
as  these  have  less  importance  for  commonwealths  or  states  united  under  a 
general  government  than  for  states  wholly  indepiendent.  Per  Field,  J.  in 
Iowa  t;.  Illinois,  supra,  p.  10.  None  the  less,  the  same  test  will  be  appUed  in 
the  absence  of  usage  or  convention  pointing  to  another.  Iowa  t;.  Illinois, 
supra.  Indeed,  in  1783,  the  equal  opportunity  for  use  that  was  derived  from 
equal  ownership  may  have  had  a  practical  importance  for  the  newly  liberated 
colonies,  still  loosely  knit  together,  such  as  it  would  not  have  today.  They 
were  not  taking  any  chances  in  affairs  of  vital  moment.  Bays  and  rivers  are 
more  than  geometrical  divisions.     They  are  the  arteries  of  trade  and  travel. 

The  commentators  tell  us  of  times  when  the  doctrine  of  the  Thalweg  was 
still  unknown  or  undeveloped.  Anciently,  we  are  informed,  there  was  a 
principle  of  co-dominion  by  which  boundary  streams  to  their  entire  width 
were  held  in  common  ownership  by  the  proprietors  on  eitho*  side.  1  Hyde, 
IfUemational  Law,  p.  243,  §  137.  Then,  with  Grotius  and  Vattel,  came  the 
notion  of  equality  of  division  (Nys,  Droit  InlemaHonal,  VoL  1,  pp.  425,  426; 
Hyde,  siupra,  p.  244,  citing  Grotius,  De  Jure  BdU  ac  Pads,  and  Vattel, 
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Law  of  Nations)  f  though  how  this  was  to  be  attained  was  still  indefinite  and 
uncertain,  as  the  citations  from  Grotius  and  Vattel  show.^  Finally,  about 
the  end  of  the  eighteenth  century,  the  formula  acquired  precision,  the  middle 
of  the  "stream"  becoming  the  middle  of  the  "channel."  There  are  state- 
ments by  the  commentators  that  the  term  Thalweg  is  to  be  traced  to  the 
Congress  of  Rastadt  in  1797  (Engelhardt,  Du  RSgime  Cotwentionnel  des 
Fleuves  InlemaUonaux,  p.  72;  Koch,  Histoire  des  TraiUs  de  Paix,  Vol.  5, 
p.  166),  and  the  Treaty  of  Lun^ville  in  1801.  Hyde,  supra^  pp.  245,  246; 
Kaeckenbeck,  International  Rivera^  p.  176;  Adami,  National  Frontiers^ 
translated  by  Behrens,  p.  17.  If  the  term  was  then  new,  the  notion  of 
equality  was  not.  There  are  treaties  before  the  Peace  of  Lun^ville  in  which 
the  boundary  is  described  as  the  middle  of  the  channel,  though,  it  seems, 
without  thought  that  in  this  there  was  an  innovation,  or  that  the  meaning 
would  have  been  difiFerent  if  the  boundary  had  been  declared  to  follow 
the  middle  of  the  stream.  Hyde,  supra^  p.  246.  Thus,  in  the  Treaty  of 
October  27,  1795,  between  the  United  States  and  Spain  (Article  IV),  it  is 
"^agreed  that  the  western  boundary  of  the  United  States  which  separates 
them  from  the  Spanish  colony  of  Louisiana  is  in  the  middle  of  the  channel 
or  bed  of  the  River  Mississippi."  Miller,  Treaties  and  other  International 
Acts  of  the  United  States  of  America^  vol.  2,  p.  321.'  There  are  other  treaties 
of  the  same  period  in  which  the  boundary  is  described  as  the  middle  of  the 
river  without  fiu*ther  definition,  yet  this  court  has  held  that  the  phrase  was 
intended  to  be  equivalent  to  the  middle  of  the  channel.  Iowa  v.  Illinois, 
Arkansas  v,  Tennessee,  Arkansas  v.  Mississippi,  supra.  See,  e.  g.,  the  Treaty 
of  1763  between  Great  Britain,  France  and  Spain,  which  calls  for  "a  line 
drawn  along  the  middle  of  the  River  Mississippi."  The  truth  plainly  is  that 
a  rule  was  in  the  making  which  was  to  give  fixity  and  precision  to  what  had 
been  indefinite  and  fluid.    There  was  still  a  margin  of  uncertainty  within 

*  Grotius  has  this  to  say  (De  Jure  Belli  ac  PaciSf  Book  2,  c.  3,  §  18) :  "In  Case  of  any  Doubt, 
the  Jurisdictions  on  each  Side  reach  to  the  Middle  of  the  River  that  runs  betwixt  them,  yet 
it  may  be,  and  in  some  Places  it  has  actually  happened,  that  the  River  wholly  belongs  to  one 
Party;  either  because  the  other  Nation  had  not  got  possession  of  the  other  Bank,  'till  later, 
and  when  their  Neighbours  were  already  in  Possession  of  the  whole  River,  or  else  because 
Matters  were  stipulated  by  some  Treaty." 

In  an  earlier  section  (§  16,  subdivision  2)  he  quotes  a  statement  of  Tacitus  that  at  a  certain 
point  "the  Rhine  began  ...  to  have  a  fixed  Channel,  which  was  proper  to  serve  for  a 
Boundary." 

Vattel  (Law  of  Nations,  supra)  states  the  rule  as  follows:  "If,  of  two  nations  inhabiting  the 
opposite  banks  of  the  river,  neither  party  can  prove  that  they  themselves,  or  those  whose 
rights  they  inherit,  were  the  first  settlers  in  those  tracts,  it  is  to  be  supposed  that  both  nations 
came  there  at  the  same  time,  since  neither  of  them  can  give  any  reason  for  claiming  the 
preference;  and  in  this  case  the  dominion  of  each  will  extend  to  the  middle  of  the  river." 

*  See  also  the  treaties  collected  in  the  Argument  of  the  United  States  before  the  Inter- 
national Boundary  Commission  in  the  Chamizal  Arbitration  of  1910  between  the  United 
States  and  Mexico. 

Nys  traces  the  concept  of  the  Thalweg  to  a  period  earlier  than  the  Treaty  of  Munster,  1648. 
Jhcit  Intematianalf  v.  1,  p.  426. 
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which  conflicting  methods  of  division  were  contending  for  the  mastery. 
CTonceivably  that  is  true  today  in  unusual  situations  of. avulsion  or  erosion. 
Hyde,  supra,  pp.  246,  247.  Even  so,  there  has  emerged  out  of  the  flux  of 
an  era  of  transition  a  working  principle  of  division  adapted  to  the  needs  of 
the  international  community.  Through  varying  modes  of  speech  the 
law  has  been  groping  for  a  formula  that  will  achieve  equality  in  substance, 
and  not  equality  in  name  only.  Unless  prescription  or  convention  has 
intrenched  another  rule  (1  Westlake,  IrUemational  Law,  p.  146),  we  are  to 
utilize  the  formula  that  will  make  equality  prevail. 

In  1783,  when  the  Revolutionary  War  was  over,  Delaware  and  New  Jersey 
began  with  a  clean  slate.  There  was  no  treaty  or  convention  fixing  the 
boundary  between  them.  There  was  no  possessory  act  nor  other  act  of 
dominion  to  give  to  the  boundary  in  bay  and  river  below  the  circle  a  practical 
location,  or  to  establish  a  prescriptive  right.  In  these  circumstances,  the 
capacity  of  the  law  to  develop  and  apply  a  formula  consonant  with  justice 
and  with  the  political  and  social  needs  of  the  international  legal  S3r8tem  is  not 
lessened  by  the  fact  that  at  the  creation  of  the  boundary  the  formula  of  the 
Thalweg  had  only  a  germinal  existence.  The  gap  is  not  so  great  that  ad- 
judication may  not  fill  it.  Lauterpacht,  The  Function  of  Law  in  the  Interna- 
tional Community,  pp.  52,  60,  70,  85,  100,  110,  111,  255,  404,  432.  Treaties 
almost  contemporaneous,  which  were  to  be  followed  by  a  host  of  others, 
were  declaratory  of  a  principle  that  was  making  its  way  into  the  legal  order. 
Hall,  International  Law,  7th  ed.,  p.  7.  International  law,  or  the  law  that 
governs  between  states,  has  at  times,  like  the  common  law  within  states,  a 
twilight  existence  during  which  it  is  hardly  distinguishable  from  morality  or 
justice,  till  at  length  the  imprimatur  of  a  court  attest  sits  jural  quality. 
Lauterpacht,  supra,  pp.  110,  255;  Hall,  supra,  pp.  7,  12,  15,  16;  Jenks,  The 
New  Jurisprudence,  pp.  11,  12.  ''The  gradual  consolidation  of  opinions 
and  habits"  (Vinogrado£F,  Custom  and  Right,  p.  21)  has  been  doing  its 
quiet  work.^ 

It  is  thus  with  the  formula  of  the  Thalweg  in  its  application  to  the  division 
between  Delaware  and  New  Jersey.  We  apply  it  to  that  boundary,  which 
goes  back  to  the  Peace  of  Paris,  just  as  we  applied  it  to  the  boundary  between 
Illinois  and  Iowa,  which  derives  from  a  treaty  of  1763  (Iowa  v.  Illinois, 
Keokuk  &  Hamilton  Bridge  Co.  v.  Illinois,  Arkansas  v,  Tennessee,  Arkansas 
V.  Mississippi,  supra),  or  to  that  between  Louisiana  and  Mississippi  (202 

^  "Intematioiial  law,  as  well  as  domestic  law,  may  not  contain,  and  generally  does  not  con- 
tain, express  rules  decisive  of  particular  cases;  but  the  function  of  jurisprudence  is  to  resolve 
the  conflict  of  opposing  rights  and  interests  by  applying,  in  default  of  any  specific  provision 
of  law,  the  corollaries  of  general  principles.  .  .  .  This  is  the  method  of  jurisprudence;  it  is 
the  method  by  which  law  has  been  gradually  evolved  in  every  country  resulting  in  the  defini- 
tion and  settlement  of  legal  relations  as  well  between  States  as  between  private  individuals." 
The  case  of  the  Eastern  Extension  Australasia  and  China  Telegraph  Co.,  Ltd.,  decided 
November  9, 1923,  by  the  British  American  Arbitral  Tribunal  under  the  Convention  of  Au- 
gust 18,  1910,  Nielsen's  Report,  pp.  75,  76,  quoted  by  Lauterpacht,  supra^  p.  110. 
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U.  S.  1,  16)y  which  goes  back  to  1812,  or  between  Minnesota  and  Wisconsin 
(252  U.  S.  273),  going  back  to  1846.  Indeed,  counsel  for  Delaware  make 
no  point  that  the  result  is  to  be  a£Fected  by  difiFerence  of  time.  In  requests 
submitted  to  the  Master  they  have  asked  for  a  finding  that  ''there  was  in 
1783  no  well  defined  channel  in  the  Delaware  Bay  constituting  a  necessary 
track  of  navigation  and  the  boundary  line  between  the  States  of  Delaware 
and  New  Jersey  in  said  bay  is  the  geographical  center  thereof."  The  second 
branch  of  the  request  is  dependent  on  the  first.  This  is  clear  enough  upon 
its  face,  but  is  made  doubly  clear  by  the  exceptions  to  the  report  and  by  the 
written  and  oral  arguments.  The  line  of  division  is  to  be  the  centre  of  the 
main  channel  imless  the  physical  conditions  are  of  such  a  nature  that  a  channel 
is  unknown. 

We  have  seen  that  even  in  the  bay  the  physical  conditions  are  consistent 
with  a  track  of  navigation,  which  is  also  the  course  of  safety.  Counsel  do 
not  argue  that  such  a  track  is  unknown  in  the  five  miles  of  river  between  the 
bay  and  the  circle.  The  argument  is,  however,  that  the  geographical  centre 
is  to  be  made  the  boundary  in  the  river  as  a  matter  of  convenience,  since 
otherwise  there  will  be  need  for  a  sharp  and  sudden  turn  when  the  river 
meets  the  bay.  Inconvenient  such  a  boundary  would  unquestionably  be, 
but  the  inconvenience  is  a  reason  for  following  the  Thalweg  consistently 
through  the  river  and  the  bay  alike  instead  of  abandoning  it  along  a  course 
where  it  can  be  followed  without  trouble.  If  the  boimdary  be  taken  to  be 
the  geographical  centre,  the  result  will  be  a  crooked  line,  conforming  to  the 
indentations  and  windings  of  the  coast,  but  without  relation  to  the  needs  of 
shipping.  Minnesota  v.  Wisconsin,  supra.  If  the  boundary  be  taken  to  be 
the  Thalweg  J  it  will  follow  the  course  furrowed  by  the  vessels  of  the  world. 

The  report  will  be  confirmed,  and  a  decree  entered  accordingly,  which, 
unless  agreed  to  by  the  parties,  may  be  settled  upon  notice. 

Within  the  twelve  mile  circle,  the  river  and  the  subaqueous  soil  thereof  up 
to  low  water  mark  on  the  easterly  or  New  Jersey  side  will  be  adjudged  to 
belong  to  the  State  of  Delaware,  subject  to  the  Compact  of  1905. 

Below  the  twelve  mile  circle,  the  true  boundary  between  the  complainant 
and  the  defendant  will  be  adjudged  to  be  the  middle  of  the  main  ship  channel 
in  Delaware  River  and  Bay. 

The  costs  of  the  suit  will  be  equally  divided. 

It  18  80  ordered. 
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AcadSmie  de  Droit  International^  Recueil  dea  Cours,  19SS.     Paris:  Recueil 
Sirey,  1933-1934.    4  vols.    Index. 

These  four  volumes^  being  Nos.  43,  44,  45  and  46  of  the  whole  collection, 
contain  the  lectures  deUvered  at  the  Hague  Academy  of  International  Law 
at  its  eleventh  session,  in  1933.  They  include  26  courses  aggregating  147 
lectures.  The  lecturers  represented  14  countries,  Italy  furnishing  four  lec- 
turers, England  and  France  three  each,  Poland,  Russia,  Germany,  Czecho- 
slovakia and  the  United  States  two  each,  and  Norway,  Spain,  Syria,  Yugo- 
slavia, Turkey  and  Switzerland  one  each.  For  the  first  time  the  sessions 
were  held  in  the  new  wing  of  the  Peace  Palace  especially  constructed  for 
the  use  of  the  Academy.  The  number  of  auditors  attending  the  lectures 
totalled  346,  representing  27  nationaUties,  Germany  furnishing,  next  to  the 
Netherlands  (180),  the  largest  number  (44),  the  United  States  following  with 
23.     Ninety-three  of  the  registered  auditors  were  women. 

As  in  former  years,  the  subjects  of  the  lectures  ranged  over  a  wide  field: 
public  and  private  international  law,  municipal  law,  international  organiza- 
tion and  administration,  international  relations,  international  finance  and 
economics  and  even  journaUsm,  sociology  and  psychology.  The  recently 
adopted  practice  of  providing  a  general  course  of  16  lectures  on  the  inter- 
national law  of  pacific  relations  was  followed.  Professor  Georges  Scelle  being 
chosen  to  give  that  course  for  1933.  His  lectures,  filling  282  pages  of  Vol- 
ume IV,  deal  with  the  elements  of  the  international  juridical  order,  the  con- 
stitutional technique  of  international  law,  custom,  treaties,  arbitration, 
judicial  settlement  of  international  disputes,  and  the  r61es  of  the  judiciary 
and  executive  organs  in  the  development  and  application  of  international 
law.  His  approach,  he  insists,  was  realistic  and  scientific,  every  postulate  the 
proof  of  which  could  not  be  established  experimentally  being  rejected.  Of  a 
somewhat  similar  scope  and  character  were  the  lectures  of  M.  Salvioli  on 
"the  general  rules  of  peace"  dealing  with  the  nature  and  subjects  of  inter- 
national law,  the  recognition  of  states  and  governments,  international  organs, 
the  responsibility  of  states,  methods  for  the  settlement  of  international  dis- 
putes, and  other  matters  usually  dealt  with  in  a  general  treatise  on  inter- 
national law. 

Dealing  with  juridical  conceptions  and  methods  were  the  lectures  of  Pro- 
fessor Castberg  on  the  methodology  of  international  pubfic  law,  in  which  he 
discussed  the  processes  of  juridical  reasoning  from  the  point  of  view  of  meth- 
odology and  the  theory  of  knowledge,  as  illustrated  in  the  interpretation  of 

*  The  Journal  assumes  no  responsibility  for  the  views  expressed  in  book  reviews  and 
notes. — ^Ed. 
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treaties  and  in  arriving  at  solutions  where  neither  treaties  nor  customary  law 
provide  a  solution.  Falling  within  the  field  of  international  organization 
were  the  lectures  of  M.  Rundstein  on  the  Permanent  Court  of  International 
Justice  as  a  tribunal  of  appeal.  He  dwelt  especially  upon  the  defects  of  a 
system  under  which  there  is  no  appeal  from  an  arbitral  award,  examined  the 
proposals  that  have  been  made  for  conferring  appellate  jurisdiction  on  the 
Permanent  Court,  and  discussed  the  advantages  and  disadvantages  of  mak- 
ing it  a  court  of  appeal.  Apparently  in  sympathy  with  the  general  principle, 
he  expressed  the  opinion  that  the  reform  should  come  slowly  and  by  gradual 
stages,  the  appellate  jurisdiction  of  the  court  at  first  being  restricted  to  those 
cases  only  where  there  has  been  usurpation  or  excess  of  power  on  the  part 
of  the  lower  tribunal.  He  observed  that  ''in  the  actual  state  of  international 
relations,  the  Permanent  Court  is  a  necessary  institution  for  the  settlement 
of  disputes  of  a  juridical  order;  it  is  a  light-house  serving  as  a  sure  guide;  but 
if  we  wish  the  court  to  remain  a  rock  of  bronze  inaccessible  to  the  play  of 
political  complications,  it  is  necessary  to  avoid  premature  innovations." 

Sir  John  Fischer  Williams'  lectures  on  the  doctrine  of  recognition  in  inter- 
national law  and  its  recent  developments  constitute  a  valuable  contribution 
to  a  subject  of  great  present-day  interest.  He  reviewed  the  development  of 
the  doctrine  from  ancient  times,  discussed  the  legal  e£Fects  of  recognition  and 
of  non-recognition,  emphasized  that  recognition  has  no  creative  e£Fect  but 
IB  only  the  affirmation  of  a  relation  between  the  recognizing  government  and 
the  government  recognized,  analyzed  the  Wilson,  Estrada  and  Stimson  doc- 
trines, and  considered  the  question  as  to  what  extent  the  withholding  of 
recognition  can  be  effectively  employed  as  a  sanction  for  enforcing  the  ob- 
servance of  international  law  and  the  performance  of  treaty  engagements. 

Mention  might  be  made  here  of  the  lectures  of  Professor  McNair  on  the 
application  and  interpretation  of  international  treaties  according  to  British 
jurisprudence,  in  which  he  reviewed  and  evaluated  the  decisions  of  the  Eng- 
lish courts  on  questions  involving  the  relation  of  treaties  to  municipal  law, 
the  rdle  of  Parliament  in  the  making  and  enforcement  of  treaties,  the  termi- 
nation of  treaties,  the  date  when  they  come  into  force,  ratification,  inter- 
pretation, etc. 

M.  Udina  discussed  the  subject  of  state  succession,  emphasizing  its  impor- 
tance in  these  days  of  frequent  change  in  the  territorial  and  political  organiza- 
tion of  states,  and  explained  the  rules  and  reviewed  the  practice  regarding 
the  transmissibility  of  rights  and  obligations  when  a  state  undergoes  change 
in  its  juridical  personaUty.  He  recognizes  that  certain  rights  and  obliga- 
tions do  pass  by  succession  but  that  others  do  not. 

Falling  in  somewhat  the  same  field  were  the  lectures  of  Miss  Reid  on 
international  servitudes,  the  importance  of  which  she  thinks  has  been  some- 
what overlooked  in  the  literature  of  international  law.  She  distinguishes 
between  the  different  kinds  of  servitudes,  gives  various  examples  in  illustra- 
tion, discusses  the  essential  elements  which  constitute  a  servitude,  and  con- 
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siders  the  question  whether  the  existence  of  a  servitude  carries  with 
gation  from  the  sovereignty  of  the  servient  state,  her  concluaioii  bei 
does  not. 

In  this  connection  may  be  mentioned  the  lectures  of  M.  Winiar 
temational  fluvial  law,  in  which  he  discussed  the  freedom  of  rirer  n 
and  the  limitations  thereupon,  the  problem  of  insuring  equality  of 
maintenance  of  the  public  works  necessary  when  navigation  is  op 
vessels  of  non-riparian  states,  and  the  administration  of  the  rules  o 
tion.  Here  also  reference  may  be  made  to  the  lectures  of  Professo 
E.  Hill  on  the  international  regime  of  maritime  straits,  in  which  1 
national  status  of  the  more  important  straits  of  the  world  is  discusc 
light  of  the  conventions  by  which  they  are  regulated. 

Nationality  and  the  rights  of  aliens  were  the  subject  of  two  cou 
by  M.  Vichniac  on  the  international  status  of  apatridea^  and  one  b; 
chid  on  the  condition  of  foreigners  in  the  Republic  of  Turkey.  Tl 
points  out  that  since  the  World  War  the  number  of  stateless  perso 
world  has  greatly  multiplied,  and  he  describes  their  somewhat  bu 
condition,  dwells  upon  the  causes  which  have  brought  about  this  f 
and  reviews  the  efforts  that  have  been  made  to  ameliorate  their  uni 
condition,  and  especially  the  activities  of  the  League  of  Nations  in 
half.  M.  Rechid  contrasts  the  lot  of  aliens  in  Turkey  today  w 
situation  imder  the  ancient  law  of  the  Ottoman  Elmpire.  Thei 
public  and  private,  are  set  forth  and  with  them  a  list  of  the  profesf 
occupations  which  still  remain  unopen  to  them — a  list,  it  must  be  a 
which  is  of  considerable  length. 

In  the  field  of  private  international  law  may  be  mentioned  the  le 
Professor  Gutteridge  on  the  conflict  of  the  laws  of  judicial  compi 
personal  actions,  in  which  he  compares  the  differing  rules  of  the  moi 
tant  legal  systems  of  the  world;  those  of  M.  Stramicky  on  the  vari 
ferences  of  private  international  law  that  have  been  held  since  tl 
War,  in  which  he  evaluates  the  work  of  those  conferences  from  the 
view  of  their  achievements;  and  of  M.  Rtihland  on  the  problem 
persons  in  private  international  law,  in  which  he  discusses  the  r6 
corporation  in  modem  life,  its  legal  nature,  the  different  forms  which 
the  rules  for  determining  their  nationality,  and  similar  matters. 

In  this  connection  mention  may  also  be  made  of  the  lectures  of  IM 
on  the  rules  of  civil  law  applicable  to  international  relations.  Taki 
starting  point  the  clause  of  Article  38  of  the  Statute  of  the  Permane 
which  charges  the  court  with  the  duty  of  applying  the  ^'general  prii 
law  recognized  by  civilized  nations,"  he  imdertakes  to  determine  wl 
principles  are.  They  are,  he  concludes,  to  be  foimd  in  the  positivi 
tion  of  states  and  include  such  rules  as  those  relative  to  the  oblif 
contracts,  civil  responsibility,  the  exercise  of  rights  and  the  rules  of  < 
and  interpretation.    Here  also  might  be  mentioned  the  lectures  of  M 
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jon  on  the  notion  of  vested  rights  {droita  acquis)  in  international  law — a  notion, 
he  BKfBt  which  lacks  consistency,  and  which  is  ambiguous  and  polymorphous. 
He  examines  in  turn  some  of  the  dominant  theories,  such  as  those  of  the 
Anglo-Saxon  school  of  jurists  and  of  the  Continental  school,  and  especially 
those  of  Beale,  Lorenzen  and  Pillet,  none  of  which  he  considers  as  being  en- 
tirely satisfactory. 

In  the  field  of  economics  and  finance  may  be  mentioned  the  lectures  of  Herr 
Nufisbaum  on  the  gold  clause  in  international  contracts.  He  considers  in 
turn  the  nature  of  the  clause,  its  different  types,  its  employment  in  practice 
in  Germany  and  other  countries,  the  grounds  upon  which  it  has  been  at- 
tacked, the  decisions  of  the  courts  on  the  validity  of  the  clause,  including 
the  cases  of  the  Brazilian  and  Serbian  Loans  decided  by  the  Permanent 
Court  of  International  Justice,  and  the  practical  difficulties  in  the  way  of  the 
execution  of  the  clause.  Considering  the  advantages  and  disadvantages  of  the 
clause,  he  appears  to  feel  considerable  doubt  as  to  whether,  regarded  from  the 
economic  point  of  view,  it  is  a  desirable  provision  in  an  international  contract. 

Two  courses  of  lectiu*es  dealing  with  writers  on  international  law  and  their 
contributions  to  the  development  of  the  law,  were  those  of  M.  Barcia  Trelles  on 
Suarez,  his  doctrines,  his  writings  and  his  influence;  and  of  M.  Catellani  on 
the  masters  of  the  Italian  school  of  international  law  in  the  19th  century,  in 
which  a  similar  evaluation  was  made  of  a  group  of  Italian  scholars  including 
Fusinato,  Buzzati,  Mancini,  Rocco,  Fiore,  and  others. 

Other  lectures  which  for  lack  of  space  can  only  be  referred  to  here  were 
those  of  M.  Cardah  on  the  French  mandate  over  Syria,  which  analyzed  the 
French  administration  and  commended  it  particularly  for  its  achievements 
in  behalf  of  education  and  the  administration  of  justice;  of  M.  Zimmermann, 
(HI  the  crisis  of  international  organization  at  the  end  of  the  middle  ages;  of  M. 
Vitta  on  the  international  defense  of  individual  liberty  and  morality,  in 
which  the  lecturer  reviewed  the  progress  of  the  efforts  of  the  League  of 
Nations,  especially,  to  suppress  slavery,  the  slave  trade  and  the  traffic  in 
women,  children  and  obscene  publications;  of  M.  Mirkine-Guetz^vitch  on 
constitutional  law  and  the  organization  of  peace,  in  which  he  dwelt  especially 
on  the  ways  by  which  constitutional  law  is  capable  of  contributing  to  the 
advancement  of  the  cause  of  international  peace;  and  of  Mr.  Schindler  on 
the  social  and  pyschological  factors  of  international  law,  in  which  he  dis- 
tinguishes between  the  statics  and  dynamics  of  international  law  and  points 
out  the  rdle  which  public  opinion  plays  in  the  determination  of  foreign 
poUcy  and  the  development  of  international  law. 

Finally,  mention  must  be  made  of  the  very  interesting  lectures  of  M.  But- 
ter on  the  press  and  international  political  relations.  Although  falling  quite 
outside  the  domain  of  international  law,  they  deal  with  a  force  which  plays 
an  important  part  in  international  relations  and  even  in  the  development  of 
international  law.  He  considers  in  turn  such  matters  as  the  influence  of  the 
press  on  the  foreign  policies  of  states,  its  use  by  governments  and  statesmen. 
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its  rdle  during  the  World  War  as  a  means  of  influencing  public  opinion,  the 
organization  of  the  propaganda  service  in  various  countries  during  that  war, 
and  the  responsibility  of  the  press  in  international  relations. 

Jamsb  W.  Garner 

Sicherheit  und  Gerechtigkeit.  Eine  gemeinveraidndliche  EinfUhrung  in  die 
Hauptprcbleme  der  VdlkerrechtspolUik.  By  Fritz  Berber.  Berlin:  Carl 
Heymann's  Verlag,  1934.  pp.  viii,  165,  Rm.  8. 

This  little  study,  intended  for  circles  interested  in  foreign  a£Eairs,  starts 
from  the  proposition,  which  is  undoubtedly  true,  that  international  law  is  in 
the  post-war  world  a  principal  weapon  and  instrument  in  the  international 
diplomatic  struggle.  The  politics  of  international  law  (science  of  legisla- 
tion) is,  therefore,  today  in  the  very  center  of  the  science  of  international 
law.  The  author  contrasts  the  "old''  international  law,  satisfied  with  regu- 
lating, so  to  speak,  minor  affairs  between  nations,  with  the  "new"  inter- 
national law,  determined  to  take  a  "totalitarian"  view,  attempting  to 
regulate  the  most  central  and  highly  political  relations  between  nations. 
But  the  author  disagrees  completely  with  what  has  been  tried  in  the  years 
since  1920.  In  his  emphasis  upon  the  dynamic  character  of  international 
law,  as  contrasted  to  the  purely  static  character  of  the  French  conception, 
he  is  certainly  right;  but  this  writer  cannot  accept  the  deductions  made  by 
the  author. 

This  study  not  only  reflects  the  dominating  political  issue  of  Ehirope— 
status  quo  v,  revision,  French  security  v,  German  equality — ^but  it  is  also  an 
expression  of  a  typically  National  Socialist  conception  of  international  law, 
just  as  Korovine  has  given  us  a  Bolshevist  conception.  The  author  regards 
all  attempts  to  "  formalize  world  history  by  transforming  it  into  international 
law,"  to  "transform  international  politics  into  a  court  procedure,"  completely 
to  rationalize  the  vital,  irrational,  mystic  powers  at  work  in  international 
politics,  as  attempts  doomed  to  failure  from  the  beginning.  Not  security, 
but  justice.  He  is  against  any  form  of  super-State,  against  any  penal  con- 
ception, against  any  system  of  sanctions  by  force,  against  the  League  of 
Nations,  against  the  cumbersome  procedure  of  great  international  conferences, 
against  wide,  vague,  multilateral  pacts.  The  national  sovereign  State  is  his 
basis;  justice  demands  first  of  all,  respect  of  national  honor  and  full  equality. 
The  only  effective  sanction  of  international  law,  according  to  the  author,  is 
the  free  consent  of  free  and  equal  States  on  the  basis  of  justice.  Interna- 
tional law,  the  author  believes,  will  alwajrs  play  only  a  very  modest  part 
in  international  politics;  nevertheless,  a  great  field  is  open  to  it  in  trying  to 
materialize  justice  in  the  concreteness  of  political  reality.  The  best  means 
to  achieve  that  end  are  direct  diplomatic  negotiations  on  precise  and  con- 
crete matters,  made  between  the  directly  interested  States  on  the  basis  of  full 
equality  and  justice,  freely  consented  to;  as  a  model  he  gives  the  German- 
Polish  Treaty  of  Friendship  of  1934.  Josbf  L.  Kunz 
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Between  Two  Worlds.  Interpretations  of  the  Age  in  Which  We  Live.  Essays 
and  Addresses.  By  Nicholas  Murray  Butler.  New  York  and  London: 
Charles  Scribner's  Sons,  1934.    pp.  xvi,  450.    Index.    $3.00. 

The  author  apparently  chose  his  title  in  order  to  express  the  thought  of  a 
passing  world,  a  world  of  Liberty,  which  may  be  replaced  by  another  world 
with  all  its  menace,  a  world  of  Compulsion  in  some  of  its  many  forms.  The 
world  of  Liberty  may  yet  be  saved,  but  if  so,  it  will  be  by  Youth,  "but  only 
if  it  be  an  instructed,  an  educated,  a  reflective  Youth"  (p.  xv).  Matthew 
Arnold  has  expressed  the  thought  in  these  words:  ''Wandering  between 
two  worlds,  one  dead,  the  other  powerless  to  be  bom." 

In  his  endeavor  to  appreciate  and  describe  the  true  nature  of  the  crisis, 
Dr.  Butler  has  given  us  a  selection  of  his  writings  covering  a  wide  field  within 
the  range  of  the  historian,  the  political  philosopher,  the  economist  and  the 
student  of  international  policy.  It  is  the  latter  phase  which  here  interests 
us.  Many  of  the  essays  converge  on  the  thought  that  the  World  War 
should  finally  be  brought  to  an  end,  the  question  of  the  war  debts  settled 
and  economic  nationalism  surrendered.  In  an  address  delivered  before 
the  American  Club  of  Paris,  a  striking  contrast  is  drawn  between  the  situa- 
tion of  the  young  American  Republic  in  1792,  with  a  mass  of  debt  owing  by 
it  to  Europe,  and  that  of  the  great  creditor  nation  of  1932  with  the  situation 
reversed.  JeflFerson  is  quoted  with  telling  effect  and  the  lesson  drawn  that 
if  trade  and  commerce  are  rendered  impossible  by  trade  barriers  and  at  the 
same  time  insistence  made  upon  payment,  "with  the  world's  gold  piled  up 
in  two  heaps,  one  on  each  side  of  the  ocean,''  the  public  must  be  prepared  to 
pay  the  bill  for  whatever  may  be  destroyed  (p.  138). 

The  cimibersome  nature  of  our  treaty-making  procedure  under  the  Con- 
stitution is  blamed  for  much  of  the  confusion  of  our  foreign  policy.  Dr. 
Butler  was  originally  a  strong  believer  in  having  the  United  States  join  the 
League,  but  has  now  reached  the  conclusion  that  if  we  had  joined  it,  we  should 
have  ruined  it  before  this;  not  intentionally,  but  because  every  conclusion 
might  have  to  be  debated  before  the  Senate  for  a  year,  with  consequent  dis- 
turbance to  the  whole  world  (p.  149). 

The  book  presents  issues  of  the  day  in  a  thought-provoking  manner  and 
should  be  widely  read  by  those  who  believe  that  national  problems  must  be 
solved  by  a  sympathetic  understanding  of  international  economics  and 
politics.  To  the  confirmed  isolationist,  the  author's  warnings  of  pitfalls  and 
dangers  to  come,  will  be  as  a  voice  crying  in  the  wilderness. 

Abthxjb  E.  Kuhn 

European  Treaties  bearing  on  the  History  of  the  United  States  and  Its  Depend- 
endes.  Edited  by  Frances  Gardner  Davenport.  Vol.  Ill,  1698-1715. 
Washington:  Carnegie  Institution,  1934.    pp.  vi,  269.     Index. 

This  volume  completes  the  publication  of  Miss  Davenport's  collection  of 
treaties  relating  to  American  history,  the  first  volume  of  which  appeared  in 
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1917  (reviewed  in  this  Journal,  Vol  13,  p.  148),  and  the  second  in  1930  (re- 
viewed in  this  Journal,  Vol.  24,  p.  639).  In  fact,  at  the  time  of  her  death, 
Miss  Davenport  had  not  completed  the  bibliographies  and  introductions  to 
the  last  six  documents  here  printed.  These  texts  were  prepared  by  the 
general  editor.  Dr.  J.  Franklin  Jameson,  but  Miss  Davenport's  last  intro- 
ductions, those  to  the  British  preliminary  treaty  of  peace  with  Spain  (1713) 
and  the  British  treaties  of  peace  and  of  commerce  with  France  (1713),  give 
the  reader  the  major  diplomatic  materials  concerning  these  final  treaties 
concluding  the  War  of  the  Spanish  Succession.  In  this  volume,  as  in  the 
preceding  one,  all  documents  are  given  in  the  original  language,  and  unless  in 
English  or  French,  an  English  translation  is  also  provided. 

One  cannot  read  the  introductions  to  these  documents  without  being 
impressed  by  Miss  Davenport's  scholarship  and  erudition.  AU  documentaiy 
and  unofficial  materials,  contemporary  and  subsequent,  have  been  combed 
for  information  upon  the  intentions  imderlying  the  articles  of  these  treaties 
and  the  alternatives  which  were  considered.  One  sees  here  war  and  alliance 
as  the  main  instruments  of  national  policy,  while  the  main  objectives  of  the 
national  policies  of  France  and  England,  the  principal  protagonists  in  the 
drama  covered  by  this  book,  are,  on  the  one  hand,  the  augpmientation  of  terri- 
tory and  diplomatic  power,  and,  on  the  other,  the  maintenance  of  the  bal- 
ance of  power  on  the  continent  and  the  increase  of  commercial  opportunity 
and  dominion  overseas. 

The  fact  that  the  primary  interest  of  the  collection  is  in  American  history 
might  have  led  to  an  exaggeration  of  the  significance  of  American  territory  and 
trade  in  the  diplomatic  game.  Miss  Davenport,  however,  has  been  careful  to 
present  in  her  introductions  the  total  situation  as  envisaged  by  the  parties  to 
each  negotiation,  thus  keeping  the  American  angle  in  its  proper  perspective. 

These  three  volumes  together  cover  the  diplomacy  affecting  America 
from  1455  to  1715.  They  afford  the  student  a  rich  mine  of  documents, 
classified  bibliographies  and  scholarly  commentary  the  use  of  which  cannot 
but  throw  important  light  upon  the  influence  which  the  opening  of  a  vast 
new  world  had  upon  the  spirit  of  European  civilization  and  upon  the  charac- 
teristics of  world  politics  in  the  modem  state  system.  The  reasons  for  the 
foreign  policy  which  the  United  States  adopted  after  independence  are  also 
illuminated. 

It  is  to  be  hoped  that  the  Carnegie  Institution  can  find  a  scholar  to  con- 
tinue the  series  up  to  the  American  Revolution,  when  Hunter  Miller's 
collection  of  treaties  of  the  United  States  takes  up  the  task. 

QuiNCY  Wright 

Oronlanda  RetsatilUng  i  Middelalderen,  fire  Artikler.    By  J6n  DAason. 

Copenhagen:  Prentsmidja  B.  L.  Jensen,  1934.    pp.  164. 

In  1930  the  Icelandic  jurist.  Dr.  J6n  Diiason,  published  his  doctor's  disser- 
tation in  Oslo  on  Greenland's  position  in  constitutional  law.    From  several 
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quarters  the  views  of  the  author  met  with  opposition.  Dr.  Dfiason  replied  to 
his  adversaries,  and  has  now  published  his  four  essays  in  the  present  volume. 
His  answers,  point  by  point  and  in  full,  support  and  confirm  his  thesis  that 
Greenland  in  the  Middle  Ages  was  a  part  of  the  Icelandic  State. 

Greenland  is  situated  within  the  farthest  range  of  sight  of  Iceland  and, 
according  to  mediaeval  Icelandic  law,  Iceland  therefore  had  a  permanent 
right  of  supremacy  and  possession  of  the  country,  which  up  to  that  time 
had  had  no  owner.  Before  its  colonization,  Greenland  was  Icelandic  common 
land  and  therefore  its  subsequent  colonization  was  de  jure  internal.  Green- 
land was  explored  by  Icelanders,  and  no  other  nation  took  part  in  the  explora- 
tion. Eirik  Raude  (Eric  the  Red) ,  whom  Professor  Bull  thinks  was  a  Nor- 
wegian, was  the  son  of  an  Icelandic  "landnamsman"  and  had  Icelandic 
citizenship.  It  was  he  who  was  the  leader  of  the  Icelandic  expedition  to 
Greenland  in  985,  and  in  the  following  year  there  was  a  colonization  by  some 
Icelandic  citizens. 

The  old  Icelandic  State  C'v&r  log,"  our  law,  as  Dr.  D6ason  calls  it)  was 
organized  in  such  a  way  that  the  citizens  were  representatives  of  the  state. 
Jurisdiction  and  police  powers  were  exercised  by  them,  and  when  they  estab- 
lished themselves  in  Greenland,  the  Icelandic  colonists  constantly  exercised 
their  police  powers  and  jurisdiction  according  to  the  law  and  the  government 
of  Iceland.  Iceland's  occupation  of  Greenland  met  with  no  protest.  Green- 
land became  an  Icelandic  possession.  The  law,  the  social  order  and  the 
executive  power  of  the  Icelandic  State  were  in  force  in  that  country,  and,  as  a 
part  of  Iceland,  Greenland  followed  that  coimtry  when  it  acknowledged 
King  Haakon  as  their  ruler  and  became  a  monarchy  in  union  with  Norway. 

When  the  dispute  between  Denmark  and  Norway  about  Greenland  in  1931 
was  brought  before  the  Permanent  Court  of  The  Hague,  whose  judicial 
decision  was  in  favor  of  Denmark,  the  Icelandic  Government,  while  the  pro- 
ceedings were  going  on,  considered  whether  it  should  make  a  reservation  to 
possible  Icelandic  pretensions  of  the  future.  Such  a  dSmarche  was  made  in 
1931  by  the  Icelandic  Prime  Minister  but  was  not  later  followed  up. 

Dr.  Diiason's  works  on  Greenland  treat  of  a  juridical  question  hitherto 
hardly  written  about.  They  have  helped  to  make  the  position  clear  and  have 
drawn  the  attention  of  the  science  of  law  to  this  question  important  from  the 
point  of  view  of  both  constitutional  and  international  law. 

Ragnab  Lxtndbobg 

The  Strcdegy  of  Raw  Materials.    By  Brooks  Emeny.    New  York :  The  Mac- 
millan  Co.,  1934.    pp.  xvi,  202.     Index.     $3.00. 

Those  who  wish  to  calculate  the  outcome  of  another  struggle  between 
great  Powers  will  occupy  themselves  less  with  the  man-power  and  equipment 
that  represent  the  first  throw  in  the  game  of  war  than  with  the  agricultural 
and  industrial  resources  which  will  finally  prove  determining.     Food  sup- 
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plies  may  be  taken  for  granted,  since  every  one  of  the  seven  great  PowerSi 
except  England,  can  feed  herself  from  her  own  soil,  though  not  without  priva- 
tions. Industrial  technique  may  also  be  taken  for  granted.  The  United 
States,  England  and  Germany  have  indeed  more  efficient  managers  and 
workers  in  the  heavy  industries  than  France,  Italy,  Japan  and  Russia.  But 
in  time  of  war,  when  costs  are  ignored,  the  less  efficient  industrial  natioDS 
will  manage  to  make  the  munitions  and  arms  they  require,  provided  they 
have  the  materials.  They  must  have  coal  and  iron,  petroleum,  rubber, 
nitrates  and  sulphuric  acid,  together  with  a  very  considerable  number  of 
materials  that  bulk  less  heavily  but  are  yet  indispensable. 

Brooks  Emeny  has  undertaken  to  assemble  the  facts  on  the  relative  posi- 
tion of  the  seven  great  Powers  with  respect  to  the  supply  of  the  materials 
essential  to  effective  war-making.  The  subject  is  naturally  approached 
from  the  American  angle.  Of  the  26  materials  of  strategic  importance, 
how  many  are  insufficiently  supplied  from  within  our  own  borders?  Of  those 
of  which  we  have  too  little,  what  supplies  are  accessible  in  contiguous  terri- 
tory, like  Canada  and  Mexico,  or  from  regions  within  our  zone,  from  which 
no  practicable  blockade  could  cut  us  off? 

'  Taken  by  and  large,  our  raw  material  position,  like  our  geographical  posi- 
tion, is  incomparably  stronger  than  that  of  any  other  of  the  great  Powers. 
The  British  Empire  as  a  whole  is  equally  well  supplied,  but  the  lines  of 
commimication  between  England  and  her  colonies  are  always  in  danger  of 
interruption.  Russia  is  most  nearly  comparable  to  the  United  States  in 
wealth  of  resources  within  her  own  boundaries,  but  Russia  is  easily  cut  off 
from  sea-borne  supplies,  whereas  no  coalition  of  the  Powers  could  blockade 
both  coasts  of  America. 

Our  weakest  points  are  the  non-ferrous  metals  and  rubber.  We  have 
to  import  most  of  our  manganese,  without  which  our  iron  industry  would  be 
paralyzed.  We  have  to  get  it  from  Russia,  India,  Brazil  or  the  Gold  Coast. 
If  we  command  the  seas  we  need  not  worry  about  this,  but  these  are  long  lines 
of  transport.  If  we  must  be  prepared  for  war,  we  probably  ought  to  keep  on 
hand  two  years'  peace  and  war  consumption.  We  depend  on  Rhodesia, 
Russia  and  Cuba  for  chromium.  Much  of  our  requirement  could  be  pro- 
duced at  home  if  we  would  pay  the  price,  but  for  all  that  a  two  years'  stock 
pile  would  be  reassuring.  Our  nickel  comes  from  Canada  and  would  come, 
war  or  no  war.  Timgsten  comes  mostly  from  China,  but  we  could  expand 
our  own  production  to  meet  war  requirements.  Tin  comes  from  the  Malay 
States,  Dutch  East  Indies  and  Bolivia.  This  material  is  not  absolutely  vital, 
but  important.  A  little  money  invested  in  stocks  would  help  us  to  escape 
the  delusion  that  we  have  to  maintain  naval  forces  sufficient  to  defend  long 
trade  routes.  Rubber  we  must  bring  from  great  distances,  but  we  have 
enormous  stocks  for  peacetime  use  which  could  be  commandeered  for  war. 

The  author  has  equipped  his  book  with  a  series  of  charts  which  reduce  to 
simplicity  the  whole  complex  of  the  supply  of  strategic  materials.     Text  and 
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charts  together  deserve  the  serious  attention  of  everyone  who  is  concerned 
about  the  military  position  of  the  United  States.  Ddensively,  it  is  an  im- 
pregnable position.  No  statesman  who  knows  his  raw  materials  would 
dream  of  engineering  an  attack  upon  America.  Alvin  Johnson 

A  Short  History  of  International  Affairs,  1920-19S4.  By  G.  M.  Gathome- 
Hardy.  New  York:  Oxford  University  Press;  London:  Humphrey  Mil- 
ford,  1934.    pp.  xiv,  351.    Index.    $3.00. 

Readers  who  have  come  to  rely  on  the  valuable  Survey  of  International 
Affairs  which  Professor  To3nDibee  annually  edits,  will  welcome  this  supple- 
mentary volume,  which  the  Royal  Institute  of  International  Affairs  has 
issued.  Were  it  merely  a  restatement  of  the  events  narrated  in  the  yearly 
volumes,  some  justification  for  repetition  would  be  necessary.  But  in  this 
volume  Mr.  Gathome-Hardy  presents  the  events  in  a  retrospect  that  ac- 
quires value  because  of  its  focus  as  well  as  compactness. 

The  character  of  the  author  inevitably  becomes  stamped  upon  his  product 
and  there  is  ample  internal  evidence  to  show  that  the  author  writes  as  a 
conservative  Englishman  and  from  a  non-American  point  of  view.  In  the 
part  dealing  with  the  Peace  Settlement,  President  Wilson  comes  in  for  some 
castigation  for  many  of  those  features  which  are  popularly  regarded  here  as 
the  high  water  of  idealism.  The  blame  for  certain  decisions  adverse  to  the 
conciliatory  British  proposals  before  the  Reparations  Commission  is  laid 
to  the  absence  of  American  representation.  However,  apart  from  such  ex- 
pressions of  opinion,  criticism  can  be  made  of  the  author's  disproportionate 
treatment  of  the  foreign  relations  of  the  American  continents,  as  found  in 
Chapters  XII  and  XIII.  Contrast  this  with  the  rather  close  consideration 
of  Chinese  events,  which  could  have  been  told  more  effectively  with  less 
detail. 

The  reliability  of  the  facts  presented  hardly  needs  questioning,  although 
one  might  well  ask  whether  the  answer  that  Canada  and  other  Dominions 
gave  at  the  time  of  the  Chanak  incident  may  be  regarded  as  a  response  to  the 
call  (p.  114).  Statistics  which  show  that  the  share  of  the  British  Empire  in 
the  foreign  trade  of  China  during  1926  was  the  lowest  in  five  years  (1924-28), 
would  hardly  bear  out  the  assertion  that  in  1926  the  general  foreign  boycott 
in  China  "was  actually  enforced  only  against  the  Japanese"  (p.  239). 

However,  such  criticisms  do  not  detract  from  the  general  place  of  the 
book,  which  may  be  regarded  as  a  valuable  contribution  to  the  general 
literature  on  international  affairs.  Divided  into  three  parts, — ^The  Period 
of  Settlement,  1920-1925;  The  Period  of  Fulfihnent,  1925-1930;  The  Period 
of  Crisis,  1930-1934, — these  eventful  years  are  presented  in  an  enjoyable  and 
manageable  form  that  makes  this  volume  a  handy  companion  in  any  course 
on  international  relations.  Lionel  H.  Laing 
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Reine  RechUlehre.    Einleitung  in  die  rechUwissenschafUiche  PrMemaUk.    By 
HansKelBen.    Leipzigand Vienna: F.Deuticke,  1934.    pp.xv9  236.   Index. 

In  this  new  volume,  Hans  Kelsen  gives  a  short  r^sum^  of  his  ''Pure  Juris- 
prudence." ''Pure  Jurisprudence"  means  a  science  of  law,  purified  from 
all  elements  of  natural  sciences  as  well  as  from  all  political  ideology;  it  aims 
to  bring  the  science  of  law,  which  hitherto  has  been  nearly  completely  sub- 
merged in  reasonings,  directed,  openly  or  under  disguise,  toward  political 
postulates,  to  the  level  of  a  real  science,  occupied  with  the  cognition,  not  the 
making  of  the  law,  and  characterised,  like  every  real  science,  by  exactitude 
and  objectivity.  "Pure  Jurisprudence,"  free  from  sociology  and  ethics 
(natural  law),  has  the  law  and  nothing  but  the  law  as  its  subject-matter. 
Questions  as  to  how  the  law  operates  as  a  motivating  force,  or  as  to  what  the 
law  should  be,  are  alien  to  a  "Pure  Jurisprudence";  "Pure  Jurisprudence" 
has  an  anti-ideological  tendency.  It  deals  with  the  law,  not  with  justice. 
It  aims  at  the  cognition,  not  at  the  valuation  of  the  law.  It  will  not  and 
cannot  justify  the  law;  in  a  word,  it  is  science,  not  politics. 

It  is  on  this  basis  that  Kelsen  sums  up  his  principal  doctrines:  the  juridical 
order  as  a  system  of  norms;  the  legal  norm  as  a  compulsory  norm,  regulating 
human  behavior;  combating  the  traditional  dualisms — ^based  on  the  jui 
naJturae — of  "right"  and  law,  of  public  and  private  law;  the  cognition  of  the 
conception  of  the  "person"  in  law;  the  normative  character  of  the  law;  the 
central  position  of  the  conception  of  duty;  the  doctrines  of  "juridical  im- 
putation," of  the  "basic  norm"  and  of  the  "pyramid  of  law";  the  distinction 
between  validity  and  efficiency  of  the  law;  the  identity  of  law  and  State;  the 
distinction  between  the  static  problem  of  the  validity  and  the  dynamic 
problems  of  the  creation  of  the  law. 

And  pure  jurisprudence  culminates  in  the  theory  of  international  law,  its 
fundamental  basis,  its  relations  toward  the  mimicipal  laws  of  the  single 
States.  The  treaty  law  is  today  only  particular  law ;  all  treaty  law  is  based 
on  the  rule  of  the  sanctity  of  treaties,  a  rule  which  belongs  to  general  inter- 
national law,  which  today  still  is  customary  law.  International  law  is  like 
every  juridical  order,  a  compulsory  order,  but  yet  a  primitive  juridical  order, 
lacking  the  division  of  labor  (special  organs  for  the  creation  and  the  applica- 
tion of  the  law)  of  more  highly  organised  legal  communities.  That  interna- 
tional law  obligates  "the  States,"  means  that  the  rules  of  international  law, 
which,  like  all  legal  rules,  regulate  and  can  regulate  nothing  but  human  be- 
havior, are  incomplete.  They  regulate  only  what  shall  or  shall  not  be  done, 
whereas  they  delegate  to  the  States  the  function  of  determining  the  individ- 
uals (the  "organs"  of  the  State),  who  shall  or  shall  not  do  so. 

More  strongly  than  ever  Kelsen  insists  on  the  unity  of  municipal  and 
international  law,  on  a  monistic  conception,  and  within  it,  on  the  primacy 
of  international  law.  This  unity  of  the  legal  conception  of  the  world  shows 
the  sovereign  States — sovereign  in  a  relative,  not  an  absolute  sense — as  the 
organs  of  the  international  community. 
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Eelsen's  text  is  followed  (pp.  155-222)  by  a  bibliography  of  the  ''Pure 
Jurisprudence,"  written  by  Dr.  R.  A.  M^tall.  It  is  the  first  attempt  of  its 
kind  and  gives  a  list  of  the  books  and  articles  of  Eelsen  himself,  of  the  other 
authors  of  the  ''Vienna  School,"  as  well  as  many  writings,  either  of  pro- 
nounced followers  or  stout  opponents  of  this  school,  or  of  authors  who  have 
been  influenced  by  it  or  have  dedicated  critical  studies  to  it.  This  com- 
prehensive, although,  as  Dr.  M^tall  remarks,  by  no  means  complete  bib- 
liography, listing  writings  in  nearly  all  languages,  will  be  highly  welcome  to 
students  of  modem  philosophy  of  Law.  Josbf  L.  Kunz 

The  Siniggle  for  South  Africa,  1875-1899.    By  Reginald  I.  Lovell.    New 
York:  The  Macmillan  Co.,  1934.    pp.  xviii,  438.    Index.    $4.00. 

This  important  publication  of  the  Bureau  of  International  Research  of 
Harvard  University  and  Radcliff e  College  carries  on  the  story  of  the  struggle 
between  Briton  and  Boer  so  admirably  begun  by  C.  W.  de  Kiewiet  in  his 
British  Colonial  Policy  and  (he  South  African  RepvblicB,  1848-1872,  and  then 
proceeds  to  deal  with  the  struggle  between  England,  Germany  and  Portugal 
for  dominance  in  South  Africa. 

The  chapters  dealing  with  the  internal  history  of  South  Africa  and  the 
British  attempts  at  a  confederation  carry  the  complicated  story  from  the 
annexation  of  the  Transvaal  in  1877  to  the  outbreak  of  the  Second  Boer  War. 
The  author  breaks  fresh  groimd,  especially  in  fixing  the  responsibility  for  the 
Jameson  Raid,  and  does  good  service  in  dissipating  some  of  the  emotional 
fog  that  has  obscured  South  African  events  and  personalities.  Dr.  Lovell 
follows  the  topical  rather  than  the  chronological  method,  and  introduces  a 
great  number  of  personages  into  his  narrative.  The  result  is  an  accurate 
but  somewhat  confused  picture.  This  defect  is  not  found  in  the  chapters 
dealing  with  Anglo-German  and  Anglo-Portuguese  rivalry  where  the  canvas 
is  larger  and  the  relatively  few  figures  stand  out  more  clearly. 

The  struggle  between  England  and  Germany  in  the  west  for  Angra  Pe- 
quena  and  in  the  east  for  St.  Lucia  Bay,  with  special  reference  to  such  events 
as  the  Heligoland  treaty  and  the  famous  Kruger  telegram,  is  well  depicted. 
We  see  clearly  the  growth  of  economic  imperialism  in  both  countries,  the 
attempt  of  the  British  in  the  Cape  to  set  up  a  Monroe  Doctrine  for  Southern 
Africa,  the  cautious  manoeuvring  of  Salisbury,  Bismarck  and  other  states- 
men, the  impetuosity  of  the  Kaiser  and  the  growth  of  the  rivalry  which, 
despite  the  efforts  of  the  press  of  both  countries,  led  slowly  and  inevitably 
to  war. 

The  chapter  dealing  with  the  struggle  between  the  British  and  the  Portu- 
guese for  Manicaland  and  Nyasaland  is  as  exciting  as  a  novel  and  shows  the 
difficulties  of  European  diplomats  in  preserving  international  law  when 
adventure-loving  and  filibustering  nationals  are  secretly  supported  by  large 
economic  corporations.  To  some  who  have  seen  the  successful  and  humane 
administration  of  native  areas  by  the  British  Colonial  Office,  especially  since 
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the  ''dual  mandate"  theory  became  part  of  its  policy,  and  have  contrasted 
this  with  the  Portuguese  administration,  it  seems  almost  a  pity  that  Lord 
Salisbury's  regard  for  international  law  did  not  allow  the  filibusters  to  push 
on  to  Beira. 

While  Dr.  Lovell  tries  to  preserve  a  judicial  attitude  throughout,  he  can- 
not at  times  resist  the  temptation  to  project  his  personal  viewpoints  into  the 
narrative.  One  can  forgive  his  Gladstonian  leanings,  and  his  sarcastic 
references  to  the  ''humanitarian''  motives  of  the  Chartered  Company,  but 
few  who  have  studied  the  work  of  the  Scottish  missionaries  in  Nyasaland, 
or  even  the  "five  per  cent  philanthropy"  of  the  African  Lakes  Corporation, 
would  speak  so  slightingly  of  their  efforts.  Nowhere  in  his  narrative  does 
Dr.  Lovell  show  suflScient  respect  for  or  sjrmpathy  with  the  Africans,  be- 
wildered as  they  were  by  the  advances  of  mercenary  whites.  To  him,  as  to 
many  of  the  European  statesmen  of  the  time,  they  are  apparently  merely 
"niggers."  This  seems  to  the  present  reviewer  the  chief  defect  of  an 
interesting  but  complicated  story.  Charles  T.  Loram 

Autopsy  of  the  Monroe  Doctrine:  The  Strange  Story  of  Inter-American  Rdor 
Hone.  By  Gaston  Nerval.  New  York:  The  Macmillan  Co.,  1934. 
pp.  xiv,  357.    Lidex.    $3.50. 

This  volume  of  fourteen  chapters  is  a  severe  indictment  of  the  Monroe 
Doctrine,  both  the  modem  versions  and  the  original  formula,  and  of  the 
theories  and  practices  of  American  officials  who  have  conducted  the  Latin 
American  policy  of  the  United  States.  Its  author  is  Raul  Dies  de  Medina, 
a  clever  BoUvian,  who  was  formerly  connected  with  the  Bolivian  legaticm, 
and  who  is  well  known  in  the  United  States  as  a  newspaper  writer  under  lus 
pen-name  of  Gaston  Nerval.  He  offers  evidence  that  the  usefulness  of  the 
announcement  of  the  original  doctrine  in  December,  1823,  was  grossly 
over-rated  and  he  gives  to  England  the  chief  credit  for  arresting  and  dis- 
arming the  exaggerated  or  mythical  menace  (or  specter)  of  the  Holy  Al- 
liance monster.  He  admits,  however,  that "  the  outspoken  words  of  Monroe 
were  not  completely  wasted" — ^that  they  "contributed  to  consolidate  the 
position  of  the  young  Spanish  American  republics  "  and  to  add  a  large  moral 
effect  in  lessening  the  Latin  American  fear  of  the  specter  of  the  transoceanic 
monster. 

Following  an  introductory  chapter  on  The  Monroe  Doctrine  on  Triali 
in  which  he  indicts  it  as  in  conflict  with  the  recent  post-war  machinery 
(which  has  made  it  unnecessary),  the  author  devotes  nine  chapters  to  the 
evolution,  analjrsis  and  criticism  of  the  original  doctrine — against  which  he 
submits  six  of  tiie  ten  counts  of  his  indictment.  He  charges  that  the  original 
doctrine  was  not  designed  for  the  benefit  of  Latin  America,  but  for  self- 
interest  and  self-protection,  that  its  results  and  merits  have  been  grossly 
exaggerated,  that  it  is  antiquated  and  useless,  that  it  is  unilateral  and  ego^ 
istic,  that  it  arrested  the  Bolivarian  dream  of  a  Pan  American  league  of 
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equal  rights  and  mutual  obligations,  and  that  it  often  has  been  violated  and 
disregarded  with  American  knowledge  and  (at  times)  with  American 
oonnivance. 

In  the  last  four  chapters,  adding  three  more  counts  to  his  indictment,  he 
presents  graver  charges  of  later  transformations  or  distortions  in  the  original 
doctrine  by  successive  corollaries  or  capricious  interpretations  or  misinter- 
pretations, by  metamorphosis  of  the  doctrine,  by  abuses  committed  in  its 
name  under  poUcies  connected  with  American  hegemony  and  interventions 
in  Latin  America  and  with  American  imperialism  in  the  Caribbean.  In  his 
final  chapter,  on  The  New  Deal  in  Pan  Americanism,  he  suggests  the  im- 
mediate abandonment  or  burial  of  the  corpse  of  the  Monroe  Doctrine  as  the 
first  step  toward  the  adoption  of  a  Pan  American  doctrine  of  joint  responsi- 
bility. 

The  volume,  although  many  of  its  conclusions  inay  not  be  generally  ac- 
cepted by  American  readers,  is  cleverly  written,  interesting  and  stimulating. 
It  has  extensive  footnote  references,  a  selected  bibUography  and  a  good 
index.  James  Mobton  Callahan 

Sea  Power  in  (he  Modem  World,    By  Admiral  Sir  Herbert  Richmond. 
New  York:  Beynal  &  Hitchcock,  1934.    pp.  323.    Index.    $3.00. 

This  recent  volume  from  the  pen  of  a  well-known  and  eminently  qualified 
British  writer  on  naval  and  related  subjects  is  full  of  matters  of  interest  to 
both  the  professional  seaman  and  the  general  student  of  national  and  inter- 
national affairs.  Through  the  mediiun  of  an  introduction  and  nine  chap- 
ters, sea  power  is  discussed  in  its  several  phases  of  origin,  causes,  character- 
istic elements,  composition  of  implements  both  qualitative  and  quantitative, 
frffensive  and  defensive  employment,  and  the  results  of  its  use  as  historically 
demonstrated  and  prophetically  indicated.  The  introduction  is  largely 
an  historic  r6sum^  of  the  Mahan  saga  leading  up  to  modem  times.  The 
views  of  that  author  are  freely  cited  and  quoted  throughout  the  text. 
The  headings  of  the  several  chapters  which,  with  one  exception,  are  rather 
uniform  in  length,  are  very  fairly  indicative  of  their  subject  contents. 

Sea  power  is  held  to  be  composed  of  three  principal  elements.  These 
are  naval  force  (the  navy),  shipping  (mercantile  marine  and  transports), 
and  colonies  (overseas  possessions) ;  and  the  development  of  naval  force  is 
attributed  to:  (a)  economic  necessity,  lack  of  natural  security,  topographic 
insufficiency,  and  geographic  isolation  or  circumscription;  and  (b)  political 
aggrandisement  or  imperial  expansion. 

The  major  subject  of  this  book  covers  numerous  minor  accessory  subjects 
which  the  author  presents  in  very  readable  form  and  arrangement,  in  the 
course  of  which  he  propoimds,  either  directly  or  implicitly,  not  a  few  per- 
tinent and  interesting  questions;  some  of  which  he  answers  with  definite 
conviction  and  some  he  leaves  in  the  air. 

While  the  various  types  of  naval  craft  are  discussed,  compared,  classified, 
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and  assigned  their  respective  places  in  the  scheme  of  things  in  pr 
terms  and  phraseology,  the  presentation  of  the  main  theme  is  not 
nical  for  the  general  reader;  and  though  we  may  not  always  agree 
premises,  arguments  and  conclusions  of  the  author,  and  may,  inde 
tain  a  suspicion  that  they  are  tinged  with  a  faint  hue  of  nationa] 
haps  naturally  to  be  expected),  nevertheless  we  will  find  it  well  wc 
to  have  Sea  Power  in  tiie  Modem  World  on  our  bookshelf,  handy 
reference  and  consultation.  Rath ond 

IrUematianai  Organization.    By  Harold  M.  Vinacke.    New  Yoi 
Crofts  &  Co.,  1934.    pp.  x,  483.     Index.    $5.00. 

This  beautifully  printed  volume  is  ''designed  to  serve  the  needi 
interested  in  study  of  the  restricted  field  of  international  orgai 
The  central  purpose  ''is  to  determine  the  nature  and  extent  of  the 
porary  organization  of  the  society  of  States.'^  The  author  ooncc 
international  society  has  the  same  need  of  agencies  for  legislation, 
tion,  execution,  and  administration  as  does  the  national  state.  1 
tional  approach  is  followed  rather  than  a  primarily  descriptive  one. 

The  first  five  chapters  deal  with  introductory  and  background 
that  serves  to  give  a  setting  for  existing  international  organixatio 
author  discusses  the  state  in  international  relations,  the  legal  fi 
of  international  society,  and  the  conduct  of  foreign  relations.  Two 
(IV  and  V)  entitled  Theoretical  Foundations  deal  with  such  topi< 
ances,  federalism,  the  world  state,  the  political  experience  of  th 
States  under  the  Articles  of  Confederation  and  the  Constitution, 
"associative  principle."  Chapters  VI,  VII,  and  VIII  deal  with 
lative  process  in  and  out  of  the  League  of  Nations  system.  Cha; 
X,  and  XI  are  devoted  to  the  pacific  settlement  of  intematicmal 
Under  the  heading  of  the  Executive  Function  (Chapters  XII,  ] 
author  discusses  security,  sanctions,  and  the  supervision  of  the  < 
of  the  peace  treaties.  In  Chapter  XIV  entitled  International  Ad 
tion  there  is  an  anal3rsis  of  the  work  of  the  Postal  Union,  the  Pan . 
Union,  international  regulation  of  waterways,  sanitation  and  he 
the  European  Sugar  Union.  The  administrative  organisation  of  tb 
is  discussed  in  the  last  chapter  (XV).  No  general  bibliography  i 
but  some  references  are  given  in  footnotes  throughout  the  study. 

Since  October,  1933,  the  number  of  non-permanent  members  of  t 
cil  is  ten,  rather  than  nine,  as  stated  on  page  106,  and  the  total  me 
of  the  Coimcil  is  fifteen,  not  fourteen.  According  to  rules  adopted 
1933,  the  Council  now  holds  four  regular  sessions  each  year,  instead 
as  stated  at  page  107.  The  discussion  of  the  nature  of  the  Leag! 
tions  (pp.  110-112}  could  have  been  strengthened  by  a  reference  t 
of  the  modita  operandi  signed  September  18,  1926,  between  the  Lc 
the  Swiss  Government  where  the  League  is  referred  to  as  possec 
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international  personality  and  legal  capacity/'  In  the  opinion  of  the  re- 
viewer,  the  table  of  contents  and  general  arrangement  of  the  book  would  be 
unproved  by  a  classification  of  the  chapters  into  appropriate  parts. 

This  useful  volume  is  replete  with  penetrating  passages  showing  a  soimd 
understanding  of  basic  featiu'es  of  the  subject  dealt  with.  The  author 
exhibits  a  keen  insight  into  the  existing  agreements  for  world  peace  and 
international  organization,  and  there  are  many  passages  written  in  the  most 
felicitous  language.  He  believes  that  the  Geneva  atmosphere  tends  to 
elevate  "the  level  of  conference  discussions  from  that  of  narrow  national 
interest  toward  that  of  international  advantage"  (p.  186). 

J.  Eugene  Hablet 

Briefer  Notices 

The  Canadian  Economy  and  Its  Problems.  Edited  by  H.  A.  Innis  and 
A.  F.  W.  Plumptre.  (Toronto:  Canadian  Institute  of  International  Affairs, 
1934.  pp.  vi,  356.  Index.  S2.50.)  In  preparation  for  the  next  Institute 
of  Pacific  Relations  Conference  on  the  "aims  and  results  of  economic  and 
social  policies  in  Pacific  countries,"  the  Canadian  Institute  of  International 
Affairs  sponsored  a  study  of  Canadian  economy.  The  results  of  this  survey 
by  the  Toronto  Branch  and  others  have  been  embodied  in  this  book  under 
review.  It  is  essentially  a  sound  approach  that  any  adequate  understand- 
ing of  international  relations  should  be  premised  upon  a  thorough  knowledge 
of  national  policies.  With  such  knowledge  a  more  intelligent  attack  can  be 
made  on  the  all  too  prevalent  trends  towards  nationalism  and  isolationism. 
Part  I — The  Canadian  Economy  and  the  Depression — consists  of  contri- 
butions by  seventeen  economists  and  others  who  prove  themselves  to  be 
particularly  competent  to  discuss  the  various  aspects  on  which  they  write. 
Of  course,  in  a  symposium  such  as  this,  the  individual  contributions  vary 
widely  in  treatment  and  value.  Considered  as  a  whole,  it  fiUs  a  real  gap  in 
contemporary  Canadian  economic  literature.  Part  II  on  Central  Banking 
and  Monetary  Problems  is  less  formal  but  of  timely  interest  due  to  the  recent 
Canadian  developments  along  this  line.  Lionel  H.  Laing 

Freedom  of  the  Seas.  By  Earl  Willis  Crecraft.  (New  York:  D.  Appleton- 
Century  Co.,  1935.  pp.  xx,  304.  Index.  $3.00.)  Professor  Crecraft  has 
set  forth  in  popular  style  and  small  doses  (32  Chapters)  the  story  of  neutral 
rights  and  American  grievances  against  British  and  Continental  bad-men. 
The  story  is  complete,  but  repetitious  and  characterized  by  a  strong  nation- 
alist bias.  When  he  is  not  twisting  the  British  lion's  tail,  the  author  worries 
over  the  succumbing  of  Mr.  Henry  L.  Stimson  and  Mr.  Norman  Davis  to 
the  Continental  wiles  and  seductions  of  consultative  pacts  and  definitions 
of  ''aggressors."  The  plea  for  a  strong  United  States  navy  to  defend  our 
neutral  rights  appears  and  reappears  in  chapter  after  chapter,  though  words 
like  "navy"  and  "preparedness"  do  not  occur  in  the  index.  Professor 
Borchard  has  contributed  an  excellent  introduction  to  the  volume,  lending 
his  support  to  some  of  the  recent  suggestions  of  Mr.  Charles  Warren  (For- 
eign Affairs,  April,  1934) .  The  neutraUty  statutes  of  the  United  States  must 
be  strengthened  if  the  United  States  hopes  to  keep  its  neutrality  and  peace 
in  future  wars  of  large  scope.  The  President  should  be  given  discretion  to 
ban  the  shipment  of  munitions  to,  or  the  floating  of  private  loans  for,  all 
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belligerents;  ''the  carriage  of  American  cargoes  or  American  travellers  <m 
belligerent  merchant  vessels;  the  entrance  of  armed  merchant  vessels  or 
submarines  into  American  ports;  the  use  of  American  ports  as  a  base  of 
supplies  for  belligerent  warships  at  sea;  and  the  service  of  American  citicens 
in  foreign  armies,  at  least  without  forfeiture  of  their  American  citLsenship." 
The  doctrines  of  contraband  and  continuous  voyage  may  have  to  be  aban- 
doned. The  neutral  in  self-protection  will  have  to  preserve  an  impartial- 
ity in  fact  as  well  as  in  law.  Professor  Crecraft  has  evidently  labored  long 
and  lovingly  over  the  story  of  how  neutral  rights  were  developed  through  a 
series  of  compromises  with  belligerent  interests  and  how  beUigerent  interests 
triumphed  over  them  in  the  last  war  because  we  had  not  a  large  enough  navy. 

Hebbbrt  W.  Bbiqos 

The  Background  of  European  Governments.  By  Norman  L.  Hill  and 
Harold  W.  Stoke.  (New  York:  Farrar  &  Rinehart,  1935.  pp.  xvi,  604. 
Index.  $2.75.)  Thiis  volume  contains  a  collection  of  readings  and  materials 
on  the  organization  and  operation  of  the  major  governments  of  Europe — 
Great  Britain,  France,  Germany,  Italy,  and  Russia.  The  value  of  such  a 
collection  depends  upon  the  care  and  judgment  with  which  the  material  is 
chosen,  and  the  skill  with  which  it  is  integrated.  The  authors  are  to  be 
conmiended  on  both  coimts.  They  have  prepared  a  book  which  gives  an 
accurate  and  at  the  same  time  an  interesting  accoimt  of  the  form  and  func- 
tioning of  the  governments.  An  effort  has  been  made  to  include  readings 
which  make  clear  the  underlying  motives  that  are  responsible  for  the  new 
forms  of  political  organization  which  have  been  evolved  in  Russia,  Italy, 
and  Germany.  As  an  auxiliary  text  for  students  of  government  this  book 
will  be  invaluable.  It  can  be  heartily  recommended,  also,  to  those  who 
have  a  general  interest  in  international  affairs.  A  perusal  of  its  pages  will 
give  one  a  knowledge  of  the  theory  of  Communism,  Fascism,  or  Naziism, 
and  of  how  that  theory  is  translated  into  political  action  through  the  organs 
of  government.  A  comparison  of  these  authoritarian  forms  with  the 
democratic  institutions  of  Great  Britain  and  France  is  made  easy  where 
both  are  treated  between  the  covers  of  one  volume.    Walter  H.  Mallobt 

Fourth  Report  on  Progress  in  Manchuria  to  1934'  Compiled  by  Seiji 
Hishida.  (Dairen:  The  South  Manchuria  Railway,  1934.  pp.  xii,  294. 
Index.)  Students  of  Manchurian  affairs  have  long  recognized  the  value  of 
these  reports  issued  by  the  South  Manchuria  Railway  Company.  The 
present  volume  maintains  the  high  standard  of  its  predecessors,  and  has  been 
expanded  considerably  as  regards  content.  There  is  an  introductory  chap- 
ter dealing  with  the  status  of  Manchoukuo  and  its  special  relatioii^hip  to 
Japan.  Brief  chapters  are  devoted  to  geography  and  to  history.  In 
Chapter  III  there  is  extensive  treatment  of  Manchuria's  relationships  with 
the  League  of  Nations.  Other  chapters  deal  with  such  topics  as  Peace  and 
Order,  Manchoukuo  Government,  Japanese  Jurisdiction,  Manchoukuo  Fi- 
nances, Transportation  and  Communication,  Foreign  Trade,  Agriculture, 
Mining,  Forestry,  Fisheries,  Industry  and  Education.  There  is  a  large 
map  and  extensive  statistical  tables.  The  report  is  based  primarily,  as  in 
the  past,  on  findings  of  the  research  office  of  the  South  Manchuria  Rail- 
way, supplemented  by  the  work  of  the  Statistics  Office  of  the  Manchoukuo 
Government,  in  which  a  niunber  of  Japanese  experts  are  employed.  The 
appendices  covering  some  fifty  pages  contain  a  number  of  important  inter- 
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national  documents  and  laws  issued  by  the  new  state.  The  volume  is  a  dis- 
tinct contribution  as  a  statistical  and  interpretative  record  of  recent  events 
in  Manchuria.  Dr.  Hishida's  interpretation  of  political  developments 
may  be  challenged  by  many  Western  students.  They  represent,  neverthe^ 
lesSi  a  point  of  view  which  it  is  essential  the  West  should  understand. 

Paul  Hibbebt  Cltdb 

Staatsschiffe  und  SUuUshrfifahrzeuge  im  VdUcerrecht.  By  Herbert  Klein. 
(Kdnigsberg  and  Berlin :  Im  Ost-Europa-Verlag,  1934.  pp.  101.  Rm.  4.80.) 
This  book  draws  certain  comparisons  between  the  principles  applicable  to 
public  vessels  and  aircraft  in  international  law.  The  discussion  embraces 
four  chapters.  The  first  treats  the  basic  concepts  of  the  two  types  of  craft. 
The  second,  comprising  the  bulk  of  the  book,  deals  in  some  detail  with  war 
vessels  and  military  aircraft.  The  third  briefly  discusses  public  craft  of  a 
non-military  character.  The  concluding  chapter  touches  public  conmiercial 
craft.  The  conclusion  recognizes  three  categories  of  vessels.  The  extent  of 
exemption  of  each  class  from  foreign  jiuisdiction  turns  on  the  degree  of 
sovereign  representation  in  the  performance  of  special  functions.  The  full- 
est exemption  is  enjoyed  by  military  vessels,  including  even  their  crews.  A 
second  category  embraces  quasi-pubUc  vessels  exercising  postal,  customs 
and  police  functions  without  performing  sovereign  acts.  Crews  of  such 
vessms  enjoy  no  extraterritorial  privileges.  The  third  category  includes 
vessels  operated  by  the  State  purely  in  its  proprietary  or  conmiercial 
activities.  These  receive  no  immunities.  Modem  economic  trends  fur^ 
nish  the  key  to  this  differentiation  of  rights  of  public  vessels  abroad. 

HowABD  S.  LbRot 

RtperUnre  de  Droit  Irdemaiional,  By  A.  de  La  Pradelle  and  J.  P.  Niboyet. 
SuppUmentf  by  J.  P.  Niboyet.  (Paris:  Recueil  Sirey,  1934.  pp.  vi,  480. 
Fr.  120.)  The  editors  of  the  Ripertaire  de  Droit  IrUemationalf  who  per- 
formed the  remarkable  feat  of  getting  out  the  ten  volumes  of  their  encyclo- 
paedia in  the  years  between  1929  and  1931,  have  in  this  supplementary  vol- 
ume carried  out  their  promise  of  bringing  the  material  of  the  encyclopaedia 
down  to  date  (January,  1934).  In  addition  they  have  taken  the  opportunity 
of  including  in  the  SuppUmerU  certain  words  which  could  not  find  their  place 
in  the  original  volumes,  prominent  among  which  are  Etabliaaement  (business 
domicile),  Egypt,  Sovereigns,  Treaties,  and  Tunis.  The  article  on  Eg3rpt  is 
exceedin^y  valuable  for  the  student  of  the  conflict  of  laws,  since  it  gives  a 
detailed  analysis  of  the  rules  followed  both  by  the  mixed  and  by  the  non- 
mixed  courts.  The  article  on  Treaties  is  devoted  exclusively  to  the  general 
theory  of  treaties,  and  is  a  small  volume  in  itself  and  covers  every  important 
phase  of  the  subject.  The  article  on  Tunis  is  exhaustive  and  fills  adequately 
the  gap  in  the  original  volumes.  Among  other  topics  of  recent  interest,  the 
title  Great  Britain  carries  a  detailed  examination  of  the  Foreign  Judgments 
Act  of  1933.  C.  G.  F. 

The  League  Year-Book ,  193S.  Second  Annual  Edition.  Edited  by 
Judith  Jackison  and  Stephen  King-Hall.  (New  York:  The  Macmillan  Co., 
1933.  pp.  xiv,  468.  Index.  $4.50.)  This  Year-Book,  carrying  a  for^ 
word  by  Viscount  Cecil,  consists  of  three  parts.  Part  I  deals  with  the  mem- 
bership, purposes,  organization,  and  finances  of  the  League.  Information 
is  idso  foimd  regarding  the  Secretariat,  the  International  Labor  Organiza- 
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tion,  and  the  Permanent  Court  of  International  Justice.  The  Assembly 
and  the  Council  are  treated  as  to  their  authority,  duties,  membership,  and 
procedure.  There  is  a  brief  discussion  of  the  work  of  the  League  with  regard 
to  communications,  transit,  health,  and  intellectual  codperation.  Atten- 
tion is  given  to  the  Permanent  Advisory  Commissions  regarding  military 
questions  and  those  relating  to  mandates,  opium,  welfare  of  women  and 
children,  and  the  temporary  advisory  commissions.  Chapter  IX  gives 
information  concerning  speciid  questions  such  as  the  Saar,  Danzig,  minorities, 
and  trusteeships  for  loans.  Chapter  X  deals  with  international  bureaux 
and  institutes.  In  Part  II  (pp.  198-235),  there  is  a  survey  of  the  activities 
of  the  League  in  1932-1933  by  Mr.  C.  A.  Macartney.  Part  III  gives  the 
names  of  members  of  committees,  commissions,  the  Secretariat  permanent 
national  liaison  agents,  and  the  principal  officers  and  headquarters  of  the 
League  of  Nations  Societies  in  the  various  countries.  Appendices  carry 
the  text  of  the  special  procedure  of  the  Assembly  in  electing  non-permanent 
members  of  the  Coimcil  and  that  of  the  Council  to  be  followed  in  the  event 
of  war  or  threat  of  war.  A  selected  bibliography,  partly  annotated,  is 
given  at  pages  392-454.  The  work  gives  a  good  deal  of  information  about 
the  Lei^gue  and  its  related  organizations  that  would  be  burdensome  to  se- 
cure otherwise.  A  year  by  year  record  of  this  kind  will  serve  to  facilitate 
studies  by  Englishnspeaking  peoples.  Inasmuch  as  English  is  an  official 
language  of  the  LesLgae,  a  Year-Book  in  English  is  necessary.  Ottlik's 
Annuaire  de  la  SocUU  des  Nations  serves  those  more  familiar  with  the  French 
language.  J.  Eugbnb  Hablet 

Air  Law.  OtUline  and  Guide  to  Law  of  Radio  and  Aironaiitics.  By  How- 
ard S.  LeBoy.  (Washington:  Randolph  Leigh  Publishing  Co.,  1935.  pp. 
120.  Index.  $3.00.)  This  little  book  is  an  excellent  auxiliary  tool  for 
anvone  working  in  the  fields  covered.  It  is  confined  for  the  most  part  to 
titles  and  citations,  with  very  brief  comments  which  permit  of  broad  classi- 
fication, imder  four  principal  headings:  Radio  law,  aeronautic  law,  air 
rights  as  related  to  real  property,  and  bibliography.  The  treatment  is 
comprehensive  for  the  United  States.  The  international  aspects  and  the 
acts  of  foreign  states  are  not  so  completely  covered,  and  in  that  respect  the 
book  should  be  strengthened  in  the  revisions  which  are  inevitable  for  any 
book  on  this  rapidly  growing  subject.  Irvin  Stewart 

Wesen  und  Umfang  des  StaaUgebietes.  By  Dr.  Wolfgang  Schade.  (Ber* 
lin-Grunewald:  Verlag  ftlr  Staatswissenschaften  und  Geschichte,  1934.  pp. 
xiv,  112.  Rm.  8.)  This  monograph,  one  of  the  series  of  Iniemationdlr 
rechUiche  Abhandlungen  issued  under  the  direction  of  Professor  Herbert 
Kraus,  treats  of  the  nature  and  scope  of  the  state's  jurisdiction  in  its  wider 
sense.  The  author  defines  state  jurisdiction  imder  the  various  theories 
which  have  prevailed  from  time  to  time  at  different  periods  and  in  different 
states.  He  arrives  at  the  conclusion  that  the  theory  of  competence  is  the 
one  most  applicable  to  modem  conditions.  The  author  discusses  various 
applications  of  the  theory  and  tests  it  out,  especially  in  resi>ect  to  juris- 
diction not  partaking  of  territorial  sovereignty  in  the  narrower  sense.  In 
the  chapters  on  territorial  sovereignty  over  territorial  and  coastal  waters 
and  in  the  airspace,  he  discusses  a  number  of  controversial  questions  and 
associates  these  with  a  discussion  of  jurisdiction  exercised  by  states  upon 
the  high  seas.     One  of  the  conclusions  of  the  author  will  probably  not 
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receive  general  acceptance.  It  is  that  in  which  he  places  the  parts  of  the 
Polar  seas  which  are  froaen  over  throughout  the  year  within  the  same 
category  as  land  territory  and  even  maintAins  that  such  piurts  are  subject 
to  occupation  (pp.  32-33).  The  approach,  generally  speaking,  is  entirely 
scientific  and  is  not  clouded  by  current  political  controversy. 

Abthttb  E.  Euhn 

TJte  Study  of  IntemaUonal  Bdatians  in  the  United  States.  Edited  by 
Edith  E.  Ware,  Ph.D.  (New  York:  Columbia  University  Press,  1934.  pp. 
xviii,  503.  Index.  $3.50.)  The  word  "study"  in  this  book  is  broadly 
used.  It  includes  the  Organization  and  Agencies  of  Research,  the  Dis- 
ciplines of  Study  and  Research,  the  Regional  Fields  of  Study  and  Research, 
Education  in  International  Relations  and  the  League  of  Nations  in  regard 
to  Research  in  International  Relations.  It  covers,  under  the  head  of  In- 
ternational Relations,  all  the  social  sciences.  From  whatever  angle  one  is 
interested  in  international  affairs,  the  book  will  be  useful  for  knowledge  of 
the  agencies  in  the  field  and  inspiring  because  of  its  revelation  of  what  is 
being  done.  The  range  of  both  is  amazing,  even  to  those  well  acquainted 
with  the  subject.  Miss  Ware  is  quite  jusikified  in  her  statement  that  it 
reveals  ''in  the  American  people  a  really  remarkable  interest  in  international 
relations."  The  work  was  done  imder  the  guidance  of  Dr.  James  T.  Shot- 
well  for  the  American  National  Committee  on  Intellectual  Cooperation  of 
the  League  of  Nations.  Dr.  Shotwell  contributes  a  thoughtful  and  sugges- 
tive introduction.  The  volume  contains  material  of  interest  to  researchers 
in  the  social  sciences,  to  those  interested  in  curriculum-making,  to  business 
and  financial  men  who  are  affected  by  international  developments,  and  to 
many  others.  It  is  maintained  that  the  study  of  international  affairs  must 
be  by  regional  areas.  A  study  of  Europe,  it  appears,  means  a  study  of 
world  affairs;  the  regions  which  are  to  be  studied  are  the  Pacific  area,  Latin 
America  and — ^latest  of  all— Canada.  The  book  reflects  also  the  modem 
educational  trend  toward  integration.  Persons  interested  in  special  fields 
may  be  able  to  find  gaps  but,  on  the  whole,  it  is  a  remarkably  complete  and 
helpful  book.  Clyde  Eagleton 

Der  Art.  19  der  VdVcerbundsatzung.  By  Viktor  B5hmert.  (Kiel:  Verlag 
des  Instituts  ftir  Internationales  Recht,  1934.  pp.  xvi,  241.  Rm.  7.50.) 
This  monograph  is  a  valuable  and  scholarly  contribution  to  the  growing 
literature  on  treaty-revision,  a  subject  in  which  German  scholars  naturally 
have  a  special  interest.  The  author  clearly  distinguishes  between  the  pro- 
visions contained  in  Article  19  of  the  Covenant  for  the  revision  of  treaties 
and  the  doctrine  of  rebvs  sic  stantibTis,  From  a  study  of  the  effect  of  im- 
possibility of  performance  upon  treaties  in  international  law,  he  concludes 
that  it  would  be  absurd  to  consider  that  condition  the  sole  groimd  upon 
which  the  Assembly  may  advise  the  reconsideration  of  treaties,  considering 
that  most  writers  regard  that  as  a  proper  groimd  for  terminating  a  treaty 
unilaterally.  The  conclusion  to  which  the  author  comes,  based  upon  a 
study  of  the  origin  of  the  article,  in  particular,  the  opinions  of  President 
Wilson  and  Lord  Robert  Cecil,  of  the  reasonable  meaning  of  the  words 
used,  and  of  the  interpretation  given  to  the  article  in  practice,  is  that  Article 
19  should  be  interpreted  liberally  as  empowering  the  Assembly  to  recommend 
the  reconsideration  of  treaties  no  longer  conducive  to  peace  and  justice, 
and  the  consideration  of  situations  which,  though  they  may  not  lead  to  war« 
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endanger  the  friendly  relations  upon  which  peace  depends.  The  author 
deals  intelligently,  though  at  some  unnecessary  length,  with  procedinal 
questions  rdating  to  the  application  of  Article  19.  He  is  of  the  opinion 
that  since  Assembly  action  under  Article  19  is  in  the  nature  of  a  recommen- 
dation only,  the  rule  of  unanimity  does  not  apply.  Consideration  of  the 
question  whether  the  interested  parties  may  vote  is  the  occasion  of  a  sug- 
gestive note  on  League  practice  regarding  the  right  of  parties  to  vote.  The 
study  is  well  documented  and  contains  a  useful  bibliography. 

The  Doctrine  of  ** Rebus  Sic  Stantibua "  in  International  Law.  By  Chesney 
Hill.  (Columbia:  University  of  Missouri,  1934.  pp.  95.  $1.25.)  This 
study,  we  are  told,  was  prepared  as  a  doctoral  diceertation  at  Harvi^ 
imder  the  title  The  Termination  of  Obsolete  Treaties.  It  was  subsequently 
rewritten  and  condensed.  The  author  has  made  a  real  contribution  in  de- 
fining, by  reference  to  accepted  evidences  of  international  law,  the  content 
of  a  much  used  and  much  abused  principle.  He  makes  it  clear  that  ''the 
doctrine  of  rebus  sic  stantibus  is  a  rule  for  the  termination  of  treaties,  and 
not  for  revision."  The  doctrine  is  "based  juridically  upon  the  intention  of 
the  parties."  It  is  a  rule  for  carrying  that  intention  into  effect.  The 
author  clearly  sets  forth  the  limitations  upon  the  doctrine.  The  definition 
of  the  doctrine  given  at  the  conclusion  of  the  study  seems  to  the  reviewer 
to  be  concise,  clear  and  adequate.  The  study  contains  an  exhaustive  bib- 
liography which  in  itself  should  be  of  value  to  students  of  the  subject. 

Leland  M.  Goodrich 

Le  Controle  Juridictionnel  de  V Administration:  iiude  de  Droit  Adminis- 
tratif  ComparS.    By  Roger  Bonnard.     (Paris:  Librairie  Delagrave,  1934. 

Ep.  266.  Fr.  45.)  This  is  the  sixth  volume  in  the  series  of  studies  on  public 
kw  issued  by  the  International  Institute  of  Public  Law.  Its  author  is  a 
distinguished  professor  of  the  faculty  of  law  at  the  University  of  Bordeaux. 
The  first  half  of  the  study  is  devoted  to  a  discussion  of  the  principles  under- 
lying jurisdictional  intervention  in  administrative  controversies.  The 
second  part  investigates  the  organs  of  jurisdictional  control,  including  both 
ordinary  and  administrative  courts.  Then  follows  a  comparative  study  of 
the  systems  of  Great  Britain  and-  the  United  States,  France,  Jugoslavia, 
Belgium,  Italy,  Greece,  Rumania,  Germany,  Switzerland,  Austria,  Poland 
and  Czechoslovakia.  Particularly  perspicuous  are  the  pages  wherein  Profes- 
sor Bonnard  analyzes  the  contrast  between  the  Anglo-American  Sjrstem 
and  the  French  system.  Under  the  latter  regime,  by  virtue  of  a  strict 
theory  of  separation  of  powers,  the  ordinary  tribunals  have  been  almost 
completely  excluded  from  taking  cognizance  over  administrative  controver- 
sies. Professor  Bonnard  refrains  from  asserting  that  either  Sjrstem  better 
safeguards  the  rights  of  the  individual. 

Essai  sur  le  Travail  Parlementaire  et  le  Systime  des  Commissions.  By 
Joseph-Barth^lemy.  (Paris:  Librairie  Delagrave,  1934.  pp.  375.  Fr.  50.) 
This  essay  comes  from  the  pen  of  a  well-known  jurist,  parliamentarian  and 
member  of  the  faculty  of  law  of  the  University  of  Paris.  It  is  the  ripe  con- 
clusion of  many  years  of  intimate  observation  of  parliamentary  methods. 
Professor  Barth61emy  long  sat  in  the  Chamber  of  Deputies  as  a  deputy  from 
Gers,  for  years  he  served  as  secretary  of  the  Chamber,  and  more  than  once 
presided  over  a  commission.  He  presents  a  vivid  picture  of  the  French  com- 
missions, which  are  fundamentally  imlike  the  British  select  and  standing 
committees,  and  frequently  charged  with  contributing  to  the  instability  of 
French  Cabinets.    After  a  brief  review  of  the  history  of  the  permanent 
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establishment  of  the  commissions  (in  1902|  for  the  Chamber  of  Deputies, 
and  in  1020,  for  the  Senate),  the  author  discusses  their  organization,  the 
sdection  of  members,  their  r6Ie  in  lawmaking,  and  their  part  in  effecting 
legislative  control  over  the  executive.  Separate  chapters  are  devoted  to  the 
Commission  of  Finance  and  the  Commission  of  Foreign  Affairs. 

In  regard  to  the  Commission  of  Foreign  Affairs,  the  author  admits  the 
tendency  to  substitute  the  control  of  the  Commission  for  the  control  of  the 
Chamber.  Naturally,  Ministers  look  upon  the  Commission  as  an  instru- 
ment of  torture,  but  the  Chamber  regards  it  as  a  means  of  regulation.  As 
a  member  of  the  Conmiission  of  Foreign  Affairs,  Aristide  Briand  frequently 
complained  that  Ministers  did  not  sufficiently  consult  the  Commission. 
But,  on  occasions,  when  he  headed  the  Quai  dCOrsay^  Briand  ignored  the  Com- 
mission, and  at  one  time  did  not  go  near  it  for  thirteen  months.  But  if 
Briand  were  ever  immindful  of  the  formidable  character  of  the  Commission, 
the  affair  of  Cannes,  in  1022,  proved  its  power  to  reverse  the  foreign  policy  of 
any  Cabinet,  inclucung  his  own.  Kxnnbth  W.  Colbgrove 
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THE  CONCEPT  OF  AGGRESSION  IN  INTERNATIONAL  LAW 

By  Quincy  Wright 
Of  the  Board  of  Editors 

The  press  reports  characterized  the  resolution  of  the  Chaco  Commission  of 
the  League  of  Nations  Assembly  as  amounting  ''to  condemning  Paraguay 
henceforth  as  the  aggressor  in  the  Chaco  War."  ^  This  resolution  of  January 
16, 1935,  recommended  a  raising  of  the  arms  embargo  in  behalf  of  Bolivia, 
because  Bolivia  had  accepted  and  Paraguay  had  rejected  the  Assembly's 
report  made  on  November  24, 1934,  under  Article  15,  paragraphs  4  and  9  of 
the  Covenant.  The  Commission  also  held  that  in  spite  of  the  provisions  in 
Article  12  by  which  the  members  of  the  League  ''agree  in  no  case  to  resort 
to  war  until  three  months  after  .  .  .  the  report  of  the  Council"  (or  Assem- 
bly, see  Art.  15,  par.  10),  Paraguay  was  boimd  not  to  go  to  war  against 
Bolivia  at  the  expiration  of  this  period  (February  24,  1935)  because  of 
Article  15,  paragraph  6,  by  which  "the  members  of  the  League  agree  that  they 
will  not  go  to  war  with  any  party  to  the  dispute  which  complies  with  the 
recommendations  of  the  report."  It  is  to  be  observed  that  Paraguay  actually 
declared  itself  in  a  state  of  war  with  Bolivia  on  May  10,  1933,  and  in  its 
report  on  November  24, 1934,  the  Assembly  noted  "the  present  state  of  breach 
of  the  Covenant."  ^ 

These  resolutions  will  doubtless  be  important  in  developing  the  legal  con- 
ception of  aggression. 

The  words  "aggressor"  and  "aggression"  have  been  coming  into  current 
usage  as  terms  of  international  law  in  connection  with  the  post-war  effort  to 
control  the  incidence  of  violence  in  international  relations  through  the  fimc- 
tioning  of  treaties  and  international  organizations.  The  words  appear  very 
little  in  treatises  on  international  law  imtil  after  the  World  War,  but  in 
editions  published  since  1925,  they  are  often  to  be  found  in  the  indexes,'  and 

>  New  York  Times,  Jan.  17,  1035,  p.  1. 

'  League  of  Nations  Monthly  Summary,  January,  1935,  Vol.  15,  p.  9.  For  earlier  devel- 
opments in  the  Chaco  dispute  see,  League  of  Nations,  Report  of  the  Chaco  Conunission, 
May  11,  1934,  Political,  1934,  VII,  1;  Information  Section,  Assembly  Report  on  the  Dis- 
pute between  BoUvia  and  Paraguay,  Nov.  24,  1934;  Cooper,  Russell,  and  Mattison,  Mary, 
''The  Chaco  Dispute,"  Geneva  Special  Studies,  1934,  Vol.  5,  No.  2;  Mattison,  Mary,  ''The 
CSiaco  Arms  Embargo,"  ibid,,  1934,  Vol.  5,  No.  5;  Woolsey,  L.  H.,  "The  Chaco  Dilute," 
this  JouBNAL,  Vol.  26  (1932),  p.  796,  Vol.  28  (1934),  p.  724;  Wilson,  G.  G.,  ibid.,  Vol.  27 
(1933),  p.  724.  For  poUtical  and  economic  background  of  the  war,  see  Lindsay,  J.  W., 
"The  War  over  the  Chaco,"  International  Affairs,  March-April,  1935,  Vol.  14,  p.  231  £F. 

*  The  word  does  not  appear  in  the  indexes  to  Moore,  Digest  of  International  Law,  1906; 
Hershey,  Essentials  of  International  Public  Law,  1912;  Westlake,  International  Law,  2nd 
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since  that  date  the  subject  has  been  dealt  with  in  books  on  international 
organizations  ^  and  in  numerous  pamphlets  and  articles  by  both  statesmen  ^ 
and  jurists  ^  as  well  as  in  official  textsJ 

ed.,  1913;  Oppenheim,  International  Law,  3rd  ed.,  1920;  Hyde,  International  Law,  1922; 
Lawrence,  PrincipleB  of  International  Law,  7th  ed.,  1923;  HaU,  International  Law,  8th  ed., 
1924;  Fenwick,  International  Law,  1924;  ^^Ison,  International  Law,  1927.  It  does,  how- 
ever, appear  in  Oppenheim,  4th  ed.,  1926;  Hershey,  2nd  ed.,  1927;  Stowell,  International 
Law,  1931 ;  Fenwick,  2nd  ed.,  1934. 

*  Baker,  P.  J.  N.,  The  Geneva  Protocol,  London,  1925;  Buell,  R.  L.,  International  Relations, 
2nd  ed.,  N.  Y.,  1929,  Chap.  26;  Clark,  Evans,  Boycotts  and  Peace,  N.  Y.,  1932;  Eagleton, 
Clyde,  International  Government,  N.  Y.,  1932,  pp.  125,  440-448;  Evans,  T.  P.  Conwell, 
The  League  Council  in  Action,  Oxford,  1929,  pp.  59,  253-259;  Guggenheim,  Paul,  Les 
Mesurea  proidaoires  de  proeidure  iniemaUonale,  Paris,  1931,  Chap.  9,  p.  194;  Hudson,  Bfanley 
O.,  Progress  in  International  Oiganixation,  Stanford,  1932,  Chap.  8;  Kuns,  Josef,  L'Ariieie 
XI  du  PacU  de  la  SocUU  des  NalionB,  Acadhnie  de  draU  iniemaiional,  1938,  C%ap.  5;  Miller, 
Hunter,  The  Geneva  Ptotoool,  N.  Y.,  1925,  CSiap.  10;  The  Peace  Pact  of  Pftris,  N.  Y.,  1928, 
p.  127;  Mower,  E.  C,  International  Government,  N.  Y.,  1931,  pp.  116-123,  CSiap.  30; 
Rappard,  W.  E.,  Uniting  Europe,  New  Haven,  1930,  pp.  159-165, 284-288;  Ray,  J.,  Commen- 
Udre  du  Facte  de  la  SocUU  des  Naiione,  Paris,  1930,  part  3;  Schuman,  Frederick  L.,  Interna- 
tional Politics,  N.  Y.,  1933,  pp.  683-685;  Shotwell,  James  T.,  War  as  an  Instrument  of 
National  Policy,  N.  Y.,  1929,  CSiap.  19;  Webster,  C.  K  and  Herbert,  S.,  The  League  of 
Nations  in  Theory  and  Practice,  London,  1933,  p.  155;  Williams,  Sir  John  Fischer,  Some 
Aspects  of  the  Covenant  of  the  League  of  Nations,  Oxford,  1934,  pp.  119-123,  229-242, 
292-317. 

'  Bened,  Eduard,  The  Diplomatic  Struggle  for  European  Security  and  Stabilisation  of 
Peace,  Prague,  1925;  Kellogg,  Frank  B.,  "The  War  Prevention  Fbticy  of  the  United  States/' 
Foreign  Affairs,  Spl.  Supp.,  April,  1928,  pp.  viii-4x;  Politis,  Nicolas  S.,  ''The  Ptoblem 
of  Disarmament,"  International  Conciliation,  March,  1934,  No.  298;  Stimson,  Henry  L., 
''The  Pact  of  Paris,  Three  Years  of  Development,"  Foreign  Affairs,  SpL  Supp.,  October, 

1932,  pp.  viii-ix. 

•  Brierly,  J.  L.,  "Sanctions,"  Proceedings  of  the  Grotius  Society,  1931,  pp.  12-13;  Eagle- 
ton,  Clyde,  "The  Attempt  to  Define  Aggression,"  International  Conciliation,  November, 
1930,  No.  264;  "The  Attempt  to  Define  War,"  ibid,,  June,  1933,  No.  291 ;  Finch,  Geoige  A., 
"A  Pact  of  Non-Aggression,"  this  Journal,  Vol.  27  (1933),  pp.  725-732;  Harris  Foun- 
dation, An  American  Foreign  Policy  toward  International  Stability,  1934,  pp.  28-33; 
Hill,  Chesney,  "Recent  Policies  of  Non-Recognition,"  International  Conciliation,  October, 

1933,  No.  293,  pp.  372-380;  Hill,  Norman  L.,  "Post  War  Treaties  of  Security  and  Mutual 
Guarantee,"  International  Conciliation,  November,  1928,  No.  244;  Jessup,  Philip,  "Ameri- 
can Neutrality  and  International  Potice,"  World  Peace  Foundation,  1928,  Vol.  11,  pp.  81- 
95;  Potter,  Pitman  B.,  "Sanctions  and  Security,  an  Analysis  of  the  French  and  American 
Views,"  Geneva  Special  Studies,  February,  1932,  Vol.  3,  No.  2;  Whitton,  John  B.,  "What 
Follows  the  Pact  of  Paris?"  ^International  Conciliation,  January,  1932,  No.  276,  pp. 
35-39;  Wright,  Q.,  "Neutrality  following  the  Pact  of  Paris,"  Proceedings  American  Society 
of  International  Law,  1930,  pp.  79,  86;  "Collective  Rights  and  Duties  for  the  EInforcement 
of  Treaty  Obligations,"  ibid.,  1932,  p.  110;  "The  Future  of  Neutrality,"  International 
Conciliation,  September,  1928,  No.  242,  p.  360  ff;  "Changes  in  the  Concept  of  War,"  this 
Journal,  Vol.  18  (1924),  p.  767;  "The  Outlawry  of  War,"  ibid,.  Vol.  19  (1925),  pp.  89-103; 
"When  Does  War  Exist?"  ibid..  Vol.  26  (1932),  pp.  367-368;  "The  Meaning  of  the  Pact  of 
Paris,"  ibid.,  Vol.  27  (1933),  pp.  51-56;  "The  United  States  and  Neutrality,"  Public 
Policy  Pamphlet  No.  17,  University  of  Chicago  Press,  May,  1935. 

'  Iliese  include  the  League  of  Nations  Covenant,  1920  (Arts.  10, 12, 13, 15);  the  proposed 
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1.  CONSBQUENCES  OF  AOGBESSION 

While  there  has  been  much  controversy  as  to  the  nature  of  the  test  which 
should  be  applied  for  determining  the  aggressor  in  particular  instances,  the 
conception  of  aggression  in  terms  of  its  consequences  seems  to  be  well  estab- 
lished. An  aggressor  is  a  state  which  may  be  subjected  to  'preventive^  de^ 
terrent  or  remedial  measures  by  other  states  because  of  its  violation  of  an 
obligation  not  to  resort  to  force.  There  can  not  be  an  aggressor  in  the  legal 
sense  imless  there  is  an  antecedent  obligation  not  to  resort  to  force.  Doubt- 
less there  are  some  such  obligations  in  customary  international  law;  thus 
the  pre-war  textbooks  define  limitations  upon  the  resort  to  intervention  and 
reprisal,  upon  the  use  of  force  during  a  state  of  war,  and  even  upon  the 
initiation  of  a  state  of  war,  although  during  the  nineteenth  century  the  latter 
was  considered  a  moral  rather  than  a  legal  question.^  Treaties,  however, 
especially  post-war  treaties,  have  imposed  extensive  obligations  not  to  resort 
to  force,  and  the  conception  of  aggression  has  developed  mainly  in  connection 
with  the  interpretation  and  application  of  these  treaties,  of  which  the  League 
of  Nations  Covenant  and  the  Pact  of  Paris  have  been  the  most  widely 
ratified.* 

Treaty  of  Mutual  Assistanee,  1023  (Arts.  1-3);  the  Geneva  Ptotoool,  1024  (Arts.  2,  7-10); 
the  Locarno  Treaty,  1025  (Arts.  2,  4);  The  DeclarationB  on  Aggressive  War  of  the  8th  As- 
sembly of  the  League,  1027,  and  of  the  Sixth  Conference  of  American  States,  1028;  the  Pact 
of  Paris,  1028;  the  report  adopted  by  the  League  Council  and  Assembly  on  Article  XI  of  the 
Covenant,  1028;  the  Model  Convention  on  Mutual  Assistance,  1028  (Art.  1) ;  the  Conven- 
tion on  Financial  Assistance,  1030  (Arts.  1,  2);  the  General  Convention  to  Improve  the 
Means  for  Preventing  War,  1031  (Arts.  1-6);  the  Declaration  of  the  General  Commission 
of  the  Disarmament  Conference  defining  "Aggressor,"  1033;  the  Litvino£F  Convention  de- 
fining aggression,  1033.  The  preparatory  materials  and  subsequent  interpretations  of  these 
documents  are  also  important,  especially  the  reports  of  the  Permanent  Advisory  Commis- 
sion, the  Temporary  Mixed  Conmiission  and  the  Committee  of  Jurists  on  the  proposed 
treaty  of  Mutual  Assistance,  1023;  the  ''American  Draft"  and  Commentary  (Shotwell), 
and  the  Politis  and  Benefi  Commentaries  on  the  Geneva  Protocol,  1024;  the  Brouck^ 
Memorandum  on  Article  16  (1027),  the  Politis  Memorandum  on  Security  and  the  Rutgers 
Memorandum  on  Articles  10,  11,  and  16  of  the  Covenant  submitted  to  the  Conunittee  on 
Arbitration  and  Security,  1028;  and  the  statements  by  President  Franklin  D.  Roosevelt, 
Ambassador  Norman  Davis,  and  Foreign  Minister  litvinoff  concerning  aggression,  1033. 
The  pertinent  provisions  of  these  documents  before  1030  are  conveniently  collected  in 
Eagleton,  "The  Attempt  to  Define  Aggression,"  International  Conciliation,  November, 
1030,  No.  264.  See  Myers,  ''World  Disarmament,"  World  Peace  Foundation,  1032;  United 
States  Department  of  State  Press  Releases,  May  20,  27,  1033,  and  Korovine,  E.  A.,  "The 
U.  S.  S.  R.  and  Disarmament,"  International  Conciliation,  September,  1033,  No.  202, 
for  more  recent  documents.  For  official  publication  of  the  League  texts  see  Reports  and 
Resolutions  on  the  subject  of  Article  16  of  the  Covenant,  Legal.  1027.  V.  14;  Arbitration 
and  Security,  Systematic  Survey  of  Conventions,  2nd  ed..  Legal.  1027.  V.  20;  Docu- 
ments of  the  Preparatory  Commission  of  the  Disarmament  Conference,  Series  III,  Dis- 
armament. 1027.  IX.  2;  Series  VI,  Disarmament.  1028.  DL  6. 

•  Wright,  Q.,  "Changes  in  the  Concept  of  War,"  this  Journal,  Vol.  18  (1024),  p.  755  £F; 
"The  Outlawry  of  War,"  ibid,,  Vol.  10  (1025),  pp.  83-06. 

*  Supra,  note  7. 
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It  muat  be  emph&msed  that  aggresnon  is  not  the  equivaleot  of  the 
tion  of  an  iuteniatioiuil  obligation.  Thus  a  state's  refusal  to  submit 
pute  to  arbitration  or  to  carry  out  an  arbitral  award  in  the  teeth  of  i 
plicit  treaty  obligation,  while  a  breach  of  international  law,  ia  not  necei 
a  case  of  aggreeaion.  Even  resort  to  force  by  the  state  after  such  i 
would  not  be  aggression  unless  the  arbitration  treaty  or  some  other  tre 
which  it  is  a  party,  or  general  international  law,  imposed  an  obligatii 
to  resort  to  force  under  the  circumstances. 

The  definition  here  proposed  makes  the  term  aggression  broader  tt 
illegal  resort  to  war.  Aggressive  war  resulting  from  the  violation  of  ai 
war  treaty  is  one  form  of  aggression,  but  many  treaties  impose  oblig 
not  to  resort  to  force  short  of  war  and  the  use  of  armed  violence  contr 
such  treaties  would  be  aggression,  even  though  not  war."> 

Even  if  a  state  violates  an  obligation  not  to  resort  to  force,  it  woul 
not  be  an  aggressor  under  the  definition  proposed  unless  the  law  drawi 
practical  consequences  therefrom.  Several  official  texts  have  deeoribi 
gressive  war  as  a  crime,  ^^  but  the  definition  here  proposed  does  not  di 
that  the  consequence  of  aggression  be  of  the  nature  of  criminal  lia 
The  measures  consequent  upon  aggression  may  be  preventive,  deterr 
remedial  rather  than  punitive,  and  their  application  may  be  discret: 
rather  than  obligatory  with  other  states,  but  unless  there  is  some  sai 
some  legal  consequence  of  the  breach,  the  breaker  is  not,  under  this  defi< 


The  Covenant  contains  obligations  not  to  resort  to  force  of  certain 
and  in  certain  circumstances  in  Articles  10,  12,  13,  and  15.  All  of 
obligations  are  so  sanctioned  that  their  violation  can  properly  be  cons 
an  aggression.  There  has  been  doubt  whether  a  breach  of  the  Pact  of 
carried  any  legal  consequences,  but  the  course  of  practice,  official  o 
and  juristic  interpretation  indicate  that  it  does.  The  Budapest  artii 
interpretation  (1934)  unequivocally  adopted  this  opinion  in  holding 

In  the  event  of  a  violation  of  the  Pact  by  a  resort  to  armed  fc 
war  by  one  signatory  state  against  anotiier,  tiie  other  states  may,  w 
thereby  committing  a  breach  of  the  Pact  or  of  any  rule  of  interne 

<•  Sir  John  Fiaober  mUiains  hu  interpreted  the  phraae  "reaort  to  vnr"  In  the  Oc 
H  equivalent  to  "reooune  to  armed  force"  (op.  eiL,  p.  813},  but  this  is  not  uniren 
eepted.  See  observations  of  committee  of  juriata  on  Draft  Treaty  of  Mutual  Aaa 
1923,  Records  of  4th  Anembljr,  3rd  Committee,  pp.  189-191,  Eagleton,  Interaation 
eiliation.  No.  264,  p.  628;  Brouckire  Memorandum  on  Article  16,  DDComentB  of  t 
paratory  Conuniaeion  of  the  Diaarmament  Confereooe,  Beriea  III,  Diaartnament 
DL  2,  pp.  93-105.  llie  prohibition  of  non-pacific  means  in  Art.  3  of  the  Pact  of  Pa 
Ubita  the  use  of  armed  force  short  of  war.  See  Budapest  Articles  of  Inteipratation 
national  Iaw  Association,  1934;  Wright,  "The  Meaning  of  the  Pact  Of  Puis,"  this  Jo 
VoL  27  (1933),  p.  fi3. 

"  See  declarationa  on  oggreeaiTe  mr  of  League  of  Nationa  Aasembljr,  1937,  sad 
Sixth  Conference  of  American  States,  1928,  Eagleton,  Int.  Con.  No.  M,  pp.  061-4 
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law,  do  all  or  any  of  the  following  things:  (a)  refuse  to  admit  the  exer- 
cise by  the  state  violating  the  Pact  of  belligerent  rights,  such  as  visit  and 
search,  blockade,  etc.;  (b)  decline  to  observe  towards  the  state  violating 
the  Pact  the  duties  prescribed  by  international  law,  apart  from  the  Pact, 
for  a  neutral  in  relation  to  a  belligerent;  (c)  supply  the  state  attacked 
with  financial  or  material  assistance,  including  munitions  of  war;  (d)  as- 
net  with  armed  forces  the  state  attacked. 

The  signatory  states  are  not  entitled  to  recognize  as  acquired  de  jure 
any  territorial  or  other  advantages  acquired  de  facto  by  means  of  a 
violation  of  the  Pact. 

A  violating  state  is  liable  to  pay  compensation  for  all  damage  caused 
by  a  violation  of  the  Pact  to  any  signatory  state  or  to  its  nationals. 

While  under  both  the  Covenant  and  the  Pact  all  parties  may  under  certain 
circumstances  go  to  war  against  the  aggressor,  such  a  procedure  is  not  con- 
templated by  these  instruments  and  it  appears  that  in  some  cases  of  aggres- 
sion such  extreme  measures  would  be  illegal.  Aggression  may  take  place 
vit^out  instituting  a  state  of  war.  This  may  happen  in  cases  of  "external 
aggression  against  the  territorial  integrity  or  political  independence"  of  a 
member  of  the  League  contrary  to  Article  10  of  the  Covenant,  or  in  cases  of 
resort  to  "non-pacific  means"  in  the  settlement  of  an  international  contro- 
versy contrary  to  Article  2  of  the  Pact  of  Paris.  While  in  such  cases  the 
other  parties  to  these  instruments  might  discriminate  in  their  behavior  to  the 
disadvantage  of  the  aggressor,  it  would  appear  that  they  would  be  violating 
their  own  obhgations  if  they  immediately  went  to  war  against  him.  Only 
if  the  agression  has  resulted  in  a  state  of  war  is  the  latter  procedure  legiti- 
mate. Under  the  Pact  of  Paris  states  are  never  permitted  to  go  to  war  except 
against  a  state  already  at  war,  and  under  the  Covenant  they  are  not  per- 
mitted to  go  to  war  without  first  exhaustii^  the  procedures  specified  in 
Article  12,  except  against  a  state  already  at  war." 

2.  Tests  of  Aoqbession 
It,  however,  is  of  little  practical  value  to  know  the  consequences  of  ag- 
gression unless  adequate  tests  for  determining  the  aggressor  have  been 
accepted.  The  various  disputes  which  have  been  dealt  with  in  recent  years 
show  great  progress  in  developing  such  tests.  The  difficulty  remains  ol 
organizing  the  will  of  the  parties  to  the  treaties  to  apply  these  tests  suffi- 
ciently expeditiously;  to  decide  in  particular  circumstances  what,  if  any, 
measures  would  be  efEective  to  prevent  present  and  deter  future  aggressions; 
and  to  apply  such  measures  as  are  decided  upon.  These  are  grave  practical 
problems  but  they  do  not  affect  the  theoretical  solution  of  the  proble: 
determining  the  aggressor.    This  problem  has  in  fact  presented  less  diffi- 

"  Secretary  General  of  League  of  Nfttione,  Memomndum  on  Article  16, 1927,  Reports  and 
Reeolutiona  on  Article  16,  Legal.  1027.  V.  14,  p.  88;  Wright,  "The  Future  of  Neutrality," 
lotematioual  Conciliation,  No.  242,  p.  371;  "The  Meaning  of  the  Pact  of  I^ria,"  this 
JO0RNAL,  Vol.  27  (1S33),  p.  51. 
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culty  than  is  often  supposed.  The  League  of  Nations  Assembly  had  no 
difficulty  in  concluding  on  February  24, 1933,  that  'the  presence  of  Japanese 
troops  outside  the  zone  of  the  South  Manchuria  Railway  and  their  operations 
outside  this  zone  are  incompatible  with  the  legal  principles  which  should 
govern  the  settlement  of  the  dispute/'  and  that  ''while  at  the  origin  of  the 
state  of  tension  that  existed  before  September  18, 1931,  certain  responsibili- 
ties would  appear  to  lie  on  one  side  and  the  other,  no  question  of  Chinese 
responsibility  can  arise  for  the  development  of  events  since  September  18, 
1931."  While  the  consequences  drawn  from  this  recognition  of  Japanese 
aggression  were  not  as  extensive  as  might  have  been  expected,  it  was  ex- 
plicitly stated  that  the  circumstances  "exclude  the  maintenance  and  recogni- 
tion of  the  existing  r^me  in  Manchuria"  and  "any  act  which  might  prejudice 
or  delay  the  carrying  out  of  the  recommendation  of  the  present  report."  ^ 
The  recognition  that  Paraguay  was  an  aggressor  in  the  report  of  the  Assem- 
bly's commission  on  January  16, 1935,  was  even  more  explicit  and  the  l^al 
consequences  involving  a  discriminatory  arms  embargo  were  more  extensive.^^ 

Before  considering  the  tests  of  aggression  applied  in  these  cases  it  may  be 
well  to  classify  the  various  tests  which  have  be^i  proposed,  not  only  in  recent 
discussions  but  in  the  age-long  consideration  of  the  problem  of  just  war. 
Three  classes  of  tests  may  first  be  distinguished  according  as  the  events  con- 
sidered to  have  decisive  importance  occurred  before  fighting  began,  at  the 
time  fighting  began,  or  after  fighting  was  in  progress.  Each  of  these  three 
classes  of  tests  may  again  be  divided  into  four  according  as  attention  is  di- 
rected primarily  to  legal,  military,  psychological,  or  procedural  events. 
Thus  a  total  of  twelve  tjrpes  of  tests  may  be  distinguished,  combinations  of 
which  may  result  in  an  even  larger  number.  The  legislator's  task  is  to  select 
the  one  of  these  numerous  possible  tests  most  appropriate  to  the  object  of 
preventing  aggression. 

The  tests  giving  weight  to  events  which  occurred  before  fighting  began, 
while  perhaps  best  conforming  to  the  usual  conception  of  justice,^'  are  in- 
capable of  rapid  application.  The  litigating  states  have  been  in  relations 
a  long  time  before  the  incident  in  question  and  the  record  of  these  relations 
is  not  usually  easily  available.  Hundreds  or  thousands  of  events  have 
occurred  which  may  or  may  not  be  pertinent  to  the  controversy  which  led  to 
violence  and  the  evaluation  of  which  is  a  matter  of  long  and  laborious  analy- 
sis. To  say  with  Grotius  that  a  just  war  is  one  begim  for  defense,  for  re- 
covery of  property,  or  for  punishment  sounds  reasonable,^*  but  to  decide 

"  See  Hudson,  M.  O.,  'The  Verdict  of  the  League,  China  and  Japan,"  World  Peace 
Foundation,  1033,  pp.  73,  78,  81. 

H  League  of  Nations  Monthly  Summary,  January,  1035,  Vol.  15,  p.  9. 

^  Thus  the  belligerents  of  the  World  War  have  published  extensively  their  archives  from 
1870  to  1014  to  relieve  themselves  of  the  stigma  of '  Var  guilt"  apparently  on  the  assumption 
that  the  diplomatic  events  of  this  period  were  pertinent  in  this  connection  but  those  during 
and  since  tlie  war  were  not.  "  De  Jure  Belli  ac  Pads,  lib.  II,  c.  1,  sec.  2,  par.  2. 
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whether  A  was  entitled  to  defend  a  given  territory  rather  than  its  antagonist 
B,  whether  the  property  which  A  is  trying  to  recover  was  really  its  property, 
whether  B  whom  A  is  trying  to  punish  had  committed  an  offense,  may  require 
years  of  juridical  and  historical  research.  DifSculties  are  no  less,  even 
greater,  if  we  center  oiur  interest  in  the  military  field  and  ask  who  was  re- 
sponsible for  starting  an  armament  race,  or  in  the  psychological  field  and 
ask  who  had  developed  a  spirit  of  aggrandizement,  or  in  the  procediural  field 
and  ask  who  during  the  course  of  the  controversy  had  refused  to  accept 
reasonable  proposals  of  pacific  settlement.  Such  examinations  of  the  merits 
of  the  controversy,  while  perhaps  appropriate  to  the  deliberate  procedures 
after  hostilities  have  ended,  are  valueless  for  stopping  the  war.^^ 

The  tests  confining  attention  to  events  which  occurred  at  the  time  fighting 
began,  while  perhaps  conforming  less  to  the  usual  conception  of  justice,  con- 
form more  to  the  usual  conception  of  aggression  ^®  and  are  more  capable  of 
rapid  application  because  the  number  of  pertinent  events  to  be  evaluated 
is  more  limited.  There  is,  however,  the  difficulty  that  the  events  occurring 
when  and  where  hostilities  began  are  likely  to  be  witnessed  only  by  excited 
or  prejudiced  observers.  The  difficulty  which  the  Lytton  Conmiissioii  had  in 
discovering  and  stating  whether  there  was  an  explosion  on  the  South  Man- 
churia Railway  tracks  on  September  18,  1931,  and  if  there  was,  how  grave 
it  was,  and  who  was  responsible  for  it,  illustrates  the  point.^'  The  difficulties 
are  similar  whether  we  inquire  who  first  invaded  someone  else's  territoiyy 
committed  other  acts  of  war,  or  omitted  legal  formalities  in  the  initiation  of 
hostilities;  who  first  issued  a  mobilization  or  other  military  order  rendering 
an  offensive  movement  inevitable;  who,  at  the  moment  hostilities  began, 
wanted  war  and  who  did  not;  who,  at  that  moment,  was  ready  to  arbitrate  or 
conciliate,  and  who  was  not.^    The  difficulty  in  applying  such  tests  is  wit- 

>'  The  historiaiiB  dealing  with  responsibility  for  the  Worid  War  have  often  attempted  to 
apply  such  a  test  but  with  the  added  difficulty  that  they  have  applied  it  to  determine  the 
degrees  of  conformity  to  unstated  moral  obligations  rather  than  to  definite  legal  obligations 
not  to  go  to  war.  See  Wright,  Current  History,  ld24,  Vol.  20,  pp.  456-457,  reprinted  in 
Barnes,  H.  E.,  In  Quest  of  Truth  and  Justice,  Chicago,  1928,  pp.  192-194.  The  article  on 
*'War  Guilt"  in  the  Encyclopedia  Britannioa  (14th  ed)  gives  space  to  protagonists  on  each 
Bide  and  illustrates  the  improbability  of  an  objective  judgment  by  any  one  using  the  histori- 
cal method  for  this  purpose. 

>*  The  Century  Dictionary  defines  aggression:  "The  act  of  proceeding  to  hostilities  or  in- 
vasion," and  the  Standard :  "An  unprovoked  attack  or  encroachment."  Bouvier's  Law  Dic- 
tionary defines  "Aggressor":  "He  who  begins  a  quarrel  or  dispute  either  by  threatening  or 
Btrildng  another."  The  word  is  derived  from  the  Latin  aggresno  from  ad  grcdi^  to  go  to, 
approach,  attack. 

>*  League  of  Nations,  Appeal  of  the  Chinese  Government,  Report  of  the  Commission  of 
Bnquiiy,  Political,  1932,  VII,  12,  pp.  67-71.  See  also  League  of  Nations  Commission  of 
£nquiry  into  the  Incidents  on  the  Frontier  between  Bulgaria  and  Greece,  Report,  Nov.  28, 
1925,  p.  3. — "It  is  impossible  to  determine  which  of  the  two  soldiers  fired  the  first  shot." 

'*  See  reports  of  League  of  Nations,  Permanent  Advisory  Commission  and  Temporaiy 
Mixed  Conmiission  on  Armaments,  1923,  Records  of  the  4th  Assembly,  3rd  Conmiittee, 
pp.  115-118,  159-191,  Eagleton,  Int.  Con.  No.  264,  pp.  621-627. 
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neased  by  the  vigorous  conbwersy  among  the  historianH  of  the  in 
ongin  of  the  World  War.  Nevertheless,  it  is  possible  that  certain 
this  character,  precisely  defined,  might  be  useful.  The  Amnicaa  ] 
of  May  22, 1933,  defining  the  agpvssor  as  "One  whose  armed  fwoes  a 
OD  alien  soil  in  violation  of  treaties,"  and  in  the  Geneva  ftotoeol  (j 
defining  the  aggressor  as  "Every  state  which  resorts  to  war  in  viol 
the  undertakings  (for  pacific  procedure)  contained  in  the  Covenant  < 
present  Protocol"  have  been  a  contribution  to  the  subject.  Such  tee 
ever,  dependent  upon  an  appreciation  of  unexpected  drcumstancea  s 
of  unusual  tension,  are  seldom  capable  of  providing  the  rapid  and 
conclusionB  which  a  war  prevention  procedure  demands. 

Tests  based  upon  events  after  fighting  is  in  progress  suffer  no  diead 
from  the  fact  that  they  are  inapplicable  to  prevent  hostilities  altc^;et 
long  as  hostilities  have  not  b^un,  there  is,  properly  speaking,  no  a| 
and  efforts  to  find  one  can  only  injure  the  prospects  of  preventing  hoel 
These  testa  have  the  great  advantage  that  they  may  make  use  o 
which  are  uncontrovertible  because  they  were  pr^Htred  or  observed 
clear  understanding  that  they  might  provide  a  test  of  aggression. 
plication  of  this  type  of  test  has,  in  short,  all  the  advantages  of  tht 
mental  method  over  the  historical  method  from  the  standpoint  ol 
observation  and  description.  Assuming,  thai,  that  the  best  test  foi 
sion  is  to  be  found  in  confining  attention  to  events  which  have  occun 
hostilities  have  b^un,  should  prime  consideration  be  given  to  psych 
military,  legal  or  procedural  aspects  of  such  events?  The  motives  < 
engaged  in  hostilities  are  not  easy  to  observe  directly.  Diplomat! 
mente,  parliamentary  debates,  and  the  press  are  given  to  ezagger 
time  of  hoatilities,  and  the  motives  of  thwe  in  authority  are  affectet 
mediate  internal  politics  and  external  presBurea  as  well  as  by  long-tit 
of  national  policy.  Thus,  events  in  the  field  of  opinions  and  attitude 
hostilities  are  inadequate  to  provide  tests  of  aggresedon,  although  s 
analysis  of  such  materials  may  be  of  value  in  devising  workable  pro) 
conciliation,"* 

The  Ljrtton  Commis^on  attached  weight  to  the  fact  that  the  J 
were  better  prepared  than  the  Chinese  when  hostilities  began  on  the 
September  lS-19.^    While  such  an  appraisal  of  mihtary  plans  at 

*■  Wright,  "OoUeotiTe  Bi^ts  and  DatiM  for  the  KifonMinent  of  Tnmij  OU 
Phm.  Am.  Boo.  Int.  Uw,  1932,  pp.  110-111,  llS-116. 

■**Areoait  commentfttOT  «idctaea  SeoretaiyofStateBiyaa'suiideratwidiiisiii 
"the  napoiudbility  for  continuing  the  war  is  just  as  gnva  as  the  i«9onibnii 
ginning  it,"  but  imlisea  the  difficulty  of  detenniniogwhieh  aide  wanted  to  eonb 
out  a  raaaonable  propoaal  fnun  outaide.    Waltw  Millis,  Road  to  War,  1936,  p. 

■■  Ij^ra,  note  45.  See  alao  League  ct  Nationa  Oommlasion  of  fiiqaliy  faito  the 
on  the  Frontier  between  Bulgaria  and  Greece,  Repcvt,  Nov.  28,  1036,  p.  7. — "Tb 
no  question  of  premeditation  on  either  aide.  Hie  operation  ordem  of  the  variooai 
that  neither  of  the  armiea  was  prepared  for  operationa  amounting  to  war." 
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the  incident  arose  may  be  of  value,  it  is  doubtful  whether  the  relative  effi- 
ciency of  the  combatants  after  hostilities  are  well  under  way  has  much  bear- 
ing upon  the  determination  of  the  aggressor.  Military  efficiency  may  ex- 
hibit some  correlation  with  aggressiveness,  but  it  is  doubtful  whether  the 
correlation  is  sufficient  to  justify  the  conclusion  that  the  more  efficient  bel- 
ligerent is  invariably  to  be  branded  as  the  aggressor. 

An  appraisal  of  the  behavior  of  the  states  engaged  in  hostilities,  according 
to  the  rules  and  standards  of  international  law  dealing  with  the  conduct  of 
hostilities,  is  usually  controversial,  and  in  any  case  throws  little  light  on  the 
question  of  aggression.  A  state  by  strictly  observing  the  rules  of  war  does 
not  necessarily  manifest  a  willingness  to  abide  by  obligations  not  to  resort  to 
force,  although  belligerents  usually  assume  that  the  alleged  violations  of  the 
rules  of  war  by  the  enemy  demonstrate  an  aggressive  disposition. 

It  is  in  the  realm  of  international  procedure  that  events  during  the  progress 
of  hostilities  may  be  pertinent  to  the  problem  of  determining  the  aggressor. 
The  state  engaged  in  hostilities  indicates  its  attitude  and  its  will  by  its 
response  to  the  efforts  of  non-participants  to  stop  the  fighting.  It  is  this  last 
type  of  event  which  has  increasingly  been  employed  on  occasions  when  it 
actually  has  been  necessary  to  determine  the  aggressor. 

This  test  rests  on  the  assumption  that  an  aggressor  is  a  state  which  is  under 
an  obligation  not  to  resort  to  force,  which  is  employing  force  against  another 
state,  and  which  refuses  to  accept  an  armistice  proposed  in  accordance  with 
a  procedure  which  it  has  accepted  to  implement  its  no-force  obligation. 

It  is  believed  that  this  test  conforms  to  both  the  theory  and  the  practice 
of  the  League  of  Nations  in  dealing  with  non-aggression  obligations,  and  also 
that  it  conforms  to  the  general  requirements  of  collective  action  to  prevent 
violence.^ 

3.  The  League's  Theories  of  Aggbession 

In  its  study  of  the  criteria  for  determining  the  aggressor,  the  League  of 
Nations  has  moved  toward  three  different  tests,  each  adopted  for  a  distinctive 
use.  The  first  of  these  tests,  conforming  with  that  here  proposed,  defines  the 
aggressor  as  the  state  engaged  in  hostilities  in  violation  of  conservatory 

MThis  confonna  to  the  seventh  recommendation  on  American  Foreign  Policy  in  the 
pamphlet  issued  under  the  auspices  of  the  Norman  Wait  Harris  Memorial  Foundation  in 
November,  1934,  which  suggested  that  "The  United  States  urge  that  agreements  be  nego- 
tiated among  the  parties  to  the  Pact  of  Paris  that  whenever  a  consultation  is  begun  because 
of  violation  or  threatened  violation  of  the  Pact,  it  shall  be  assumed  that  both  parties  to  the 
controversy  are  bound  by  the  Pact  to  refrain  from  hostilities  and  to  comply  with  all  resolu- 
tions unanimously  adopted  by  the  consulting  states  relating  to  the  stoppage  of  mobilisa- 
tion, the  withdrawal  of  troops,  or  an  armistice,  the  votes  of  the  states  in  controversy  not  to 
be  counted,  and  a  state  shall  be  entitled  to  treatment  as  the  innocent  victim  of  aggression 
only  if  it  scrupulously  complies  with  all  such  resolutions."  (An  American  Foreign  Policy 
toward  International  StabiHty,  University  of  Chicago  Press,  Public  Policy  Pamphlet  No. 
14,  p.  30.) 
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measures  recommended  by  the  League.  The  eeoond  teat  defines  the  ai 
as  the  state  initiatiag  hostiUties  by  territorial  invaaoD.  The  tfa 
defines  the  aggressor  as  a  state  which  has  engaged  in  hostilities  on 
jurisdiction  without  a  defensive  necessity. 

The  first  test  grew  out  of  the  League's  efforts  to  improve  its  meant 
venting  war,  especially  under  Article  11  of  the  Covenant  The  seeo 
out  of  the  League's  efforts  to  define  the  conception  of  defense  in  oca 
with  the  legitimate  uses  of  armaments.  The  third  test  grew  out 
League's  efforts  to  determine  responsibility  for  hoetilitoes  of  the  pa 
UB  oonsider  briefly  the  history  of  liiese  three  tests. 

It  became  obvious  that  measures  for  preventing  hostilitaes  diould 
treat  both  parties  alike  but  Uiat  such  measures  could  not  succeed  il 
both  litigants  persisted  in  rejecting  all  conciliatory  and  oonservatc 
posals.  Some  sanction  to  prevent  such  a  denouement  seemed  neceasi 
discrimination  by  other  states  in  their  treatment  of  the  litigants  acoo: 
they  did,  or  did  not,  accept  the  League's  proposals  seems  the  most  a 
sanction. 

Steps  to  supplement  the  Covenant  and  to  gjve  effect  to  these  ide 
made  at  the  Assembly  of  1924,  which  had  before  it  a  draft  conveatioi 
up  by  an  American  group  providing  that  "a  ugnatory  refusing  to  ac< 
jurisdiction  of  the  court  in  any  such  case  (of  alleged  aggression)  i 
deemed  an  a^ressor"  (Art.  5),  and  listened  to  the  suggestions  o: 
Ministers  MacDonald  and  Herriot  that  the  aggressor  is  he  who  re 
arbitrate.'*  The  Geneva  Protocol,  drawn  up  by  this  Assembly,  em[ 
this  theory  of  aggression  (Art.  10,  par.  2,  ch.  1),  but  also  ezplidtly  i 
as  teats  of  agression  the  violation  of  provisimial  measures  coneemin, 
ments,  mobilisation,  or  other  acts  likely  to  render  the  dispute  mor 
enjoined  by  the  Council  during  the  period  of  pacific  procedure  (Art. 
2,  ch.  2) .  In  the  event  of  actual  hosUlities,  rejection  of  an  armistice  p 
by  the  Council  by  a  two-thirds  vote,  or  violation  of  such  an  armlsla 
stituted  aggression  (Art.  10,  par.  4) . 

After  rejection  of  the  Protocol,  the  Council'a  study  of  Article  11  rec 
resolutions  endorsed  by  both  the  Council  and  the  Assembly  in  1^ 
emphasised  the  Council's  capacity  under  that  article  to  recommend  cc 
tory  measures  where  tliere  is  an  imminent  threat  of  war  and  to  rect 
coercive  measures  against  a  party  to  the  dispute  which  disregards  t£ 
ommendations.  It  also  suggested  that  "If,  in  spite  of  all  steps  here 
mended,  a  'resort  to  war"  takes  place,  it  is  probable  that  events  will  ha' 

■*  Records  of  the  5th  ABsembljr,  1924,  Flenur  Heeting,  Sept.  4, 1024;  Srd  Comi 
169.  This  test  appe&n  in  Art.  6  of  the  Loeamo  Treaty  of  Oct.  16, 1926,  bat  ii  at  k 
aa  ThucTdidea,  wtio  wrote  "to  proceed  against  one  who  oBea  arbitration  aa 
wrongdoer,  law  forbids"  (Ereiyma&'e  ed.,  c.  3,  p.  S6},  quoted  by  Gnitlta,  n. 
See  also  &asmui,  Inttitidio  Pnneipit  CArMioni,  e.  11,  p.  60;  Wolff,  /tit  Gml 
S72;  Vattel,  U,  sec.  833;  Eagleton,  "The  attempt  to  define  aggreadon,"  p.  691. 
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it  possible  to  say  which  state  is  the  aggressor,  and,  in  consequence,  it  will  be 
possible  to  enforce  more  rapidly  and  effectively  ihe  provisions  of  Article  16.^  ^ 
The  Committee  on  Arbitration  and  Security,  set  up  at  the  initiative  of  the 
Dutch  representative  by  the  Assembly  of  1927  in  connection  with  the  Prepara- 
tory Commission  for  ihe  Disarmament  Conference,  elaborated  this  idea. 
The  Rutgers  Memorandimi  on  Articles  10, 11, 16  of  tiie  Covenant  presented 
to  this  committee,  specified  among  other  acts  which  might  constitute  aggres- 
sion "refusal  of  either  of  the  parties  to  withdraw  its  armed  forces  behind  a 
line  or  lines  indicated  by  the  Council/'^*  The  Politis  Memorandum  on 
Security  presented  to  the  same  committee,  noted  the  difficulty  of  designating 
the  aggressor  either  by  unanimous  decision  of  the  Council,  exclusive  of  tiie 
representatives  of  the  belligerent  parties  (as  in  tiie  Locarno  Treaty),  or  by 
specified  presumptive  evidence,  valid  until  discounted  by  unanimous  decision 
of  the  Council  (as  in  the  Geneva  Protocol),  and  suggested: 

As  a  way  out  of  the  difficulty,  serious  consideration  should  be  given  to 
an  idea  which  was  mentioned  subsidiarily  in  the  Geneva  Protocol  (Article 
10)  and  was  brought  up  again  by  the  French  delegation  in  the  memoran- 
dum submitted  by  it  in  1926  to  the  Preparatory  Disarmament  Commis- 
sion. 

The  solution  suggested  was  to  empower  the  Council,  should  it  not 
reach  unanimity  as  regards  tiie  determination  of  tiie  aggressor,  to  order 
the  belligerents  to  observe  an  armistice,  tiie  conditions  of  which  it  was  to 
fix  by  a  two-thirds  majority,  and  to  agree  that  any  belligerent  refusing 
to  consent  to  such  armistice  or  violating  it  should  definitively  be  regarded 
as  the  aggressor.^ 

This  idea  is  incorporated  in  two  treaties  which  grew  out  of  the  work  of  the 
Committee  on  Arbitration  and  Security:  the  Convention  on  Financial 
Assistance,  initiated  by  the  Finnish  delegate  and  opened  for  signature  on 
October  2,  1930,  and  the  General  Convention  to  Improve  the  Means  for 
Preventing  War  initiated  by  the  German  delegate  and  opened  for  signature 
on  September  26, 1931.  The  first  provides  for  financial  assistance  to  a  party 
which  conforms  to  all  "pacific  procedures"  and  ''provisional  measures  recom- 
mended by  the  Coimcil  with  a  view  to  safeguarding  peace"  in  serious  dispute 
with  another  party  which  "refuses  or  neglects  to  conform  to  such  steps" 
(Art.  2) .  The  other  convention  imposes  an  obligation  upon  the  parties  "to 
carry  out  without  delay"  conservatory  measures,  including  armistice,  pro- 
posed by  the  Council  (Arts.  2, 3)  and 

If  any  violation  of  the  measm*es  defined  in  Articles  2  and  3  is  noted  by 
the  Council  and  continues  in  spite  of  its  injimctions,  the  Council  shall 

»  League  of  Nations  Monthly  Summary,  Oct.  1927,  Vol.  7,  p.  308;  Jan.  1928,  Vol.  7,  pp. 
356,  376-378;  Conwell-EvanB,  The  League  Council  in  Action,  Oxford,  1929,  pp.  282-285. 

**  Documents  of  the  Preparatory  Commission  of  the  Disarmament  Conference,  Series  VI, 
L.  of  N.,  Disarmament.  1928.  IX.  6,  p.  142  fif,  par.  117  (e),  Eagleton,  Int.  Con.  No.  264,  p. 
648.  >7  Ibid,,  p.  132  ff,  par.  79;  Eagleton,  Int.  Con.  No.  264,  p.  647. 
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consider  what  means  of  all  kinds  are  necessary  to  insure  the  execi 
the  present  convention.  Should  war  break  out  as  a  consequence 
violation,  such  violation  shall  be  regarded  by  the  high  contracting 
as  prima  facte  evidence  that  the  party  guilty  thereof  has  resorted 
within  the  meaning  of  Article  16  of  the  Ciovenant.    (Art.  5.)  ^ 

Let  us  now  consider  the  test  of  aggression  as  priority  in  violation  o 
torial  integrity.  This  test  is  suggested  by  Article  10  of  the  Ckivenant,  1 
interpretation  of  this  article  has  given  rise  to  great  difficulty  because 
not  certain  whether  territorial  integrity  was  violated  by  invasion  of  te 
without  intention  of  annexation,  as  claimed  by  Greece  in  the  Corfu  in 
or  only  by  annexation  of  the  territory,  or  invasion  witii  that  intent 
claimed  by  Italy  in  tiiat  incident.^  Furthermore,  it  was  not  certain  ^ 
a  state  was  entitled  to  the  integrity  of  the  territory  it  occupied  de  facte 
time  the  incident  arose,  or  only  to  the  territory  of  which  it  had  de  jtare 
that  time.«> 

These  differences,  as  well  as  the  political  objection  of  certain  co 
(manifested  by  the  proposed  United  States  Senate  reservation  to  the  < 
an^  and  the  Canadian  resolution  of  1923)  to  assume  responsibility  f 
serving  the  territorial  status  quo  in  Europe,  have  prevented  a  clear  in 
tation  of  Article  10.'^  Nevertheless,  the  conception  of  territorial  ii 
has  figured  in  various  discussions  of  aggression.  This  conceptic 
minimized  in  the  Geneva  Protocol  which,  however;  included  as  aggn 
resorts  to  war  in  violation  of  the  Covenant,  including  Article  10,  and  vi 
of  a  demilitarized  zone.     (Art.  10,  par.  1.) 

The  Rutgers  Memorandimi  narrated  as  acts  which  would  in  man; 

**  For  texts  of  these  conventionB  see  L.  of  N.  Official  Journal,  VoL  11,  p.  1649; 
SpL  Supp.  No.  92,  p.  24,  and  Myen,  "Worid  Disannament,"  World  Feaee  Founda 
387-355. 

>•  Wright,  Q.,  'The  Neutralization  of  Corfu,"  this  Joubnal,  Vol.  18  (1024),  p.  1 

**  Sir  John  Fischer  Williams  (Chapters  on  Current  International  Law  and  the  L 
Nations,  London,  1929,  pp.  468-469),  believes  that  Art.  10  protects  the  state  ii 
possession  or  seisin  against  forcible  disseisin  even  by  a  state  which  eventually  may ; 
have  better  title.  Art.  10  was  not  applicable  in  the  Mosul  Case  because  Turk^  w 
member  of  the  League,  but  in  that  case  Great  Britain  took  the  position  that  Tur 
bound  to  respect  the  actual  British  line  of  occupation,  whereas  Turkey  assumed  tha 
jeetion  could  be  made  to  any  action  she  might  take  beyond  that  line  in  territoiy  wl 
hers  before  the  war  and  which  she  had  never  renounced.  The  Laidoner  OommisB 
to  investigate  hostilities  in  the  vicinity  of  the  "Brussels  Line"  found  its  aotiviUea  hi 
by  this  Turkish  attitude,  but  the  Wirsen  Commission  sent  to  report  on  the  general  < 
gave  some  support  to  the  Turkish  contention  (L.  of  N.,  Question  of  the  Frontier 
Turkey  and  Iraq,  1925,  pp.  84-85).  The  League  Council,  however,  held  that  Tur 
by  the  Treaty  of  Lausanne  renounced  title  to  territory  beyond  the  line  to  be  fizec 
Council.  See  Conwell-Evans,  op.  cA.,  pp.  108-109;  Wright,  "The  Mosul  Dispvl 
Joubnal,  Vol.  20  (1926),  p.  455. 

>i  Williams,  Sir  J.  F.,  Some  Aspects  of  the  Covenant  of  the  League  of  Nations,  1 
102-125;  Scott,  J.  B.,  "Interpretation  of  Article  X  of  the  Covenant,"  this  Joubnal, 
(1924),  pp.  108-113. 
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constitute  acts  of  aggression,  the  invasion  of  the  territory  of  one  state  by 
troops  of  another  state ;  an  attack  on  a  considerable  scale,  launched  by  one 
state  on  the  frontiers  of  another  state ;  a  surprise  attack  by  aircraft  carried 
out  by  one  state  over  the  territory  of  anotlier  state,  with  the  aid  of  poisonous 
gases.  'The  presence  of  armed  forces  of  one  party  in  the  territory  of  an- 
other" might  also,  in  the  opinion  of  this  memorandum,  serve  as  a  basis  for 
determining  the  aggressor.^^ 

As  the  Disarmament  Conference  proceeded,  it  became  clear  that  a  program 
of  armament  limitation  required  a  distinction  between  the  legitimate  and 
illegitimate  purposes  of  armaments,  and  in  accordance  with  President 
Hoover's  suggestions  of  the  summer  of  1932,  the  former  was  divided  into  a 
police  and  a  defense  component.^  Armament-building  programs,  however, 
especially  naval  armament  programs,  had  often  been  supported  by  allegations 
of  a  need  to  defend  not  only  the  state's  territory  but  also  the  state's  foreign 
commerce,  citizens  abroad  and  foreign  policies.  It  was  clear  that  if  any  state 
were  allowed  armaments  sufficient  to  defend  all  of  these,  it  would  have  enough 
to  conquer  most  of  its  neighbors.  Thus  it  was  seen  that  an  armament  pro- 
gram, aimed  at  promoting  general  seciu*ity,  must  limit  the  conception  of 
defense  to  territorial  defense.  It  would  be  possible  to  allow  every  state 
armaments  sufficient  to  defend  its  territory  without  giving  it  enough  easily  to 
attack  its  neighbors.  Defense  from  this  point  of  view  being  conceived  as 
territorial,  aggression  was  naturally  conceived  as  territorial  invasion,  and 
on  May  27, 1933,  the  American  delegation  at  the  Disarmament  Conference 
proposed  as  a  definition  of  the  aggressor  ''one  whose  armed  forces  are  found 
on  alien  soil  in  violation  of  treaties."  ^ 

This  conception  had  been  elaborated  by  the  Soviet  delegation  in  a  definition 
of  aggression  submitted  to  the  conference  on  May  24,  and  was  the  basis  of 
the  Litvinoff  treaty  defining  aggression  concluded  by  the  Soviet  government 
and  most  of  its  neighbors  in  the  summer  of  1933.  This  definition  included 
not  only  invasion  by  armed  forces  of  the  territory  of  another  state,  but  also 
the  declaration  of  war,  attacks  by  armed  forces  on  naval  vessels  or  aircraft, 
naval  blockades,  and  aid  to  armed  bands  invading  foreign  territory.  Thus 
it  identified  aggression  with  an  tmprovoked  "act  of  war"  although  the  latter 
conception  was  broadened  to  include  toleration  of  filibustering  expeditions.** 
It  also  specified  that  "no  consideration  of  political,  military,  economic  or  any 
other  nature  can  serve  as  an  excuse  or  justification  of  aggression,"  as  thus 
specified.'®    This  definition  makes  it  clear  that  territorial  invasion,  even 

**  Supra,  note  26.  ^  Department  of  State  Press  Releases,  June  25,  1932,  pp.  593-4. 

>^7&ii.,  May  27,  1933.  See  Harris  Foundation,  An  American  Foreign  Policy  toward 
International  Stability,  Chicago,  1934,  pp.  13-22. 

»  See  Wright,  "Changes  in  the  Concept  of  War,"  this  Journal,  Vol.  18  (1924),  pp.  758-9; 
Current  History,  June,  1924,  Vol.  20,  p.  457  flf. 

"  Korovine,  E.  A.,  "The  U.  S.  S.  R.  and  Disarmament,"  International  Conciliation,  1933, 
No.  292,  pp.  349-354;  U.  S.  Treaty  Information  Bulletin  No.  47,  August,  1933,  p.  39  ff. 
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without  intent  to  annex  the  territory,  is  aggression,  but  it  does  not  i 
I^oblem  preeented  by  territory  occupied  by  one  state  and  claimed  by 
In  the  Chaoo  dispute,  Paraguay  and  Bolivia  each  claimed  that  it  \ 
seeking  to  defend  ite  own  territory.  Until  the  territorial  limits  of  a 
are  more  precisely  defined  than  they  are  today,  reliance  on  this  defini 
often  be  uaeless  for  determining  tlie  aggressor  with  sufficient  speed 
value  in  preventing  violence. 

As  a  general  conception  of  defense  for  purposes  of  estimating  i 
armament  requirements,  this  conception  is  doubtiess  valuable,  and 
dence  of  aggression  in  parts  of  the  world  with  well-defined  boundariei 
also  be  of  value.  But  for  implementing  non-aggreasion  treaties  the 
has  foimd  this  test  of  limited  use.  A  state  should  not  be  able  to  defe 
from  charges  of  a^reflsioD  by  alleging  that  ite  military  operation 
pacify  or  to  defend  territory  which  it  claims  but  has  not  recenUy  pt 
The  fighting  must  stop  before  this  claim  can  be  determined,  and 
purpose  the  definition  of  aggression  based  on  willingness  to  accept  a  si 
invitation,  an  armistice,  or  other  conservatory  measures  has  bee 
adequate. 

The  third  test  of  aggression  or  the  ^dra-jurisdictional  use  of  arm 
without  defensive  necessity  has  arisen  in  connection  with  claims  tar 
tion  of  losses  arising  from  hostilities.  For  this  purpose  there  is  no  n 
test  which  is  rapidly  apphcable  in  time  of  tension  or  which  will  dis 
between  legitimate  types  of  military  preparation  in  time  of  peace.  ' 
is  to  be  applied  by  a  juridical  body  in  the  calm  after  the  hostilities  i 
The  test  should  embody  tiiat  justice  which  requires  tbat  due  woght  1 
to  all  the  facts  of  the  situation  as  it  appeared  or  reasonably  sbou 
appeared  to  the  Utigants  at  ttie  time.'''  Such  a  test  is  difficult  to  state 
in  fact  an  attempt  to  state  it  briefiy  may  be  unsafe  because  it  is  import 
due  weight  be  given  to  the  unusual  mitigating  or  aggravating  circtm 
which  could  not  have  been  thought  of  before  tiie  event.  It  is  in  ooi 
with  a  test  for  this  purpose  that  Sir  Austen  Chamberlain  warned 
definitions  of  defense  or  aggression  which  might  be  "a  trap  for  the  i 
and  a  aignpoet  for  the  guilty."  *"    The  question  h^e  is  not  tiiat  of  1 

"  ^le  Romboldt  Conunia^n  on  the  Bulgarian-Greek  frontier  incident  (t\tpra, 
wrote,  "In  otder  to  obtain  a  correct  view  of  the  dedskm  (of  the  Giedi  OovenunN 
ita  aimy  aoroaB  the  Bulgarian  frontier  on  October  20, 1925)  it  is  neeeaaaiy  to  g«t  bi 
atmoqiliere  which  prevailed  at  the  time,  determine  ag  accmatetr  as  poaribb  tb 
■tanoefl  in  which  the  new*  from  Demir-Eafw  waa  reedved  in  AHiena  and  theefieot  i 
nam  ixodoced  on  the  minds  of  the  memben  of  the  Greek  Oovsmment"  (p.  6).  11 
OommisBion  on  the  Manchurian  incident  («upra,  i>ot«  19)  in  fioding  that  the  opent 
J^ianeae  troops  during  the  night  of  September  18-19, 1981  "cannot  be  nguded  u 
of  legitimate  adf-defenae"  did  not  "ezelode  the  hjrpotheaiB  that  the  offioen  oo  tbs 
have  thought  thejr  were  acting  in  self-defense."     (p.  71.) 

■*  Quoted  by  Secretai;  Kdkgg  in  addreea.  New  Yoib  Oounsil  on  Foidgn  BdatiiH 
16,  1938,  reprinted  in  The  Omeral  Pkct  for  the  PreventioD  of  War,  text  of  the 
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formability  of  behavior  to  a  preestablished  rule  but  of  conf ormability  to  the 
standard  of  reasonable  behavior  in  circumstances  which  are  alleged  to  have 
made  strict  observance  of  the  rule  unreasonable.  The  term  defense  has 
tended  to  be  used  to  cover  all  of  the  imnamed  circumstances  which  should 
extenuate  the  strict  application  of  the  rule  against  force. 

Obviously  if  the  plea  of  "defense"  is  to  have  this  broad  purpose,  it  must  be 
in  some  way  limited  or  it  can  be  used  to  eliminate  all  responsibility  for  viola- 
tions of  no-force  obligations.  These  limitations  have  taken  two  forms,  first 
of  which  is  the  recognition  that  although  immediate  power  to  take  defensive 
action  is  inherent  in  sovereignty,  it  always  belongs  to  international  pro- 
cedure eventually  to  determine  whether  in  a  particular  situation  this  power 
was  exercised  within  the  "right  of  self-defense"  as  it  exists  in  international 
law.  States  have  refused  to  regard  measures  injiurious  to  them,  taken  in 
alleged  self-defense,  as  within  the  domestic  jurisdiction  of  the  state  but  have 
habitually  made  diplomatic  protests  and  demands  for  reparation ;  '*  claims 
for  damages  resulting  from  such  measures  have  often  been  submitted  to  and 
allowed  by  arbitral  tribunals,^  and  the  League  of  Nations  has  habitually 
assumed  that  it  was  competent  to  determine  the  justifiability  under  the 
Covenant  of  resorts  to  force  alleged  in  self-defense.^^  States  can  judge  of 
the  expediency  of  resort  to  force  in  self-defense  in  an  emergency,  but  such  a 
judgment  does  not  determine  the  legal  justifiability  of  the  measures  taken 

ogned,  notes  and  other  papers,  U.  S.  Goveniment  Printing  Office,  1928,  p.  64.  In  his  note 
of  June  23,  1928,  Secretary  Kellogg  had  written  "It  is  not  in  the  interest  of  peace  that  a 
treaty  should  stipulate  a  juristic  conception  of  self-defense  since  it  is  far  too  eaoy  for  the  un- 
scrupulous to  mold  events  to  accord  with  an  agreed  definition."  Treaty  for  the  Renuncia- 
tion of  War,  Text  of  the  Treaty,  Notes  Exchanged,  Instruments  of  Ratification  and  of  Ad- 
herence and  other  papers,  U.  S.  Government  Printing  Office,  1933,  p.  57. 

>•  Wright,  "The  Meaning  of  the  F^t  of  Paris,"  this  Joubnal,  VoL  27  (1933),  p.  44; 
Moore,  Digest  of  International  Law,  Vol.  2,  Sec.  215,  Vol.  7,  Sees.  1092,  1093;  Sir  John 
Simon,  British  Foreign  Minister,  Feb.  18,  1932,  British  Parliamentary  Debates,  Com- 
mons, Vol.  261,  p.  1830,  quoted  this  Joubnal,  Vol.  26  (1932),  p.  586.  This  is  an  application 
of  the  general  principle  that  "the  responsibility  of  a  state  is  determined  by  international  law 
or  treaty  anything  in  its  national  law  (including  executive  declarations)  to  the  contrary  not- 
withstanding." (£[arvard  Research,  Draft  Code  on  Responsibility  of  States,  Art.  2,  this 
Joubnal,  Spl.  Supp.,  April,  1929,  p.  142;  see  also  Conference  for  the  Codification  of  Inter- 
national Law,  League  of  Nations,  1929,  Vol.  3,  pp.  19,  30,  55.) 

*^  See  cases  cited  in  ELarvard  Research,  op.  ett.,  pp.  196-197;  Wright,  "Responsibility  for 
Losses  in  Shanghai,"  this  Joubnal,  Vol.  26  (1932),  p.  589. 

^  M.  Politis,  speaking  in  connection  with  the  Corfu  incident,  expressed  the  opinion  of  the 
Council  of  the  League  when  he  said:  "I  am  aware  that  in  an  official  communique  published, 
I  believe  yesterday  at  Rome,  the  acts  of  violence  which  have  just  been  committed  against 
Greece  are  described  as  pacific  acts  of  a  temporary  character.  It  does  not  seem  to  me  that  it 
lies  with  the  author  of  an  act  to  describe  it.  Acts  must  be  judged  objectively,  and  it  is  for 
the  Council  to  judge  the  acts  regarding  which  Greece  has  the  right  to  complain."  League  of 
Nations  Official  Journal,  Vol.  4,  p.  1277.  See  also  Wright,  "Opinion  of  Commission  of 
Jurists  on  Janina-Corfu  Affair,"  this  Joubnal,  VoL  18  (1924),  pp.  541-2,  and  infra,  notes 
43,44,45. 
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which  is  to  be  determined  by  whatever  international  procedure— diplo 
conciliation,  arbitration,  resort  to  ihe  League  of  Nations  or  to  the  Penn 
Court  of  International  Justice — has  been  established  by  ihe  parti< 
settling  their  disputes.  The  preliminary  correspondence  and  practice 
the  Pact  of  Paris  are  consistent  with  this  view.^  A  dispute  as  to  the  res] 
bility  for  losses  resulting  from  a  use  of  force,  even  when  a  defensive  nee 
is  alleged,  can,  among  parties  to  the  Pact,  only  be  settled  by  ''pacific  mi 
Secondly,  certain  classifications  of  the  circumstances  which  should  1 
amined  in  such  an  international  consideration  of  the  plea  of  defense 
developed  by  precedent.  In  connection  with  the  Corfu  dispute,^  the  C 
Bulgarian  dispute  ^  and  the  Manchurian  dispute  ^  ihe  League  of  Natioi 

«*  Wright,  "Meaning  of  the  F^t  of  P^ris,"  loc,  eU.,  pp.  42-47. 

«>  In  the  Corfu  afifair  the  Committee  of  Jurists  gave  a  very  circumspect  answer  to  th 
tion  whether  "measures  of  coercion  which  are  not  meant  to  constitute  acts  of  war  a 
sistent  with  the  terms  of  Articles  12  to  15  of  the  Covenant  when  they  are  taken  I 
Member  of  the  League  of  Nations  against  another  Member  of  the  League  without  pa 
course  to  the  procedure  laid  down  in  these  articles."  Without  referring  to  either  "dc 
or  "reprisals",  the  commission  said  such  measures  "may  or  inay  not  be  consistent  w 
provisions  of  Articles  12  to  15  of  the  Covenant,  and  it  is  for  the  Council,  when  the  < 
has  been  submitted  to  it,  to  decide  immediately,  having  due  regard  to  all  the  cireunu 
of  the  case  and  to  the  nature  of  the  measures  adopted,  whether  it  should  recomme 
maintenance  or  the  withdrawal  of  such  measures."  (This  Journal,  VoL  18  (192< 
537,  541.) 

*^  The  Rumboldt  Conmiission  on  the  Bulgarian-Greek  frontier  dispute  made  a  d 
examination  of  the  incidents,  state  of  opinion,  miUtary  orders  and  political  intentions  1 
up  to  and  immediately  following  the  Greek  invasion  of  Bulgarian  territory  on  Oct.  20 
with  the  conclusion  that  the  "Greek  command  really  feared  an  invasion  in  force  of  it 
torsr"  and  "had  in  view  merely  an  operation  with  limited  objectives;"  that  the 
Government  was  "quite  naturally  alarmed"  at  the  news,  and  the  exaggerated  reports 
Demir-Eapu  incident  in  which  a  Greek  officer  under  flag  of  truce  was  killed;  that  it  ^ 
possible  to  establish  who  shot  first  in  this  incident  or  the  circumstances  in  which  tl 
liamentaire  was  killed;  that  "the  Bulgarian  Government  acted  in  conformity  wi 
Covenant  of  the  League  of  Nations  and  that  the  fact  that  Bulgarian  soldiers  at  J 
Kapu  may  have  at  one  moment  penetrated  a  few  yards  into  Greek  territory  cannot  I 
to  be  a  violation  of  the  territorial  integrity  of  Greece;"  and  that,  in  spite  of  the  exten 
circumstances,  "by  occupying  a  part  of  Bulgarian  territory  with  its  military  forces,  < 
violated  the  Covenant  of  the  League  of  Nations."  Consequently  the  Greek  claim  for  i 
tion  was  denied  and  the  Bulgarian  claim  allowed.     (Document  cited  «upra,  note  19,  pi 

^  The  Lytton  Commission  on  the  Manchurian  incident  stated  the  Japanese  and  C 
view  of  the  incident  of  the  night  of  Sept.  18^19, 1931,  and  the  sources  of  its  own  infom 
and  concluded  that  "tense  feeling"  existed  between  the  Japanese  and  Chinese  military 
that  the  Japanese  on  that  night  put  a  "carefully  prepared  plan"  into  operation  with  * 
ness  and  precision"  while  the  Chinese  "had  no  plan"  and  "were  surprised"  by  the  Ja; 
attack,  that  an  explosion  occurred  "on  or  near  the  railroad  between  10  and  10:30  p 
September  18th,  but  the  damage,  if  any,  to  the  railroad  did  not  in  fact  prevent  the  pu 
arrival  of  the  south4)6und  train  from  Changchun,  and  was  not  in  itself  sufficient  to , 
military  action.  The  military  operations  of  the  Japanese  troops  during  this  night, 
have  been  described  above,  cannot  be  regarded  as  measures  of  legitimate  self-defenc 
saying  this,  the  Commission  does  not  exclude  the  hypothesis  that  the  officers  on  tb 
may  have  thought  they  were  acting  in  self-defence."  (Document  cited  8upra^  note  '. 
67-70.)    The  conmiission,  however,  made  no  recommendations  for  reparations. 
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had  to  deal  with  defense  in  this  sense  and,  while  avoiding  definitions,  its 
practice,  together  with  earlier  precedents  such  as  the  Caroline  incident,  sug- 
gests that  ''the  plea  of  defense  will  justify  otherwise  illegal  action  only  if  the 
action  was  taken  to  prevent  an  immediately  impending,  irreparable  injury 
and  for  that  purpose  alone."  ^®  Thus  aggression,  in  the  sense  of  any  use  of 
force  carrying  liability  for  the  damages  caused  thereby,  occurs  whenever 
force  is  used  contrary  to  a  no-force  obligation  if  the  object  is  something  other 
than  the  prevention  of  injury  (remedy  of  a  past  injury  for  instance) ;  or  if 
the  injury  which  the  action  was  intended  to  prevent  was  remote  or  speculative 
rather  than  immediately  impending;  or  if  that  injury  would  not  have  been 
irreparable  but  was  of  a  type  to  be  remedied  by  pecuniary  or  other  compen- 
sation; or  if  the  force  used  was  beyond  that  required  to  prevent  the  injury. 
Such  a  classification  of  the  particular  circumstances  to  be  ascertained  and 
weighed  in  determining  responsibility  for  injuries  arising  from  hostilities  has 
proved  useful  in  settling  claims  after  the  event,  and  doubtless  the  accumula- 
tion of  precedents  by  international  coiurts,  conmiissions  or  institutions  com- 
petent to  deal  with  such  cases  would  in  itself  act  as  a  deterrent  to  aggression, 
but  for  purposes  of  preventing  or  stopping  hostilities  in  a  given  crisis  this  test 
of  aggression  is  useless.  Before  these  circmnstances  can  be  ascertained  and 
weighed  the  opportunity  for  influencing  events  will  have  passed. 

4.  The  League's  Test  of  Aggression  in  Cbises 

In  practice,  the  League's  procedure,  when  confronted  by  active  or  threat- 
ened hostilities,  has  been  to  summon  as  expeditiously  as  possible  a  meeting  of 
the  Council,  which  forthwith  dispatches  an  invitation  to  both  parties  to  stop 
fighting.  In  most  cases,  including  the  Greco-Bulgarian  affair  of  1925,  the 
Mosul  affair  of  1925,  the  Shanghai  affair  of  1932,  and  the  Leticia  affair  of 

1932,  this  procedure  has  resulted  in  a  suspension  of  hostilities  and  an  eventual 
pacific  settlement  of  the  controversy.*^  In  the  Manchiu*ian  and  the  Chaco 
affairs,  however,  the  same  procedure  was  resorted  to  but  without  success. 

In  the  Manchurian  affair,  the  Assembly's  resolution  of  February  24,  1933, 

While  the  Lytton  Commission  did  not  deal  with  responsibility  for  the  Shanghai  afifair  of 
January  and  February,  1932,  the  report  of  the  Consular  Committee  of  Inquiry  set  up  in 
flhanghRi  under  authority  of  the  League  of  Nations,  in  which  the  American  consul  partici- 
pated, pointed  out  that  the  mayor  of  Greater  Shanghai  had  accepted  the  Japanese  demand 
and  the  Japanese  consul  had  informed  the  consular  body  of  the  receipt  of  this  reply,  which 
he  said  was  entirely  satisfactory,  before  the  bombardment  began.  (League  of  Nations  Re- 
ports of  Committee  of  Inquiry  set  up  in  Shanghai,  Political,  1932,  74,  p.  2.)  On  the  prin- 
ciples governing  responsibility  in  this  affair,  see  Wright,  "Responsibility  for  Losses  in  Shang- 
hai," this  Journal,  Vol.  26  (1932),  pp.  586-590. 

«  Wright,  "Meaning  of  the  Pact  of  Paris,"  loc.  ct<.,  pp.  44r47,  54-57;  "The  Outlawry  of 
War,"  this  Journal,  Vol.  19  (1925),  pp.  89-91. 

'^  Conwell-Evans,  The  League  Council  in  Action,  1929,  deals  with  all  of  the  cases  before 
1929.  On  the  Shanghai  affair,  see  Lytton  Commission  Report  (L.  of  N.,  Political.  1932. 
Vn.  12,  pp.  84-88),  and  on  the  Leticia  affair,  Report  adopted  by  the  Council,  March  18, 

1933,  Hudson,  "The  Verdict  of  the  League,  Colombia  and  Peru  at  Leticia,"  World  Peace 
Foundation,  1933,  p.  29  ff. 
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implied  that  Japan  was  the  aggressor  because  of  its  failure  to  earry 
Council's  resolutions  of  September  30  and  December  10, 1931,  adopte 
Article  11  of  the  Covenant  and  accepted  by  Japan.  These  resolut 
quired  Japan  to  withdraw  troops  into  the  South  Manchuria  Railway 
raftidly  as  defensive  necessities  permitted. 

It  is  indisputable  that  without  any  declaration  of  war  a  large 
Chinese  territory  has  been  forcefully  seised  and  occupied  by  J 
troops  and  that  in  consequence  of  this  operation  it  has  been  se 
from  and  declared  independent  of  the  rest  of  China. 

The  Council  in  ite  resolution  of  September  30, 1931,  noted  the  i 
tion  of  the  Japanese  representative  that  bis  government  would  c 
as  rapidly  as  possible  the  withdrawal  of  his  troops,  which  had 
been  begun,  into  the  railway  sone  in  proportion  as  the  safety  of  t 
and  the  property  of  Japanese  nationals  was  effectively  insured,  s 
it  hoped  to  carry  out  this  intention  in  full  as  speedily  as  might  be 
tiier,  in  ite  resolution  of  December  10, 1931,  the  Council,  reaffin 
resolution  of  Septembo*  30,  noted  ttie  undertaking  of  the  two  pi 
adopt  all  measures  necessary  to  avoid  any  furUier  aggravatioi 
situation  and  to  refrain  from  any  initiative  which  might  lead  to 
figbtii^  and  loss  of  life. 

It  should  be  pointed  out  in  connection  wit^  these  events  tha 
Article  10  of  the  Covenant,  the  members  of  the  League  undo 
respect  the  territorial  integrity  and  existii^  political  independeni 
members  of  the  League. 

Lastly  under  Article  12  of  the  Covenant,  ihe  members  of  the 
agree  that,  if  there  should  arise  between  them  any  dispute  likely 
to  a  rupture,  they  will  submit  the  matter  either  to  arbitration  or , 
settlement  or  inquiry  by  the  Council. 

While  at  the  origin  of  the  state  of  tension  that  existed  before  Sei 
IS,  1931,  certain  responsibilities  would  appear  to  lie  on  one  side 
other,  no  question  of  Chinese  responsibility  can  arise  for  the  devel 
of  events  after  September  18, 1931.** 

In  the  Chaco  dispute  the  Assembly  committee  in  its  report  of  Jant 
1935,  implied  that  Paraguay  was  the  aggressor  beeause  she  had  ref 
accept  while  BoUvia  had  accepted  the  Assembly's  resolution  under  Ai 
of  the  Covenant  of  November  24, 1934,  calling  for  an  armistice  and 
stitution  of  a  procedure  for  pacific  settlement  of  the  controversy. 

According  to  paragraph  6  and  10  of  Article  15  of  the  Covenac 
the  Assembly's  report  which  was  unanimously  agreed  to,  tiie  men 
the  League  may  not  go  to  war  with  the  party  to  the  dispute  whit 
plies  with  the  reconmiendations  of  the  report.  In  consequt 
Bolivia's  acceptance  of  the  Assembly's  recommendation,  Far^uf 
refrain  from  resorting  to  war  with  Bolivia,  in  bo  far  as  the  latter  o 
with  the  conclusions  contained  in  the  report  of  the  Assembly. 

Having  regard  for  the  situation  set  out  above,  the  Advisory  C 

tee  informs  those  members  of  the  League  who  had  taken  steps  to  [ 

"Supra,  note,  13. 
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the  supply  of  arms  to  Bolivia  and  Paraguay  that,  in  its  opinion,  this 
prohibition  should  not  continue  to  be  enforced  against  Bolivia.  In  so 
far  as  it  continued  to  be  enforced,  the  members  of  the  League: 

1.  Should  supplement  the  measures  already  adopted  by  any  otlier 
measiu*e  which  may  be  required  to  render  the  existing  measures  more 
effective,  and  in  particular  by  the  prohibition  of  the  reexport  or  through 
transit  of  war  materials; 

2.  Should  not,  as  a  general  rule,  authorize  the  export  of  war  materials 
except  to  governments  or  to  properly  accredited  agents  of  governments.^* 

5.  General  Applicability  OF  Proposed  Test 

The  difficulty  in  applying  this  formula  as  a  general  test  of  aggression  for 
purposes  of  preventing  hostilities  lies  in  the  final  clause.  Most  states  are 
under  obligation  not  to  resort  to  force  in  all  or  most  circumstances  under 
either  the  Pact  of  Paris  or  the  Covenant.  It  is  seldom  difficult  to  determine 
whether  armed  force  is  actually  being  employed.  It  also  is  not  difficult  to 
determine  whether  the  proposed  armistice  has  been  accepted,  and,  in  case  an 
impartial  commission  has  been  dispatched  to  the  spot,  whether  it  is  being 
observed.  But  has  the  armistice  been  proposed  in  accordance  with  a  pro- 
cedure which  the  assiuned  aggressor  has  accepted  to  implement  its  no-force 
obligation? 

It  is  clear  that  members  of  the  League  have  agreed  not  to  go  to  war  against 
a  member  that  has  accepted  an  armistice  recommended  in  a  report  imder 
Article  15,  paragraph  6.  Consequently,  there  was  no  doubt  that  Paraguay 
was  the  aggressor  after  refusing  to  accept  the  Assembly's  report  of  November 
24, 1934,  which  had  been  accepted  by  Bolivia. 

While  the  League  Coimcil  or  Assembly  can  also  recommend  an  armistice 
or  other  provisional  measiu*es  under  Articles  10, 11  and  17,  acceptance  of  such 
recommendations  is  not  obligatory.  The  Geneva  Protocol  and  the  General 
Convention  for  Improving  the  Means  of  Preventing  War  create  obligations 
among  the  parties  to  accept  such  provisional  measures  for  the  preservation  of 
peace.  There  would  therefore  be  no  difficulty  in  attaching  the  juridical  con- 
sequences of  aggression  to  parties  to  these  conventions  which  rejected  an  ar- 
mistice thus  proposed. 

The  Pact  of  Paris  contains  no  explicit  procedure  for  making  such  recom- 
mendations, but  it  has  been  held  by  the  United  States  that  consultations  to 
prevent  war  is  implicit  in  the  Pact.^  It  cannot,  however,  be  said  that  the 
parties  to  the  Pact  are  jiu*idically  obliged  to  accept  an  armistice  or  other  pro- 
visional measure  proposed  by  states  engaged  in  such  consultation.  Never- 
theless it  is  believed  that  parties  to  the  Pact  would  be  juridically  protected  if 

*•  SuprOf  note  2. 

^  See  Nonnan  Davis'  Statement  at  Disarmament  Conference,  Press  Releases,  May  27, 
June  3,  1933;  Harris  Foundation,  op.  cU,,  pp.  25-26;  Johnstone,  Anne  Hartwell,  "The 
United  States  and  the  Principle  of  International  Consultation,"  National  League  of  Women 
Voters,  New  York,  1934. 
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they  treated  as  an  aggressor  a  state  which  rejected  such  armistioe,  a 
ilarly  that  members  of  the  League  would  be  juridically  protected 
treated  as  an  aggressor  a  member  which  rejected  an  armistice  prop 
the  League  autliorities  imder  Articles  10  or  11. 

This  conclusion  does  not  convert  a  reconmiendation  into  a  judgm 
recommendation  of  the  consulting  states  does  not  determine  who  is 
gressor,  but  invites  both  to  stop  fighting.  The  judgment  is  made  no 
consulting  body,  but  by  each  state  individually  as  a  result  of  presu 
arising  from  the  responses  of  the  belligerent  states  to  this  invitation.  ^ 
a  party  to  one  of  tliese  conventions,  which  discriminated  against 
party  found  by  this  process  to  be  an  aggressor,  could  defend  itself 
claims  of  reparation  for  discrimination  contrary  to  the  customary 
neutrality,  would  depend  upon  whether  this  test  of  aggression  appeale 
arbitral  or  judicial  tribimal  seized  of  the  case  as  carrying  out  the  inte 
the  no-force  treaty.  If  it  did,  the  discrimination  would  be  what  ihe 
sor  had  agreed  to  in  ratifying  that  treaty  and  his  claim  would  be  rej 
The  intention  of  the  no-force  treaty  is  to  prevent  or  stop  resort  to  vie 
international  relations.  It  would  seem,  therefore,  that  a  test  of  ag 
which  depends  upon  the  disposition  of  the  parties  to  stop  fighting 
moment  accords  with  this  intention.  If  the  intention  of  tiie  treaty 
enforce  international  law,  or  to  assure  the  arbitration  of  all  disputes, ; 
ent  test  might  be  necessary  to  determine  whether  it  had  been  violated, 
conception  of  aggression  is  liability  for  violation  of  a  treaty  whose  c 
the  prevention  of  resort  to  force. 

Furthermore,  ihe  fact  that  fighting  is  in  progress  creates  a  pres! 
that  both  sides  have  violated  the  treaty.  And  it  is  difficult  to  see  whf 
evidence  could  be  found  to  relieve  the  state  of  this  presumption  i 
manifestations  of  a  willingness  to  stop  fighting.  Conversely,  refuse 
cept  the  invitation  to  stop  hostilities  would  confirm  the  initial  presum 
aggression. 

If  both  parties  accept  the  invitation,  then  fighting  will  stop,  and  i1 
unnecessary  to  determine  who  is  the  aggressor  for  piurposes  of  pre 
Subsequent  claims  for  reparations  for  damages  because  of  unjustifia 
tilities  can  be  settled  but  with  a  different  test  for  justifiability.^  If 
party  accepts  the  invitation,  then  the  presumption  that  both  are  ag 
continues,  and  no  occasion  for  discriminatory  treatment  arises. 

If  we  admit  the  conformity  of  this  test  to  the  intention  of  non-ag 
treaties,  is  it  practically  applicable  and  would  its  application  give  sub 
justice  in  all  circumstances? 

The  practicability  of  this  test  has  been  demonstrated  in  the  insta 

*'  The  other  parties  could  also  justify  such  discrimination  on  grounds  of  rep 
Wright,  "The  Meaning  of  the  Pact  of  Pftris/'  this  Joubnal,  Vol.  27  (1088),  pp.  5^ 
abo  Budapest  Articles  of  Interpretation,  supra. 

■>  The  third  test  of  aggression  discussed  above. 
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ferred  to.  There  bae  been  little  difficulty  in  determining  wbether  one  or  both 
of  the  parties  have  or  have  not  accepted  tbe  propoeed  armistice,  and  if  tbey 
both  have,  a  commission  sent  to  the  spot  has  found  it  possible  to  determine 
whether  they  are  carrying  it  out.  With  this  test  no  historical  documents  need 
be  examined,  no  difficult  facts  as  to  the  time  at  which  operations  began  need 
be  ascertained,  but  only  observations  of  present  facts.  Was  the  armistice 
accepted?  And  if  so,  Is  it  being  carried  out?  The  technical  advantage  of 
hinging  the  test  upon  present  rather  than  past  facts  is  obvious. 

But  does  the  test  give  substantial  justice?  Clearly  the  terms  of  the  armia- 
tice  at  the  time  at  which  it  is  proposed  will  have  an  important  iuQuence  upon 
the  position  of  the  parties.  If  A  and  B  are  disputing  about  the  title  to  a 
territory  in  the  possession  of  A,  and  fighting  begins  on  its  frontiers,  then  an 
immediate  armistice  withdrawing  both  troops  an  equal  distance  behind  the 
lines  of  de  facto  occupation  will  give  A  the  advantage  of  still  occupying  some 
of  the  disputed  area.  It  would,  however,  have  no  more  advantage  than  if 
there  had  been  no  fighting,  and  the  assumption  of  all  treaties  for  the  preven- 
tion of  violenceis  that  justice  thrives  better  without  than  with  fighting. 

Suppose,  however,  that  fighting  has  resulted  in  B's  troops  pressing  A  back 
a  considerable  distance.  Then  an  armistice  based  upon  a  withdrawal  behind 
the  de  facto  line  before  fighting  began  would  probably  be  resented  by  B,  be- 
cause it  would  deprive  it  of  the  advantage  gained  by  its  arms.  But  as  the 
very  object  of  the  non-aggression  treaty  is  to  eliminate  such  advantages,  it 
could  claim  no  injustice.  The  enforcement  of  such  an  armistice  would,  how- 
ever, be  difficult  because  it  would  require  not  merely  the  separation  of  troops 
at  the  point  where  they  are,  but  a  definite  evacuation  of  occupied  territory. 

If,  on  the  other  hand,  the  armistice  in  such  circumstances  is  based  on  the 
line  of  battle  at  the  time  it  is  made,  A  could  probably  complain  that  it  was 
denied  the  protection  it  was  entitled  to  expect  from  the  non-aggression  treaty. 
This  was,  however,  the  proposal  made  in  the  resolution  of  the  League  Assem- 
bly on  the  Chaco  affair  on  November  24,  1934,  and  it  was  Bolivia,  whose 
forces  had  been  driven  back,  that  accepted  while  Paraguay  whose  de  facto 
gains  were  in  a  measure  recognized  by  the  armistice,  rejected.  The  reason 
was  clear:  Paraguay,  having  gained  something,  expected  that  her  arms  could 
gain  more,  whereas  Bolivia  thought  it  advantt^eous  to  avoid  further  losses, 
even  though  dispossessed  of  territory  which  she  had  once  occupied.'' 

If  fighting  has  been  going  on  sporadically  a  considerable  time  before  the 
armistice  is  proposed,  the  difficulties  are  multiplied.  If  State  B  has  occupied 
much  of  the  territory  it  claims  and  has  been  there  for  several  months,  it  can 
well  ask,  "Why  should  the  armistice  be  based  upon  the  de  facto  line  of  six 
months  ago,  which  it  thought  unjust,  rather  than  upon  the  de  facto  line  at 
present,  even  though  A  thinks  the  latter  unjust?"  While  in  principle,  it 
would  seem  that  the  most  satisfactory  criterion  would  be  an  armistice  based 

*>  Assembly  report  on  the  dispute  between  Bolivia  and  Paraguay,  Nov.  24, 1934,  par.  12 

(ii),  supra,  note  2. 
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upon  the  de  facto  line  at  the  time  the  episode  began,  probably  in  practice  it 
would  have  to  be  based  upon  the  line  of  battle  at  the  time  the  armistice  was 
proposed. 

These  considerations  indicate  that  to  conform  to  substantial  justice  the 
armistice  should  be  proposed  before  the  fighting  has  resulted  in  any  substan- 
tial change  in  the  de  facto  line  of  occupation,  and  should  be  based  on  that  line. 
Speed  is  the  essence  of  success.  Doubtless  a  delay  in  applying  this  test,  due 
to  well  known  circumstances,  was  one  of  the  main  reasons  for  the  failure  of 
collective  action  in  the  Manchurian  and  Chaco  disputes.  In  the  Manchurian 
case  a  commission  did  not  arrive  in  Manchuria  to  determine  whether  Japan 
was  actually  complying  with  the  Council's  resolution  of  September,  1931, 
until  Japan  was  in  occupation  of  the  whole  of  Manchuria.^  In  the  Chaco 
dispute,  due  to  the  complication  of  various  international  bodies  handling  the 
affair,  the  League  did  not  make  a  definite  armistice  proposal  until  fighting 
had  been  going  on  for  several  years.^ 

In  each  of  these  cases  the  state  found  to  be  an  aggressor  almost  immediately 
expressed  an  intention  to  withdraw  from  the  League  of  Nations,  justifying  its 
action  by  the  allegation  that  it  had  not  been  found  guilty  on  the  basis  of  events 
which  occurred  before  or  at  the  time  hostilities  began.  Japan's  note  of 
March  27, 1933,  gave  as  its  reason  for  withdrawal,  "Uie  arbitrary  conclusion" 
of  the  League,  "ignoring  alike  the  state  of  tension  which  preceded  and  the 
various  aggravations  which  succeeded  the  incident"  of  September  18,  1931, 
that  this  incident  "did  not  fall  within  the  just  limits  of  self-defense."  ^  This 
argument  of  course  ignored  the  real  grounds  for  considering  Japan  the  ag- 
gressor, namely,  that  she  had  failed  to  carry  out  the  League's  resolutions  pro- 
viding for  a  cessation  of  hostilities  to  which  Japan  herself  had  agreed  on 
September  30  and  December  10, 1931,  but  the  long  delay  in  finding  Uiat  Japan 
had  thus  failed  gave  a  certain  plausibility  to  her  argument. 

Likewise  Paraguay,  in  her  note  of  February  24, 1935,  expressing  an  inten- 
tion to  withdraw  from  tbe  League,  suggested  thkt  the  League  had  "constantly 
evaded  entering  upon  an  investigation  which  would  establish  the  responsi- 
bility for  (the  initiation  of)  the  war"  and  that  "the  prohibition  to  resort  to 
war  is  only  applicable  under  the  Covenant  when  the  conflict  has  not  yet  de- 
veloped into  an  armed  struggle."  ^^  This  argument  seems  to  imply  that  after 
hostilities  have  begun  states  are  relieved  of  all  obligations  not  to  fight,  which 
certainly  would  be  hard  to  justify  either  from  the  texts  or  from  reason,  but 
nevertheless  the  long  delay  in  finding  an  aggressor  while  hostilities  went  on 

^  Wright,  Q.,  "Collectiye  Rights  and  Duties  for  the  Enforcement  of  Treaty  Obligations," 
Proc.  Am.  Soc.  Int.  Law,  1932,  p.  110.  **  Supra,  note  2. 

**  League  of  Nations  Monthly  Summary,  March,  1933,  Vol.  13,  p.  84. 

■'  Ibid.,  February,  1935,  Vol.  15,  p.  30.  The  Czechoslovak  reiH^sentative  proposed  at  the 
meeting  of  the  advisory  commission  on  March  11, 1935,  to  submit  to  the  Permanent  Court 
of  International  Justice  the  question  of  who  was  the  "original  aggressor"  in  the  Chaco  dis- 
pute.   (Geneva,  March,  1935,  Vol.  8,  p.  30.) 
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lent  a  certain  plausibility  to  it.  "A  technical  and  automatic  definition"  of 
aggression,  such  as  that  here  proposed,  is  "necessary"  and  is  not  "contrary  to 
justice  or  impracticable/'  but  it  may  appear  to  be  so  unless  applied  rapidly.^ 

While  it  is  believed  that  the  test  of  aggression  here  proposed  conforms  to 
the  standards  of  practicability  and  justice,  it  cannot  be  applied  satisfactorily 
without  discretion.  While  it  is  as  automatic  as  may  be  in  tiie  varied  condi- 
tions of  international  relations,  a  test  applicable  with  mechanical  precision 
cannot  be  expected.  The  body  proposing  the  armistice  can  not  merely  order 
the  parties  to  stop  fighting.  It  must  propose  a  line  of  separation,  provide  a 
conmiission  for  observing  the  withdrawal  of  troops  behind  that  line,  and  act 
rapidly,  always  witii  due  consideration  to  the  miUtary  problems  of  transport 
and  terrain,  in  determining  the  period  necessary  for  withdrawal.  While  the 
line  of  battle  at  the  time  would  probably  have  to  be  given  primary  considera- 
tion, various  tests  of  aggression  should  be  in  mind  in  formulating  the  terms  of 
the  armistice.  What  was  tiie  respective  attitude  of  the  parties  toward  pacific 
settlement  of  the  dispute  before  hostilities  began?  Who  first  violated  the 
de  facto  frontier?  Which  was  best  prepared  with  an  offensive  strategy? 
Such  questions,  if  easily  answered,  might  be  given  weight  in  determining  the 
terms  of  the  armistice.  It  is  believed,  however,  that  the  basic  test  of  aggres- 
sion must  be  the  attitude  and  behavior  of  the  parties  in  response  to  tiie  armis- 
tice after  it  is  presented. 

If  we  put  our  definition  of  aggression  from  the  standpoint  of  criteria,  in 
relation  to  our  definition  from  tiie  standpoint  of  consequences,  we  arrive  at 
the  following  proposition,  which  may  be  the  basis  for  the  futiure  law  respect- 
ing the  behavior  of  non-participants  upon  the  outbreak  of  hostilities: 

A  state  which  is  under  an  obligation  not  to  resort  to  force,  which  is  employ^ 
ing  force  against  another  state,  and  which  refuses  to  accept  an  armistice 
proposed  in  accordance  rvith  a  procedure  which  it  has  accepted  to  implement 
its  no-force  obligation,  is  an  aggressor,  and  m^ay  be  subjected  to  preventive, 
deterrent  or  remedial  measures  by  other  states  bound  by  that  obligation. 

•*  Lauterpacht,  H.,  The  Function  of  Law  in  the  International  Community,  1033,  p.  82. 
See  also  note  15,  supra. 


THE  CITIZENSHIP  OP  NATIVB-BORN  AMERICAN  WOMEN 
WHO  MARRIED  POREIGNERS  BEPORE  MARCH  2,  1907,  AND 

ACQUIRED  A  POREIGN  DOMICILE 

By  Edwin  M.  Bobchabd 
Professor  of  Law,  Yale  Law  School 

For  a  long  time  it  has  been  asserted  by  the  Department  of  State  and  to  a 
more  limited  extent  by  the  Department  of  Labor  that  a  native-born  woman 
who  married  a  foreigner  prior  to  March  2,  1907,  and  thereupon  acquired  a 
foreign  matrimonial  domicile,  lost  her  American  citizenship. 

The  legal  validity  of  this  conclusion  is  open  to  serious  question.  It  does 
not  rest  on  statute,  nor  even  on  clear  judicial  authority.  It  appears  primarily 
to  be  an  Executive  determination,  apparently  relying  upon  the  view  that 
when  the  woman  marries  a  citizen  of  a  country  with  which  the  United  States 
has  a  naturalization  treaty,  and  by  the  municipal  law  of  his  country  acquires 
his  citizenship  therein,  that  the  marriage  constitutes  a  form  of  naturalization 
and  that  the  treaty  requires  the  United  States  to  recognize  it  as  such. 

The  Immigration  and  Naturalization  Service  of  the  Department  of  Labor 
has  taken  the  view  that  there  is  no  loss  of  citizenship  by  virtue  of  marriage  of 
an  American  woman  to  an  alien  prior  to  March  2, 1907,  unless  the  following 
elements  are  present: 

(1)  Marriage  was  to  a  so-called  ''treaty  national,"  that  is,  a  citizen  or 
subject  of  a  country  with  which  the  United  States  has  a  naturalization 
treaty  containing  reciprocal  provisions  that  each  coimtry  party  to  the 
treaty  will  recognize  a  person,  originally  one  of  its  citizens  or  subjects, 
to  be  a  citizen  or  subject  of  the  other  upon  being  duly  naturalized  therein 
in  accordance  with  its  laws; 

(2)  Emigration  of  the  citizen  wife  to  the  jurisdiction  of  the  husband's 
nationality;  and 

(3)  The  law  of  that  country  then  provided  that  marriage  of  an  alien 
woman  to  one  of  its  citizens  or  subjects  conferred  allegiance  of  the  hus- 
band upon  the  wife.^ 

Apart  from  the  fact  that  this  view  makes  the  loss  of  American  citizenship 
depend  on  the  particular  country  of  which  the  husband  is  a  national  and  on 
the  particular  country  in  which  the  matrimonial  domicile  is  established,  it  is 
believed  to  be  an  error  to  infer  that  the  Bancroft  and  subsequent  naturaliza- 
tion treaties  considered  mere  marriage  and  residence  abroad  as  a  form  of 
naturalization,  the  recognition  of  which  was  required  by  the  treaty.  The 
naturalization  therein  referred  to  involved  a  definite,  formal  renunciation  of 

1  Lecture  No.  27, 2nd  ser.,  December  17, 1034,  p.  4. 
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original  citiBenship  accompanied  by  compliance  with  a  number  of  formalitiM, 
including  an  oath  of  allegiance  and  other  eonditions,  technical  proceedingB 
which  are  rarely  present  when  marriage  ia  contracted.  The  cont^nporary 
evidence  between  1865  and  1873  indicates  that  marriage  of  an  American 
woman  to  a  foreigner  was  not  deemed  by  the  United  States  a  form  of  naturali- 
zation, nor  does  it  appear  that  the  oourta  so  regarded  it.  If  the  term  "treaty 
national"  is  applied  to  an  American  woman  who  married  a  national  of  a 
country  with  which  the  United  States  has  a  naturalisation  treaty,  it  would 
seem  to  have  evolved  from  Executive  determination,  not  only  without  statu- 
tory support  but,  it  would  eeem,  in  direct  conflict  witlt  the  Act  of  1855,'  which 
provides  only  that  foreign  women  who  married  American  dtiiens  acquire 
American  citiienship,  but  intentionally  avoids  any  suggestion  of  the  con- 
verse proposition  that  an  American  woman  who  marries  a  foreigner  thereby 
acquires  his  nationality.* 

The  vulnerabilify  of  the  Executive  oonstruction  of  "treaty  national"  seems 
further  attested  by  the  fact  that  after  the  Act  of  September  22, 1922,  the  con- 
struction was  abandoned,*  althoi^  the  naturalisation  treatiee  were  still  in 
force  and  foreign  cotmtries,  were  the  Executive  view  sound,  could  presumably 
still  lay  claim  to  their  matrimonially  acquired  citJiens  and  exact  recognition 
thereof  from  the  United  States. 

Tbb  Natdbamzation  Tbbatieb 

The  United  States  naturalisation  treaties  had  their  be^nning  with  the 

treaties  concluded  around  1868,  conunonly  known  as  tiie  Bancroft  treaUee. 

Not  all  of  them  read  alike.    It  had  long  been  a  problem  for  the  United  States 

to  obtain  recognition  of  the  principle  that  foreign  countries  should  renounce 

•  R.  S.  1994. 

■  Scc'y.  Fish,  Feb.  24,  1871,  After  oboerving  that  by  the  law  of  England  and  the  United 
States  an  alien  woman  marrying  a  national  acquired  her  huiband's  nationality,  added: 
"But  the  converse  has  never  been  established  ae  the  law  of  the  United  States,  and  only  by 
the  act  of  Parliament  of  May  12, 1870,  did  it  become  the  Britiah  law  that  An  English  woman 
lost  her  quality  of  a  British  subject  by  marrying  an  alien."  He  held  that  an  American-born 
widow  of  a  non-resident  alien  remained  legaJly  a  citisen  of  the  United  States,  but  thought  it 
"judicious"  to  withhold  a  paaaiKirt  unless  she  intended  to  resume  her  residence  in  the  United 
States.  In  1871  it  was  still  thought  desirable,  owing  to  Civil  War  memories,  for  an  Ameri- 
can citizen  to  remain  at  home. 

Mr.  Fish  in  1875  reiterated  his  view  that  citizenship  was  not  lost  by  marriage  and  residence 
abroad,  though  protection  might  be.  Letter  to  Mr.  Williamson,  Sept  22,  1875,  Moore's 
Digest,  III,  451. 

Secretary  Bayard  adhered  to  the  precedent  established  by  Secretary  Fish.    Ibid. 

*  See  Opinion  of  Attorney  Oeneral  to  Secretary  of  lAbor,  Aug.  3,  1933,  in  case  of  Mrs. 
Marion  llioigaard.  It  waa  there  held  that  American  citiienship  does  not  terminate,  not- 
withstanding the  fact  that  the  foreign  country  concerned  is  a  country  with  which  the  United 
States  has  a  naturaliiation  treaty  and  under  its  laws  its  citiienship  is  conferred  on  her. 
Moreover,  under  the  naturaliiation  treaties  the  matrimonial  domicile  should  be  immaterial, 
whereas  ther«  has  been  Executive  concurrence  in  the  view  that  cititenahip  ia  not  lost  when 
tbe  matrimonial  domicile  remains  in  the  United  States. 
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their  claims  to  exact  military  service  from  persons  bom  within  their  alle- 
giance, but  who  subsequently  became  natiu-alised  as  citizens  of  the  United 
States,  and  then  returned  temporarily  to  the  native  country.  After  long 
negotiations,  the  first  naturalization  treaty  was  concluded  with  the  North 
German  Confederation  on  February  22, 1868,^  and  with  other  German  states 
shortly  thereafter.  These  treaties  provide  that  citizens  of  the  respective 
coimtries  who  become  natiu*alized  citizens  of  the  other  and  shall  have  resided 
iminterruptedly  in  the  territory  of  the  naturalizing  country  for  five  years, 
shall  be  deemed  to  be  citizens  of  the  natiu*alizing  country  ''and  shall  be  treated 
as  such."  Similar  treaties  were  concluded  with  Belgium,  the  Scandinavian 
countries  and  Great  Britain  between  1868  and  1872.  Some  of  these  treaties 
are  slightly  more  liberal  than  the  German  treaties  in  that  they  dispense  with 
the  requirement  of  five  years'  residence,  but  recognize  natiuralization  in  the 
other  country  according  to  its  laws,  some  of  which  permit  of  naturalization 
short  of  a  five-years'  residence.^  France,  Italy,  Switzerland,  Russia  and 
other  Eiu'opean  countries  have  declined  to  enter  into  such  treaties. 

In  no  part  of  the  contemporary  history  or  interpretation  of  the  treaties  does 
it  appear  that  marriage  was  even  remotely  considered  as  the  kind  of  naturali- 
zation that  the  treaties  had  in  view.  While  women  were  slowly  obtaining 
recognition  for  their  civil  rights,  they  had  not  yet  aspired  to  military  glory  or 
been  subjected  to  military  service.  In  the  instructions  to  and  dispatches 
from  Ministers  Wright  and  Bancroft^  it  appears  that  the  problem  in  the 
mind  of  the  American  Executive,  whence  the  treaties  derived  their  inspira- 
tion, was  to  obtain  from  the  countries  of  emigration  a  recognition  that  formal 
American  natiuralization  was  to  be  deemed  a  certificate  of  release  from 
military  duties  to  Uie  native  country ;  and  while  the  treaties  used  the  word 

*  Malloy,  II,  1208.  *  British  Treaty,  Art.  I,  reads  "naturalised  according  to  law." 

7  For.  Rel.  1865,  III,  66-68,  76;  1866,  II,  2,  10,  12,  13;  1867, 1,  574,  583,  587,  501,  596; 
1868,  II,  40-58.  See  also  H.  Ex.  Doo.  245, 40th  Cong.  2d  Seas.,  Treaties  with  German  States, 
reprinting  diplomatic  correspondence;  Sen.  £2x.  Doc.  51,  40th  Cong.  2nd  Sees.,  containing 
report  of  the  Secretary  of  State,  embodying  Bancroft's  explanation,  and  reporting  Bismarck's 
interpretation  in  the  Diet:  "The  literal  observation  of  the  treaty  includes  in  itself  that  those 
whom  we  are  boimd  to  acknowledge  as  American  citisens  cannot  be  held  to  military  duty  in 
North  Germany.  That  is  the  main  purpose  of  the  treaty — ^whosoever  emigrates  bona  fide 
with  the  purpose  of  residing  permanently  in  America,  shall  meet  with  no  obstacle,  on  our 
part,  to  his  becoming  an  American  citizen,  and  his  bona  fides  will  be  assumed  when  he  shall 
have  passed  fiye  years  in  that  coimtry,  and,  renouncing  his  North  German  nationality,  shall 
have  become  an  American  citizen." 

Mr.  Bancroft  continues:  "In  the  beginning  of  the  debate  ex-Consul  Meier  had  most 
clearly  explained  that  the  American  law  required  from  the  person  who  becomes  naturalind 
a  total  renunciation  of  his  allegiance  to  any  other  power.  Holding  fast  to  this  fact,  Coimt 
Bismarck  replied  that  the  German-American  citizen,  on  resuming  his  relations  as  a  citizen 
of  North  Germany,  would  under  the  treaty,  stand  in  the  light  of  a  foreigner  emigrating  into 
North  Germany;  that  he  could  not  be  held  to  the  discharge  of  any  old  military  duty,  but  only 
to  such  new  military  duty  as  would  attach  to  every  foreigner  emigrating  into  North  Germany 
and  becoming  naturalized  there." 

See  also  Mimde,  Ch.,  The  Bancroft  Naturalisation  Treaties.    WOrzbuig,  1868. 
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''naturalization"  to  describe  this  act  of  political  adoption,  the  view  that 
marriage  was  considered  naturalization  is  not  to  be  found  in  any  of  the 
correspondence.  The  treaties  were  considered  by  the  Senate  in  executive 
session,  so  that  the  Congressional  Globe  shows  no  debates  upon  them.  While 
the  President  reported  the  diplomatic  correspondence  to  both  Houses,  even 
committee  reports  seem  not  to  have  been  made. 

The  conclusion  of  the  treaties  was  regarded  as  a  triumph  for  the  United 
States — recognized  at  the  time  as  a  friendly  and  liberal  concession  by  the 
German  Government — ^for  it  was  primarily  to  citizens  of  foreign  countries 
emigrating  to  the  United  States,  and  not  to  American  citizens  emigrating  to 
foreign  countries,  that  the  treaties  were  deemed  to  have  their  practical  appli- 
cation. This  the  European  countries  seemed  to  recognize.  In  the  North 
German  Reichstag  the  Bancroft  treaties  were  debated,  and  there  also  no 
suggestion  can  be  found  that  marriage  was  considered  a  form  of  naturaliza- 
tion, which  is  spoken  of  as  a  formal  proceeding  and  to  require  German  sacrifice 
of  military  service  from  those  otherwise  obligated  thereto.  For  this  reason, 
among  others,  the  treaties  were  in  some  quarters  criticized  in  Germany.^ 

The  important  featiu'e  of  the  treaties  was  the  effect  to  be  given  in  the 
country  of  origin  when  Uie  naturalized  citizen  retiamed.  The  fact  that  his 
natiu'alized  citizenship  was  then  to  be  deemed  his  sole  citizenship  was  a 
definite  victory  for  the  American  principle  of  voluntary  expatriation.  Little 
attention  was  given  to  the  question  whether  his  native  citizenship  could  be 
deemed  to  continue  while  he  was  abroad  in  possession  of  his  new  nationality. 
This  was  not  the  consideration  in  the  minds  of  the  treaty  makers,  but  it  is 
interesting  to  note  that  the  German  Reichstag  committee  deemed  this  question 
not  to  have  been  decided  by  the  treaty  but  to  have  been  left  to  Uie  municipal 
statutes  of  the  respective  countries.^  This  is  not  without  importance,  for 
even  were  the  view  sustained  that  marriage  may  popularly  be  considered  a 
form  of  naturalization,  and  that  by  foreign  law  the  husband's  nationality  is 
automatically  conferred  on  his  American-bom  wife,  the  treaty  would  still 
have  left  in  force  the  American  statute  which  before  1907  did  not  denational- 
ize an  American  woman  who  married  a  foreigner  and  resided  in  her  husband's 
country. 

In  the  light  of  their  origin  and  of  the  purposes  which  these  treaties  were  in- 
tended to  serve,  it  seems  a  strained  construction  to  conclude  that  marriage  was 

•  Cf.  V.  Martitz,  **Da8  Recht  der  StaatsangehdrigkeU  im  irUemalionakn  Verkekr"  Hirth's 
Annalen  des  deutachen  Retches,  1875|  pp.  704  et  eeq.,  1 1 13  e<  eeq.;  Eapp,  "Der  deuUch  amerikan-' 
ieche  Vertrag,"  Preuse,  JahrbOchem,  1S75,  v.  85,  pp.  508,  534,  660-683,  and  v.  36, 189  et  seq. 
For  the  effect  of  the  treaties  on  the  Gennan  law  of  citizenship,  see  Dzialoszynski,  S.,  Die 
BancroftrVertrdge.    Breslau,  1013,  p.  110. 

*  "To  Article  I,  para.  2:  The  question  whether  by  or  after  the  acquisition  of  citizenship  in 
the  territory  of  one  contracting  party  the  original  citizenship  of  the  emigrant  in  his  own 
country  still  continues,  is  not  determined  by  the  treaty  and  is  to  be  decided  according  to  the 
internal  legislation  of  the  respective  party."  Stenog.  Berichte  dee  Reichsiagee  dee  Nordd. 
Btmdee,  1868,  II,  17. 
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considered  by  any  of  the  parties  as  the  kind  of  naturalization  they  had  in  view. 
American  naturalization  was  and  is  a  very  formal  proceeding  involving  not 
only  five  years'  residence,  as  a  rule,  but  formal  renunciation  of  native  citizen- 
ship, a  declaration  of  intention,  an  oath  of  allegiance  and  a  judicial  decision. 
Even  in  foreign  countries  naturalization  is  usually  a  ceremony,  achievable 
only  on  compliance  with  conditions  of  various  kinds.  It  cannot  be  assumed 
that  in  the  case  of  women,  at  a  time  before  women  had  become  "nationality 
conscious,"  it  was  supposed  that  marriage  without  renunciation  of  nationality, 
without  oath  of  allegiance  and  without  any  of  the  other  conditions  of  formal 
naturalization,  was  to  operate  as  naturalization  so  as  to  secure  or  require 
recognition  of  the  change  of  nationality  by  the  country  of  origin.  Even  the 
fact  that  exemption  from  military  service  has  been  extended  by  Germany  to 
the  minor  children  of  naturalized  American  citizens  and  to  native-bom 
American  citizens,  sons  of  German  fathers,  does  not  demonstrate  that  mar- 
riage was  deemed  a  treaty  form  of  naturalization.^® 

Possibly  some  force  may  be  lent  to  this  view  by  the  fact  that  in  1873  Presi- 
dent Grant  requested  his  Cabinet  to  state  its  views  on  expatriation  in  the  light 
of  the  Act  of  July  27, 1868.  He  wanted  advice  as  to  how  Uie  Act  was  to  be 
construed,  what  acts  of  the  citizen  were  to  be  deemed  expatriation,  what  was 
to  be  the  effect  of  a  formal  renunciation  of  American  citizenship,  and  of  pro- 
longed residence  abroad,  what  was  to  be  deemed  absence  of  intent  to  return, 
what  was  to  be  the  effect  of  return  by  a  naturalized  citizen  to  his  native  coun- 
try when  not  regulated  by  treaty,  whether  children  bom  abroad  of  a  person 
who  later  became  expatriated  were  to  be  deemed  citizens  of  the  United  States, 
whether  an  expatriated  person  can  again  become  a  citizen  without  formal 
naturalization.^^  The  effect  of  marriage  of  an  American  woman  to  a  for- 
eigner is  not  even  mentioned.  It  is  noteworthy  that  the  President's  question 
2  reads:  ''May  a  formal  renunciation  of  United  States  citizenship,  and  a  vol- 
untary submission  to  the  sovereignty  of  another  power,  be  regarded  other- 
wise than  an  act  of  expatriation?" 

The  only  member  of  the  Cabinet  who  in  his  reply  considered  the  status  of 
married  women  was  Secretary  Fish.  After  referring  to  his  understanding  of 
expatriation  and  to  MarshalFs  view  that  removal  from  the  country  plus  a 
foreign  oath  of  allegiance,  places  a  person  out  of  the  protection  of  the  United 
States — Marshairs  was  still  the  day  of  "indelible  allegiance"  and  Fish's  a 
time  when  citizenship  and  protection  were  much  confused — Secretary  Fish 
says: 

Expatriation,  I  understand  to  mean,  the  quitting  of  one's  coimtry  with 
an  abandonment  of  allegiance,  and  with  theview  of  becoming  permanently 

10  xt  seems  to  have  been  unifonnly  held  that  the  naturalization  of  a  parent  was  also  a  for- 
mal naturalization  of  his  minor  child,  whose  naturalization  the  treaty  required  to  be  recog- 
nized by  the  country  of  origin.  U.  S.  v.  Reid,  73  Fed.  (2d)  153  (1934).  In  re  Citizenship  of 
Ingrid  Theresa  Tobiassen,  36  Op.  Atty.  Gen.  535  (1932). 

"  The  whole  correspondence  is  printed  in  For.  Rel.  1873, 11,  Appendix,  pp.  1185-1232. 
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a  resident  and  citizen  of  some  other  country,  resulting  in  the  loss  of  the 
party's  pre-existing  character  of  citisenship.  The  quitting  of  the  coun- 
try must  be  real,  that  is  to  say,  actual  emigration  for  a  lawful  purpose, 
and  should  be  accompanied  by  some  open  avowal  or  other  attendant  acts 
showing  good  faith,  and  a  determination  and  intention  to  transfer  one's 
allegiance. 

If,  then,  to  this  act  of  volimtary  submission  of  himself  to  the  sov- 
ereignty oif  another  power  be  added  a  formal  renunciation  of  American 
citizenship,  I  cannot  see  Uiat  it  can  be  regarded  otherwise  than  as  an  act 
of  expatriation. 

Hence,  it  would  seem  that  the  marria{ie  of  a  female  citizen  of  the  United 
States  with  a  foreigner,  subject  of  a  country  by  whose  laws  marriage 
confers  citisenship  upon  the  wife  of  its  subjects,  and  her  removal  to  and 
residence  in  the  country  of  her  husband's  dtizensfiip,  would  divest  her  of 
her  native  character  of  an  American  citizen.^     (Italics  supplied.) 

Reading  these  quotations  together  it  would  seem  that  Mr.  Fish  believed 
formal  renunciation  of  citizenship  to  be  a  necessary  condition  of  expatriation. 
Reading  the  last  paragraph  alone,  it  might  indicate  that  he  regarded  mere 
marriage  when  the  husband's  law  confers  citizenship,  plus  removal  from  the 
country,  as  ''divesting  her  of  her  native  character  of  an  American  citizen," 
not  under  any  ti^aty ,  but  by  American  statute.  In  the  same  letter,  Secretary 
Fish  speaks  of  such  marriage  as  placing  her  "outof  the  protection  of  the  United 
States  while  within  the  territory  of  the  sovereign  to  whom  [she]  has  sworn 
allegiance."  Evidently  Mr.  Fish  meant  protection  as  an  American  citizen. 
For  the  view  expressed  would  appear  to  contradict  what  Mr.  Fish  said  in 
1871  and  1875  to  the  effect  that  an  American-bom  woman  who  married  an 
alien  did  not  lose  her  citizenship,  because  Uie  Act  of  1855  had  referred  only  to 
foreign  women  marrying  American  citizens  and  not  the  converse.  Certainly 
in  most  cases  of  that  kind,  women  had  little  interest  in  citizenship,  and  formal 
renunciation  of  citizenship  on  the  part  of  American  women  must  have  been 

rare. 

Judge  Billings,  in  his  much-cited  opinion  in  Comitis  v.  Parkerson,^*  in  1893, 
expressed  the  view,  believed  to  be  sound,  that  neitiier  the  Act  of  1868  nor  the 

"For.  Rel.  1873,  Appendix,  pp.  1187-8.  The  Attorney  General,  George  H.  Williamfl, 
responded  to  the  FVesident's  question  2  as  follows: 

"But  if  such  citiien  emigrated  to  a  foreign  country,  and  there,  in  the  mode  provided  by  iU 
laws,  or  in  any  other  solemn  or  ptMie  manner,  renounces  hie  United  States  citizenship,  and 
makes  a  voluntary  submission  to  its  authorities  with  a  bona  fide  intent  of  becoming  a  citizen  or 
subject,  I  think  that  the  Government  of  the  United  States  should  not  regard  this  procedure 
otherwise  than  as  an  act  of  expatriation."    For.  Rel.  1873,  App.,  1216-7. 

"My  opinion,  however,  is  that,  in  addition  to  domicile  and  intend  to  remain,  such  expressions 
or  Olds  as  amount  to  a  renwnnaiion  of  United  States  citizenship  and  a  vnUingness  to  submittoor 
adapt  the  Migaiions  of  the  country  in  which  the  person  resides,  such  as  accepting  public  em- 
ployment,  engaging  in  military  service,  Ac.,  may  be  treated  by  this  Government  as  expatria- 
tion, without  actual  naturaUzalion,  Naturalisation  is,  without  doubt,  the  highest  but  not 
the  only  evidence  of  expatriation."    Id,  1217.    (Italics  supplied.) 

»  56  Fed.  556,  559  (1893). 
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naturalization  treaties  made  marriage  to  an  alien  a  form  of  expatriation  or 
constituted  naturalization  under  the  treaties.    He  said: 

As  to  whether  allegiance  can  be  acquired  or  lost  by  any  other  means 
than  statutory  naturalisation  is  left  by  C!ongress  in  precisely  the  same 
situation  as  it  was  before  the  passage  of  this  act.  During  the  year  1868, 
and  since,  five  treaties  have  been  entered  into  between  the  United  States 
and  foreign  governments  based  upon  this  statute,  in  which  the  right  of 
expatriation  is  dealt  with  (which  will  be  referred  to  hereafter) ;  and  in 
all  these  treaties  the  right  is  confined,  as  is  the  statute,  to  that  of  citizens 
or  subjects  of  oiu*  country  who  have  become  citizens  or  subjects  of  others 
by  direct  statutory  naturalization.  So  that  with  reference  to  the  ques- 
tion before  the  court  the  law  is  left  where  it  was  previous  to  the  year 
1868,  and  Congress  has  made  no  law  authorizing  any  implied  renuncia- 
tion of  citizenship. 

It  seems  justifiable,  therefore,  to  conclude  that  marriage  was  not  deemed 
under  the  Bancroft  treaties  a  formal  renunciation  of  citizenship,  and  that  the 
attempt  to  apply  the  word  naturalization  literally  to  include  marriage  is  to 
stretch  the  word  beyond  its  usual  meaning  as  a  formal  act  of  adoption  and  to 
permit  the  letter  to  violate  the  spirit.  Again  we  have  an  illustration  of  the 
maxims  that  "the  letter  killeth  but  the  spirit  giveth  life,"  ^^  and  that  qui  haeret 
in  litera  haeret  in  cortice.^^ 

The  Historical  Development 

Prior  to  the  Act  of  February  10, 1855,^*^  there  appears  to  have  been  no  statu- 
tory definition  of  the  citizenship  of  married  women.  By  the  Act  of  that  date, 
it  was  provided  that  an  alien  woman  who  married  a  citizen  of  the  United 
States  thereby  became  an  American  citizen.  But  Congress  avoided  the  sug- 
gestion that  the  converse  of  this  proposition  was  law,  namely,  that  an  Ameri- 
can woman  who  married  an  alien  thereby  became  an  alien.  On  many  occa- 
sions, courts  and  Secretaries  of  State  have  pointed  out,  as  will  presently 
appear,  that  an  American  woman  who  married  an  alien  did  not  lose  her 
American  citizenship.  The  few  scattered  suggestions  to  the  contrary  seem 
of  insufficient  weight  to  balance  the  overwhelming  authority  that  American 
women  marrying  aliens  did  not  lose  American  citizenship;  and  the  locality  of 
the  matrimonial  domicile  is  believed  to  be  immaterial  to  the  question. 

Whatever  doubt  may  have  prevailed  on  the  subject  before  1907  (when 
Congress  actually  did  provide  for  the  first  time  that  a  married  woman,  even 
American-bom,  takes  the  nationality  of  her  husband)  ,^*  and  between  1907 

'*  Corinthiaxifl  II,  ch.  3,  verse  6. 

»  "He  who  considers  merely  the  letter  of  an  instrument  goes  but  skin-deep  into  its  mean- 
ing."   Broom's  Legal  Maxims,  8th  ed.  1911,  p.  633,  citing  Coke's  Littleton,  283  b. 

»»•  Rev.  Stat.  1994.  Repealed  by  Sec.  6  of  Act  of  Sept.  22, 1922,  providing  that  marriage 
shall  not  confer  nationality,  even  on  foreign  women  marrying  Americans. 

'•  34  Stat.  1228.  This  Act  was  prospective  only,  not  retroactive.  H.  Rep.  6431,  59th 
Cong.  2nd  Sess.,  Jan.  18,  1907.    See  In  re  Lynch,  31  Fed.  (2d)  762  (S.  D.  CaL  1929): 
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and  1922,  should  be  deemed  dissipated  by  the  Act  of  September  22,  1922, 
asserting  that  marriage  is  without  effect  on  the  citizenship  of  women,  and  by 
the  Acts  of  July  3,  1930,"  and  March  3,  1931,"  which  provide  that  any 
American-bom  woman  who  may  be  deemed  to  have  lost  her  citizenship  by 
marriage  to  an  alien,  may  be  repatriated  as  an  American  citizen  by  mere 
petition  to  a  court  of  record  in  the  United  States,  or  may  be  readmitted  out- 
side the  quota. 

Yetthe  statutory  record  is  not  free  from  ambiguity.  The  Act  of  1907  was 
by  some  thought  to  confirm  occasional  previous  administrative  and  judicial 
rulings  expatriating  American  women  who  had  married  aliens.  But  the  pro- 
visions for  the  easy  resumption  of  American  citizenship  by  American  women 
who  had  married  aliens  may  be  some  indication  that  Congress  seemed  to 
believe  the  expatriation  by  marriage  qualified  only.  Possibly  they  thought, 
with  Secretary  Blaine,  that  American  citizenship  was  ''in  abeyance  during 
coverture."  At  all  events,  the  Act  of  1907,  and  especially  the  case  of  Mac- 
kenzie V.  Hare,^^  which  indulged  the  fiction  that  by  marrying  an  alien  the 
lady  consents  to  a  result  ''tantamount  to  expatriation,"  caused  the  feminist 
revolution,  whose  echoes  still  reverberate  at  home  and  abroad.  The  Cable 
Act  of  1922,^®  the  married  women's  declaration  of  independence  in  citizen- 
ship, was  the  result.  But  the  impressions  left  by  the  Act  of  1907  were  still 
influential,  so  that  by  Section  3  of  the  1922  Act  an  exception  was  made  for 
American  women  who  resided  abroad  with  their  husbands,  against  whom  the 
presumptions  of  expatriation  attaching  to  the  natiuralized  citizen  who  resides 
abroad  were  to  be  applied,  i,e,,  if  residing  continuously  for  two  years  in  her 
husband's  native  country  or  five  years  in  any  other,  expatriation  was  to  be 
presumed.  But  as  a  presumption  is  manifestly  not  actual  expatriation,  and 
as  these  provisions  of  the  Act  of  1907  were  construed  not  to  expatriate  but 
to  afford  the  Department  of  State  a  guide  for  purposes  of  diplomatic  protec- 
tion only,^^  such  an  American  woman  has  not  by  marriage  or  even  residence 
abroad  lost  her  American  citizenship,  although  acquiring  her  husband's  na- 
tionality, even  in  a  country  with  which  the  United  States  has  a  natiuraliza- 
tion  treaty  .^^ 

In  the  Attorney  General's  opinion  in  the  case  of  Mrs.  Thorgaard,  supra, 

"Prior  to  the  Act  of  March  2, 1907,  there  was  no  declaration  of  Congreas  as  to  whether  a 
woman  marrying  an  alien  lost  her  American  citizenship.  .  .  .  The  marriage  of  Mrs.  Lynch, 
having  occurred  prior  to  March  2,  1907,  is  not,  of  course,  afiFected  by  the  provisions  of  the 
statute"  of  1907.  "  46  Stat.  854.  "  Ibid.  1511. 

'•  239  U.  S.  299,  312;  36  Sup.  Ct.  106  (1915);  this  Journal,  Vol.  10  (1916),  p.  165. 

>•  42  Stat.  1021.    H.  Rep.  1110,  67th  Cong.  2d  Sees. 

"  See  Atty.  Gen.  Wickersham's  opinion  in  Gossin's  case,  28  Op.  Atty.  Gen.  504  (1910). 
This  opinion,  which  held  that  mere  return  to  the  United  States  overcame  the  presumption, 
has  wisely  been  followed  by  the  Department  of  State,  notwithstanding  conflicting  opinions 
of  the  Federal  courts.  For  a  good  r6sum6  of  the  judicial  interpretation  of  the  Act  of  1907, 
see  Gettys,  Law  of  Citizenship,  Chicago,  1934,  pp.  167-172. 

**  Thorgaard's  case,  8upra,  note  4. 
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note  4,  appears  part  of  a  letter  from  the  Secretary  of  State,  May  10, 1933, 
reading:  ".  .  .  it  would  seem  to  follow  that  no  American  woman  should  lose 
her  American  citizenship  by  the  mere  fact  of  the  naturalisation  of  her  hus- 
band as  the  citisen  of  a  foreign  country  tmless  she  her$elf  took  9ome  affirma- 
tive etep  to  acquire  the  nationality  of  a  foreign  country."  Inasmuch  as  the 
Act  of  1922,  Section  3,  provides  that  "a  woman  citizen  of  the  United  States 
shall  not  cease  to  be  a  citizen  of  the  United  States  by  reason  of  her  marriage 
after  the  passage  of  this  Act,  unless  she  makes  a  formal  renunciation  of  her 
citizenship  before  a  court,"  and  inasmuch  as  the  word  ''marriage"  is  con- 
strued by  the  Department  of  State  to  refer  not  only  to  the  time  of  celebration 
but  to  the  state  of  marriage,  it  is  not  apparent  why  pre-1907  marriages 
should  not  since  1922  have  been  construed  to  have  the  same  legal  effect  on 
the  woman's  status  as  post-1922  marriages,  or  why  the  contrary  constructions 
announced  before  1922  were  not  Uiereby  overruled.  Naturalization  abroad 
and  original  foreign  nationality  of  the  husband  can  hardly  be  deemed  a 
material  distinction. 

But  it  is  disquieting  to  note  that  Uie  Act  of  1922  for  the  first  time  in  Amer- 
ican statutory  history  makes  a  distinction  between  the  married  woman  re- 
siding at  home  and  the  one  residing  abroad.  Administrative  rulings,  how- 
ever mistaken,  began  to  carry  weight  with  Ck)ngress.  While  this  provision 
of  the  Act  of  1922  was  entirely  repealed  by  the  Act  of  July  3,  1930,  which 
facilitated  the  repatriation  of  American  women  who  had  lost  their  citizenship 
by  marriage  before  1922,  presumably  under  the  Act  of  1907,^  Uie  Acts  of  1930 
and  1931  do  include  among  the  women  to  be  admitted  outside  the  quota  or 
promptly  naturalized  Uiose  who  had  lost  their  citizenship  "by  marriage  to  an 
alien  and  residence  in  a  foreign  country"  or  ''by  residence  abroad  after  mar- 
riage to  an  alien."    The  conmiittee  reports  ^^  clearly  indicate  that  this  was  a 

•*  In  the  meantime,  committees  of  CongreaB  had  passed  upon  the  case  of  Mrs.  Ruth  Bryan 
Owen,  whose  seat  had  been  contested  on  the  groimd  that,  by  her  marriage  to  a  British  sub- 
ject, she  had  lost  her  American  citisenship  and  had  not  been  for  seven  years  preceding  her 
election  a  citizen  of  the  United  States.  She  had  married  in  1010,  during  the  operation  of 
the  Act  of  March  2,  1907.  While  the  majority  of  the  committee  held  that  the  seven-year 
requirement  preceding  the  election  need  not  be  continuous,  the  minority  held  that  Mrs. 
Owen  had  the  status  of  a  woman  who  never  lost  her  citisenship.  Had  she  married  prior  to 
the  Act  of  1907,  it  is  not  to  be  doubted  that  the  majority  of  the  committee  would  have  shared 
this  view.  (See  House  Report  968, 71st  Cong.,  2nd  Sess.,  William  C.  Lawson— Ruth  Biyan 
Owen  Election  Case,  March  24,  1930.) 

>^Sen.  Rep.  1723,  71st  Cong.  3rd  Sess.,  explaining  Section  4  of  Act  of  Blarch  3,  1931, 
reads: 

"The  purpose  of  section  4  is  to  eliminate  the  remaining  discrimination  against  married 
women  in  the  statute  relating  to  citizenship  and  naturalization,  summarized  as  follows: 

"(1)  The  section  permits  a  women  [aie]  who  since  September  22,  1922,  has  suffered  an 
actual  or  presumptive  loss  of  her  United  States  citizenship  because  of  foreign  residence  after 
marriage  to  an  alien  to  resume  her  citizenship  in  the  same  manner  now  prescribed  for  the 
resumption  of  United  States  citizenship  by  American  women  who  married  aliens  prior  to 
September  22, 1922.  It  will  be  remembered  that  an  act  approved  July  3, 1930,  repealed  the 
presumption  of  loss  of  United  States  citisenship  by  a  women  [ne]  on  account  of  foreign 
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reference  to  those  women  who,  under  the  Act  of  1922,  had  failed  to  overcome 
the  presimiption,  therein  established,  of  expatriation  by  continued  residence 
abroad,  a  presimiption  repealed  in  1930.  It  can  not  be  deemed  to  refer  to 
the  case  of  marriages  occurring  before  1907  or  to  constitute  a  Congressional 
declaration  of  ex  post  facto  expatriation  which  prior  to  1907  Congress  had 
declined  to  make.  If  it  were  to  be  considered  as  such,  it  would  be  incon- 
sistent with  the  spirit  of  the  Acts  of  1922  and  1930,  which  was  to  emancipate 
and  not  coordinate  women  in  matters  of  citizenship.  It  would,  if  so  con- 
strued, have  maintained  the  policy  of  merger  and  female  denationalization 
which  the  Act  of  1907  had  inaugurated,  and  have  applied  it  not  only  to  post- 
1922  marriages — for  which  even  as  a  presumption  it  has  since  been  repealed 
— ^but  to  pre-1907  marriages,  not  since  referred  to  in  legislation.  That  would 
be  an  extraordinary  result.  It  seems  preferable  to  conclude  that  just  as  the 
Act  of  1907  was  not  deemed  retroactive,  so  the  Acts  of  1922  and  1930  may 
not  be  deemed  more  retroactive  than  the  committee  reports  specifically  sug- 
gest, thus  avoiding  the  inference  of  denationalization  by  indirection  of 
American  non-resident  women  who  had  married  aliens  before  1907.  Yet  in 
the  Act  of  1930  and  in  the  Act  of  1931  a  distinction  is  made  between  an 
implied  loss  of  American  citizenship  by  mere  marriage  and  an  "affirmative 
act"  of  expatriation,  the  facilities  for  readmission  applying  to  Uie  former  only. 
The  Act  of  1930  expressly  permits  the  readmitted  woman  to  reside  abroad 
permanently  without  any  effect  on  her  American  citizenship.  Whether  there 
were  any  expatriated  women  under  the  Act  of  1922  the  writer  is  not  informed ; 
but  it  has  been  soundly  held  that  the  presumption  of  expatriation  of  the  Act 
of  1922  enabled  the  Department  of  State  merely  to  decline  protection  and 
not  to  decree  expatriation. 

residence  after  marriage  to  an  alien;  but  since  the  repeal  is  not  retroactive  this  biU  indicates 
a  way  whereby  the  American  woman  whose  citizenship  rights  were  affected  by  the  presump- 
tion may  reestablish  her  citisenship.  At  the  present  time  there  are  native-bom  American 
women  who  have  presumptively  lost  their  United  States  citizenship  by  foreign  residence 
after  marriage  to  foreigners  and  who  have  not  been  able  to  overcome  to  the  satisfaction  of 
the  State  Department  the  now  obsolete  presumption.  Apparently  they  are  not  permitted 
United  States  passports  and  are  not  afforded  protection  abroad.  Yet,  since  their  loss  of 
United  States  citizenship  is  merely  presumptive,  it  is  doubtful  whether  any  court  proceeding 
for  naturalization  is  now  available  to  them."    [p.  2.] 

Sen.  Rep.  614, 71st  Cong.  2nd  Sess.,  p.  4,  indicates  that  H.  R.  10960  facilitating  naturaliza- 
tion for  American  women  who  had  lost  their  citizenship  by  marriage  referred  only  to  those 
who  had  lost  it  after  Maroh  2, 1907  "by  the  provisions  of  the  1907  Act."  The  repeal  of  the 
presumption  of  expatriation  referred  only  to  those  women  affected  by  '^e  1922  Act"  (p.  5). 
On  the  amendment  to  sec.  4  (f)  of  the  Inmiigration  Act,  enabling  American  women  who  had 
lost  citizenship  by  marrying  aliens  and  residing  abroad  to  come  in  outside  the  quota,  the 
committee  again  indicates  as  follows  that  only  loss  of  citizenship  imder  the  Act  of  1022  is 
contemplated  (p.  5} : 

"H.  R.  10060  amends  the  above  provision  of  law  so  that  such  native-bom  women  or  one 
who  has  lost  her  American  citizenship  by  marriage  and  foreign  residence  since  September  22, 
1022,  may  reenter  the  United  States  outside  the  quota,  notwithstanding  the  fact  that  the 
marriage  relationship  still  exists." 
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This  statutory  development  would  seem  to  indicate  that  prior  to  1907  there 
was  no  suggestion  that  marriage  of  an  American  woman  to  an  alien  ex- 
patriated, regardless  of  the  matrimonial  domicile;  tiiat  from  1907  to  1922, 
marriage  did  expatriate;  that  after  1922,  marriage  ceased  to  expatriate, 
except  that  from  1922  to  1930,  residence  abroad  for  certain  periods  created 
a  presumption  of  expatriation;  and  that  since  1930,  even  this  exception  has 
been  repealed.  If  the  law  before  1907  was  any  different  from  the  law  since 
1930,  it  must  rest  on  a  source  other  than  statute  or,  it  is  submitted,  treaty. 
It  is  proper,  therefore,  to  examine  the  judicial  record  to  see  what  light  it 
throws  on  our  problem. 

JuDicuL  AND  Administrative  Interpretations 

It  has  been  conceded  by  many  coiuts,  by  the  Attorney  General,  by  the 
Department  of  State  and  by  the  Naturalization  Service,  that  a  native-bom 
woman  who  married  a  foreigner  before  1907  and  continued  to  reside  in  the 
United  States  did  not  lose  her  American  citizenship  by  the  marriage.^ 

Without  any  authority  from  statute,  however,  there  have  been  expressions 
of  opinion — erroneous,  it  is  believed — ^to  the  effect  that,  when  the  American 
woman  left  the  United  States  to  reside  abroad  with  her  husband,  expatriation 
of  some  kind  was  thereby  affected.  It  is  believed  that  there  is  no  basis  in 
law  for  any  such  alleged  distinction,  and  that  marriage  had  no  effect  what- 
ever on  the  citizenship  of  an  American-bom  woman  marrying  a  foreigner 
until  the  Act  of  1907,  the  policy  and  terms  of  which  in  this  respect  have  since 
been  repudiated  by  the  Congress  of  Uie  United  States.^*    On  the  other  hand, 

« In  re  Lynch,  31 F.  (2d)  762  (S.  D.  Cftl.  1929) ;  In  re  Fitaroy,  4  F.  (2d)  641  (1925).  In  re 
Krausmann,  28  F.  (2d)  1004  (1928).  In  this  case  an  American4)om  woman  who  had 
married  an  alien  before  1907  petitioned  for  naturalization.  The  Naturalisation  Service 
contended  that  she  was  a  citizen,  not  requiring  naturalization,  and  that  the  Act  of  1907  made 
a  change  in  the  common  law,  and  was  not  merely  declaratory.  The  court  held  otherwise, 
but,  it  is  submitted,  wrongly. 

Comitis  V.  Parkerson,  56  Fed.  556  (1893) ;  Mrs.  D'Ambrogia's  Case,  15  Op.  Atty.  Gen. 
599;  Sec.  of  State  Fish  to  Mr.  Washburn,  Feb.  24, 1871,  Van  Dyne,  Citizenship,  133,  Moore's 
Dig.  Ill,  449;  Sec.  of  State  Blaine  to  Mr.  Phelps,  Feb.  1, 1890,  For.  Rel.  1890,  302,  Moore's 
Dig.  Ill,  454;  Opinion  of  Mass.  Atty.  Gen.  Allen,  Oct.  13, 1920,  Status  of  American  women 
married  to  aliens  prior  to  March  2, 1907,  Mass.  Atty.  Gen's.  Rep.,  1920,  p.  260. 

''The  following  cases,  holding  that  a  pre-1907  marriage  of  an  American  woman  to  a 
resident  alien  made  the  woman  an  alien  were,  it  is  submitted,  wrongly  decided:  In  re  Page 
12  Fed.  (2d)  135  (1926) ;  In  re  Krausmann,  28  Fed.  (2d)  1004  (1928) ;  In  re  Wohlgemuth,  35 
Fed.  (2d)  1007  (1929).  These  were  all  petitions  for  naturalisation  by  the  wife,  brought  under 
the  Act  of  1922.  The  Naturalization  Service  correctly,  it  is  believed,  maintained  that  they 
were  ineligible  for  naturalisation,  having  been  native4x)m  and  married  before  1907.  The 
court  assumed  that  the  Act  of  1907  was  declaratory  of  the  common  law — an  erroneous  as- 
sumption, as  will  presently  be  shown.  But  the  issue  before  the  court  was  probably  not 
deemed  of  vital  importance,  for  the  question  was  whether  the  woman  was  already  a  citizen, 
requiring  no  naturalization,  or  whether  she  was  notr  to  be  admitted  to  citizenship.  Her 
present  title  to  citizenship  was  not  denied  by  any  one.  But  if  there  was  so  much  confusion 
on  the  woman's  nationality  when  the  matrimonial  domicile  remained  domestic,  it  is  com- 
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it  is  submitted  that  the  views  of  the  Attorney  General  and  the  courts  which 
have  ruled  that  marriage  of  an  American  woman  to  a  foreigner  before  1907 
had  no  effect  on  the  nationality  of  the  woman  and  left  her  American  citizen- 
ship imaffected  are  sound  and  are  alone  sustainable  as  expressing  the  Ameri- 
can law  on  the  subject. 

Citizenship  in  the  United  States  rests  on  the  common  law  as  modified  by 
statute.  Only  Congress  ^^  can  denationalize  an  American  native-bom  citi- 
zen, and  never  before  1907  did  Congress  provide  that  the  marriage  of  an 
American  woman  to  a  foreigner  expatriated  her,  regardless  of  the  matri- 
monial domicile.  On  the  contrary,  Congress  took  pains  to  indicate  that 
it  had  no  such  intention.  Mr.  Van  D3me  said  in  1905  ^:  "Does  an  American 
woman  become  an  alien  by  marriage  to  a  foreigner?  There  is  no  statutory 
declaration  to  that  effect." 

By  the  Act  of  February  10, 1855,  as  ahready  observed,  it  was  for  the  first 
time  provided  that  an  aUen  woman  who  married  a  citizen  of  the  United  States 
thereby  became  an  American  citizen.  The  omission  of  the  converse  proposi- 
tion is  striking,  for  Congress  must  have  considered  the  two  positions  together 
— ^the  alien  woman  marrying  an  American  and  the  American  woman  marry- 
ing an  alien.  We  are,  therefore,  justified  in  believing  that  no  change  from 
the  common  law  rule  as  to  Uie  nationality  of  the  native  woman  marrying  a 
foreigner  was  intended  to  be  effected.    Said  Secretary  of  State  Fish  in  1871 : 

By  the  law  of  England  and  the  United  States,  an  alien  woman  on  her 
marriage  with  a  subject  or  citizen  merges  her  nationality  in  that  of  her 
husband.  But  the  converse  has  never  been  established  as  the  law  of  the 
United  States,  and  only  by  the  Act  of  Parliament  of  May  12,  1870 
(33  &  34  Vict.  104,  c.  14)  did  it  become  British  law  that  an  English  woman 
lost  her  quality  of  a  British  subject  by  marrying  an  alien.^^ 

Only  in  1907,  by  the  Act  of  March  2,  did  Congress  for  the  first  time  suggest, 
in  a  statute  which  survived  only  fifteen  years,  that  a  married  woman  acquired 
the  nationality  of  her  husband,  and  hence  that  the  marriage  of  an  American 
woman  to  an  alien  expatriated  her.  That  was  not  the  law  before  1907. 
Judge  Billings,  in  his  able  opinion  in  the  case  of  Comitis  v.  Parkerson,*® 
pointed  out  that  Congress,  and  not  the  courts  or  the  Executive,  lays  down 

prehensible  that  confusion  might  be  even  greater  when  the  matrimonial  domicile  was  foreign. 
The  view  of  two  courts  in  1925  and  1929  that  the  foreign  domicile  denationalized,  but  not 
the  domestic,  was  purely  dictum,  for  the  pre-1907  married  women  then  seeking  naturaliza- 
tion had  never  left  the  United  States.  In  re  Fitzroy,  4  Fed.  (2d)  541  (1925).  In  re  Lynch, 
31  Fed.  (2d)  762  (1929).  Both  were  correctly  held  to  have  always  remained  citizens,  not- 
withstanding marriage  to  an  alien. 

'^  Treaties  are  left  out  of  account  here,  such  as  treaties  ceding  away  territory  and  the 
nationality  of  its  inhabitants,  and  formal  naturalization  treaties.  An  attempt  has  been 
made,  supra,  to  indicate  that  a  proper  interpretation  of  the  Bancroft  naturalization  treaties 
does  not  include  marriage  as  a  treaty  form  of  naturalization. 

»8  Citizenship  of  the  United  States,  p.  127. 

*»  Van  Djrne,  op.  cit,  133;  Moore's  Digest,  III,  450-451.     (Italics  supplied.) 

»•  56  Fed.  556,  563. 
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the  law  of  citizenship  in  the  United  States  and  determines  who  are  and  who 
are  not  in  law  citizens.    Judge  Billings  said: 

My  conclusion,  for  the  reasons  which  I  have  thus  stated,  is  that  on 
the  questions  of  naturalization  and  expatriation  the  judgment  of  the 
courts  must  not  outnm  the  action  of  Congress,  and  that  the  courts  must 
carefully  observe  the  lines  of  demarcation  which  the  C!ongress  has  drawn; 
that  any  imperfections  or  inconsistencies  in  those  lines  must  be  supplied 
and  corrected  by  Congress,  and  not  by  the  courts;  and  that  the  laws  of 
Congress  do  not  authorize,  nor  do  her  own  acts  impute,  any  cessation 
of  her  citizenship  of  the  United  States. 

(a)  the  common  law 

It  is  well  to  go  back  to  the  common  law  on  this  subject.  Holdsworth,  in 
his  History  of  English  Law,*^  says,  in  dealing  with  the  common  law  rule: 

Contrary  to  the  rules  of  continental  law,  marriage  had  no  effect  on 
the  nationality  of  the  woman.  An  English  woman  marrying  an  alien 
still  remained  a  British  subject:  an  alien  woman  marrying  a  British  sub- 
ject remained  none  the  less  an  alien.  The  latter  branch  of  the  rule  was 
changed  in  1843;  but  the  doctrine  of  the  indelibility  of  allegiance  had 
prevented  any  change  in  the  former  branch.  The  change  was  recom- 
mended by  the  Naturalization  Commissioners  in  1869. 

Piggott,  in  his  work  on  Nationality ^^  says:  "By  the  common  law  marriage 
had  no  effect  on  the  nationality  of  a  woman,  either  to  make  a  foreign  woman 
English  or  an  English  woman  foreign." 

Notwithstanding  the  change  effected  in  the  first  part  of  this  common  law 
rule  by  the  Aliens  Act  of  1844  (7  &  8  Vict.,  c.  66,  s.  16) ,  and  in  the  second 
part  by  the  Act  of  1870  (33  &  34  Vict.,  c.  14,  s.  10  [1]),  tiie  common  law 
doctrine  was  revived  by  Vice-Chancellor  Hall  in  Bacon  v.  Turner,  34  L.  T. 
647,  in  which  he  held  that  an  English  woman  married  to  a  German  and 
residing  abroad  with  him  "could  not  be  considered  as  a  foreigner,"  which,  of 
course,  was  the  law  before  the  British  Act  of  1870,  as  it  was  the  law  of  the 
United  States  for  an  American  woman,  it  is  submitted,  before  the  Act  of  1907. 

Sir  Alexander  Cockbum,  Lord  Chief  Justice  of  England,  in  his  celebrated 
Report  on  Nationality  (1869) ,  which  led  to  the  statute  of  1870,  says,  in  speak- 
ing of  the  conmion  law  in  England :  ^ 

To  this  should  be  added,  to  complete  this  sketch  on  the  law  of  England 
on  this  subject,  that,  contrary  to  the  law  of  all  other  nations,  except  those 
which  have  followed  the  English  law,  marriage,  by  the  common  law,  had 
no  effect  on  the  nationality  of  women.  An  English  woman  marrying 
an  alien  still  remained  a  British  subject;  an  alien  woman  marrying  a 
British  subject  remained  none  the  less  an  alien.     (Coke's  Littleton  31b.) 

The  children  of  a  British  mother  and  an  alien  father  could  inherit,^  and 

»  Vol.  IX,  p.  91.  «  London,  1907,  p.  67.  «  P.  11. 

**  Bacon's  Abridg.  4th  ed.,  1778,  Aliens  A;  Cunningham's  Law  Dictionary  (1759)  s.  V. 
Aliens,  citing  1  Vent.  422. 
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the  lessee  of  an  Rnglish  woman  married  to  an  alien  could  maintain  eject- 
ment." 

When,  therefore,  Beveral  of  the  lower  courts  in  this  country  undertook  to 
say  by  way  of  dictum  that  the  Act  of  March  2,  1907,  was  a  statutory  enact- 
ment of  what  had  previously  been  the  common  law  rule,  they  were  mistaken, 
for  the  common  law  rule  had  in  fact  left  citizenship  unaffected  by  marriage.'* 
And  even  District  Judge  Morton  is  wrong  in  his  attempted  qualification  of 
the  rule  when  he  Bajre,  as  dictum;  "The  decided  weight  of  judicial  authority 
is  that  the  woman  did  not  at  common  law  lose  her  citisenship  by  marryii^ 
an  alien  unless  she  removed  from  the  country."  *^  There  was  no  such  quali- 
fication to  the  common  law  rule. 

Shanks  v.  Dupont**  was  one  of  the  earliest  eases  to  deal  with  the  subject 
in  the  United  States.  That  case  involved  a  contest  for  an  estate  between  the 
heirs  of  two  sisters,  Ann  and  Mary  Scott,  both  natives  of  South  Carolina 
before  the  American  Revolution,  one  of  whom  (Ann)  had  married  an  English 
officer.  Shanks,  and  removed  with  him  to  England  in  17S2,  and  the  other  of 
whom  had  remained  in  the  United  States.  The  question  was  (a)  whether  the 
sister  who  had  married  an  Englishman  had  thereby  lost  her  American  citizen- 
ship; and  (b)  whether,  by  the  removal  to  England  and  her  adherence  to  the 
enemies  of  the  United  States,  ehe  had  elected  Biibish  naliioualiby  within  the 
terms  of  tiie  Treaty  of  1783  and  hence  acquired  the  protectitm  of  the  Treaty 
of  1794  in  respect  of  real  property  rights  in  the  State  of  South  Carolina. 
Justice  Story,  for  tiie  majority  of  the  court,  held  that  the  marriage  of  Ann 
with  Shanks,  an  English  subject,  in  no  way  idTeoted  her  American  oitiiensh^, 
but  that,  having  actually  been  bom  a  British  subject,  she  had,  by  removal 
to  Great  Britain  and  adherence  to  the  British  Crown,  elected  British  national- 
ity within  the  terms  of  the  Treaty  of  1733.  The  same  result  would  have 
followed,  had  Ann  Scott  been  a  man  or  an  unmarried  woman,  for  the  mar- 
riage was  an  immaterial  fact  On  the  first  point,  the  effect  of  marriage, 
Justice  Story  said:" 

Neither  did  the  marriage  with  Shanks  produce  that  effect;  because 
marriage  vyith  on  alien,  whether  a  fnend  or  an  enemy,  producet  no 
dissolution  of  the  native  allegiance  of  the  wife.  It  may  change  her  civil 
rights,  but  it  does  not  affect  her  political  rights  or  privileges.  (Italics 
supplied.) 

On  the  second  point,  Justice  Story  expressly  held  that  Ann  Shanks'  right 
of  election  of  British  nationality  under  the  treaty  was  independent  of  any  wish 
of  her  husband.    He  said:" 

••  Miller  e.  Rogere,  1  Car.  &  K.  390  (1844). 

**  See  In  re  Pa^e,  In  re  Krauamann,  In  re  Wohlgemuth,  aupm,  note  26.  See  also  Petition 
of  Drysdale,  20  Fed.  (2d)  957  (1927). 

)'  In  re  FitEroy,  4  Fed.  {2d)  541  (1925);  see  ritnflar  dictum  in  /n  r«  Lynch,  31  Fed.  (2d) 
762  (1929).  "  3  Petera  242,  246  (U.  a  1830).  "  P.  246.  «  P.  248. 
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The  incapacities  of  femes  covert,  provided  by  the  common  law,  apply 
to  their  civil  rights,  and  are  for  their  protection  and  interest.  But  they 
do  not  reach  their  political  rights,  nor  prevent  their  acquiring  or  losing  a 
national  character. 

The  dissenting  judge,  Johnson,  agreeing  with  the  Supreme  Ck>urt  of  South 
Carolina,  went  even  further  and  held  that  not  only  was  the  South  Carolina 
citusenship  of  Mrs.  Shanks  not  affected  by  her  marriage,  but  that  her 
removal  to  England  with  her  husband  could  not  be  considered  as  an  election, 
within  the  terms  of  the  Treaty  of  1783,  to  renoimce  her  South  Carolina 
citizenship. 

Just  when  the  view  originated  that  it  made  a  difference  in  the  American 
citizenship  of  the  American-bom  wife  whether  she  remained  in  the  United 
States  or  went  abroad  with  her  husband,  it  is  hard  to  say.  That  there  was 
no  statutory  authority  for  any  such  distinction  is  beyond  doubt.  It  must 
have  rested  on  the  assumption  that  Shanks  v.  Dupont  justified  the  distinction, 
whereas  it  is  apparent  that  that  case  makes  it  clear  that  the  removal  to 
England  was  regarded  by  the  majority  of  the  court  as  an  election  of  British 
citizenship  under  the  Treaty  of  1783,  which  contemplated  a  division  of  the 
population  of  the  American  Colonies,  all  theretofore  British  subjects,  into 
those  who  elected  to  become  American  citizens  and  those  who  elected  to  re- 
main British  subjects.  Mrs.  Shanks  was  deemed  to  come  within  the  latter 
class  and  to  have  adhered  to  Great  Britain,  but  her.  marriage  to  an  English 
subject  was  entirely  immaterial.  As  already  observed,  had  she  been  a 
maiden  lady  or  a  man,  the  result  would  have  been  the  same.  The  case  was 
decided  under  the  terms  of  a  special  treaty,  a  fact  which  existed  in  no  later 
case.  To  construe  Shanks  v.  Dupont,  therefore,  as  authority  for  the  view 
that,  by  removal  of  an  American  married  woman  to  the  country  of  her  alien 
husband,  she  renoimces  her  American  citizenship,  seems  unsustainable. 
There  was  no  other  authority  on  the  question,  for  it  has  already  been  observed 
that  the  Act  of  1855,  a  grant,  not  a  denial,  of  citizenship,  applied  only  to  alien 
women  marrying  American  citizens,  and  not  the  converse.  The  cases  ^ 
which  hold  that  an  American  woman  does  not  lose  her  citizenship  by  mar- 
riage (before  1907)  to  an  alien,  when,  as  it  happened,  she  continued  to  reside  in 
the  United  States,  are  not  to  be  construed  as  a  ruling  that  when  she  does  not 
continue  to  reside  in  the  United  States  her  American  citizenship  is  thereby 
lost.  And  it  is  further  submitted  that  the  Act  of  1868,  conceding  the  general 
right  of  the  individual  to  expatriate  himself,  did  not  change  the  law  as  to 
married  women  and  imply  that  an  American  woman  who  married  an  alien  and 
possibly  by  Ais  law  acquired  his  citizenship,  thereby  lost  her  American  citi- 
zenship.   Dicta  to  this  effect  are  without  solid  foundation.** 

^  See  cases  cited  supra,  note  25. 

« In  re  Lynch,  31  F.  (2d)  762  (8.  D.  Cal.  1929);  In  re  Fitaroy,  4  F.  (2d)  541  (D.  Mass. 
1925);  Pequignot  v.  Detroit,  16  Fed.  211  (1883). 
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(b)  effect  of  statute  and  treaty 

There  is  only  one  circumstance,  against  many  to  the  contrary,  which  even 
inferentially  sustains  the  view  that  Congress  ever  considered,  prior  to  1907, 
that  an  American  woman  marrying  a  foreigner  lost  her  American  citizenship. 
That  occurred  in  the  case  of  Nellie  Grant  Sartoris,  a  daughter  of  General 
Grant,  who  becoming  a  widow  by  the  death  of  her  British  husband  was 
by  Joint  Resolution  of  May  18,  1898,^'  "on  her  own  application,  uncondi- 
tionally readmitted  to  the  character  and  privileges  of  a  citizen  of  the  United 
States."  That  isolated  act  can  be  explained  by  the  desire  to  remove  all 
doubt  from  a  situation  that  had  been  beclouded  by  a  confusing  variety 
of  administrative  expressions  and  judicial  dicta  which  overlooked  the  dis- 
tinctions between  citizenship  and  protection  and  the  right  to  a  passport,  be- 
tween citizenship  of  alien  women  marrying  Americans  and  of  American 
women  marrying  foreigners;  and  also  by  the  fact  that  Article  III  of  the 
Treaty  with  Great  Britain  of  1870  provided  for  renunciation  of  acquired 
naturalization,  an  act  which  thereafter  refuted  any  possibility  of  claim  to 
citizenship  by  the  naturalizing  country.  Mrs.  Sartoris  had  by  the  British 
statute  (not  by  the  treaty,  it  is  believed)  become  a  British  subject  (though 
it  is  submitted  that  by  American  law  she  had  not  ceased  to  be  American) ,  and 
desiring  to  renoimce  that  British  statutory  nationality,  she  invoked  the  treaty 
in  order  to  do  so.  However  she  may  thereby  have  affected  her  British  na- 
tionality, she  did  not  in  law  add  to  her  rights  as  a  native-bom  American 
citizen.  The  Congressional  committee  which  reported  out  the  resolution 
gave  no  explanation  of  its  reasons. 

In  the  light  of  modem  developments,  which  clarify  the  earlier  doubts,  the 
resolution  was  imnecessary  to  confer  the  rights  of  American  citizenship  on 
Mrs.  Sartoris.  The  suggestion  in  the  resolution  that  she  had  lost  her  citizen- 
ship by  the  naturalization  treaty  of  1870  is  in  conflict  with  the  contem- 
poraneous views  of  the  Department  of  State,  as  indicated  by  the  declaration 
of  Secretary  of  State  Fish  in  1871  {supra) ,  and  with  the  views  of  Congress 
implied  in  the  Acts  of  1907, 1922, 1930  and  1931,  which  legislated  on  citizen- 
ship of  married  women  in  disregard  of  any  supposition  that  naturalization 
treaties  affected  the  subject,  and  particularly  that  they  serve  to  expatriate  an 
American-bom  woman  who  had  married  a  foreigner.  Had  naturalization 
treaties  taken  American  citizenship  from  American  women  who  married 
foreigners,  there  would  have  been  but  little  reason  for  the  Act  of  1907,  so  far 
as  concems  countries  with  which  the  United  States  had  naturalization 
treaties,  and  the  Acts  of  1922  and  1930  might  well  then  have  given  rise  to 
the  suggestion  that  they  violated  treaties  of  the  United  States.  No  such 
suggestion  appears  ever  to  have  been  made.  The  case  of  Mackenzie  v. 
Hare,*^  in  which  an  American-bom  woman  who  had  married  a  British  sub- 
ject was  held  to  have  lost  her  American  citizenship,  rested  solely  on  the  subse- 

«  30  Stat.  L.  1496.  ♦*  Supra,  note  19. 


412  TH8  AMKBIGAN  JOURNAL  OF  INTBBNATIONAL  LAW 

quently  repealed  Act  of  1907;  had  the  naturalisation  treaty  with  Great 
Britain  been  involved,  the  court  would  doubtless  have  mentioned  that  fact. 
That  marriage  to  an  alien  is  not  a  form  of  expatriation  imder  the  Act  of  1868 
or  under  naturalization  treaties  is  indicated  by  the  celebrated  opinion  of 
Judge  Billings  in  Comitis  v.  Parkerson,  already  quoted.^ 

There  is  no  evidence  that,  in  concluding  the  Bancroft  and  other  naturaliza- 
tion treaties,  or  in  enacting  the  Expatriation  Act  of  1868  or  the  Naturaliza- 
tion Act  of  1906,  anybody  assumed  that  a  change  in  the  law  of  married  women 
was  being  effected  or  that  new  legal  effects  were  being  given  to  marriagCi  not- 
withstandiDg  the  fact  that,  under  American  statutes  from  1855  to  1922, 
American  citizenship  had  been  conferred  on  alien  women  marrjring  American 
citizens,  and  that,  as  a  matter  of  domestic  convenience,  it  has  been  popularly 
suggested  that  such  incorporation  of  foreign  married  women  into  American 
citizenship  was  a  form  of  naturalization.  The  naturalization  treaties,  as 
Judge  Billings  showed,  were  intended  to  apply  to  formal  voluntary  acts  per- 
formed after  full  deliberation  and  involving  a  renunciation  of  prior  allegiance 
and  the  performance  of  other  conditions,  which  was  not  expected  of  married 
women,  who  might  unknown  to  themselves  be  changing  their  nationality 
by  their  husband's  law.  It  is  submitted  that  the  nationality  of  married 
women  depends  on  statute  and  not  on  a  naturalization  treaty. 

(C)    MODEBN  BULINGS 

Attorney  General's  Opinions.  In  1862  Attorney  General  Bates  ruled  in 
Mrs.  Preto's  case  ^  that  the  marriage  of  an  American  woman  to  a  Spaniard 
and  their  removal  to  Spain  was  "no  evidence  of  an  attempt  on  their  part  to 
exercise  the  right  to  cast  off  her  native  (American)  allegiance  and  adopt  a 
new  sovereign."    Mr.  Bates  added: 

That  was  a  legitimate  and  honorable  marriage,  fully  recognized  by 
our  own  law,  and  binding  upon  the  parties  and  their  children.  But  did 
it  have  the  effect  to  deprive  the  yoimg  wife  of  her  native  citizenship,  and 
transform  her  at  once  into  an  alien,  beyond  the  reach  of  her  country's 
protection,  and  cut  her  off  from  inheritance  in  her  father's  house?  No, 
certainly  not;  no  more  than  it  transformed  the  "Spanish  refugee,  Francis 
Preto"  into  an  American  citizen.  We  have  no  law  forbidding  intermar- 
riage between  citizens  and  aliens.  Such  marriages  are  as  legal  and 
legitimate  as  any  other  marriages,  but  they  do  not  change  the  political 
status  of  the  parties  to  them.  .  .  .  His  domicil  ...  is  the  domicil  of 
his  wife  and  children;  and  that,  too,  without  any  reference  to  the  differ- 
ent, possibly  conflicting,  political  relations  of  the  parties.  The  wife,  in 
this  case,  performed  a  simple  duty  in  going  willingly  to  her  husband's 
domicil  in  a  foreign  coimtry,  and  remaining  with  him  there,  as  long  as 
he  had  a  domicil  on  earth.  .  .  . 

I  waive  all  discussion  here  upon  the  question  of  the  right  of  voluntary 
expatriation  and  the  choice  of  new  allegiance.    The  question  does  not 

*»  Supra,  pp.  401,  402,  408.  *•  10  Op.  Atty.  Gen.  321. 
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arise  in  this  case,  because,  supposing  the  legal  existence  of  the  right  (and 
I  do  suppose  it) ,  the  removal  of  Mrs.  Preto  and  her  daughter  to  Spain 
and  their  residence  in  that  country  under  the  circumstances,  is,  in  my 
judgment,  no  evidence  of  an  attempt  on  their  part  to  exercise  the  right  to 
cast  off  her  native  allegiance,  and  adopt  a  new  sovereign. 

In  1877,  Solicitor  General  Phillips,  for  Attorney  General  Taft,  in  the  case 
of  Mrs.  D'Ambrogia,^^  held  that  when  once  an  alien  woman  who  had  married 
an  American  citizen  acquired  American  citizenship,  her  subsequent  remar- 
riage to  an  alien,  after  the  death  of  her  first  husband,  did  not  denationalize 
her,  but  that  she  remained  "permanently"  an  American  citizen,  "defeasible 
only  as  in  the  case  of  other  persons,"  t.6.,  by  formal  naturalization  abroad. 
There  is  no  suggestion  that  marriage  to  an  alien  was  a  form  of  denationaliza- 
tion or  naturalization  in  the  husband's  coimtry,  either  by  treaty  or  otherwise. 

On  the  other  hand,  an  opinion  of  Attorney  General  Stanbery  in  1866  on  the 
liability  to  American  income  tax  of  a  woman,  Madame  Berthemy,  bom  in 
France  of  an  American  father  and  married  to  a  Frenchman,  is  sometimes 
deemed  to  be  an  opinion  to  the  contrary.^®  The  facts  of  that  case  must  be 
understood,  and  it  must  also  be  borne  in  mind  that  Mr.  Stanbery  denied  the 
possibility  of  dual  nationality,  an  imsoimd  conclusion.  Madame  Berthemy 
had  never  been  in  the  United  States.  Mr.  Stanbery  conceived  Section  1993 
of  the  Revised  Statutes  (Act  of  1855) ,  conferring  citizenship  on  children  bom 
abroad  of  American  fathers,  as  naturalizing  her  in  the  United  States,  and 
regarded  her  marriage  to  a  citizen  of  her  native  country,  France,  as  a  sort  of 
denationalization  or  perhaps  election.  He  thought  that  if,  at  the  time  of  the 
Act  in  question  (1864),  the  person  had  acquired  "full  rights  of  citizenship  in 
a  foreign  coimtry,"  "the  primitive  or  original  nationality  impressed  by  the 
statute  of  1855  may  be  regarded  as  having  determined."  There  is  no  author- 
ity for  such  a  view,  imless  the  acquisition  of  citizenship  abroad  is  accom- 
plished by  formal  naturalization;  it  was  a  unique  interpretation,  which  has 
had  no  support  either  from  Congress  or  from  the  courts,  and  was  made  for  the 
sole  purpose  of  determining  whether  the  lady  was  subject  to  income  tax. 
Mr.  Stanbery  concluded  that  by  her  marriage  to  a  Frenchman  she  had  ac- 
quired citizenship  in  France,  and  then  concluded  that  she  had  by  that  mar- 
riage impliedly  lost  her  American  citizenship,  obtained  by  virtue  of  the  Act 
of  1855.  Possibly  in  that  day  the  opinion  may  not  have  seemed  as  strange 
as  it  does  now,  but  that  it  is  not  sustainable  under  the  modem  interpretation 
of  Section  1993  will  hardly  be  gainsaid.  The  fact  that  she  never  came  to  the 
United  States  and  was  a  native  of  France  doubtless  had  much  influence  on 
Mr.  Stanbery's  opinion.  He  thought  that  imder  the  circumstances  French 
law  should  take  precedence  over  American  law. 

In  a  similar  case,  passing  upon  the  liability  of  a  non-resident  to  income 
tax.  Attorney  General  Hoar  in  1869**  said  of  Mr.  Stanbery 's  opinion:  "He 

«  15  Op.  Atty.  Gen.  599.  *•  12  TWrf.,  7.  «•  13  TWd.,  128. 
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does  not  expressly  but  only  inferentially  decide  that  she  is  not  a  citizen  of 
the  United  States."  But  Mr.  Hoar  decided,  so  far  as  concerns  the  question 
of  liability  to  income  tax,  to  follow  Mr.  Stanbery's  opinion,  and  to  hold  im- 
mune from  such  liability  an  American  woman  who  had  married  a  foreigner 
and  resided  abroad,  even  though  she  had  been  bom  in  the  United  States.  He 
added: 

I  do  not  propose  to  discuss  the  general  question  of  the  right  of  ex- 
patriation imder  our  law,  or  to  express  any  opinion  whether  a  woman  who 
is  by  birth  a  citizen  of  the  United  States,  and  by  marriage  has  become  a 
citizen  of  France,  is  not  after  such  marriage  a  citizen  of  the  United 
States  in  a  qualified  sense;  but,  as  the  opinion  of  Mr.  Stanbery  has  inter- 
preted the  words  '^citizen  of  the  United  States  residing  abroad''  in  the 
116th  section  of  the  internal-revenue  law,  to  mean  exclusive  citizenship, 
and  not  to  include  women  domiciled  abroad,  who  have  become  citizens 
of  a  foreign  country  by  marriage,  and  as  the  laws  of  the  United  States 
have  adopted  a  policy  of  permitting  women  to  acquire  citizenship  by 
marriage,  by  enacting  that  any  woman  who  might  lawfully  be  natural- 
ized under  the  existing  laws,  married  or  who  shall  be  married  to  a  citizen 
of  the  United  States,  shall  be  deemed  and  taken  to  be  a  citizen,  I  prefer, 
for  the  purpose  for  which  my  opinion  is  requested,  to  adhere  to  the  con- 
clusions reached  by  Mr.  Stanbery. 

The  qualified  character  of  Mr.  Hoar's  holding  is  evident;  he  was  passing 
only  on  liability  to  income  tax  and  manifests  his  doubts  whether  the  ruling 
could  extend  to  other  types  of  cases.  His  assumption  that  marriage  affects 
citizenship,  which,  at  best,  applied  only  to  alien  women  marrying  Americans, 
is  a  view  from  which  the  United  States  has  departed,  and  the  suggestion  that 
because  marriage  of  an  alien  woman  to  an  American  confers  American  citizen- 
ship, it  implies  the  converse — ^that  marriage  of  an  American  woman  to  an 
alien  confers  foreign  citizenship — ^is  negatived  by  the  express  omission  of  any 
such  converse  from  the  Act  of  1855.  These  two  opinions  of  the  Attorney 
General,  which  stand  alone,  and  relate  to  special  circumstances,  can  hardly 
be  assumed  to  establish  the  general  proposition  that  prior  to  1907  the  mar- 
riage of  an  American-bom  woman  to  an  alien,  whether  the  matrimonial 
domicile  was  in  the  United  States  or  abroad,  deprived  the  woman  of  her  native 
American  citizenship.  Mr.  Hoar's  inference  that  in  general  a  native  woman 
marrying  an  alien  remained  a  citizen  "in  a  qualified  sense,"  would  indicate  his 
doubts  as  to  the  breadth  of  his  ruling.  The  qualification  in  fact  is  without 
legal  meaning.  One  is  either  a  citizen  of  the  United  States,  or  one  is  not. 
The  expression  "in  a  qualified  sense"  may  have  come  into  use  through  the  long 
prevailing  confusion  between  citizenship,  on  the  one  hand,  and  the  right  of 
protection  or  to  a  passport,  on  the  other,  reference  to  which  will  be  made 
hereafter. 

Attomey  General  Cummings  has  recently  ruled  that  since  the  Act  of  1922, 
which  in  this  respect  was  designed  to  overcome  the  policy  of  the  Act  of  1907, 
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the  marriage  of  an  American  woman  to  an  alien  must  be  regarded  as  not  affect- 
ing her  American  citizenship,  notwithstanding  that  by  his  law  she  becomes 
a  citizen  of  her  husband's  coimtry  or,  a  fact  not  mentioned,  that  a  naturaliza- 
tion treaty  with  that  country  is  in  f  orce.^  This  should  serve  to  remove  any 
doubts  which  may  have  existed  as  to  the  status  of  American  women  married 
to  aliens  before  1907. 

Judicial  Opinions.  In  the  case  of  Beck  v.  McGillis,^^  there  was  imder  con- 
sideration a  will  which  made  gifts  to  a  daughter  who  had  married  a  British 
subject.    As  to  the  nationality  of  this  daughter,  Harris,  J.,  said:^^ 

As  to  the  capacity  of  McGillis  and  wife  and  their  children  to  take  under 
the  will.  Mrs.  McGillis  was  bom  a  citizen  of  the  United  States.  While 
a  minor  she  intermarried  with  a  subject  of  Great  Britain,  but  neither  her 
marriage  nor  her  residence  in  a  foreign  coimtry  constitute  her  an  alien. 
Whether,  indeed,  a  citizen  can,  by  mere  act  of  his  own,  dissolve  his  native 
allegiance  and  become  an  alien,  is  not  definitively  settled  in  this  coimtry. 
The  question  has  been  regarded  as  one  of  much  difficulty  as  well  as 
delicacy,  and,  though  frequently  discussed  before  the  Supreme  Court  of 
the  United  States,  it  has  never,  I  believe,  been  regarded  as  the  leading 
point  in  the  case  presented,  so  as  to  call  for  the  judgment  of  the  court. 
But  it  has  been  decided  by  that  court,  that  the  marriage  of  a  feme  sole 
with  an  alien  husband,  does  not  produce  a  dissolution  of  her  native  al- 
legiance.    (Shanks  v.  Dupont,  3  Peters,  242.) 

Doyle  V.  Town  of  Diana,**  was  a  taxpayer's  action  questioning  the  issue  of 
certain  bonds.  The  case  turned  on  the  right  of  certain  persons  to  vote,  for  the 
issue  had  been  approved  by  only  one  vote.  E.  W.  had  been  bom  in  Canada 
of  an  American  father.  She  had  been  brought  to  New  York  State  as  a  child 
and  spent  most  of  her  life  there.  She  was  married  in  Canada  to  a  Canadian. 
A  few  months  after  the  marriage,  they  came  to  New  York  and  lived  there 
until  after  his  death  in  1892.  She  continued  to  reside  there  until  the  date 
of  suit.    She  had  remarried  in  1919.    Eruse,  P.  J.,  said: 

Her  father  being  a  citizen  of  the  United  States,  she  was  likewise  a 
citizen  thereof,  although  bom  in  Canada,  and  the  fact  that  she  married  a 
Canadian  did  not  change  her  citizenship.  (10  U.  S.  Stat,  at  Large,  604, 
chap.  71,  §  1,  approved  Feb.  10,  1855;  revised  by  U.  S.  R.  S.  §  1993; 
Shanks  v,  Dupont,  3  Pet.  242;  Beck  v.  McGillis,  9  Barb.  35, 49.)  ^ 

This  is  sound  law,  and  indicates  the  error  of  Attorney  General  Stanbery's 
opinion,  supra. 

^  Opinion  of  Att.  Gen.  to  See.  Labor,  Aug.  3,  1933  in  re  citixenship  of  Mrs.  Marion 
Thorgaani.  «  9  Barb.  35  (N.  Y.  1860).  »  /We/.,  pp.  4^-60. 

»  203  App.  Div.  239, 196  N.  Y.  S.  864  (1922). 

^Ibid,,  241-2.  U.  S.  v,  Reid,  73  Fed.  (2d)  153  (C.  C.  A.  9th,  1934),  19  Minn.  L.  R. 
589,  holds  that  naturalization  of  an  American4x)m  father  in  Canada,  naturalised  his  minor 
American4x)m  daughter,  and  that  her  Canadian  nationality  was  obtained  by  that  natural- 
ization and  not  by  her  subsequent  marriage  to  a  Canadian. 
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The  Petition  of  Zogbaum]^  involved  a  naturalisation  petition.  The 
plaintiff  was  born  in  Minnesota  in  1871  and  was  educated  there  and  in  South 
Dakota.  In  1896  she  was  married  in  Norway  to  Mr.  Zogbaum,  with  whom 
she  lived  imtil  his  death  in  1921.  In  1925  she  returned,  bearing  a  Norwegian 
passport.  Judge  Elliott,  in  passing  upon  her  petition,  held  that  the  fact  that 
the  statute  of  1855  was  silent  on  such  marriages  left  the  common  law  rule 
in  force,  and  foimd  that  she  was  at  all  times  an  American  citizen,  her  privi- 
leges as  such  imaffected  by  the  Act  of  1907,  and  at  liberty  to  assert  her  Amer- 
ican citizenship  at  any  time. 

In  reaching  this  conclusion  Judge  Elliott,  it  is  believed,  was  eminently 
sound.  His  conclusion  differs  from  that  of  some  other  district  judges,^  but 
the  Naturalization  Service,  it  is  understood,  shared  his  view  both  prior  and 
subsequent  to  the  Zogbaum  decision,  imtil  for  some  reason  the  Naturalization 
Service  was  persuaded  to  adopt  the  contrary  view  set  forth  at  the  beginning 
of  this  article.    The  departure  is  regrettable. 

In  the  well-known  case  of  Comitis  v.  Parkerson,^^  Judge  Billings  called 
attention  to  the  fact  that  expatriation  requires  statutory  authority  and  must 
be  predicated  upon  some  ''imequivocal  act,  which  act  must  also  be  recognized 
by  the  government  to  be  adequate  for  that  purpose.''  Prior  to  1907,  as  al- 
ready observed,  there  was  no  statute  which  imposed  the  penalty  of  expatria- 
tion upon  the  marriage  of  an  American-bom  woman  to  an  alien,  regardless 
of  where  they  lived  or  were  married,  and  no  such  extraneous  operative  condi- 
tion as  residence  should  be  lightly  injected  into  American  law.  Any  expres- 
sion of  dictum  or  opinion  to  that  effect  can  hardly  be  given  much  weight. 

The  following  is  Judge  Billings'  statement  in  1893 : 

The  arguments  on  both  sides  have  conceded  (what  could  hardly  be 
denied)  that  the  tie  which  binds  together  a  government  and  its  subjects 
1'  or  citizens,  and  which  creates  the  reciprocal  obligations  of  protection  and 
obedience,  can  be  dissolved  only  in  such  a  mode  as  has  the  assent  of  both 
parties;  that,  so  far  as  concerns  the  government,  this  assent  must  be  ex- 
pressly made,  or  must  be  inferred  from  the  fundamental  or  statutory 
provisions  by  which  the  action  of  the  government  involved  is  regulated. 
A  change  of  the  allegiance  due  to  the  United  States,  a  throwing  of  it  off 
on  the  part  of  a  citizen,  involves  on  the  part  of  the  government  an 
acquiescence  from  that  department  of  government  which,  according  to 
its  constitution,  must  acquiesce  in  it;  and,  on  the  part  of  the  citizen,  the 
manifestation  of  the  piupose  to  expatriate  himself  by  some  unequivocal 
act,  which  act  must  also  be  recognized  by  the  government  to  be  adequate 
for  that  purpose.*® 

After  pointing  out,  in  the  quotation  printed  above,'*  that  mere  marriage 
was  not  a  formal  act  of  "direct  statutory  naturalization,"  and  that  neither 

••32  Fed.  (2d)  911  (1929).    Norway  is  a  country  with  which  the  United  States  has  a 
naturalization  treaty.    This  fact  was  not  referred  to  by  the  court. 
»•  See  cases  swpra,  note  26.    »t  66  Fed.  666  (1893).    »» Ibid.,  668.    »•  Supra^  pp.  401.  402. 
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the  Expatriation  Act  of  1868  nor  the  naturalisation  treaties  had  ao  provided, 
he  added : 

Nor  does  it  eeem  to  me  that  the  act  of  Congreea  of  February  10, 1855, 
(10  Stat.  604;  Rev.  St.  §  1994),  which  provides  that  an  alien  woman  by 
marriage  with  a  citizen  shall  become  a  citizen,  authorizes  any  inference 
that  Congress  meant  to  declare  the  converse,  viz.,  that  a  citizen  woman 
by  marriage  with  an  alien  should  become  an  alien.    The  law  is  in  such 
well-considered  and  guarded  terms  as  to  forbid  any  extension  of  it  by 
implication  .  .  .  Therefore,  as  it  seems  to  me,  if  inference  is  to  be  re- 
sorted to  upon  the  subject,  the  motive  on  the  part  of  Congress  for  making 
an  alien  woman  a  citizen  by  her  marriage  with  a  citizen  would  have  been 
the  very  reason  for  its  not  intending  the  converse, — that  a  citizen  woman 
by  marrying  an  alien  should  become  an  alien.** 
Judge  Brown's  decision  in  Pequignot  v.  Detroit,*^  rendered  in  1883,  ten 
years  before  Comitis  v.  Parkerson,  to  the  effect  that  an  alien  woman  who  has 
once  become  an  American  citizen  by  marriage  which  is  subsequently  dissolved, 
may  resume  her  alienage  by  marriage  to  a  native  of  her  own  country,  has  not 
been  sustained  as  sound  by  the  later  development  of  American  law.    To 
reach  that  coDClusioD,  Judge  Brown  had  to  ov^rule  the  concluslDD  of  Shanka 
V.  Dupont,  and  did  bo  because  he  thought  he  saw  a  change  in  American  policy 
in  the  Act  of  1855  (which,  in  fact,  related  only  to  alien  women  marrying  Amer- 
ican citizens  and  is  an  argument  of/ainat  the  converse  view)  and  in  the  Act  of 
1868  (making  certain  abstoact  declarations  concerning  expatriatiim) .    In 
fact,  the  Act  of  186S  was  not  a  naturalieing  or  expatriating  statute,  but  was 
an  expression  of  opinion  by  Congress  dictated  by  certain  political  oonmdera- 
tioDB  which  have  ceased  to  exist,  and  has  relation  to  an  entirely  different  sub- 
ject, namely,  the  effect  of  American  naturalization  on  the  original  nationality 
of  the  person  naturalized,  which  the  United  States  deemed  to  involve  com- 
plete denationalization.    Judge  Brown's  view  of  what  ought  to  be  the  law 
was  dictated  by  his  view  of  the  public  policy  of  the  United  States,  which  he 
expressed  as  follows:  " 

It  will  be  noticed  that  legislation  upon  the  subject  of  naturalization  is 
constantly  advancing  towards  the  idea  that  the  husband,  as  the  head  of 
the  family,  is  to  be  considered  its  poHtical  representative,  at  least  for 
purposes  of  citizenship,  and  that  the  wife  and  minor  children  owe  their 
allegiance  to  the  same  sovereign  power. 

Judge  Brown  naturally  could  not  foresee  the  future;  but  the  "advance"  of 
legislation  which  be  noticed  has  had  an  extraordinary  checkmate.  The  ad- 
vance has  taken  quite  the  opposite  direction.  While  tiie  law  of  1907  did  carry 
out  Judge  Brown's  view  as  to  policy,  that  law  represents  the  nadir  of  the  view 
and  policy  of  merger  of  nationality.  Since  then,  the  view  and  policy  have 
been  completely  reversed.  The  Acts  of  September  22, 1922,  July  3, 1930,  and 
March  3, 1931,  indicate  that  the  original  view  which  prevailed  prior  to  1907, 

*'  56  Fed.  556,  at  561.  »  IB  Fed.  211  (1888).  -  Ibid.,  at  216. 
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namely,  that  marriage  to  an  alien  did  not  denationalize  the  American  woman, 
is  to  be  regarded  as  the  considered  view  of  Congress  at  the  present  time,  and 
that  the  policy  of  the  period  between  1907  and  1922  is  to  be  regarded  as  an 
aberration  from  the  national  policy. 

In  Jennes  v,  Landes,^  the  plaintiff,  an  American-bom  woman  married  to 
a  subject  of  Canada  and  domiciled  in  Canada,  invoked  the  jurisdiction  of  the 
Federal  courts  as  an  alien,  alleging  in  her  complaint  that  she  "forsook  and 
abandoned  her  allegiance  to  the  United  States''  and  "was  then  and  is  now  a 
citizen  of  the  province  of  British  Columbia,"  and  that  imder  the  laws  of 
Canada  she  was  a  Canadian  subject.  The  court  assiuned  in  its  opinion  that 
the  "complainant  is  now,  and  at  the  time  of  commencing  this  suit  was,  nat- 
uralized in  Canada,  and  permanently  domiciled  there."  Under  the  circum- 
stances mentioned,  the  court  held  Mrs.  Jennes  to  be  an  alien,  as  she  claimed, 
for  purposes  of  invoking  Federal  jurisdiction  against  an  American  defendant. 
The  question  did  not  squarely  arise  whether  she  was  not  also  an  American 
citizen,  which  the  court  itself  might  have  raised;  but  in  view  of  her  own  state- 
ment that  she  had  "abandoned  her  allegiance  to  the  United  States"  and  of  the 
court's  statement  that  she  had  been  "naturalized  in  Canada,"  this  may  have 
been  deemed  unnecessary.  Had  these  operative  facts  not  existed,  there 
would  be  no  legal  authority  for  concluding  that  she  was  not  also  an  American 
citizen.    The  case  is  not  very  satisfactory. 

Ruckgaber  v.  Moore,^  involved  the  propriety  of  a  legacy  tax  on  a  gift  by 
a  non-resident  testatrix  to  a  non-resident  legatee.  It  was  imnecessary  to  pass 
on  citizenship.  The  court  held  that  such  a  gift  (an  account  against  citizens 
of  New  York  and  shares  of  stock  in  New  York  corporations)  was  exempt  from 
the  tax  under  Section  29  of  the  War  Revenue  Act  of  1898.  As  dictum.  Judge 
Thomas  expressed  the  opinion  that  an  American  woman  married  to  a  French 
citizen,  domiciled  in  France,  was  a  French  citizen.    He  says: 

By  the  several  statutes  of  America,  France,  and  Great  Britain,  the 
marriage  of  a  citizen  of  such  coimtry  with  an  alien  wife  confers  upon 
the  latter  the  citizenship  of  her  husband;  and  this  policy  of  three  great 
powers,  in  connection  with  §  1999  of  the  R.  S.,  which  proclaims  that  ex- 
patriation is  an  inherent  right,  establishes  that  the  political  status  of  the 
wife  follows  that  of  the  husband,  with  the  modification  that  there  must 
be  withdrawal  from  her  native  coimtry,  or  equivalent  act  expressive  of 
her  election  to  renoimce  her  former  citizenship  as  a  consequence  of  her 
marriage.  Some  serious  objection  to  this,  or  even  the  opposite  conclu- 
sion, exists,  but  it  has  been  reached  after  due  consideration  of  the  subject 
and  pertinent  authority,  including  Shanks  v.  Dupont,  3  Pet.  243,  7  L. 
Ed.  666;  Pequignot  v.  Detroit  (C.  C.)  16  Fed.  211;  and  Comitis  v.  Park- 
erson  (C.  C.)  56  Fed.  556. 

This  is  judge-made  law  with  a  vengeance.  Because  the  court  finds  that 
"three  great  powers"  confer  their  nationality  upon  alien  wives  who  marry 

«  85  Fed.  801  (1808).  •«  104  Fed.  047  (1000). 
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their  citizens,  the  court  concludes  that  the  converse  is  equally  true  and  that 
the  political  status  of  the  wife  always  follows  that  of  the  husband.  As 
already  observed,  such  a  consequence  was  distinctly  avoided  by  the  Act  of 
1855,  which  refers  not  to  American  wives  marrying  foreigners,  but  only  to 
foreign  wives  marrying  Americans.  The  court  professes  to  find  warrant  in 
the  Expatriation  Act  of  1868,  to  conclude  that  marriage  to  an  alien  expatri- 
ates an  American  woman.  As  already  indicated,  such  a  view  is  negatived  by 
two  of  the  very  cases  Judge  Thomas  relies  upon.  Finally,  the  court  reads 
into  the  act  of  ''withdrawal"  from  the  country  "an  election  to  renoimce  her 
former  citizenship  as  a  consequence  of  her  marriage."  There  is  no  authority 
for  such  a  view  of  American  law.  No  statute  attaches  to  removal  and  mar- 
riage abroad  such  a  consequence  as  election  to  renounce  American  citizenship, 
and  no  court  should  read  such  an  amendment  into  American  law.  It  was  pos- 
sibly inspired  by  the  views  expressed  by  various  Secretaries  of  State  for  many 
years,  that  they  would  not  grant  passports  or  extend  diplomatic  protection  to 
American  citizens  who  had  resided  for  a  long  time  in  foreign  coimtries,  and 
was  uttered  at  a  time  when  the  distinction  between  citizenship  and  protection 
was  clouded  in  confusion.  Indeed,  it  was  not  until  the  Circular  Instruction 
of  July  26, 1910,  that  the  American  native-bom  man  who  resided  abroad  for 
a  long  time  was  clearly  admitted  to  be  still  an  American  citizen  and  entitled 
to  American  protection,  it  having  been  the  view  of  the  Department  of  State 
theretofore  that  there  was  something  imworthy  about  long  residence  abroad 
on  the  part  of  American  citizens.  That  view,  with  the  industrial  and  com- 
mercial expansion  of  the  country,  has  been  abandoned,  and  with  the  Act  of 
March  2, 1907,  the  distinction  between  citizenship  and  diplomatic  protection 
is  made  somewhat  clearer.  Prior  to  that,  even  the  Secretary  of  State  had 
often  said  that  an  American  citizen  long  resident  abroad  had  lost  his  citizen- 
ship, when  all  that  he  really  meant  to  say  was  that  he  had  lost  his  right  to 
diplomatic  protection,  quite  a  different  matter.**^ 

Declarations  of  Secretaries  of  State.  Secretary  of  State  Fish,  in  an  in- 
struction to  Mr.  Washburn,  Minister  to  France,  February  24,  1871,*^  kept 
the  distinction  clear.    He  said: 

By  the  law  of  England  and  the  United  States,  an  alien  woman  on  her 
marriage  with  a  subject  or  citizen  merges  her  nationality  in  that  of  her 
husband.  But  the  converse  has  never  been  established  as  the  law  of  the 
United  States,  and  only  by  the  Act  of  Parliament  of  May  12,  1870  .  .  . 
did  it  become  British  law  that  an  English  woman  lost  her  quality  as  a 
British  subject  by  manying  an  alien.  .  .  .  The  widow  to  whom  you  refer 
may,  as  a  matter  of  strict  right,  remain  a  citizeUj  but,  as  a  citizen  has  no 
absolute  right  to  a  passport.  ...  I  think  it  judicious  to  withhold  pass- 
ports in  such  cases  unless  the  widow  gives  evidence  of  her  intention  to 
resume  her  residence  in  the  United  States.     (Italics  supplied.) 

■*  See  Borchard,  Diplomatic  Protection  of  Citizens  Abroad,  Sees.  326-328. 
M  Van  Dyne,  133;  Moore's  Digest,  III,  449. 
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A  letter  to  the  President  dated  August  25, 1873,  without  reference  to  any 
specific  case,^  speaks  of  such  marriage  of  an  American  woman  to  a  foreigner 
as  placing  her  "out  of  the  protection  of  the  United  States  while  within  the 
territory  of  the  sovereign  to  whom  [she]  has  sworn  alleg^anoe."  Later  in 
the  same  letter  Secretary  Fish  spoke  of  "divest [ing]  her  of  her  native  char- 
acter of  an  American  citizen,"  but  this  must  have  meant  protection,  for  the 
Secretary  had  admitted  that  there  was  no  statutory  authority  for  the  conclu- 
sion that  marriage  of  an  American  woman  to  an  alien,  even  when  residing 
abroad,  changes  her  citizenship  under  American  law.^ 

In  a  dispatch  of  1874,  Mr.  Washburn,  in  addressing  the  Secretary  of  State, 
said: 

Touching  the  question  of  citizenship,  I  consider  her  case  analogous  to 
that  decid^  by  you  in  your  despatch  [instruction?]  dated  February  24, 
1871,  where  you  decided  that  it  would  be  judicious  to  withhold  a  passport 
in  a  case  where  an  American  woman  had  married  a  foreigner  and  her 
husband  had  thereafter  died,  imless  she  gave  evidence  of  her  intention  to 
resume  her  residence  in  the  United  States.^ 

It  would  seem  from  some  of  the  opinions  occasionally  expressed  both  by 
courts  and  the  Executive  that  two  facts  now  thoroughly  appreciated,  were 
not  80  clear  in  the  period  between  1860  and  1907.  These  are  (a)  that  an 
American  citizen  by  birth  remains  such  forever,  until  by  some  aflSrmative 
formal  act  of  naturalization  abroad  he  had  expatriated  himself;  and  (b)  that 
the  mere  fact  that  by  marriage  an  American  woman  became  a  national  of  a 
foreign  coimtry  by  foreign  law  did  not  necessarily  denationalize  her  as  an 
American  citizen — ^that  she  might  in  fact  have  dual  nationality  without  in- 
convenience to  the  United  States.  The  view  that  marriage  to  a  foreigner 
denationalizes  the  American  woman  is  nevertheless  so  often  qualified  as  to 
indicate  a  lack  of  faith  in  the  conclusion  and  a  lack  of  firm  grasp  on  the  dis- 
tinctions involved,  including  the  distinction  between  citizenship  and  protec- 
tion, between  the  acquisition  of  a  foreign  nationality  by  the  husband's  law 
and  the  continued  enjoyment  of  American  nationality  by  the  woman  under 
American  law,  and  between  the  effect  of  long  residence  abroad  and  actual 
expatriation. 

Secretary  Fish,  for  example,  in  his  instruction  of  September  22,  1875,  to 
Mr.  Williamson,  Minister  to  Costa  Rica,  said: 

But,  although  the  marriage  of  a  female  citizen  of  the  United  States 
with  a  foreigner  should  make  her  a  citizen  of  the  coimtry  to  which  her 
husband  belongs,  it  does  not  necessarily  follow  .  .  .  that  she  becomes 
subject  to  all  the  disabilities  of  alienage,  such,  for  instance,  as  inability 
to  inherit  or  to  transfer  real  property.''*^ 

Mr.  Fish,  addressing  Mr.  Rublee,  Minister  to  Switzerland,  imder  date  of 
April  11, 1876,  suggested  that,  while  by  the  law  of  the  United  States  an  alien 

w  Supra,  pp.  400. 401.     ••  For.  Rel.  1873,  pt.  2,  p.  1187.     ••  For.  ReL  1874,  pp.  408, 413. 
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woman  on  her  marriage  with  a  citizen  merges  her  nationality  in  that  of  her 
husband,  it  never  has  been  "incontrovertibly  established  as  the  law  of  the 
United  States  that  an  American  woman  by  marriage  with  an  alien  loses  the. 
quality  of  an  American  citizen  J^ 

So  Mr.  Frelinghuysen,  Secretary  of  State,  in  a  note  to  Mr.  Lewenhaupt, 
Swedish  Minister,  imder  date  of  April  10, 1882,  said: 

"As  the  statutes  of  the  United  States  make  no  provision  for  expatria- 
tion of  a  female  citizen,"  by  her  "marriage  with  an  alien,  it  is  possible 
that  it  may  be  held  that"  a  woman  in  such  a  position  "has  a  double  na- 
tionality, so  far  at  least  as  rights  of  property  may  be  affected.  On  this 
point  I  can  express  no  opinion."  ^^ 

In  1869,  a  Mrs.  Arana,  bom  in  the  United  States,  had  married  a  Spanish 
subject,  and  claimed  that,  by  the  death  of  her  husband  in  1883,  her  United 
States  citizenship,  notwithstanding  that  she  was  abroad,  had  revived.  She 
applied  in  Salvador,  in  1887,  for  a  passport.  Secretary  of  State  Bayard,  re- 
ferring with  approval  to  Mr.  Fish's  instruction  of  February  24, 1871,  supra^ 
held  that  Mrs.  Arana,  so  long  as  she  remained  without  the  jiLrisdiction  of  the 
United  States,  was  not  entitled  to  the  privileges  of  a  citizen,  so  far,  at  least, 
as  would  entitle  her  to  diplomatic  protection  against  Salvador.*^' 

On  the  other  hand.  Secretary  of  State  Blaine,  in  an  instruction  to  Mr. 
Phelps,  Minister  to  Germany,  February  1, 1890,  said: 

The  view  has  been  taken  by  this  Department  in  several  cases  that  the 
marriage  of  an  American  woman  to  a  foreigner  does  not  completely  divest 
her  of  her  original  nationality.  Her  citizenship  is  held  for  most  pur- 
poses to  be  in  abeyance  during  coverture,  but  to  be  susceptible  of  revival 
by  her  return  to  the  jurisdiction  and  allegiance  of  ihe  United  States.''^ 

In  an  instruction  to  the  United  States  Consul  at  Sagua  la  Grande,  Jime  7, 
1895,  Acting  Secretary  Uhl  said: 

The  view  has  been  taken  by  this  Department  in  several  cases  that  the 
marriage  of  an  American  woman  to  a  foreigner  does  not  completely 
divest  her  of  her  American  citizenship,  but  that  the  same  is  only  sus- 
pended during  coverture  and  reverts  upon  the  death  of  her  husband  if 
she  is  residing  in  the  United  States,  or  upon  her  retiuning  to  this  country 
if  she  is  residing  abroad.^^ 

It  was  correct  to  say  that  the  marriage  of  an  American  woman  to  a  foreigner 
does  not  divest  her  of  her  original  nationality.  The  explanatory  words  that 
"her  American  citizenship  is  .  .  .  for  most- purposes  ...  in  abeyance  diLring 
coverture"  and  is  "susceptible  of  revival"  or  "reverts"  after  the  death  of  the 
husband  or  return  to  the  United  States,  do  not  accurately  describe  the  legal 
status  of  the  woman,  as  we  now  know.  Her  American  citizenship  is  not 
in  abeyance  at  any  time,  but  continues  to  exist  throughout  the  marriage. 

"  Moore's  Digest,  III,  453.  » Ibid, 

^»  Sec.  Bayard  to  Mr.  Hall,  Jan.  6,  1887,  For.  Rel,  1887,  p.  92,  Moore's  Digest,  III,  451. 

'*  For.  Rel,  1890,  p.  301,  Moore's  Digest,  III,  454.  »•  Van  Dyne,  Citiaenship,  p.  137. 
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Whether  the  United  States  wishes  to  extend  her  a  passport  or  wishes  to  pro- 
tect her  under  certain  circumstances  is  a  matter  quite  independent  of  the 
unalterable  legal  fact  that  she  is  not  denationalized  in  any  way  by  her  mar- 
riage or  residence  abroad,  and  that  she  remains  at  all  times  an  American 
citizen.  There  is  no  distinction  in  this  respect  between  a  native  man  and  a 
native  woman. 

In  1898  the  Department  of  State  even  ordered  the  American  Minister  in 
Cuba  to  extend  protection  to  Mrs.  Dixon,  a  native-bom  woman  who  had  in 
1872  married  a  British  subject  who  died  in  1884  while  residing  with  his  family 
in  Cuba.^« 

In  1895,  Mrs.  Beatens,  a  native-bom  American  woman  married  to  a  for- 
eigner, applied  for  an  American  passport  while  sojourning  in  Germany.  Mr. 
Olney  remarked  that  "it  has  been  the  uniform  practice  of  this  Department 
to  decline  to  grant  passports  to  American  women  who  are  married  to  aliens. 
In  my  opinion,  the  Department  would  not  be  warranted  in  departing  from 
this  practice  in  the  present  case."  ^^ 

Possibly  this  is  an  admission  of  Secretary  Olney  that  the  women  in  ques- 
tion were  American  women,  but  for  reasons  of  policy  the  Department  declined 
to  issue  passports.  The  continued  American  citizenship  of  such  women  has 
been  reaffirmed  by  the  Acts  of  September  22, 1922,  and  July  3, 1930;  and  even 
the  policy  of  the  Department  in  declining  to  issue  passports  has,  in  the  light 
of  these  statutory  expressions  of  policy,  had  to  be  altered,  so  that  American 
passports  are  apparently  now  issued  to  American  women  who  are  married  to 
foreigners.  As  already  observed,  naturalization  treaties  by  which  natural- 
ization is  recognized  as  involving  expatriation  from  the  original  country  have 
no  relation  to  the  legal  effects  of  marriage.  If  there  was  any  doubt  on  this 
point,  it  should  have  been  removed  by  the  Acts  of  September  22,  1922,  and 
July  3, 1930. 

Ck)NCLUSION 

This  survey  will,  it  is  hoped,  have  demonstrated  that  American  women  who 
married  aliens  before  1907,  whether  they  resided  at  home  or  abroad,  did  not 
thereby  lose  their  American  citizenship;  that  the  Bancroft  and  subsequent 
naturalization  treaties  should  not  have  been  construed  to  effect  expatriation 
or  to  demand  recognition  thereof  by  the  United  States ;  that  the  judicial  and 
administrative  mlings,  while  not  free  from  ambiguity,  justify  the  view  that 
by  the  weight  of  authority  such  American  women  always  remained  American, 
in  accordance  with  the  conmion  law ;  that  the  departure  from  this  principle 
by  the  Act  of  1907  gave  rise  to  an  emphatic  repudiation  of  the  aberration  in 
1922, 1930  and  1931,  and  that  whatever  doubts  there  may  have  been  before 
1907  or  before  1922  should  be  resolved  in  the  light  of  these  positive  expressions 
of  Congressional  intention  and  policy. 

^  Sec.  of  State  Hay  to  Mr.  Mesa,  Dee.  2, 1898,  Van  Dyne,  137. 
^  Mr.  Olney  to  Mr.  Morton,  Oct.  26, 1895,  Van  Pyne,  138. 
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It  is  frequently  asserted  even  today  that  the  armed  neutrality  formed  by 
the  Northern  Powers  in  1780  constituted  the  first  organized  effort  by  neutral 
states  to  secure  freedom  of  navigation  on  the  high  seas.^  Likewise,  it  is  said 
that  this  league  was  promoted  by  Catherine  II  of  Russia  for  the  express  pur- 
pose of  protecting  neutral  rights.^  Russia,  however,  was  not  primarily  a 
maritime  state,  even  as  late  as  1780,  and  the  efforts  to  define  in  more  precise 
language  the  rights  and  duties  of  such  nations  as  remained  at  peace  while 
others  were  at  war  had  not  been  contingent  upon  her  advent  as  a  commercial 
nation.  The  process  of  defining  such  rights  and  obligations  had  been  going 
on  for  generations  before  the  reign  of  Catherine. 

Aside  from  indicating  a  neglect  of  historical  factors,  the  characterization 
of  the  league  of  1780  as  the  First  Armed  Neutrality  tends  to  perpetuate  cer- 
tain unfortimate  interpretations  of  the  relationship  between  neutrals  and 
belligerents.  In  this  view  there  is  evidenced  a  disregard  of  the  origin  of  the 
principles  at  issue  in  the  controversies  which  often  arose  from  this  relation- 
ship. The  importance  of  the  Armed  Neutrality  of  1780  is  overemphasized. 
More  significant  still,  the  impression  is  given  that  there  was  something  ex- 
traordinarily illegal  in  the  conduct  of  the  belligerents  of  that  period,  some 
arbitrary  practices  which  had  not  previously  characterized  their  treatment 
of  neutral  trade  and  shipping.  This  view  of  the  league  points  to  the  pre- 
dominant naval  power  of  the  second  half  of  the  eighteenth  century  as  the 
chief  violator  of  neutral  rights.  Against  England  and  the  English  prize  coiurt 
it  lays  the  charge  of  heedlessly  departing  from  the  laws  of  modem  warfare. 

The  Armed  Neutrality  of  1780  does  not,  however,  represent  the  first  organ- 
ized effort  by  the  neutrals  to  assert  their  rights  upon  the  sea.  Within  the 
ninety  years  preceding  that  time  not  less  than  three  armed  leagues  of  neutrals 
had  been  established.  As  early  as  1613  an  alliance  formed  between  Holland 
and  Lubeck  was  in  certain  respects  an  armed  neutrality.  Moreover,  prior  to 
the  forming  of  the  two  leagues  in  the  last  decade  of  the  seventeenth  century 
there  had  been  individual  protests  and  recriminations  by  several  states  against 
those  belligerents  whose  maritime  policy  ran  coimter  to  the  interests  of  their 
neighbors. 

Resistance  bt  Individual  States 

Of  such  individual  protests  against  measures  adopted  by  the  belligerents 
there  are  a  number  of  instances.  In  the  year  1575  Queen  Elizabeth  sent  am- 
bassadors to  Holland  to  explain  that  her  government  could  not  allow  the 

^  Garusi,  C.  F.,  and  Eojouharoff,  C.  D.,  'The  First  Armed  Neutrality''  (reprint  from  the 
National  Law  Review,  Vol.  IX,  No.  1).  *  Ibid, 
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Dutch,  then  at  war  with  Spain,  to  detain  English  ships  which  had  sailed  for 
Spanish  ports.'  Two  decades  later,  when  England  was  engaged  in  a  war 
against  Spain,  Poland  felt  that  her  rights  were  violated.  A  Polish  embassy 
was  accordingly  sent  to  England  to  complain  that  the  law  of  nations  was 
being  infringed  because  English  privateers  and  men-of-war  were  depriving 
Polish  subjects  of  free  conmiercial  relations  with  the  Spaniards.^  After  the 
Treaty  of  Vervins  had  reestablished  peace  between  France  and  Spain  in  1598, 
there  began  the  long  controversy  between  France  and  England  relative  to 
the  right  of  the  English  to  visit  and  search  French  merchant  vessels  bound 
for  Spanish  ports. 

The  middle  of  the  seventeenth  century  witnessed  two  attempts  on  the  part 
of  neutrals  to  nullify  the  effect  of  regulations  adopted  by  the  belligerents. 
The  Queen  of  Sweden  in  1653,^  during  the  war  between  England  and  Holland, 
and  the  States  General  in  1655,'  during  the  war  between  England  and  Spain, 
made  protest  against  the  molestation  of  their  shipping  by  belligerent  priva- 
teers, and  each  took  steps  to  protect  its  interest. 

The  method  adopted  by  the  Queen  of  Sweden  reconmiended  itself  by  virtue 
of  its  reasonableness.  Her  first  object  was  to  remove  all  causes  for  interfer- 
ence by  the  belligerents,  so  that  neither  the  Swedish  Government  nor  its  sub- 
jects might  be  suspected  of  concealing  or  screening,  imder  the  pretext  of  free 
navigation,  any  ships  or  goods  belonging  to  the  enemy  of  either  belliger^t 
and  there  be  furnished  thereby  "perhaps  ...  a  pretence  for  such  molesta- 
tions or  insults  as  our  subjects  have  been  exposed  to;  imder  the  color  of  which 
suspicion  some  have  hindered  till  this  very  time  and  obstructed  the  naviga- 
tion and  trade,  not  only  of  their  enemies,  but  also  of  others  that  are  neutral.'' 
Accordingly,  it  was  ordained  that  such  vessels  as  desired  to  come  under  the 
special  protection  of  the  government  must  carry  only  the  goods  of  Swedish 
subjects^  The  Queen's  second  step  involved  the  establishment  of  a  convoy 
system.  In  order  to  prevent  fraud  or  clandestine  designs  to  conceal  enemy 
property,  the  passes  and  certificates  of  all  vessels  applying  for  the  protection 
of  a  warship  were  to  be  examined  by  the  admiral  or  the  conmiander  of  the 
convoy.  Fraudulent  abuse  of  the  convoy  regulations  should  incur  the  penalty 
of  confiscation  to  the  Crown  of  the  property  involved.' 

Definite  rules  were  also  issued  to  govern  the  conduct  of  the  Swedish  convoy 
commander  while  upon  the  high  seas.  If  he  should  chance  to  meet  belligerent 
warships,  he  was  to  give  evidence  of  his  authority  but  refuse  all  demands  that 

»  Grotius,  De  Jure  BeUi  ac  PacU  Libri  Trea  (Kelaey  trans.  1925),  Bk.  Ill,  Ch.  1,  Art.  6, 
Sect.  4.  <  Ihid. 

*  Thurloe,  Collection  of  State  Papers  (1747),  I,  p.  224;  Robinson,  CoUectanea  MariHma 
(1801),  p.  146  ff.  •  Thurloe,  op.  at.,  II,  p.  604  ff.  » Ihid.,  I,  p.  424  ff. 

'  If  the  master  of  the  ship  under  convoy  was  party  to  an  attempt  to  violate  the  convoy 
rules  he  was  to  be  held  liable  to  forfeiture  of  his  property  in  the  ship.  If  he  was  not  the 
owner  or  part  owner  he  was  to  be  kept  in  custody  until  he  had  redeemed  himself  by  the  pay- 
ment of  a  sum  of  five  hundred  dollars. 
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the  vessels  under  his  protection  submit  to  be  searched.  Since  the  only  purpose 
of  the  convoy  was  to  prevent  inconveniences  and  clandestine  dealings,  it  was 
expected  that  the  ships  would  be  allowed  to  proceed  on  their  course  unmo- 
lested. On  the  other  hand,  Swedish  warships  were  enjoined  not  to  protect 
merchant  vessels  boimd  to  belligerent  ports.^ 

The  States  General  of  Holland  also,  in  their  measures  to  prevent  visitation 
and  search  of  Dutch  merchantmen,  had  recourse  to  the  convoy  system,  hoping 
by  this  means,  according  to  Thurloe,  "to  draw  all  trade  to  themselves  and 
their  ships.''  ^^  The  immediate  result  of  this  policy  was  an  encoimter  in 
1656  between  certain  English  privateers  and  some  Dutch  vessels  imder  De 
Ruyter,  who  was  convoying  a  nimiber  of  merchantmen  from  Spain.  Such  an 
attempt  to  limit  the  rights  of  belligerents  to  intercept  neutral  trade  with  the 
enemy  was  but  a  passing  phase  of  seventeenth  century  naval  policy,  and  was 
presently  discarded  when  Holland  was  again  a  belligerent.  In  the  War  of 
the  League  of  Augsburg  she  freely  seized  neutral  merchantmen  suspected  of 
carr3ring  supplies  to  the  enemy,  even  when  such  vessels  were  proceeding  under 
the  protection  of  convoys.^* 

Thb  Abmed  Neutrality  of  1613 

The  preceding  are  illustrations  of  attempts  made  by  individual  states  to 
challenge  the  right  of  belligerents  to  interfere  with  their  neutral  conmierce. 
What  were  probably  the  first  concerted  measures  to  protect  neutral  trade 
were  those  taken  at  the  beginning  of  the  seventeenth  centiuy  against  what 
were  termed  the  arbitrary  regulations  of  Denmark,  at  that  time  the  most 
powerful  naval  state  in  the  Baltic. 

The  Danish  regulations,  xmnecessarily  severe  in  time  of  peace,  became  par- 
ticularly stringent  in  time  of  war.  For  a  period  of  nineteen  months  beginning 
with  March,  1611,  the  coimtry  was  at  war  with  Sweden,  and  during  this  period 
its  maritime  policy  restricted  unduly  the  trade  of  neutral  countries,  particu- 
larly Liibeck  and  Holland.^^  Denmark  interdicted  all  trade  with  Sweden, 
and  employed  her  naval  power  to  prevent  the  armed  merchantmen  of  Lubeck 
from  entering  Swedish  ports.  The  Dutch  she  likewise  subjected  to  various 
restrictions,  both  in  respect  to  the  Sound  dues  and  to  the  trade  with  the 
Swedes. 

This  rigid  practice  gave  rise  to  cooperation  between  Holland  and  Lubeck. 

'  No  restrictions  were  placed  upon  those  Swedish  merchants  who  desired  to  carry  on  their 
trade  with  either  belligerent  without  convoy. 

!•  Thurloe,  op.  cU.,  II,  p.  504.  Cf,  Mirbach,  Die  VdUcerrechUiehen  OrundsdUe  der  Dwrchr 
mchungsreeht  zur  See  (1903),  p.  74. 

"  "Kong  Christian  den  Femtes  egenhaendige  Dagbdger/'  entries  for  December,  1689  and 
February,  1690,  in  Nyt  Hittarisk  Tideshift  (1847).  This  work  is  hereafter  cited  as  Jour. 
Chr.  V. 

"  Dumont,  Corps  univered  dipUmaiique  du  droit  dee  gene  (1726-1731),  V,  part  2,  p.  231, 
hereafter  cited  as  Dumont. 
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Their  formal  treaty  was  not  signed  until  after  the  war  was  terminated,  but 
their  cooperation  was  facilitated  by  the  situation  resulting  from  the  war. 
Under  the  influence  of  English  mediators,  Sweden  and  Denmark  signed 
the  peace  treaty  of  Knaerod  on  January  20, 1613.  The  outcome  of  the  war 
left  Denmark  able  to  maintain  her  position  as  the  predominant  power  in 
the  North,  so  that  her  customary  maritime  policy  remaned  a  potential 
danger  to  other  conmiercial  nations.  In  May,  1613,  Holland  and  Lubeck 
therefore  entered  into  a  formal  treaty  agreement  for  the  purpose  of  pro- 
tecting their  trade  in  the  Baltic  and  North  Seas,  evidently  desiring  to  be 
prepared  to  take  more  vigorous  action  should  another  war  break  out  in  the 
North." 

The  language  of  the  treaty  indicates  that  the  alliance  between  Holland  and 
Lubeck  might  properly  be  called  the  first  armed  neutrality,  as  has  been  sug- 
gested by  Boye.^^  Article  1  defined  the  object  of  the  league,  declaring  tiiat 
the  law  of  nations  gave  to  the  subjects  of  each  party  the  right  of  free  naviga- 
tion and  conmierce  in  the  North  Sea  and  in  the  Baltic,  and  that  the  two 
Powers  aimed  to  protect  that  right  from  infringement  by  a  third  Power.  To 
achieve  that  purpose  it  was  specified  in  Article  5  that  those  who  joined  the 
league  should  make  contributions  in  money,  vessels,  infantry,  and  cavalry,  to 
such  an  extent  as  time  and  circumstances  might  require.  Li  Article  6  it  was 
agreed  that  if  those  who  were  interfering  with  conmierce  and  navigation  in 
the  North  did  not  upon  friendly  request  discontinue  that  imlawful  practice, 
the  members  of  the  league  were  to  take  measures  for  vigorous  defense  of  tiieir 
rights.  Article  7  contemplated  a  resort  to  arms,  and  the  proper  method  to 
be  followed  in  that  case,  while  Article  14  made  provisions  for  adherence  to 
the  league  by  other  princes,  coimtries,  and  cities." 

Dano-Swbdish  Policy,  1648-1689 

Within  the  next  decade  the  relative  position  of  the  Northern  Powers  was 
changed  by  the  rise  of  Sweden  imder  Gustavus  Adolphus  to  predominance 
among  them.  By  1629  the  Baltic  had  become  a  Swedish  sea.  It  was  now 
the  King  of  Sweden  rather  than  the  King  of  Denmark  who  looked  askance  at 
foreign  vessels  in  the  Baltic.  The  new  Swedish  policy  was  a  direct  challenge 
to  Denmark,  but  the  events  of  the  Thirty  Years'  War  served  to  postpone  tiie 
conflict  between  them  imtil  1667.^* 

Until  nearly  the  close  of  the  Thirty  Years'  War  the  practice  of  the  two 
Scandinavian  states  had  been  to  interdict  all  trade  between  neutrals  and  the 

»  Dumont,  Carps  unwersd  diphmatique  du  droit  des  gens  1172&-1731),  V,  part  2,  p.  231, 
Arts.  1,  5,  6,  7,  14. 

"  Boye,  De  Vaelmede  NeuiralUet^orbund  (1912),  p.  32. 

»  Sweden  joined  the  league  in  1614.  See  Dumont,  V,  part  2,  p.  246,  and  qf.  iWa.,  pp.  274, 
276. 

"  But  see  the  Dano-Swedish  treaty  of  1646,  in  Dumont,  VI,  part  1,  pp.  291,  292. 
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enemy .^^  In  1645,  however,  Denmark  conceded  that  Dutch  subjects  might 
cany  on  their  trade  with  Sweden,  except  in  contraband  goods  and  to  ports 
imder  blockade,^®  and  in  1667  the  Dutch  were  again  able  to  obtain  that  priv- 
ilege. Sweden  likewise  changed  her  policy.^*  The  Anglo-Swedish  treaty  of 
1664  provided  only  that  it  would  be  imlawful  for  either  of  the  signatories  to 
give  any  aid  to  the  enemies  of  the  other .^^  A  similar  agreement  had  already 
been  signed  by  Sweden  and  Holland.^^  These  more  liberal  arrangements 
indicate  the  abandonment  of  the  principle  of  general  interdiction  of  trade 
with  the  enemy. 

During  the  war  of  1657-1660  Denmark  enforced  stringent  regulations  upon 
neutral  trade,^^  and  Sweden  did  likewise.  Three  of  the  other  maritime  na- 
tions, France,  Holland,  and  England,  entered  into  an  agreement  to  protect 
their  interests  and  to  end  the  war.^ 

Peace  was  concluded  in  1660.  In  the  outlook  of  Scandinavian  statesmen 
and  in  the  attitude  of  the  Scandinavian  peoples  toward  each  other  and  toward 
the  rest  of  the  world  there  was  a  gradual  transformation,  the  result  of  which 
was  to  affect  the  relationship  of  neutrals  and  belligerents  in  the  last  war  of 
the  century.  Despite  the  seemingly  irreconcilable  interests  of  the  two  states, 
a  number  of  substantial  men  began  to  see  the  folly  of  the  ever-recurring  wars 
between  Denmark  and  Sweden.  Efforts  were  made  for  a  Scandinavian  rap^ 
prochement  and  for  cooperation  in  respect  to  the  other  maritime  Powers.^ 
This  changed  attitude  made  it  possible  to  produce  the  temporary  Dano- 
Swedish  armed  leagues  of  1691  and  1693. 

The  foimdation  of  that  cooperation  was  laid  in  the  period  of  thirty  years 
following  1660.  During  this  time  there  were  concluded  a  number  of  treaties 
between  each  of  the  Scandinavian  states  and  other  governments.  Of  greater 
significance  to  the  promotion  of  neutral  solidarity  were  the  many  negotiations 
which  were  carried  on  between  Stockholm  and  Copenhagen.  Thus  in  1672, 
while  France,  supported  by  England,  was  at  war  with  Holland,  the  Scandi- 
navian states  were  beginning  to  discuss  seriously  the  matter  of  concerted 
action  for  the  protection  of  neutral  interests.^^  Their  negotiations  had  no 
immediate  result,  but  the  complaints  then  made  of  violation  of  treaties  on 
the  part  of  the  belligerents,  of  imjustifiable  seizure  of  neutral  merchantmen, 
and  of  the  subsequent  long  and  costly  litigations  in  the  prize  courts  were  to 
recur  in  the  list  of  grievances  drawn  up  by  every  armed  league  formed  there- 
after.   The  fertile  suggestion  made  by  Sweden  that  the  neutral  states  should 

1^  Cf,  SdderquiBt,  Le  blocus  maritime  (1908),  pp.  230-253.  Relaxatioiis  were  granted  in 
the  treaty  of  1640  between  Sweden  and  the  Netherlands.  See  Dumont,  VI,  part  1,  pp.  192, 
193.  '•  Boye,  op,  cU,,  p.  38,  n.  1.  "  Ihid.,  p.  43,  notes  4,  5. 

«•  Dumont,  VT,  part  2,  p.  80,  Art.  11.  "  Ibid.,  part  1,  p.  192. 

"  Cf,  the  Danish  ordinance  of  1659  in  Robinson,  CcUedanea,  p.  176. 

»  Dumont,  VT,  part  2,  p.  252.    Cf.  Bojre,  op.  at.,  pp.  41-44. 

*^  Cf.  Hannibal  Sehested's  ''iwlitical  testament"  in  Boye,  op.  at.,  p.  47. 

*»  Ibid.,  p.  49,  n.  3. 
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seise  and  confiscate  ships  and  merchandise  belonging  to  the  subjects  of  a  bel- 
ligerent country  whose  privateers  were  injuring  neutral  trade  was  to  bear 
fruit  during  the  last  war  between  France  and  Holland  in  the  seventeenth 
century. 

By  1675  both  Denmark  and  Sweden  had  become  involved  on  opposite  sides 
in  the  conflict  between  France  and  Holland  In  the  negotiations  for  peace, 
which  were  carried  on  at  Limd  in  1679,^^  renewed  efforts  were  made  to  estab- 
lish futiu^  harmony  between  the  Courts  of  Stockholm  and  Copenhagen  and 
to  formulate  a  policy  which  would  enable  them  to  cooperate  as  neutrals  in 
the  event  of  another  war  between  the  greater  maritime  Powers.  After  the 
conclusion  of  peace  they  signed  a  treaty  of  alliance  also. 

The  latter  treaty  contained  certain  significant  stipulations.  The  contract- 
ing Powers  agreed  that  they  would  cooperate,  even  to  the  extent  of  employing 
force,  in  matters  of  trade  and  navigation  in  time  of  war  between  other  coon- 
tries,  and  that  neither  would  conclude  any  alliance  which  might  prejudice  the 
commerce  of  the  other.  Since  it  was  believed  that  the  trade  of  certain  towns 
of  the  Empire  was  flourishing  at  the  expense  of  Scandinavian  merchants,  there 
was  included  in  the  treaty  a  secret  article  providing  that  by  means  of  appro- 
priate navigation  laws  this  trade  should  be  divertcKl  to  Danish  and  Swedish 
ports.  Moreover,  it  was  stipulated  in  Article  19  that  if  either  parly  should 
be  at  war  the  one  remaining  neutral  should  close  its  harbors  to  the  ships  of 
the  enemy  of  the  other.  That  is  to  say,  Sweden  and  Denmark  adopted  an 
indirect  method  of  interdicting  trade  between  a  neutral  and  a  belligerent 
coimtry.    This  treaty  was  to  remain  in  force  for  ten  years.^ 

Thb  Convention  of  LoNnoN  of  1689 

The  Dano-Swedish  treaty  of  1679  was  still  in  force  and  the  attitude  toward 
Scandinavian  cooperation  manifested  therein  still  obtained  when  the  War 
of  the  League  of  Augsburg  conmienced  in  1688.  Since  in  that  war  the  naval 
forces  of  England  and  Holland  were  brought  together  in  a  conmion  endeavor, 
the  neutral  states  might  expect  their  trade  with  the  belligerents  to  be  sub- 
jected to  more  stringent  supervision  than  in  any  previous  war.  That  expec- 
tation was  soon  to  be  realized. 

In  August,  1689,  the  Convention  of  London  was  signed,  whereby  Holland 
and  England  imdertook  to  prohibit  trade  between  France  and  other  coun- 
tries.^ The  convention  provided  that,  as  several  states  of  Europe  were  then 
engaged  in  war  against  France,  and  already  had  prohibited  or  would  in  a  short 
time  prohibit  all  conmierce  with  that  country,  the  Allied  Powers  should  em- 
ploy their  naval  forces  to  carry  out  similar  prohibitions.  This  section  of  the 
convention  probably  did  not  affect  directly  the  trade  of  neutrals,  but  in 
Article  3  it  was  agreed  that  those  states  which  remained  at  peace  with  France 
should  be  notified  that  if  their  merchant  vessels  were  foimd  at  sea  before  the 

«•  Dumont.  VII,  part  1,  p.  525.  "  Ibid.,  p.  431.  "  Ibid,,  part  2,  p.  238. 
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states  had  become  acquainted  with  the  new  regulations  they  would  be 
to  turn  back.  If  after  the  notification  had  been  ^ven,  neutral  sub- 
bould  attempt  to  carry  enemy  property  to  France,  their  ships  and 
3  would  be  condenmed  as  lawful  prize  to  the  captor.^ 
arbitrary  nature  of  this  Anglo-Dutch  agreement  and  its  evil  e£Fect 
teutral  trade  have  been  frequently  overemphasised."®  In  some  re-* 
indeed,  the  convention  reverted  to  the  ancient  practice  of  interdicting 
imerce  with  the  enemy,  but  this  was  a  practice  not  foreign  to  Scandi- 
policy.  Until  the  middle  of  the  seventeenth  century  the  Scandinavian 
gns  had  generally  employed  such  interdictions  during  belligerency, 
1679  had  provided  for  them  in  their  treaty  of  alliance.*^  They  were 
lO  employ  such  measures  in  their  wars  of  the  eighteenth  century.  As 
is  in  1689,  however,  they  could  not  subscribe  to  the  view  of  Samuel 
[orf  that  they  should,  by  refusing  to  heed  the  avaricious  urg^  of 
ibjects  for  increased  trade,  refrain  from  interfering  with  the  designs  of 
ied  Powers  to  reduce  within  proper  boimds  an  insolent  and  exorbitant 
which  was  threatening  Europe  with  slavery  and  the  Protestant  religicm 
38truction.  On  the  other  hand,  they  could  not  escape  the  truth  of  the 
dons  drawn  by  the  same  author  that  the  matter  of  trade  and  naviga- 
d  not  depend  upon  rules  founded  by  a  general  law,  but  rather  upon 
tions  made  between  particular  nations,  so  that  to  form  a  solid  judg- 
f  the  point  in  question  "we  ought  previously  to  examine  what  oonven- 
iibsist  between  the  Northern  Crowns  and  England  and  Holland,  and 
T  the  latter  Powers  have  offered  the  former  just  and  reasonable  oon- 

terms  of  the  several  conventions  between  the  Northern  states  and  other 
( were  not  the  same,  so  that  by  regulating  its  general  maritime  policy 
stipulations  of  one  of  these  conventions  a  government  would  not  be 
conform  to  those  of  another.  The  treaties  which  governed  the  com- 
I  relations  of  England  with  Denmark^  and  Sweden*^  respectively 
d  the  principles  of  the  Canaolato  del  Mare,  These  were  probably  not 
d  by  the  agreements  in  the  Convention  of  London.  The  treaties  which 
ed  between  Sweden  and  Holland,^  however,  and  between  each  Scan- 
m  state  and  France,^  followed  the  converse  principle  that  free  ships 
make  free  goods,  and  these  were  certainly  disregarded  by  the  oonven- 


rwisB,  Law  of  Nations  in  Time  of  War  (1875),  p.  209. 

^he  Danish  ordinance  of  1659  in  Robinson,  CoBsctonsa,  p.  176. 

Qont,  Vn,  part  1,  p.  431,  Art.  19. 

er  to  GroiOngius,  in  Pufendorf,  De  Jure  Naturae  ei  OmiHum  (1749),  Bk.  VIII,  Ch. 

3,  n.  1. 

lo-Danish  treaty  of  1670,  Dumont,  VII,  part  1,  p.  182,  Art.  20  and  passport. 

lo-Swedish  treaty  of  1661,  ibid.,  VI,  part  2,  p.  884,  Art.  12  and  passport. 

iish-Dutch  treaty  of  1679,  ibid.,  VII,  part  1,  p.  482,  Art.  22. 

loo-Swedish  treaty  of  1672,  ibid.,  p.  166,  Art.  28. 
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tion.  These  facts  explain  why  the  King  of  Denmark  made  no  ccmmient  in 
the  daily  entries  of  his  Journal,  no  adverse  criticism,  upon  being  notified  that 
Holland  and  England  had  decided  to  forbid  neutrals,  imder  given  ccmditions, 
to  trade  with  France.  He  apparently  accepted  the  regulations  of  August  as 
a  matter  of  course.'^ 

Presently  Denmark  resorted  to  measiures  of  reprisal.  The  manner  in  which 
these  measures  were  applied  indicates  that  it  was  not  the  convention  between 
England  and  Holland  but  the  great  niunber  of  privateers  fitted  out  by  each 
belligerent  that  caused  the  greatest  impediment  to  neutral  trade.  These  fol- 
lowed the  routine  practices  of  other  wars,  but,  as  they  were  more  numerooB 
than  formerly,  the  effects  of  their  activity  were  more  keenly  felt.  French 
privateers  appeared  in  the  northern  seas  and  operated  in  Danish  territorial 
waters ;  ^  those  of  the  Allies  were  equally  active,  but  were  probably  less  given 
to  seeking  their  prey  imder  the  protection  of  the  neutral  coast,  as  tiiey  were 
supported  by  greater  naval  forces. 

There  is  no  rule  by  which  to  measure  the  relative  degree  of  violation  of 
treaty  provisions  and  general  principles  of  maritime  law  committed  alike  by 
belligerent  privateers  and  by  neutral  traders.  There  is  no  means  by  which 
to  judge  the  merit  of  the  contentions  of  each  party  in  this  conflict.  The  fact 
is  that  those  who  now  remained  at  peace  felt  aggrieved.  They  believed  their 
freedom  of  navigation  to  be  imduly  restricted,  and  they  took  steps  to  protect 
their  interest.  In  this  they  were  perforce  motivated  by  political  consid- 
erations as  well  as  by  the  desire  to  establish  general  principles  of  interna- 
tional law. 

During  the  War  of  the  League  of  Augsburg,  and  during  every  war  there- 
after in  which  they  negotiated  for  the  establishment  of  a  league  of  armed 
neutrals,  the  policy  followed  by  the  Northern  Powers  was  consistent  in  gen- 
eral principle,  although  in  detail  it  varied  greatly.  Its  key  may  be  foimd  in 
the  Journal  of  Christian  V  of  Denmark.'^ 

The  entries  in  the  King's  Journal  for  1690  indicate  that  Denmark  was 
carrying  on  simultaneously  negotiations  with  not  fewer  than  six  of  the  chief 
states  of  Europe,  the  result  of  each  effort  being  contingent  upon  the  probable 
success  of  the  others.  The  negotiations  with  England  centered  at  first  in 
the  matter  of  supplying  Danish  troops  for  service  in  Ireland,  later  in  ihe  ques- 
tion of  a  defensive  alliance.  Those  with  Holland  were  concerned  with  the 
question  of  an  alliance,  at  first  only  defensive,  later  even  offensive.  The  con- 
versations carried  on  conjointly  with  these  Powers  dealt  with  the  question  of 
commerce  and  navigation  and  with  that  of  neutral  trade  with  the  belligerents. 
With  France  Denmark  aimed  to  effect  a  treaty  of  neutrality  and  subsidy. 

^  Jour.  Chr.  V,  lac,  at.,  entries  for  August,  1689. 

**  Danish  instructions  to  the  Stadholder  in  Norway,  in  Bojre,  op,  eU,,  p.  55,  n.  1. 
*■  The  value  of  the  Journal  lies  not  alone  in  its  record  of  the  events  of  each  day,  but  in  its 
revelation  of  the  motives  which  guided  the  King  in  his  policy  toward  other  states. 
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At  Stockholm  the  Danish  ambassador  bent  his  efforts  to  the  task  of  renewing 
the  treaty  with  Sweden  of  1679,  and  when  that  had  been  accomplished,  to  the 
establishment  of  an  armed  neutrality.  The  relationship  of  Denmark  with 
Brandenburg  and  with  the  Empire  was  likewise  a  matter  of  diplomatic  bar- 
gaining. During  the  year  in  which  these  negotiations  were  in  progress  the 
King  was  weighing  the  relative  advantages  for  Denmark  of  peace  and  of  war, 
and  was  directing  his  policy  accordingly.^ 

The  first  tangible  result  of  these  negotiations  was  recorded  in  February. 
The  Dano-Swedish  treaty  of  1679  was  renewed  for  a  period  of  five  years. 
The  immediate  effect  of  the  reestablished  alliance  with  Sweden  was  the  adop- 
tion of  a  joint  convoy  system.  Danish  and  Swedish  warships  were  to  escort 
neutral  merchant  vessels,  but  only  between  Scandinavian  ports  and  other 
neutral  places,  or,  at  least  in  the  case  of  Danish  warships,  to  Scotland,  whence 
the  merchantmen  might  ply  their  way  imescorted  around  the  British  Isles  to 
their  destination  in  France  or  beyond.^^  The  commanders  of  the  warships 
were  enjoined  not  to  allow  belligerents  to  visit  and  search  any  vessel  in  the 
convoy.  In  this  respect  the  Scandinavian  rulers  were  following  the  example 
set  by  Queen  Christina  a  generation  earlier. 

Encouraged  by  their  treaty  of  1690,  both  Denmark  and  Sweden  assumed 
a  bolder  attitude  in  their  relations  with  the  belligerents.  Denmark  followed 
the  suggestion  made  by  Sweden  in  1673  and  adopted  measures  of  reprisal, 
seizing  Dutch  ships  in  Danish  harbors  and  territorial  waters.^  Her  aim  was 
to  hold  these  as  compensation  to  Danish  subjects  for  losses  inflicted  upon 
them  by  Dutch  privateers.  When  the  Dutch  ambassador  protested  against 
the  injustice  of  such  strange  action  by  a  neutral,  he  was  told  that  the  ships 
would  be  freed  immediately  if  the  States  General  would  agree  to  repair  the 
injury  suffered  by  the  Danish  merchants.^  During  the  ensuing  negotiations 
with  Holland  relative  to  neutral  trade  with  France  the  King  believed  that 
his  policy  would  prevail.  In  this  he  was  encouraged  by  Louis  XIV,  and  like- 
wise by  the  King  of  Sweden,  whose  problems  were  identical  with  his  own.** 

The  Abmed  Neutrality  op  1691 

The  events  of  1690  and  1691  led  directly  to  the  establishment  of  an  armed 
neutrality  and  to  the  conclusion  of  a  treaty  to  compose  the  differences  be- 
tween Denmark  and  the  Allied  Powers,  Holland  and  England.  After  the 
Dutch  ships  were  apprehended  in  December,  negotiations  were  immediately 
initiated  between  Denmark  and  Holland.*^  The  two  countries  sought  to 
reach  a  compromise  whereby  the  Dutch  ships  might  be  released,  the  matter 

^*  Jour.  Chr.  V,  lac.  cU.t  entries  Jan.  9  to  Feb.  10, 1090,  pasnm, 

*^  Ibid.,  December,  1689,  to  March,  1090,  passim. 

«>  Ibid.,  December  12,  1690.  «>  Ihid.,  December  12,  19,  30,  1690. 

^^  Ihid.f  cf.  the  Franco-Danish  treaty  of  1691,  in  Boye,  op.  cU.,  pp.  65-66. 

*»  Jour.  Chr.  V,  loc.  cU.,  Dec.  12, 1690. 
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of  neutral  trade  with  France  placed  on  a  satisfactory  basis,  and  the  question 
of  alliances  finally  settled.  To  find  a  solution  for  these  problems  proved 
difScult.  The  Dutch  made  various  proposals,  offering  first  to  allow  forty-five 
Danish  vessels  to  trade  with  France,  and  somewhat  later  to  make  a  money 
payment  as  compensation  to  those  Danish  merchants  whose  ships  had  been 
seised.  The  progress  of  these  negotiations  seemed  unsatisfactory,  and  Den- 
mark turned  again  to  Sweden,^  concluding  with  that  coimtry  a  treaty  of  armed 
neutrality  on  March  10, 1691.^^  A  few  days  later  came  her  treaty  of  neu- 
trality with  France,^  and  in  Jime  the  Treaty  of  Copenhagen,  which  composed 
the  Danish  difSculties  with  Holland  and  England.^ 

In  the  treaty  establishing  the  Armed  Neutrality  of  1691  Denmark  and 
Sweden  agreed  upon  a  method  of  action  to  be  followed,  separately  and  con- 
jointly, in  their  relations  with  the  belligerents.  They  were  to  coSperate  in 
protecting  their  common  interest.  Freedom  of  navigation  was  to  be  main- 
tained in  conformity  with  the  stipulations  of  their  several  treaties  witii  other 
countries  and  with  the  law  of  nations.  In  the  event  the  subjects  of  either 
party  should  suffer  any  inconvenience  or  damage  from  the  visitation  and 
seizure  of  their  vessels  by  the  belligerents,  compensation  was  to  be  demanded, 
and  if  that  demand  should  meet  with  refusal  the  contracting  Powers  were  to 
resort  to  reprisals.  The  treaty  provided  for  joint  action  in  the  event  the 
pursuit  of  this  policy  of  reprisals  should  lead  to  open  hostility  between  one 
of  the  confederates  and  a  belligerent.  Each  imdertook  to  equip  convoys  of 
warships  for  the  protection  of  the  shipping  of  both  countries,  and  likewise  to 
assist  the  other  in  case  such  convoys  should  be  attacked  or  molested.^ 

Such  was  the  plan  for  concerted  action  adopted  by  the  Armed  Neutrality 
of  1691.  It  probably  had  but  little  effect  upon  the  naval  policy  of  the  bellig- 
erents. France  did  not  restrict  the  activity  of  her  privateers,  and  the  Allies, 
disregarding  the  convoys,  continued  to  seize  neutral  vessels.  Moreover,  the 
simi  of  135,000  Riksdalers  which  the  Dutch  had  offered  as  compensation  for 
the  injuries  suffered  by  Danish  subjects  was  not  paid.  After  two  months  of 
subsequent  negotiations  with  Holland,  Denmark  accepted  a  payment  of  only 
80,000  Riksdalers.*^^ 

The  difficulties  which  disturbed  the  relations  between  Denmark  and  the 
Allied  Powers  were  temporarily  composed  by  the  Treaty  of  Copenhagen  of 
Jime  and  December,  1691.^^  By  this  agreement  Denmark  was  to  discon- 
tinue the  practice  of  detaining  as  a  measure  of  reprisal  the  ships  and  cargoes 
of  those  subjects  of  Holland  and  England  who  were  trading  with  ports  in  the 
Baltic  region  or  in  Western  Scandinavia.    In  the  future  she  would  resort  to 

^  Jour.  Chr.  V.,  loc,  cU.,  December,  1090,  to  March,  1691,  pasnm. 
<^  See  Boye,  op,  gU.,  p.  64.        « Ibid,,  pp.  65-66.         *•  Dumont,  VII,  part  2,  p.  292. 
**  See  Boye,  op.  cU.,  p.  64.    Further  to  protect  neutral  trade,  {Hoviaion  was  made  for 
fitting  out  warships  for  ordinary  cnusing. 
"  Jour.  Chr.  V,  loc.  cU.,  April  9, 11,  23,  and  May  22, 1691. 
••  Dumont,  VII,  part  2,  pp.  292,  294. 
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such  reprisals  only  after  the  lapse  of  four  months  following  a  refusal  by  the 
belligerents  to  satisfy  a  formal  demand  for  reparation.  She  agreed  also  to 
prevent  French  privateers  from  operating  in  her  territorial  waters.  Article  5 
of  the  treaty  contained  the  significant  stipulation  that  in  order  to  eliminate 
imfair  practices  the  Danish  Government  was  to  take  greater  care  to  prevent 
fraud  in  the  granting  of  naturalization  papers  and  other  documents  to  alien 
individuals  who  operated  to  the  prejudice  of  the  neutral  trader.  To  facili- 
tate trading  between  Denmark  and  France  it  was  provided  in  Article  3  that 
Danish  vessels  were  not  to  carry  enemy  property  or  to  engage  in  the  coastal 
trade  of  France,  but  were  to  sail  directly  from  their  own  ports  to  a  designated 
place  in  the  enemy  coimtry.  Subject  to  these  restrictions,  Denmark  was  to 
enjoy  the  right  to  carry  on  trade  with  the  enemy  of  the  Allied  Powers. 

Neither  the  establishment  of  the  Armed  Neutrality  of  1691|  which  proposed 
to  employ  military  force,  nor  the  Treaty  of  Copenhagen,  however,  could  solve 
the  problems  arising  from  the  irreconcilable  interests  of  neutrals  and  bellig- 
erents. Belligerent  privateers  did  not  discontinue  their  activity ;  neutral  mer- 
chantmen failed  to  observe  the  stipulations  of  treaties  intended  to  exter- 
minate collusive  trade ;  ^  and  the  neutral  governments  sought  to  employ 
convoys,^  although  with  no  more  success  in  that  effort  than  in  their  attempt 
to  prevent  fraud  among  their  own  subjects.  Notwithstanding  the  stipula- 
tions of  her  treaty  with  the  Allied  Powers,  Denmark  again  proposed  to  em- 
ploy her  former  method  of  reprisals.  The  better  to  achieve  this  end  the 
Danish  Government  presently  instructed  its  minister  at  Stockholm  to  reopen 
negotiations  for  the  cooperation  of  Sweden,  which  had  been  interrupted  after 
the  Treaty  of  Copenhagen. 

The  Abmed  Neutbaijty  of  1693 

That  policy  met  with  the  approval  of  the  Swedish  Government,  and  the 
negotiations  resulted  in  the  establishment  by  the  treaty  of  March  17, 1693,^ 
of  the  second  armed  neutrality  between  Sweden  and  Denmark.  The  first 
article  of  the  treaty  contained  certain  singular  provisions,  which  were  to 
reappear  in  a  modified  form  in  the  coiu*se  of  the  following  century.  Notwith- 
standing the  fact  that  the  majority  of  commercial  treaties  contained  stipula- 
tions recognizing  the  jurisdiction  of  the  belligerent  admiralty  courts,  the 
competency  of  such  courts  to  adjudicate  prize  cases  was  here  denied,  and  the 
ambassadors  of  the  treaty  Powers  were  nominated  to  discharge  that  function. 
They  were  jointly  to  evaluate  the  damages  which  had  been  inflicted  by  bel- 
ligerent agencies  upon  the  subjects  of  Denmark  and  Sweden,  and  to  present 
on  the  basis  of  that  evaluation  a  demand  for  complete  reparation  in  such  cases 
as  had  already  been  adjudicated.  They  were  also  to  require  the  imcondi- 
tional  release  of  ships  and  cargoes  which  were  being  detained  pending  trial 

M  Manden,  Documents  Relating  to  Law  and  Custom  of  the  Sea  (1915-1916),  11,  p.  148  £F. 
•*  Boye,  op.  cU,,  p.  72.  »» Dumont,  VII,  part  2,  p.  826. 
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in  the  prise  courts.  Articles  2,  S,  and  4  were  designed  to  force  compliance 
with  the  neutral  demand.  In  the  event  satisfaction  should  not  be  immedi- 
ately forthcoming,  Denmark  and  Sweden  were  to  seise  from  the  subjects  of  the 
unyielding  belligerent  a  sufScient  nimiber  of  ships  to  compensate  the  injuiy 
suffered  by  the  neutral  traders  and  to  defray  the  expenses  of  the  process  of 
seizure.  An  embargo  forbidding  all  commercial  intercourse  was  to  be  applied 
to  the  nation  against  which  measiures  of  reprisal  were  taken. 

The  treaty  contained  other  significant  stipulations.  It  was  agreed  id 
Article  7  that  vessels  belonging  to  a  belligerent  which  complied  with  tiie 
wishes  of  the  neutrals  should  not  be  seized  and  sold  in  the  harbors  of  either 
contracting  party.  Article  8  made  the  charge  that  the  Spanish  naval  policy 
had  resulted  in  great  injury  to  neutral  commerce.  In  this  case  reparation  was 
to  be  exacted,  but  since  Spain  had  only  a  limited  trade  in  Northern  Europe 
the  ordinary  methods  of  reprisal  were  precluded.  It  was  proposed  therefore 
to  search  all  approachable  vessels  for  Spanish  merchandise,  even  to  the  extent 
of  searching  those  seized  in  reprisals  against  other  nations.  Also  included 
were  the  provisions  of  the  treaty  of  1691  respecting  the  convoy  system  atid  fhe 
resort  to  military  force  under  given  circumstances. 

The  aim  of  the  Armed  Neutrality  of  1693  failed  of  realization,  as  had  that 
of  1691.  The  combined  naval  forces  of  Ehigland  and  Holland  were  too  pre- 
dominant to  yield  to  the  pressure  of  the  neutrals.  Toward  the  end  of  the  War 
of  the  League  of  Augsburg  Denmark  reached  a  compromise  with  the  Allies, 
by  which  in  return  for  a  relatively  small  sum  of  money  she  agreed  to  discon- 
tinue trading  with  France.  When  the  war  was  terminated  by  the  Treaty  of 
Ryswick  in  1697  the  question  of  neutral  trade  with  the  belligerents  was  again 
in  abeyance. 

The  armed  neutralities  of  the  seventeenth  century  were  designed  primarily 
to  promote  the  commercial  interest  of  the  neutrals,  although  their  avowed 
programs  included  a  general  reference  to  treaties  and  to  the  law  of  nations. 
Every  one  of  them,  including  the  league  of  1613,  proposed  to  establish  freedom 
of  navigation  and  commerce  in  accordance  with  the  law  of  nations  and  with 
the  provisions  of  the  treaties  which  governed  the  relationship  of  each  party 
with  other  nations.  Yet  no  attempt  was  made  to  define  the  law  or  to  find  a 
common  formula  for  the  conflicting  principles  of  the  various  treaties.  There 
was  only  a  summary  statement  that  the  treaties  and  the  general  law  were 
being  violated  by  the  belligerents ;  there  was  no  reference  to  the  questionable 
practices  of  the  neutral  trader. 

Such  general  assertions  as  these  were  carried  over  in  the  armed  neutralities 
of  the  eighteenth  century.  In  the  programs  set  forth  by  these  later  leagues 
there  were  incorporated  several  pronouncements  from  the  Dano-Swedish 
treaties  of  1691  and  1693.  Of  these  the  most  significant  dealt  with  belligerent 
privateers,  the  matter  of  establishing  a  convoy  system  and  the  related  ques- 
tion of  visit  and  search,  the  competency  of  belligerent  prize  tribimals,  and  the 
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delay  and  expense  involved  in  protracted  prise  litigations.  There  was  also 
the  question  of  creating  a  united  naval  armament  to  enforce  the  program 
advocated  by  the  league.  These  points  served  as  the  basis  for  the  formula 
drawn  up  by  A.  P.  Bemstorff  in  1778  and  later  adopted  by  the  league  formed 
in  1780.»« 

Regulations  Dttbing  the  Gbeat  Nobthebn  Wab 

That  the  nations  which  imited  to  form  the  armed  neutralities  were  indiffer- 
ent to  questions  of  international  law,  except  in  so  far  as  the  enforcement  of 
that  law  served  to  advance  their  immediate  conmiercial  interest,  is  indicated 
by  the  naval  policy  which  each  of  them  followed  while  at  war.  Close  upon 
the  dissolution  of  every  armed  neutrality,  whether  in  the  seventeenth  century 
or  in  the  eighteenth,  followed  the  repudiation  by  its  member  states  of  the  prin- 
ciples which  they  had  advocated  when  as  neutrals  they  were  negotiating  for 
a  confederacy  to  protect  their  trade.  Illustrations  of  this  policy  are  afforded 
in  the  regulations  issued  by  those  same  states  when  they  assumed  the  status 
of  belligerency. 

The  regulations  of  the  Great  Northern  War  are  pertinent.  Denmark  and 
Sweden  became  embroiled  in  hostilities  against  each  other  in  1709,  and  each 
issued  regulations  for  the  guidance  of  its  privateers  and  men-of-war.  The 
Danish  ordinance  of  1710  ^^  contained  the  rule  that  enemy  property  on  board 
neutral  ships  should  be  good  prize.  This  rule  conformed  to  the  provisions  of 
Hie  Anglo-Danish  treaty  of  1670,  but  was  the  converse  of  the  principle  con- 
tained in  the  Danish  treaties  with  France  and  Holland  respectively.  In  its 
specific  provisions,  however,  this  ordinance  imposed  more  severe  penalties 
upon  neutral  shipping  than  those  prescribed  by  the  treaty  with  England. 
Article  4  provided  that  neutral  ships  were  to  be  condemned  as  good  prize 
under  the  following  conditions  of  violation  of  good  faith:  (a)  sailing  for  a 
port  in  Sweden  or  in  a  province  under  the  control  of  Sweden,  (b)  sailing  with- 
out regular  passports  and  other  required  papers,  (c)  pursuing  a  course  other 
than  that  provided  for  in  the  passport,  (d)  carrying  merchandise  not  listed 
in  the  bills  of  lading,  and  (e)  having  a  lading  partly  or  wholly  of  contraband 
of  war.  In  the  enumeration  of  contraband  goods  in  Article  5  both  naval 
stores  and  provisions  were  included.  These  regulations  were  not  less  severely 
restrictive  upon  neutral  trade  than  were  those  enforced  by  Holland  and  Eng- 
land in  the  War  of  the  League  of  Augsburg.** 

The  Swedish  navigation  ordinance  of  February,  1715,^*  was  similar  to  the 
Danish.    It  granted  prize  commissions  to  foreigners,  provided  for  adjudica- 

**  See  Holm,  "Om  Danmarks  deUagdM  i  ForfumdUngems  om  en  Vaebnel  Neutralitel  fra 
1778-1780,"  in  Dansk  HisL  Tidas.  (ISfiS).  »'  See  Boye,  op.  cU,,  p.  77,  n.  3. 

**  Cf.  En^h  instructioiiB  against  France  of  1693,  Maraden,  II,  pp.  414-419. 

»•  Lamberty,  Mimairea  powr  aervir  d  Vhiatoire  du  XVII^  nkde  (1724^1740),  EX,  p.  226; 
Robinson,  CoUedanea,  p.  167. 
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tion  of  prises  in  local  tribunals,  although  the  competency  of  belligerent 
tribunals  had  been  denied  in  the  Armed  Neutrality  Convention  of  1693,  and 
confiscated  vessels  which  were  not  properly  provided  with  passes,  or  which 
violated  the  specifications  of  such  passes,  and  those  which  were  bound  to 
prohibited  ports  in  the  Baltic.  Enemy  property  on  board  neutral  vessels 
was  to  be  good  prise  to  the  captor,  notwithstanding  the  opposite  provisions  of 
Sweden's  treaties  with  France  and  Holland.  Upon  capture,  all  goods  not 
covered  by  regular  bills  of  lading  and  all  vessels  which  positively  deviated 
from  the  regular  course  to  their  given  destination  were  to  be  declared  forfeited. 
Finally,  a  vessel  with  more  than  one-fourth  of  its  crew  natives  of  the  enemy 
coimtry  was  likewise  to  be  subject  to  condenmation. 

The  ending  of  the  Great  Northern  War  in  1721  marked  the  close  of  a  char- 
acteristic cycle  of  armed  neutralities,  for  during  the  thirty  years  preceding, 
the  actions  of  Denmark  and  Sweden  had  stood  as  an  example  of  ihe  manner 
in  which  states  as  militant  neutrals  were  inclined  to  unite  for  concerted  action, 
and  likewise  of  the  method  by  which  the  same  states  as  belligerents  were 
wont  to  place  restrictions  upon  certain  classes  of  neutral  trade.  Not  the 
advancement  of  principles  of  international  law,  but  their  immediate  com- 
mercial interest  was  their  motive.  In  the  various  treaties  of  peace  now  con- 
cluded by  the  Northern  Powers  no  reference  was  made  to  the  questions  raised 
by  the  members  of  the  Armed  Neutralities  of  1691  and  1693,  nor  to  the  prin- 
ciples which  the  same  nations  had  been  seeking  to  enforce  while  engaged  in 
the  war  just  ended 

The  Armed  Neutralitt  of  1756 

The  middle  decades  of  the  eighteenth  century  witnessed  the  first  of  another 
series  of  the  great  naval  wars  of  Eiu*ope,  with  France  and  England  the  chief 
participants.  Between  Denmark  and  Sweden  there  was  in  this  period  neither 
open  hostility  nor  effective  cooperation  save  for  a  brief  time  in  1756.  The 
influence  which  France  exerted  upon  the  policy  of  the  Scandinavian  Courts 
was  of  greater  weight  during  this  period  than  it  had  been  diu*ing  the  War  of 
the  League  of  Augsburg.^  Indeed,  French  ascendancy  at  Stockholm  sufiSced 
to  inveigle  Sweden  into  the  war  with  Prussia  in  1757,  and  at  Copenhagen 
French  counsel  was  hardly  less  preeminent.^^  By  a  treaty  of  1754  France 
agreed  to  pay  Denmark  a  yearly  subsidy  of  200,000  Dalers,  and  each  party 
promised  to  assist  the  other  with  military  and  naval  forces  whenever  it  should 
be  attacked  by  a  third  Power .^  Denmark  was  able  to  remain  at  peace,  how- 
ever, while  Sweden  became  involved  in  the  war.  It  was  this  situation  which 
precluded  any  but  a  temporary  concert  between  them  in  this  period. 

Denmark  was  able  to  maintain  her  neutrality  in  the  Seven  Years'  War 

*^  Flassan,  HisUnre  gMUrale  et  raiaonrUe  de  la  diplamatie  franfoiBe  (1800),  VI,  p.  75. 

•>  Ihid,,  p.  113;  Boye,  op.  cU,,  p.  105  ff. 

«  Daruke  TraeUUer,  17S1-1800  (1882),  p.  80. 
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largely  because  J.  H.  E.  Bemstorff ,  the  Foreign  Minister,  persuaded  Versailles 
that  his  country  would  be  of  greater  service  to  France  as  a  neutral.  French 
statesmen  readily  concurred  in  that  view  and  began  to  urge  Denmark  and 
Sweden  to  adopt  concerted  action  for  the  protection  of  their  trade  and  ship- 
ping, and,  incidentally,  of  the  transportation  of  military  stores  to  France. 
The  Courts  of  Copenhagen  and  Stockholm  needed  little  urging.  Indeed, 
they  did  not  even  await  the  commencement  of  hostilities  before  engaging  in 
negotiations.  By  March  the  preliminaries  were  sufficiently  advanced  for 
Sweden  to  make  proposals  for  a  concert,  and  on  July  12  a  convention  was 
signed  at  Stockholm  establishing  the  Armed  Neutrality  of  1756.^ 

The  divergence  of  policy  of  the  two  coimtries,  except  in  the  matter  of 
navigation  and  trade,  together  with  the  military  ambition  of  Sweden,  oper- 
ated to  make  this  league  innocuous.  The  views  which  each  party  advanced 
in  the  course  of  the  negotiations  had  greater  significance  for  subsequent  de- 
velopments than  had  the  specific  provisions  of  the  convention  itself. 

Of  the  two  Powers  Sweden,  leaning  more  heavily  on  the  support  of  France, 
manifested  the  more  militant  attitude  toward  England.  Forgetting  her  own 
severe  regulations  during  the  Great  Northern  War  and  in  1741,^  she  wished 
to  insist  upon  the  vindication  of  the  principle  that  free  ships  should  make 
free  goods.  In  Denmark  the  cautious  Bemstorff  succeeded  in  convincing  the 
Gk)vemment  of  Sweden  that  it  would  be  imwise  to  insert  that  principle  in  the 
proposed  treaty,  although  he  did  not  contemplate  its  abandonment.  It  was 
his  belief  that  "the  two  Powers  should  insist  upon  this  principle  against 
England  and  strive  to  obtain  its  recognition.  If  this  principle  should  not  be 
accepted,  the  Danish  Government  would  be  free  to  demand  restitution  from 
the  English  Government  or  to  remain  inactive,  as  existing  contingencies  and 
the  national  interest  should  require."  ^ 

There  were  other  important  issues  under  discussion.  Sweden  desired  that 
visit  and  search  of  neutral  vessels  should  be  limited  to  the  ships'  papers  only, 
but  no  agreement  was  arrived  at  on  that  point.  Nor  were  the  negotiators 
in  a  position  to  declare  that  ships  which  sailed  imder  convoy  should  be  im- 
mime  from  visitation.  In  the  matter  of  contraband  the  contracting  parties 
declared  themselves  prepared  to  be  governed,  not  by  the  provisions  of  their 
own  treaties,  but  by  the  classification  in  the  Anglo-Danish  commercial  treaty 
signed  at  Utrecht  in  1713  after  the  conclusion  of  the  War  of  the  Spanish 
Succession. 

During  the  Seven  Years'  War  the  customary  irregularities  occurred. 
Some  neutral  traders  engaged  in  collusive  trade;  some  belligerent  privateers 
exceeded  the  bounds  set  by  their  instructions.    There  followed  the  customary 

«  Danske  Tractaier,  1751-1800  (1882),  p.  80. 

**  When  she  became  involved  in  the  war  against  Russia.    Cf.  Boethius,  Sverigea  TrakUxter 
med  Frdmmande  Makter,  VIII,  part  2,  p.  322.    See  also  the  regulations  of  1743,  ibid.,  p.  325. 
»  Asseburg,  DenkwOrdigkeUen  (1848),  p.  76. 
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charges  against  the  naval  policy  of  the  nations  at  war,  more  particularly 
against  that  of  England. 

The  remonstrances  of  the  Armed  Neutrality  of  1756  were  presently  re- 
duced to  insignificant  proportions  by  the  divergent  interests  of  its  two  mem- 
bers. The  league  dissolved  in  1757.  In  that  year  Sweden,  influenced  by 
French  diplomacy,  by  her  ambition  for  territory  in  Pomerania,  and  by  her 
need  to  assuage  domestic  discontent,  joined  France  in  a  war  against  Prussia. 
Denmark,  interested  mainly  in  plying  her  trade  as  the  chief  neutral  carrier, 
and  unwilling  to  impair  the  rich  remimeration  of  commerce,  refrained  from 
adopting  measures  that  might  endanger  her  relations  with  England.  War  was 
foreign  to  her  interest.  In  1762,  however,  when  the  Crown  of  the  Tsars  was 
placed  on  the  head  of  Peter  III,  who  as  Grand  Duke  of  Holstein-Gottorp  had 
claim  to  territory  desired  by  Denmark,  the  Danish  Government  became 
greatly  interested  in  the  results  of  the  battles  of  Frederick  the  Great  and  in 
the  naval  victories  of  England.  The  critical  position  in  which  Denmark 
then  foimd  herself  required  that  she  should  retain  the  friendship  alike  of 
Frederick  II  and  of  George  III. 

Russia,  destined  to  be  a  member  of  two  later  armed  neutralities,  became 
entangled  in  the  Seven  Years'  War.  Her  regulations  of  May,  1757,*^  im- 
posed the  most  severe  restrictions  upon  neutral  shipping.  Hot  subsequent 
maritime  policy  is  illuminating.  During  the  War  for  American  Independ- 
ence Russia  remained  neutral,  and  Catherine  II,  in  her  famous  Declaration 
of  1780,^  promulgated  the  liberal  principles  in  regard  to  neutral  trade  which 
were  first  enunciated  by  A.  P.  Bemstorff  in  1778.'*  These  principles,  it  is  said, 
the  Tsarina  hoped  to  impose  upon  the  belligerents  while  Russia  herself  re- 
mained neutral.  In  1793,  however,  when  that  country  was  a  participant  in 
the  war  against  France,  she  reverted  to  the  severe  restrictions  of  1757.** 

Influence  op  Economic  Factobs,  1756-1780 

Notwithstanding  the  unfavorable  impression  given  by  the  controversies 
between  neutrals  and  belligerents  and  by  the  negotiations  for  the  Armed 
Neutrality  of  1756,  the  Seven  Years'  War,  like  the  other  maritime  wars  of 
the  eighteenth  century,  afforded  the  neutral  merchants  a  welcome  opportu- 
nity to  better  their  economic  position.''^    The  naval  wars  diminished  the 

"  Russia  declared  all  Pnissian  ports  blockaded,  though  the  blockade  was  not  nuule  e£feo- 
iive.  Enemy  property  on  board  neutral  ships  was  seized  as  good  prise  to  the  Russian 
captor.    Bo3re,  op.  eU.,  p.  109. 

•7  For  the  Russian  declaration  of  Feb.  28  (Mar.  10),  1780,  see  F.  de  Martens,  R^eueU  dn 
traiUs  eondus  par  la  Ruuie  avee  le$  puiuaneea  MranghnB,  IX,  p.  307. 

**  Quoted  by  Holm  in  his  **FoThandlungene  om  en  Vaetmet  NeuiraliUi"  loc  eU, 

>•  C/.  the  Russian  note  to  Sweden,  July  30, 1793,  in  Annual  Register  1793,  p.  175,  and  the 
Anglo-Russian  treaty  of  Mar.  25,  1793,  in  O.  F.  von  Martens,  RecueU  de  prindpaux  traiUt 
(2d  ed.),  V. 

T*  Cf.  the  report  of  the  Danish  councillor,  Ryberg,  for  Oct.  30,  1770,  in  Nathanson,  Ud- 
f&rligere  Oplyminger  am  Handel'  og  Finante-Vaesenet  (1802). 


ABMED  NEDTBALrnEB  TO  1780  430 

belligerents'  tonnage  and  sent  freight  rates  skywardJ^  Trade  and  shipping 
brought  a  steadily  increasing  stream  of  money  into  neutral  coimtries,  so  that 
the  condition  of  the  average  citizen  was  improved.  With  prosperity  came 
the  means,  not  only  for  a  higher  standard  of  living,  but  also  for  a  greater 
degree  of  culture.  The  commonalty. began  to  share  in  the  intellectual  move- 
ment of  the  time  and  to  support  governmental  reforms.''^  Habitually  neutral 
states  began  to  look  forward  to  new  maritime  wars,  not  with  dismay  and 
apprehension,  but  with  hope  and  anticipation  of  the  fruits  of  trade  and 
shipping  which  they  might  then  snatch  from  the  hands  of  the  otherwise  oc- 
cupied belligerent  nations.'^* 

The  Peace  of  Paris  of  1763  removed  the  stimulus  which  through  seven 
years  had  animated  neutral  commerce.  In  the  Northern  countries  there 
followed  a  period  of  economic  stagnation.  Where  there  had  been  feverish 
activity  there  was  now  idleness;  where  prosperity  had  prevailed  there  was 
now  poverty.  The  depression  continued  for  a  dosen  years.  Then  the  out- 
break of  the  War  for  American  Independence  brought  new  animation  and 
new  prosperity  J* 

For  England  the  results  of  the  Seven  Years'  War  established  her  maritime 
supremacy  and  made  her  the  greatest  of  all  colonial  Powers.  It  was  gen- 
erally recognized  in  the  Scandinavian  coimtries,  and  in  France,  Holland,  and 
Germany,  that  the  power  of  England  rested  on  the  broad  foundation  of  her 
commerce.  The  governments  of  these  nations  sedulously  planned  to  break 
the  supremacy  of  her  trade,  particularly  with  the  colonies  and  in  the  Baltic, 
and  to  seize  a  part  of  it  for  liieir  own  nationals  whenever  a  favorable  oppor- 
tunity should  arrive.''* 

An  aggressive  mercantilism  was  prevalent  in  Copenhagen  and  Stockholm, 
and  under  its  influence  there  was  developed  a  skillfully  planned  policy  of 
industrial  and  commercial  expansion.  By  means  of  currency  reform,  tariff 
and  quota  systems,  the  extension  of  credit  and  large  loans  free  of  interest  to 
private  concerns,  the  establishment  of  monopolies,  and  various  forms  of 
encouragement  to  the  shipping  industry,  each  government  sought  to  prepare 

71  Amneus,  LaviUede  Krittiania  (1841),  p.  70;  Bugge  et  al,,  Den  Narake  SjdfarU  Hutarie 
(1923),  p.  628  ff.;  Odhner,  Sverigea  PMiska  Histaria  (1886),  II,  pp.  121-122. 

^  Friis  ei  aZ.,  Del  Danske  Folks  Historie  (1903-1919),  VI,  p.  9. 

»» Report  of  Ryberg  for  Oct.  3,  1779,  loc.  cU. 

^*  Nathanson  in  his  History  of  Danish  Commerce  portrays  the  general  nature  of  the  de- 
pression and  continues:  "We  now  leave  this  period.  It  clearly  did  not  forbode  better  times. 
.  .  .  Then  the  clouds  rolled  suddenly  away,  and  Denmark's  commercial  sky  became  dear. 
...  In  the  brilliant  commercial  period  of  1776  to  1784  the  country  and  its  people  gathered 
their  activities  to  an  admirable  degree.  The  nation  was  thereby  enabled  to  obtain  for  the 
future  a  not  inconsiderable  rank  among  the  great  seafaring  powers.'' 

^'  Cf.  the  instructions  to  the  French  representatives:  Havrincourt  at  Stockholm,  1769,  La 
Houze  and  De  Verac  at  Copenhagen,  1769  and  1776  respectively,  and  Durand  and  De 
Juign^  at  St.  Petersburg,  1772  and  1776  respectively,  in  Recueil  des  instmctiana  (from  1648 
to  1789),  in  Vols.  2  (Sweden),  9  (Russia),  and  13  (Denmark). 
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itB  people  for  the  opportunity  of  trade  expaneioa  which  wouM  < 
event  of  a  renewal  of  the  maritime  war  between  France  and  Ei 
the  calculationa  of  Northern  statesmen,  therefore,  the  beginii 
conflict  between  England  and  her  colonies  in  Amoica  waa  viewec 
diaaatiAfaotion^'  The  maritime  position  of  DemnaA  and  Swede 
improved;  new  markets  would  be  available;  trade  routes  eloaed 
peace-time  would  be  op^ted  to  their  shipping.  Renewed  prospt 
follow  the  interbellum  period  of  economic  stagnation." 

It  was  common  knowledge  among  the  statesmen  and  rulers  of  I 
neutral  merchants  engaged  in  war-time  trade  were  inclined  to 
even  the  liberal  bounds  set  by  tiieir  own  govemmenia.  The  Du 
were  severely  arraigned  on  this  score.  They  were  always  greed 
according  to  Guldberg,  the  Danish  Minister  of  State,  and  buji^I 
and  Spain  with  all  materials  required  for  the  equipment  of  tiieir  £ 
censure  of  Catherine  II  was  not  less  severe; '"  and  Frederick  Hu 
clared  that  the  trade  in  contraband  of  war  was  too  attractive  fc 
chants  of  Holland,  who  would  not  forego  their  particular  gain  for  ti 
good.'*  These  censures  were  equally  applicable  to  the  merefaan 
nations,  who,  to  judge  from  the  correspondence  of  Bemstorff,  we 
scrupulous  than  those  of  Amsterdam.  The  most  careful  regulatioi 
prevent  illegal  trade."" 

There  were  certain  aspects  of  the  War  for  American  Indepemd 
occasioned  apprehension  in  the  Northern  capitals.  A  oloee  bcxo! 
economic  horison  disclosed  the  fact  that  Great  Britain  affordei 
extensive  market  for  the  products  of  the  Baltic  re^on  and  wa 
country  with  which  Denmark  had  a  fav<H«ble  balance  of  irwiib. 
commisuon  houses  and  British  shipping  constituted  the  most 
channels  for  Russian  foreign  commerce.  The  reduction  of  Eng^ 
result  in  the  destruction  of  this  market.  Her  miuntenance  as  a  gi 
was  thus  essential  to  the  welfare  of  the  Northern  countries. 

There  was  yet  another  angle  from  which  to  view  the  possibli 
effect  of  the  war  in  America.  It  was  feared  by  the  more  far-seeinj 
that  the  competition  of  the  American  colonies,  if  they  should  win 
pendence,  would  be  more  embarrassing  to  the  commerce  of  Uie  net 
than  was  that  of  Great  Britain.    America,  by  reason  of  her  lo 


n&niito 


"  Report  of  Ryberg,  Oct.  30,  1770,  be.  ctl. 

"  Letters  of  BemBtorS  to  Reventlou  of  Mw.  12  and  July  13, 1776,  in 
(Friie,  ed.,  1904}. 

**  Catherine  t«  Grimm,  Feb.  18, 1778,  in  Sbomik,  Latret  dg  CaUttrine  II A  Q 

"  Frederick  to  Thulemeier,  Oct.  14, 1776,  in  Paliiiiehe  Camipondmu  friaArid 
(1879—);  see  also  letters  24,608,  26,086,  26,093  and  others. 

"  Bemstorff  to  Reventlou,  July  30,  1776,  Uc  at. 

•■  Bematorfre  Memorial  to  the  King,  Blaroh  17, 1780.    See  Holm,  L 
torit  (1906),  V,  part  1,  Chap.  16. 
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incomparable  resources,  and  the  stimulus  which  independence  would  give  to 
her  citizens,  would  be  in  position  to  imdersell  the  products  of  Denmark  and 
Sweden,  and  to  some  extent  those  of  Russia.^  American  grain,  timber,  and 
fish  might  even  exclude  similar  European  products  from  the  world  market. 
The  products  of  her  mines  would  have  a  ruinous  effect  upon  the  iron  and  steel 
industry  of  Sweden.  "What  future  may  this  field  of  Swedish  commerce  ex- 
pect," wrote  Ehrensvard,  "in  the  event  the  English  colonies  in  America  win 
their  independence,  since  these,  under  the  shelter  and  with  the  stimulus  of 
liberty,  may  carry  similar  undertakings  to  a  height  to  which  their  country 
with  its  great  advantages  seems  to  entice  them?''  ^ 

Political  Factobs 

In  the  European  diplomatic  situation  during  the  War  for  American  Inde- 
pendence there  was  an  element  which  impelled  the  Baltic  states  to  refrain 
from  any  measure  that  would  seriously  endanger  the  position  of  England  as 
a  great  European  Power.^^  Fear  of  French  domination  set  a  line  of  demarca- 
tion beyond  which  aid  given  to  France  could  not  extend,  and  reduced  the 
remonstrances  of  the  neutral  maritime  Powers  in  the  second  half  of  the  war 
to  little  more  than  mere  demonstrations. 

It  was  France  and  not  England  that  since  the  advent  of  Richelieu  had  dis- 
turbed the  composure  of  Europe.  It  was  France  that  had  intervened  in  the 
affairs  of  Germany  and  had  aimed  to  profit  by  the  weakness  of  the  Empire.^ 
Frederick  the  Great  declared  that  it  was  the  imchanging  policy  of  France  to 
''divide  and  rule"  the  Powers  of  Europe.^*  No  responsible  statesman  of  the 
period  desired  the  reestablishment  of  France  in  the  dominant  position  which 
she  had  occupied  in  the  age  of  Louis  XIV,  and  there  was  none  in  the  North 
who  did  not  wish  to  see  retained  a  fair  equilibrium  among  the  Great  Powers. 
It  was  clearly  realized  that  the  imimpaired  strength  of  Great  Britain  was 
essential  to  the  maintenance  of  the  balance  of  power  in  Europe.^ 

Out  of  the  diplomatic  situation  and  the  current  economic  system  was 
evolved  the  foreign  policy  of  the  Baltic  states  diuing  this  period.  That 
policy  led  to  the  temporary  cooperation  of  Denmark,  Sweden,  and  Russia. 
The  immediate  rivalry  among  these  states,  however,  and  the  exigencies  of  the 
domestic  political  problems  of  each  served  to  modify  the  broad  outlines  of 
their  common  purpose. 


"  BernstorfiTs  Memorial  to  the  King,  March  17, 1780.    See  Holm,  Denmarh'Norges 
torie  (1906),  V,  part  1,  Chap.  16. 

»  Ehrensv&rd,  Dagboksan'^kningar  f&ra  ved  Otutaf  111:9  Hof  (1878),  11,  p.  115. 

**  Guldberg's  proposals  for  Denmark's  foreign  policy,  Deo.  3,  1780,  in  Holm,  DofU'Nor. 
Hi9t.,  V,  part  1,  Chap.  16.  ••  Pnd.  "  Pel.  Can.,  letters  26,060,  26,069. 

■^  In  his  proposals  for  the  foreign  policy  of  Denmark  (see  n.  83  supra)  Guldberg  com- 
mented: "It  wUl  ever  remain  a  maxim  that  Denmark  must  desire  to  see  the  preservation  of 
Eng^nd  as  a  great  Power  and  that  we  can  nev»  wish  for  her  downfall.  The  Bourbon 
Houses  cannot  establish  their  preponderance  without  disturbing  the  balance  of  power.  No 
man  can  wish  to  see  Louis  XIV's  flourishing  period  restored." 
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The  policy  of  Russia  toward  the  other  Baltic  etates  was  ctxi 
the  resulta  of  the  partition  of  Poland,  the  coup  d'itat  in  Swed 
RussiaD  urge  for  territorial  expansion  in  the  South.  Frcan  tl 
Nystad  in  1721  to  the  coup  d'itat  of  Gustavus  III  in  1772,  Rusaii 
with  Expand  at  Stockholm  and  Copenhagen  in  an  attempt  to 
"system  of  the  North,"  in  which  one  or  if  possible  both  of  the  St 
states  would  form  an  alliance  with  the  two  greater  Powers.'* 
this  policy  was  to  create  a  balance  against  the  French  systen 
alliances,  and  as  for  as  Russia  herself  was  coaoemed  to  prevent  i 
natural  ally  of  Turkey  and  Poland,  from  attacking  her  on  the  ] 
her  armies  were  concentrated  elsewhere. 

With  the  events  of  1772  two  of  the  chief  reasons  for  Russo-Eng^ 
in  the  Baltic  disappeared.  The  partition  of  Poland  by  lowei 
prestige  on  the  Continent  removed  the  danger  of  the  Freneb 
alliances;  the  amp  d'itat  at  Stockholm  eliminated  foreign  inte 
Swedish  affairs  and  thereby  destroyed  Russian  and  English  i 
Swedish  party  politics.  England  thereafter  adopted  a  poli<7  ol 
ference  in  Sweden,  and  her  cooperation  with  Russia  ceased  to  b< 
major  factors  in  the  diplomacy  of  Northern  Europe."* 

The  partition  of  Poland  resulted  also  in  a  gradual  estrangemt 
Russia  and  Prussia,  although  their  treaty  of  alliance  did  not  lap 
death  of  Panin  in  1780.  By  that  time  there  had  occurred  a  new 
in  Russian  policy.  During  the  War  of  the  Bavarian  Succeasii 
diplomatic  efforts  had  been  made  by  Russia  and  lYance  to  preaei 
Germany.  French  statesmen  had  earlier  signified  their  wil 
abandon  Poland  in  return  for  a  commercial  treaty  with  Russia  an 
the  Russian  foreign  trade,  until  then  monopoliied  by  England.** 
however,  Russia  was  making  common  cause  with  Austria,  and  wii 
support  was  designing  the  reestablishment  of  the  Greek  Empii 
under  the  rule  of  a  Russian  prince."^  To  achieve  this  end  she  fou 
able  to  eliminate  intervention  on  the  part  of  the  neighboring  sti 
war  should  break  out  with  Turkey,  In  view  of  this  interest  it 
mined  that  Swedish  armies,  backed  by  French  gold,  should  not  inc 
Russia  on  the  northern  frontier.  That  fact  largely  explains  the 
Catherine  II  in  the  proposal  made  by  A.  P.  Bemstorff  in  1778  to 
league  of  armed  neutrals.  By  the  requirements  of  such  a  leag 
attention  to  the  affairs  of  Russia  would  be  dissipated. 

*■  Chance,  British  Diplom&tio  InBtructiong,  III  (Denmark),  and  V  (Sweden 

"  Ibid.,  V,  for  the  letters  of  Suffolk  to  Goodricke,  lepreeent&tive  at  Stookholi 
29,  June  16, 24,  Aug.  4, 18,  21,  Sept.  1, 8,  Nov.  17, 1772,  and  those  to  De  Visme 
of  Nov.  U,  1774.    Cf.  Ehrensvard,  op.  dt.,  I,  p.  149. 

**  Instructions  hi  De  Juigng  of  May  and  September,  1776,  in  RteveS  de*  tna 
9  (Russia).    Cf.  Catherine's  letter  to  Grimm  of  Aug.  16, 1775,  loe.  di. 

•'  JauSiet,  CnlWtne  II,  ton  riffne  (1860),  I,  p.  203  S. 


; 
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In  Sweden  the  embarrassment  of  local  conditions  was  of  great  significance. 
On  August  19, 1772,  Gustavus  III  effected  a  revolution  which  terminated  the 
rule  of  the  Estates  and  the  so-called  "age  of  freedom."  The  tradition  of 
parliamentary  government,  however,  was  not  destroyed.  The  nobles  could 
not  forget  their  former  influence  and  resented  the  usurpation  of  power  by  the 
young  monarch.^  Their  bitter  opposition  to  the  King  had  great  weight  in 
the  shaping  of  Sweden's  foreign  policy.  Discontent  obtained  in  the  Coimcil 
and  in  the  army,  in  the  press  and  among  the  deposed  aristocracy,  who  enter- 
tained plans  for  regaining  their  power.^ 

The  King  was  ill-equipped  to  win  the  confidence  of  the  upper  classes. 
Self-willed,  imcompromising,  and  bent  on  going  his  own  way  without  coimt- 
ing  the  cost,  he  learned  early  to  dissemble  his  purposes.  While  these  traits 
were  raising  a  barrier  between  him  and  his  older  friends,  he  was  surrounding 
himself  with  pedants  and  courtiers  for  companions.  He  was  of  a  dramatic 
turn  of  mind,  and  lived  in  the  imaginary  life  of  the  stage,  whose  heroes  and 
fictitious  situations  he  often  confoimded  with  the  world  he  aimed  to  govern 
by  statecraft.  He  envisaged  Sweden  elevated  to  the  rank  of  a  Great 
Power  and  himself  occupying  the  center  of  the  scene,  admired  and  envied 
by  men  of  affairs  and  by  the  Paris  salon.  This  vision  he  labored  to  make 
actual.^ 

Of  the  many  states  that  were  interested  in  the  establishment  of  a  central- 
ised and  more  efficient  government  at  Stockholm,  Gustavus  believed  that 
Russia  alone  was  bent  upon  intervention.^^  In  order  to  avert  such  interfer- 
ence it  became  the  chief  aim  of  the  King's  foreign  policy  to  win  the  Tsarina's 
approval  and  recognition  of  the  new  government.^*  To  this  end  the  negotia- 
tions for  the  establishment  of  an  armed  neutrality  provided  a  favorable 
opportunity. 

Two  other  forces,  each  bom  in  him,  as  it  were,  and  fostered  by  his  training 
and  early  environment,  combined  to  mold  the  foreign  policy  of  Gustavus  III. 
The  one  was  his  attachment  to  France,  the  other  his  hatred  of  Denmark.^^ 
More  than  a  century  of  close  political  and  cultural  association  had  prepared 
Sweden  to  become  a  faithful  client  of  France  when  the  events  of  1772  at  home 
and  in  Poland  made  cooperation  between  them  imperative.  The  generations- 
long  rivalry  between  Sweden  and  Denmark  was  accentuated  by  the  King's 
usurpation  of  the  Swedish  Government. 

<■  Schinkel,  Minnen  ur  Sveriges  Nyare  Historia  (1885),  I,  p.  374. 

•»  Ibid.    Cf,  Ehrengv&rd,  op.  ««.,  II,  p.  31. 

^  In  Heidenstam's  La  fin  d^une  Dyruutie,  Erdman's  Oustaf  III,  Det  f&rste  Bladene  i  hatiM 
Bistorie,  Schuck's  Gustaf  III,  en  KarakUrstitdie,  and  Wahlstrom's  Oustatnanske  Studier  are 
found  a  portrayal  of  the  King's  character  and  purposes. 

**  Cf,  Stavenow,  Den  Oustavianske  Tiden  (1925),  p.  9;  Gefifroy,  Oustav  III  et  la  antr  de 
Prance  (1867),  I,  p.  186;  Instructions  to  D'Usson,  September,  1774,  in  Recueil  des  inttmctiona, 
Vol.  II  (Sweden). 

••  Catherine  to  Grimm,  July  14,  1774,  loc,  cU.    CJ,  Bain,  Ougtavua  III  (1894),  I,  p.  205. 

*^  Wahlstrom,  op.  eU.,  p.  122  ff.;  Schuck,  op.  eU.,  p.  120;  Heidenstam,  op.  eit.,  p.  98. 
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While  the  change  in  government  bound  Sweden  more  cloeely  to  France,  it 
nearly  involved  her  in  a  war  with  Denmark.  The  latter  had  long  had  reason 
to  fear  an  attack  on  Norway  whenever  Sweden  should  be  arbitrarily  gov- 
erned by  a  strong  and  ambitious  monarch.  Both  countries  armed  for  war; 
Denmark  looked  to  Russia  for  support,  while  Sweden  appealed  to  France. 
Versailles  sent  Durand  to  St.  Petersburg  to  dissuade  Russia  from  aiding  her 
ally,  and  applied  diplomatic  pressure  at  CTopenhagen  to  induce  Denmark  to 
refrain  from  military  measures  and  form  an  alliance  with  Sweden.  In  1778 
and  1779,  when  there  was  concerted  diplomatic  action  between  France  and 
Russia,  the  tension  between  Denmark  and  Sweden  was  eased  and  temporary 
cooperation  again  became  possible.^ 

The  ambition  of  Gustavus  III  was  not  circumscribed  by  the  relatively 
limited  aim  of  acquiring  Norway.  His  territorial  aspirations  extended  to  the 
other  side  of  the  Atlantic,  where  he  apparently  hoped  to  establish  a  Swedish 
colony  at  the  expense  of  Great  Britain.  To  this  end  he  proffered  the  services 
of  a  Swedish  fleet  to  the  Americans,  and  his  own  services  as  mediator  in  the 
forthcoming  peace  conference.  He  negotiated  with  France,  sent  a  personal 
letter  to  George  III,  and  requested  the  assistance  of  the  Tsarina  in  his  vain 
efforts  to  make  his  mediation  acceptable.** 

There  was  yet  another  strongly  influential  factor  in  the  foreign  policy  of 
Gustavus  III,  the  need  of  assuaging  the  domestic  imrest.  Depression  in  the 
iron  industry,  burdensome  taxes,  deficits,  and  governmental  supervision  over 
the  nation's  economic  life  engendered  discontent.  The  King  became  appre- 
hensive and  sought  to  dissipate  the  impending  domestic  storms  by  engaghig 
the  national  energy  in  problems  of  foreign  affairs.^^ 

The  Danish  situation  was  similar  to  that  of  Sweden.  The  Palace  Revolu- 
tion of  1772,  which  forced  the  banishment  of  the  Queen,  a  sister  of  George  III, 
served  to  estrange  Denmark  from  England  and  to  heighten  her  association 
with  Russia,  while  at  the  same  time  it  gave  rise  to  opposing  factions  in  the 
Danish  Government.  There  was  subsequent  friction  in  the  Coimcil;  diver- 
gent views  were  held  by  leaders  like  Bemstorff  and  Guldberg,  and  discontent 
was  rife  among  the  various  classes  of  the  population.  These  purely  domestic 
problems  tended  to  influence  Danish  foreign  policy. 

As  to  the  acquisition  of  territory,  the  ambition  of  Denmark  was  modest. 
Guldberg  in  1780,  as  J.  H.  E.  Bemstorff  in  an  earlier  day,  regarded  the  securing 

**  For  Dano-Swedish  relations  see  Holm,  Dan,'Nor.  Hut.,  V,  part  1,  Chape.  3,  4,  8,  13. 

*'  Cf.  Schinkel,  op.  cU,,  II,  p.  108  ff.;  Ehrensv&rd,  op.  cit.,  II,  p.  115  ff.;  Heidenstam,  op. 
cU.,  p.  140. 

1^  The  influence  of  the  domestic  situation  upon  the  foreign  policy  did  not  escape  the  notice 
.  of  contemporaries.  Von  Schinkel  observes  (op.  eit.,  p.  270) :  "In  domestic  matters  events 
occurred  in  the  course  of  1779  which  instilled  in  the  King  apprehension  of  the  future  and  im- 
pressed upon  him  the  need  ...  of  engaging  the  national  interest  in  foreign  problems." 
For  the  anticipated  effect  of  the  armed  neutrality  see  the  letter  of  Jan.  1, 1781,  by  the  Duch- 
ess of  Sudermania  to  the  Countess  Rper,  quoted  in  Heidenstam,  op.  cU.,  p.  140. 
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of  a  small  island  in  the  West  Indies  ^^^  on  which  to  plant  sugar  cane  as  a 
matter  of  importance  to  the  welfare  of  the  nation  and  worthy  of  great  at- 
tention. It  was  believed  that  in  return  for  cooperation  in  the  formation  of 
an  armed  neutrality  Denmark  might  expect  Russian  aid  to  acquire  this  island. 
Russia  would  secure  her  code  maritimej  Denmark  a  new  colonial  possession. 

Into  the  foreign  policy  of  the  Baltic  states,  built  upon  such  a  foimdation, 
there  was  thrust  anew  the  complicating  force  of  French  diplomacy.  In 
March,  1778,  France  was  at  war  with  England.  At  the  very  beginning  of 
hostilities  she  requested  Sweden  to  create  a  neutral  league  as  had  been  done 
in  1691, 1693,  and  1756.^^  In  strange  contrast  to  this  appeal  she  issued  on 
Jime  24  an  ordinance  renewing  the  rigid  regulations  of  1681  and  1704,  which 
provided  that  neutral  ships  canying  enemy  goods  should  be  good  prize  to- 
gether with  their  cargoes,  and  this  notwithstanding  her  treaty  stipulations 
containing  the  opposite  principle.^^  The  pursuance  of  an  illiberal  policy  of 
this  nature  was,  however,  contrary  to  the  interest  of  France.  Through  the 
services  of  neutral  shipping  alone  could  she  hope  to  secure  the  importation  of 
those  commodities  which  she  required  in  waging  the  war,  if  the  British  fleet 
should  again  sweep  her  own  from  the  sea.  Her  policy,  then,  was  perforce 
to  encoiurage  neutral  shipping  and  to  proclaim  the  inviolability  of  neutral 
rights. 

The  declaration  which  was  issued  on  July  26  ^^  was  an  essential  prelimi- 
nary to  the  execution  of  such  a  program,  and  it  would  seem  that  the  ordinance 
of  June  was  intended  to  increase  the  effect  of  that  of  July.  The  latter  pro- 
claimed that  France  would  honor  for  a  period  of  six  months  her  treaty  stipula- 
tions that  free  ships  should  make  free  goods.  At  the  end  of  that  time  she 
would  revert  to  the  June  regulation,  unless  the  neutrals  could  induce  England 
to  adopt  the  same  principle. 

The  French  ordinance  of  July  prompted  the  Northern  states  to  endeavor 
to  force  England  in  her  relations  with  them  to  abandon  her  treaty  rights  and 
accept  the  principle  of  "free  ships,  free  goods."  "If  the  Danish  Government 
yield  on  this  point,"  declared  Bemstorflf,  "France  will  undoubtedly  place  her- 
self in  the  same  relation  to  Denmark  as  England  is,  notwithstanding  that  in 
her  treaties  with  Denmark  she  has  accepted  this  principle."  ^^*  Bemstorflf's 
instructions  to  the  Danish  Minister  at  Stockholm,  directing  him  to  approach 
the  Swedish  Government,  give  further  illustration  of  the  influence  of  the 
policy  of  France. 

The  French  Government  persisted  in  reminding  Stockholm  of  the  advisa- 
bility of  concerted  action  by  the  neutral  Powers  against  Great  Britain. 
Gustavus  III  and  his  Minister,  Scheffer,  were  strongly  inclined  to  listen  to 

»«  Krabben  Eyland.    Holm  comments  {Dan.-Nar.  HisL,  V,  p.  349) :  "The  thought  of 
achieving  this  object  held  Guldberg  at  this  time  in  a  remarkable  passion.'' 
'"  Odhner,  op.  at.,  I,  p.  636. 

'«  Lebeau,  Nouveau  code  des  prises  (1799-1801),  II,  p.  299.  '•*  Ihid.,  p.  339. 

'•»  Holm,  "Forhandlingeme  om  en  Vaeimet  NeutralUet/'  loe,  gU. 


446  THE  AMEBICAK  JOUBNAL  OF  INTEBNATIONAL  LAW 

these  propositions,  for  they  were  on  the  point  of  engaging  in  negotiations  for 
a  new  subsidy  treaty  with  France.  These  negotiations  could  not  be  postponed 
unless  Sweden  was  prepared  to  forego  her  subsidies  the  following  year.  That 
would  be  a  sacrifice  which  the  country  was  not  prepared  to  make,  particularly 
since  inimical  remonstrances  against  England  would  not  be  hazardous. 

Bernstobff's  Note  of  September,  1778 

Such  was  the  posture  of  affairs  when  American  privateers  interfered  with 
and  threatened  to  disrupt  Russian  trade  from  Archangel,  which  was  at  that 
time  controlled  by  foreign  merchants,  chiefly  British.  Catherine  11,  who 
seems  to  have  regarded  the  Americans  and  their  cause  with  indifference,^^ 
decided  to  adopt  a  policy  that  would  terminate  these  depredations  on  Russian 
conmierce.  She  turned  for  assistance  to  her  ally.  In  a  note  of  August  26, 
1778,  she  summoned  Denmark  to  \mite  her  maritime  forces  with  those  of 
Russia  for  the  protection  of  their  commerce  in  their  adjoining  territorial 
waters  in  the  Arctic.  It  was  suggested  that  Denmark  should  indicate  the 
means  which  she  considered  most  effective  for  the  attainment  of  this 
object.^^ 

The  protection  of  merchantmen  in  the  Arctic  was  of  no  consequence  to 
Denmark,  whose  trade  was  concentrated  in  the  capital  and  a  few  of  the  towns 
of  southern  Norway.  Moreover,  the  Russian  proposal  seemed  designed 
primarily  for  the  protection  of  British  shipping,  a  reduction  of  which  would 
be  to  the  advantage  of  the  neutral  merchants.  Since  Bemstorff  was  eager  for 
joint  action  with  Russia,  however,  his  task  became  that  of  inducing  the 
Tsarina  to  accept  a  program  more  comprehensive  in  scope  and  more  advan- 
tageous to  the  neutral  trader  than  that  which  she  had  herself  outlined.  This 
he  essayed  to  accomplish  in  his  note  of  September  28, 1778.^^ 

The  plan  of  Bemstorff  was  significant,  not  only  in  that  it  sought  to  extend 
the  sphere  of  common  action,  but  also  in  that  its  propositions,  based  on  issues 
involved  in  previous  controversies  between  neutrals  and  belligerents,  were 
later  adopted  as  the  program  of  the  Armed  Neutrality  of  1780.  The  language 
of  the  five  points  of  the  Declaration  of  the  Tsarina  of  Russia  regarding  the 
principles  of  armed  neutrality,  which  she  addressed  to  the  Courts  of  London, 
Versailles,  and  Madrid  on  February  28  (O.  S.),  was  virtually  identical  with 
that  of  Bernstorff's  note. 

The  exchange  of  notes  between  Russia  and  Denmark  initiated  negotiations 
which,  after  being  continued  for  a  period  of  two  years,  resulted  in  the  estab- 
lishment of  the  Armed  Neutrality  of  1780.  The  history  of  the  last  phase  of 
these  negotiations  has  been  frequently  related  in  all  the  principal  languages 
of  modem  Europe,  and  has  become  generally  familiar  to  students  of  maritime 
law  and  of  eighteenth  century  diplomatic  history.    The  program,  with  its 

'«•  C/.  her  letters  to  Grimm,  Feb.  2,  Mar.  4,  1778,  and  July  24,  1780,  loe.  cit, 
"'  Holm,  op.  cU.  "•  Ibid. 
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five  propositions,  which  the  league  adopted,  more  clearly  drawn  up  than 
those  of  earlier  associations  of  neutral  states,  is  equally  familiar. 

The  history  of  the  Armed  Neutrality  of  1780  ^^  is  much  like  that  of  the 
earlier  leagues.  The  principles  which  it  enimciated  as  governing  the  relation- 
ship of  neutrals  and  belligerents  were  abandoned  by  every  one  of  its  members 
upon  becoming  involved  in  war.  Although  it  singled  out  the  chief  points  of 
dispute  which  disturbed  that  relationship,  none  of  the  reforms  which  it  ad- 
vocated were  destined  to  be  effected  in  the  eighteenth  century. 

><>*  See  The  Armed  Neutralities  of  1780  and  1800.  A  collection  of  official  documents, 
preceded  by  the  views  of  representative  publicists.  Edited  by  James  Brown  Scott,  Director, 
Division  of  International  Law,  Oamegie  Endowment  for  International  Peace.  New  York: 
Oxford  University  Press,  1918. 


DISCOVERY,  SYMBOLIC  ANNEXATION  AND  VIRTUAL 
EFFECTIVENESS  IN  INTERNATIONAL  LAW 

Bt  Db.  Fbiedrich  August  Frsihbbb  yon  dbb  Hetdtb 

There  are  some  problems  of  international  law  which  at  times  are  felt  to  be 
in  the  air.  Today  without  doubt  one  of  these  questions  is  that  of  original 
acquisition  of  territorial  sovereignty.  Arbitration  cases  such  as  those  con- 
cerning the  Island  of  Palmas  and  Greenland  started  a  heated  discussion  of 
the  principles  involved  in  the  field  of  scientific  research.^  In  a  short  period 
of  five  years  a  series  of  treatises  on  this  problem  have  been  published,  several 
of  which  are  valuable  contributions  to  the  theory  of  international  law.  We 
may  refer,  for  instance,  to  Goebel,  The  struggle  far  the  Falkland  Islands  (1927), 
Fuglsang,  Der  Streit  um  die  Insd  Palmas  (1931),  Smedal,  De  Vacquisition  de 
sowoerainett  sur  les  territoires  pdaires  (1932),  Bleiber,  Die  Enldedcung  als 
RechtsHtel  fUr  den  Oebieiserwerb  (1933).  As  it  is  hardly  feasible  within  a 
short  space  to  exhaust  all  the  considerations  which  such  a  problem  presents, 
our  task  is  not  to  compete  with  these  theorists,  but  only  to  supplement  their 
work  in  some  way  by  a  few  suggestions,  which  may  serve  to  contribute 
towards  a  constructive  effort  to  form  a  new  theory  by  means  of  observation 
and  deduction  from  significant  political  facts  in  the  past. 

I.  The  Pbe-Classic  Period  1300-1450 

(a)  The  rdle  of  effectiveness  in  feudal  conceptions.  As  regards  the  period 
before  the  15th  century,  Bleiber  contends  that  at  this  stage  of  history  only 
one  sovereign  title  to  newly  acquired  territories  was  recognised,  viz,^  papal 
donation.  He  overlooks,  as  do  most  modem  writers,  the  great  importance 
which  was  assigned  at  that  time  to  effective  occupation.  We  may  refer  to 
the  fact  that  in  the  feudal  system  the  acquisition  of  a  certain  territory  pre- 
supposed the  possibility  of  maintaining  it  effectively.  Under  feudal  laws,  a 
certain  territory  was  acquired  only  by  the  fact  that  its  inhabitants  swore 
'allegiance,  as  homines  ligii,  to  their  future  lord.  And  allegiance  presupposed 
an  effective  rule  over  the  territory  in  question,  both  within  and  without.  As 
in  all  feudal  relationships,  allegiance  worked  both  wa3rs,  binding  the  lord  as 
well  as  the  liegeman;  the  latter  was  obliged  to  obey  the  lord,  the  former  to 

^  Furthermore,  the  question  of  original  acquisition  of  territorial  sovereignty  plajrs  a  laiige 
part  in  the  actual  quarrel  between  Paraguay  and  Bolivia  concerning  sovereignty  in  the  Gran 
Ghaco  territory.  The  contradiction  between  both  the  theory  of  the  tUi  possideUa  dejure  and 
that  of  the  lUi  possidetii  de  facto  which  is  at  the  bottom  of  this  conflict,  may  be  indeed  re- 
garded as  being  in  its  last  theoretic  fundamentals  based  on  the  old  controversy  between 
opinions  which  admit  both  s3rmbolic  annexation  and  mere  virtual  effectiveness  to  be,  at  least 
in  certain  cases,  a  sufficient  sovereign  title,  and  views  which  recognize  effective  occupation  in 
the  strictest  sense  to  be  in  every  case  the  only  sufficient  title  to  territorial  sovereignty. 
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protect  hiB  vasBaU.  The  prince  who  was  unable  to  afford  such  protection  to 
hie  own  homo  ligiua,  that  is  to  aay,  who  was  unable  to  maintain  his  territory 
against  foreign  intruders  and  to  prevent  interference  of  a  third  power,  and 
was  incapable  of  enaurii^  peace  and  order  within  its  boundaries,  either  never 
really  acquired,  or  forfeited,  his  claim  to  the  liegeman's  obedience,  i.e.,  the 
title  over  the  territory  in  queotion. 

The  same  idea  is  pointed  out  by  Kief 6  when  he  says: 

Allegianoe  can  only  result  from  an  actual  and  not  merely  a  theoretic 
obligation  of  obedience  to  the  sovereign.  .  .  .  But  .  .  .  since  it  was 
the  protection  which  the  king  accorded  to  his  subjects  that  involved  the 
obligation  of  allegiance  which  the  subject  owes  to  the  king,  it  is  evident 
that  this  all^iiance  cannot  exist  unless  the  king  is  able  to  protect  in  an 
efEeotive  manner  all  those  bom  within  the  territory  on  which  he  claims 
the  right  to  impose  his  laws  .  .  .  *^' 

(b)  Preicription  in  medieval  iniemalional  relations.  In  this  connection 
we  may  refer  to  the  important  r61e  which  prescription  played  in  medieval 
political  thought  and  life.  It  was  on  the  ground  of  prescription,  i.e.,  because 
of  the  non-exercifle  of  a  positive  rule  and  legal  authority  which  signifies  much 
more  than  the  bare  jut  alios  excludendi  and  which  constitutes  an  essential 
element  of  sovereignty,  that  the  French  and  English  claims  to  be  independent 
of  the  Holy  Roman  E&npire  were  based.  That  is  laid  down  not  only  in  the 
treatises  of  IVench,  German  and  Papal  theorists,  but  also  in  the  political 
declarations  of  kings  and  statesmen.  From  a  hundred  examples  we  can 
mention  Konrad  of  Megenberg'e  work  De  iranslacione  imperii,  which  deals 
largely  with  the  question,  or  the  remarks  of  Bartolus  of  Saasoferrato  in  his 
CommerUariea  in  Infortiatutn:  "You  may  observe  that  the  Roman  Emperor 
is  the  lord  paramount  of  the  world.  .  .  .  This  I  think  is  true  except  in  the 
case  when  prescription  has  been  ruling  for  some  conaderable  time  .  .  ."  * 

The  same  thought  is  to  be  found  in  the  Sicilian  King  Robert's  instruction 

•  KieK,  "L'attigtanoe,"  in  La  NaUonalM,  edited  by  the  Inititut  dt  Droit  Compart  d* 
I'Unwertiii  de  Paria,  1933,  p.  67. 

■  Cf.  Ai^idiua  Colonna,  Traetatus  quomodo  reget  et  prindpta  potrunt  potaetnone*  ei  bona 
regrti  peculiaria  eceUtiit  elariftri.  Opera,  Vol.  I  (1555),  fol.  37;  "GoohIb  which  (ue  within  the 
Idngdom  are  incapable  of  being  bo  much  removed  from  the  lung's  power  that  thia  power  does 
not  owe  them  protection  and  the  goods  do  not  owe  obedience  to  the  king's  power  in  the  ciwe 
of  need  ■  ■  . ,  because  the  community  of  a  kingdom  exiita  for  the  sake  of  protection  and 
defence.  ...  If  something  within  the  kingdom  ceases  to  be  under  the  king's  actual  protec- 
tion, there  is  nothing  to  be  said  other  than  that  the  object  in  question  ceasee  to  be  within  the 
kingdom  and  to  take  part  in  the  conununity  of  the  same.  .  .  .  But  as  long  as  Ute  goods  are 
under  the  actual  protection  of  the  kingdom,  they  must  not  be  considered  as  separated  from 
it."  Cf.  also  William  Occam,  Dialoffu*,  III,  2,  2,  6,  ta  Qoldaat,  MonartAia  Saeri  Romani 
Imperii,  Vol.  II  (1613),  p.  906:  "The  lord  is  bound  by  the  same  loyalty  to  his  subject  as  the 
subject  is  to  the  lord :  And  if  he  does  not  display  it,  be  is  deprived  of  his  lordship  which  he 
previously  had  over  the  subject."    More  eicamplee  of  this  are  easily  to  be  found. 

*  Bartolus,  Comm.  m  Infort.,  I,  D.  27,  1,  fl.  in  Woolf,  Bariolw  ^  SatK^arrato  (1913),  p. 
109. 
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to  his  ambassadors  at  the  Holy  See,  of  August,  1312:  'The  Emperor  may 
assert  that  they  (viz.,  the  Sicilians)  are  his  subjects  .  .  .  according  to  the 
sequence  of  the  above-mentioned  scriptures  .  .  .  ;  but  scripture  has  no  force 
against  a  custom  both  contradictory  and  continued."  ' 

It  was  prescription  again — ^positive  rule  and  legal  authority  not  being 
exercised — that  involved  the  loss  of  the  Imperial  territory  in  the  south  of 
France  during  the  13th  and  14th  centuries.  As  an  example,  a  letter,  dated 
September  15,  1281,  of  the  prince-elector  Joan  of  Saxony  may  be  quoted. 
The  letter  by  which  he  agrees  to  the  enfeoffment  of  Charles  Martell  of  Anjou 
in  the  reign  of  Vienne  runs: 

In  view  of  the  fact  that  we  were  informed  by  certain  sure  intelligenoe, 
the  truth  of  which  can  be  attested,  that  the  Jdngdom  of  Vienne  .  .  . 
which  once  was  ruled  over  by  the  Emperor  ...  is  disintegrated  by  a 
long,  exceedingly  long  gap  of  200  years  and  more,  so  that  not  even  the 
memory  of  such  rights,  and  of  the  boundaries  of  that  kingdom,  exists 
at  all  •  •  .* 

(c)  Effective  occupation  alone  as  sufficient  title.  Effective  rule  over  terri- 
tory was  at  least  in  the  pre-classic  period,  an  essential  requirement  for  the 
acquisition  and  maintenance  of  territorial  sovereignty.  At  the  same  time 
this  effective  rule  alone  was  considered  to  be  sufficient  to  establish  territorial 
sovereignty.  Bartolus  may  be  quoted  again  when  he  says  in  his  Commerir 
taries  In  Codicenif  after  having  eniunerated  several  wa3rs  and  means  of  ac- 
quiring the  sovereign  title  to  territory:  "Yet,  if  a  city  makes  it  evident  that 
it  has  exercised  sovereign  power,  then  this  is  valid."  ^ 

In  the  same  way  Bartolus  deals  with  the  question  in  his  famous  treatise 
De  Insulis,  where  we  read: 

Whatever  is  occupied  belongs  to  the  occupant.  .  .  •  After  someone 
has  gone  with  an  army  to  occupy  a  certain  territory,  another  is  not 
allowed  to  go  there  legally:  For  the  right  of  acquiring  that  region  had 
already  been  acquired  by  him  who  went.  .  .  .  But  what  is  the  law  in  the 
case  of  some  lord  not  going  with  an  army,  but  making  a  raid  or  incursion 
in  that  land?  In  this  case  do  the  rights  seem  to  be  likewise  acquired 
beforehand?  I  answer:  No.  ...  It  cannot  be  said  that  an  enterprise 
has  been  achieved,  and  rights  have  been  acquired  because  of  one  angle 
raid  or  incursion.  This  result  obtains  only  if  the  lord  in  question  has 
started  out  with  an  army  capable  of  acquiring  the  land  according  to  the 
requirements  of  the  case.  .  .  .  Then  we  have  to  deal  with  the  hypothesis 
.  .  .  that  some  lord  paramount  grants  that  right  of  occupation  re 
Integra  to  some  Uegeman.  This  has  been  performed  several  times  by  the 
Pope.  But  what  is  the  law  if  he  to  whom  the  right  is  awarded  neglects 
to  occupy?    The  question  is  whether  he  loses  that  right?    I  answer: 

•  Bonaini,  Ada  Henrid  VII  (1877),  Vol.  I,  p.  205. 

•  Sit^angsheriehie  der  k.  u,  k,  Akademie  der  Wiasenschaften  (1877),  Vol.  88,  p.  663.  Cf.  also 
John  Faber:  "The  Emperor  is  not  made  a  ruler  outside  the  boundaries  within  which  he  ia 
actually  obeyed  .  .  .  and  just  as  little  is  another  king  or  lord." 

^  Bartolus,  Comm.  in  Cod,,  I,  G.  2,  3,  28;  in  Woolf,  op.  cii.,  p.  135.  Cf.  also  Albericus  de 
Rosciate,  Comment,  in  primam  partem  Codicis  (1586)^  p.  7. 
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Yes;  he  loses  his  right  of  occupation  if  he  defers  it  without  due  reason. 
It  would  indeed  be  the  same,  if  he  went  with  an  army  .  .  .  and  then 
removes  the  same.    He  would  lose  that  right.' 

These  deductions  comprise  the  legal  maxims  of  the  time  of  Bartolus  which 
appear  in  a  hundred  contemporary  political  documents  and  pronounce- 
ments. It  is  not  the  object  of  this  article  to  give  a  complete  survey  of  the 
medieval  theory  of  territorial  sovereignty.  The  few  examples  already 
quoted  will  suffice.  A  more  detailed  exposition  of  the  medieval  conceptions 
in  the  field  of  international  law  will  be  the  aim  of  a  later  work. 

(d)  The  so-caUed  Papal  donations.  The  quotations  out  of  Bartolus' 
treatise  De  Instdia  have  already  mentioned  the  so-<ialled  Papal  donations. 
The  term  "donation"  is  misleading.  As  Bartolus  pointed  out,  the  Papal 
bulls  did  not  bestow  territories  on  princes;  they  only  legalized,  recognised, 
sanctioned  ex  post  facto  territorial  sovereignty  which  already  existed  in  fact, 
or  they  gave  assent,  and  thereby  legal  sanction  ex  ante  to  an  intended  oc- 
cupancy, to  a  condition  anticipated  in  the  future.  They  granted  then,  so  to 
speak,  an  inchoate  title,  the  jtie  ad  occupationem.  In  both  cases — ^to  use  an 
analogy  of  Roman  private  law  already  familiar  to  some  medieval  theorists — 
the  purpose  of  the  Papal  donation  was  to  convert  the  poseeesio  of  land,  ac- 
quired, or  to  be  acquired  in  future,  into  justam  dominium;  and  in  both  cases 
the  Papal  donation  could  not  replace  the  poseessio  or  render  it  superfluous. 
The  very  text  of  the  various  Papal  bulls  themselves  makes  this  rather  evi- 
dent. To  begin  with  the  LaudabUiier  of  Hadrian  IV,  on  which  England 
based  her  claims  to  Ireland,  or  with  the  famous  bull  of  Alexander  III  to  the 
King  of  Portugal,  dated  May  21, 1179,  where  we  read:  "All  the  regions  which 
you  will  have  rescued  from  the  hands  of  the  Saracens,  and  where  other 
neighboring  Christian  princes  could  not  acquire  any  legal  rights,  are  conceded 
by  us  to  your  Excellency,"  •  till  the  bull  Romanus  Pontifex  of  Nicholas  V, 
issued  on  January  8,  1455,  by  which  the  rule  over  the  lands  "already  ac- 
quired, or  to  be  acquired  in  future''  was  granted  to  Portugal  "after  they  have 
been  actually  acquired,"^®  or  the  Ea  quae  of  1506  which  confirmed  the  parti- 
tion of  the  colonies  between  Spain  and  Portugal  established  by  the  Treaty 
of  Tordesillas,  and  speaks  definitely  of  "discovered  and  occupied  islands.''  " 

Finally  Fuglsang  proves  from  the  text  of  the  Inter  caetera  of  Alexander  VI, 
dated  May  4, 1493,  that  the  aim  of  the  so-called  Papal  donations  was  in  fact 
the  conversion  to  Christianity  of  the  inhabitants  of  territories  which  were 
bestowed  on  the  King  of  Spain  and  of  Portugal,  and  points  out  that  "at  this 
time  a  conversion  of  heathens  to  the  Christian  faith  seemed  highly  improb- 
able without  effective  possession  and  dominion  over  the  territory  in  question. 
The  Pope  awarded  his  donations  only  in  order  to  fiurther  the  conversion  of 

s  Bartolus,  ConsUia,  Quaestionea  et  Tradahu  (1547),  p.  137. 

•  Migne,  Palrdogia  laHna,  Vol.  CC  (1855),  p.  1237. 
i<^  Mainardi,  BvUarum  ampL  coUectio,  Vol.  Ill  (1743),  p.  TOff. 
^^  da  Silva,  Corpo  Diplomatico  PorttLgneZf  Vol.  I,  p.  91. 
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the  inhabitants  of  the  discovered  territories  by  means  of  occupation  by 
Spain  and  Portugal;  he  was  interested,  therefore,  in  discoveries  <mly  as  far 
as  they  led  to  a  thorough  occupation."  ^ 

The  medieval  jurists  understood  the  significance  of  the  Papal  bulls  in 
precisely  the  same  manner  as  we  have  shown  above.  Bartolus  has  been 
quoted  previously;  in  another  treatise,  in  his  Cammeniariea  In  digestum 
vetuSf  he  says:  "The  Pope  and  the  Emperor  can  concede  to  our  Ejngs  realms 
which  they  are  holding  against  Saracens,  and  which  already  have  belonged 
to  us."  » 

II.  Thb  Classic  Period  of  Discovbbt  1450-1550 

(a)  Oeneral  remarks.  The  discoveries  of  the  great  explorers  during  the 
15th  and  16th  centuries  started  the  question  whether  the  appropriation  of 
newly  found  regions  by  means  of  land-marks  and  symbolic  acts  could  replace 
effective  occupation.  It  does  not  seem  in  point  to  speak  here  of  a  tendency 
to  recognise  "discoversr"  as  a  possessory  title.  At  no  time  was  the  fact  of 
discovery  alone  regarded  as  capable  of  granting  more  than  the  right  to  later 
appropriation.  like  the  so-called  Papal  donations,  discovery  also  seemed 
to  confer  only  the  jus  ad  rem.  No  convincing  evidence  can  be  put  forward 
that  discovery  at  any  time  has  been  deemed  sufficient  to  establi^  the  slight- 
est jus  in  re.  Whenever  statesmen  deduced  sovereign  rights  from  the  bare 
fact  of  discovery,  it  was  not  because  they  were  convinced  of  the  correctness 
of  their  argumentation,  but  because  they  had  no  better  arguments  to  support 
their  political  claims.  The  same  State  which  based  its  own  claims  on  dis- 
covery, refused  to  recognise  discovery  as  conferring  sovereign  title  whenever 
its  rivals  were  concerned. 

A  distinction  must  be  made  between  mere  discovery  and  the  legal  act  of 
appropriation  by  means  of  land-marks  and  symbols.  This  difference  is 
better  felt  than  perceived  by  the  theorists  and  statesmen  of  the  16th  and 
17th  centuries  when  they  tried  to  discriminate  between  "discovering"  and 
"finding."  That  distinction  already  appears  in  Charles  V's  famous  instruc- 
tion to  his  ambassador  Juan  de  Zuniga  of  December  18,  1523,  where  the 
Emperor  points  out  "that,  although  Mallucco  had  been  discovered  by  ships 
of  the  King  of  Portugal  .  .  . ,  it  could  not,  on  this  account,  ...  be  said 
that  Mallucco  had  been  found  by  him  .  .  .  ;  for  it  was  evident  that  to  ' find' 
required  possession,  and  that  which  was  not  taken  or  possessed  could  not 
be  said  to  be  found,  although  seen  or  discovered."  ^^  The  same  distinction, 
which  rests  upon  the  fact  that  detegere  in  Latin  means  "to  discover  casually,'' 
while  inventre  presupposes  a  conscious,  intended  activity  in  order  to  find  the 
thing  in  question,  recurs  in  numerous  governmental  pronouncements  and 
theoretical  treatises,  those  of  Gryphiander  and  Grotius  included.     Statesmen 

u  Fuglsang,  Der  Streit  urn  die  Instil  Pakruu  (1931),  p.  83. 

"  Bartolus,  Comm,  in  Dig.  Vet,,  II,  D.  19,  1,  67,  in  Woolf,  op.  eU.,  p.  73. 

^*  Goebel,  The  struggle  for  the  Falkland  Islands  (1927),  p.  96. 
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and  theorists  even  of  the  classic  period  of  discovery  seem  to  agree  that,  to  be 
acquired,  a  territory  must  be  "taken  or  possessed."  But  the  question  arose, 
when  could  a  newly  found  region  be  considered  as  being  "taken  or  possessed," 
i.e.f  whether  possession  presupposes  effective  occupation  or  only  a  oymboUo 
act  of  appropriation.  The  problem  we  have  to  deal  with,  which  engaged  the 
theory  of  international  law  for  nearly  five  hundred  years  without  being 
solved,  cannot  be  characterized  by  the  opposition  of  the  two  notions  of 
"discovery"  and  "possession"  under  such  a  general  conception  as  "acquisi- 
tion of  sovereign  rights,"  but  by  opposition  of  "symbolic  annexation,"  on  the 
one  hand,  and  "effective  occupation"  on  the  other,  under  the  general  title 
"possession." 

(b)  Document  meniianing  symbolic  annexation^  and  their  respective  theo- 
retical value.  There  is  no  doubt  that  since  the  end  of  the  16th  century  the 
official  acts  and  practices  of  governments  show  a  growing  inclination  to 
recognize  symbolic  act  of  annexation  of  a  newly  found  country  as  a  possessory 
title.  Henry  the  Seafarer,  who  died  in  1460,  ordered  that  crosses  and  marks 
be  erected  as  a  sign  of  Portuguese  dominion  in  regions  discovered  by  his 
fleet."  Many  of  the  instructions  and  charters  by  which  the  various  govern- 
ments authorized  adventurers,  scientists,  speculators  and  scholars  to  make 
discoveries  contain  a  similar  order.  In  his  TreaJtiee  on  International  Law  ^' 
Hyde  quotes  the  charter  which  on  March  5,  1496,  Henry  VII  of  England 
issued  to  Cabot,  by  which  John  Cabot  and  his  sons  were  authorized  not  only 
"to  seek  out,  discover,  and  find  whatsoever  islands,  countries,  regions  or 
provinces  of  the  heathens  and  infidels,  whatsoever  they  be,  and  in  what  part 
of  the  world  soever  they  be,  which  before  this  time  have  been  unknown  to  all 
Christians,"  but  also  "to  set  up  our  banners  and  ensigns  in  every  village, 
town,  castle,  island  or  mainland,  of  them  newly  found,"  and  to  "subdue, 
occupy  and  possess"  the  same  "as  our  vassals  and  lieutenants,  getting  unto 
us  the  rule,  title  and  jurisdiction  of  the  same." 

Another  similar  charter  which  Goebel  has  quoted  belongs  to  the  same 
period,  viz.,  the  patent  given  to  Alonzo  de  Hoyeda  by  Ferdinand  the  Catholic 
of  Spain  on  June  8,  1501.^^    It  contains  the  following  instruction: 

That  you  go  and  follow  that  coast  which  you  have  discovered  which 
extends  east  and  west  as  it  appears,  because  it  goes  towards  that  part 
where  it  has  been  reported  that  the  English  are  making  discoveries,  and 
that  you  set  up  marks  with  the  arms  of  their  Majesties  or  with  other 
signs  that  may  be  imderstood,  such  as  may  seem  fitting  to  you,  so  that 
it  may  be  known  that  you  have  discovered  that  land,  in  order  that  you 
may  stop  discoveries  of  the  English  in  that  direction. 

As  Goebel  points  out  when  he  quotes  the  instruction  to  Hoyeda,  according 
to  the  text  such  directions  to  erect  signs  are  not  a  conclusive  argument  that 

»»Tilby,  The  American  Ck)lonie8,  1683-17S3  (1911),  p.  16. 
i>Hyde,  Treatise  on  International  Law  (1922),  Vol.  I,  p.  163. 
^^  Goebel,  op.  eU.,  p.  91. 
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such  83nnbolic  acts  were  considered  as  a  substitute  for  effective  possession, 
bestowing  the  full  possessory  title.  They  may  be  interpreted  also  as  a  device 
to  show  to  the  world  that  an  inchoate  title  to  the  discovered  region  was 
acquired  which  rendered  it  terra  prohibita  as  far  as  other  States  were  c(m- 
cemedy  but  which  did  not  yet  grant  full  control  or  discretion  in  regard  to  the 
territory  to  the  State  whose  signs  were  erected.  The  inchoate  title  finally 
perishes  unless  it  is  followed  and  perfected  by  effective  possession  in  a 
reasonable  time.  If  one  considers  the  fact  to  which  Fuglsang  ^"  refers,  that 
in  most  cases  the  discoverers  of  the  New  World  left  garrisons  on  the  newly- 
f oimd  coast  and  forced  their  way  into  the  interior  of  the  country  in  order  to 
subdue  it  effectively,  the  interpretation  mentioned  becomes  highly  probable. 

(c)  Documents  mentioning  effective  occupation^  and  their  respective  theoretical 
value.  Besides  the  charters  which  deal  with  s3nnbolic  appropriation, 
others  exist  which  speak  of  effective  and  actual  occupation.  Goebel, 
Fuglsang  and  Bleiber  quote  a  series  of  instructions  of  this  kind  out  of  which 
we  may  analyse  only  some  few  of  historical  importance. 

The  first  instruction,  for  instance,  which  the  Spanish  monarchs  Ferdinand 
the  Catholic  and  Isabella  issued  in  1492  to  Columbus  speaks,  according  to 
Goebely^*  of  the  discovery  and  acquisition  {ganar)  of  new  islands  and  main- 
lands, and  also  of  their  conquest  {conquer).  The  second  patent  to  Columbus 
of  May  23, 1493,  ''speaks  of  the  purpose  of  mastering  and  holding  {eenoTear  y 
poseer)  the  islands  and  terra  firma  already  taken  possession  of"  '^  by  the 
solemn  s3nnbolic  act  described  by  Columbus  in  his  journal  on  October  12, 
1492,'^  in  the  name  of  the  Spanish  monarchs.  In  all  these  charters  and  pat- 
ents no  evidence  can  be  f oimd  that,  to  acquire  a  region  newly  discovered,  the 
symbolic  act  of  planting  crosses  and  marks,  as  performed  by  Columbus  on 
his  first  voyage,  was  considered  to  be  a  sufficient  title.  The  quoted  text  of 
the  second  patent,  which  we  may  fairly  interpret  as  an  order  to  complete  the 
inchoate  title  acquired  by  s3nnbolic  annexation,  seems  to  express  rather  a 
contrary  condition  of  what  is  required  by  law. 

The  same  may  be  said  of  the  "Charter  of  the  Academy"  of  King  Henry  IV 
of  France,  to  which  Bleiber  ^  refers  in  order  to  demonstrate  the  truth  of  his 
statement  that  the  acquisition  of  newly-found  coimtries  by  means  of  marks 
and  symbolic  acts  was  at  one  time  considered  as  a  full  possessory  title. 
According  to  Bleiber,  the  king  gave  instruction  ''to  make  discoveries  and  to 
exercise  the  royal  power  over  the  regions  between  40®  and  46**" — ^a  formula 
which  seems  to  indicate  that  the  effective  and  actual  exercise  of  a  ruling 
authority,  i.e.,  effective  possession,  was  intended. 

While  the  instructions  issued  to  Cabot  in  1496  speak  of  S3rmbolic  annexa- 
tion as  well  as  of  conquest  and  occupancy,  the  succeeding  English  charters 
aim  first  of  all  at  the  colonization  of  newly-foimd  lands.    By  his  patent  of 

1*  Fuglsang,  op.  eU.,  p.  81.  ^*  Goebel,  op.  eU.,  p.  88. 

«•  Ihid.,  p.  90.  "  Hyde,  op.  eU.,  p.  163. 

*»  Bleiber,  BrUdeckung  ok  BechMtdfUr  den  Gebietaerwrb  (1933),  p.  68. 


DI8G07EBT  IK  INTEBNATIONAL  LAW  465 

December  9,  1502,  for  instance,  which  was  intended  to  make  clear  the  way 
for  the  first  imsuccessful  English  attempt  to  gain  a  footing  in  territories 
overseas,  Henry  VII  of  England  permitted  ''men  and  women  from  England 
to  settle  therein  and  to  improve  the  same  under  the  direction  of  these 
grantees  whom  we  hereby  empower  to  make  laws."  ^  Repeating  the  word- 
ing of  a  patent  given  by  Queen  Elizabeth  of  England  to  Sir  Humphrey 
Gilbert  (Jime  11, 1578),  the  famous  charter  to  Sir  Walter  Raleigh  of  March 
24,  1584,  which  formed  one  of  the  legal  foimdations  of  all  later  English 
colonial  rights  in  America,  authorized  Raleigh  ''to  discover  barbarous  coun- 
tries not  actually  possessed  of  any  Christian  prince  ...  to  occupy  .  .  . 
the  same  for  ever,"  and  to  found  colonies  there  subject  to  English  laws.*^ 

It  is  true  that,  logically,  the  existence  of  charters  and  instructions  speaking 
of  occupancy  and  colonization  cannot  be  alleged  as  a  conclusive  argument  for 
the  proposition  that  effective  possession  has  been  deemed  necessary  to  the 
sovereign  title  to  a  newly  f oimd  region.  Even  if  a  government  starts  from 
the  assimiption  that  the  bare  qrmbolic  act  of  planting  crosses  and  landmarks 
gives  it  a  full  and  sufficient  possessory  title  to  territory,  other  political  reasons 
miay  cause  it  to  order  effective  occupation.  Nevertheless,  the  fact  that  so 
many  charters  appear  to  speak  of  effective  possession  seems  to  weaken  the 
arguments  of  those  who,  from  the  order  repeated  in  dozens  of  different  char- 
ters to  erect  marks  and  signs  in  newly  f oimd  regions,  infer  a  rule  of  interna- 
tional law  that  these  qrmbolic  acts  bestowed  at  that  time  full  rights  of 
sovereignty. 

Most  of  the  Papal  bulls,  as  well  as  a  series  of  charters  issued  to  explorers  by 
Spain  and  Portugal,  England  and  France,  contain  a  clause  which  the  English 
patent  of  1502  worded  as  follows: 

Provided  alwa3rs  that  in  no  manner  shall  they  enter  upon  or  hinder 
those  countries,  nations,  regions  or  provinces,  heathen  or  infidel,  which 
have  previously  been  f oimd  by  the  subjects  of  our  most  dear  brother  and 
cousin  the  King  of  Portugal,  or  any  other  prince,  friend,  or  neighbor  of 
ourselves,  and  which  already  are  in  the  possession  of  the  said  princes. 

A  great  number  of  patents  provided  further  that  in  the  land  settled  by  the 
grantees  the  right  was  conferred  upon  them  to  oust  all  intruders.  Referring 
to  such  stipulations  in  the  English  charter  of  1502,  Goebel  ^  notes  that  the 
form  of  these  patents  "is  exceedingly  interesting"  not  only  "because  the 
navigators  were  warned  away  from  lands  discovered  and  already  in  the 
possession  of  other  princes,"  while  they  were  allowed  to  enter  every  country 
not  yet  possessed,  but  also  because  the  provision  to  oust  intruders  "is  a  most 
cogent  proof"  that  the  kings  who  issued  those  patents  recognized  effective 
occupation,  sufficient  to  restrain  intruders,  as  the  only  true  source  of  right. 
From  both  of  these  facts,  according  to  Goebel,  "it  seems  fair  to  assume"  that 
the  said  sovereigns  "regarded  the  claims  of  the  Spanish  and  Portuguese  to 

"  Tilby,  op.  cit.,  p.  27.  «<  Tilby,  op.  cU,,  p.  52.  "  Goebel,  op.  eU.,  p.  68. 


456  THB  ▲MEBIGAN  JOURNAL  OV  INTERNATIONAL  LAW 

certain  exclusive  rights  in  the  new  continent  as  defensible  only  in  so  far  as 
these  claims  were  supported  by  actual  possession."  We  deem  only  the 
second  of  Goebel's  conclusions  to  be  a  fair  and  convincing  interpretation. 
As  to  the  first,  we  refer  to  our  introductory  remarks  where  we  argued  that 
possession  does  not  mean  always  or  of  necessity  actual  and  effective  occupa- 
tion. 

We  do  not  venture  indeed  to  draw  any  final  conclusions  from  these  few 
spectacular  cases  which  were  sufficiently  notorious  to  get  into  nearly  every 
book  on  the  subject  and  to  be  repeated  by  a  dozen  modem  writers.  Five  or 
ten  facts  or  docimients  scarcely  give  us  even  a  rough  idea  of  what  the  prac- 
tice of  nations  for  a  whole  century  tended  to  recognize  as  legally  binding. 
By  their  similarity  they  may  be  suggested  as  proving  a  tendency  in  interna- 
tional practice,  but  no  more.  A  few  prominent  cases  are  not  sufficient  to 
prove  that  a  rule  of  international  law  existed  at  a  certain  time  and  was 
actually  binding  on  States.  A  thorough  and  exhaustive  examination  of  the 
practice  of  nations  at  the  time  in  question  is  indispensable.  Such  an  exami- 
nation being  beyond  our  purpose,  we  prefer  to  restrict  ourselves  to  establish- 
ing the  fact  that  Goebel's  work  is  practically  the  only  one  to  which  Adair's 
comment  on  Nys  ^  can  be  appUed,  that  it  is  the  ''one  outstanding  example  of 
an  attempt  to  combine  the  legal  and  the  historical  points  of  view."  Neither 
of  Bleiber  nor  of  Fuglsang  can  the  same  be  said;  and,  unless  based  on  such  a 
minute  examination,  the  assertion  that,  at  some  time,  discovery  and  sym- 
bolic annexation  were  considered  to  be  a  full  and  sufficient  titie,  is  as  un- 
soimd  as  the  contrary  statement  that  at  this  period  of  the  law  of  discovery, 
fictitious  occupation  gave  an  inchoate  title. 

(d)  Documents  of  ambigxuma  meaning.  Moreover,  in  most  cases  where 
they  are  quoted,  these  five  or  ten  outstanding  facts  and  famous  docimients 
are  rather  ambiguous.  This  ambiguity,  for  instance,  appears  in  the  case  of 
the  diplomatic  instructions  which  the  kings  of  Spain  issued  to  their  ambas- 
sadors concerning  negotiations  about  newly  found  regions,  and  on  which  the 
defenders  of  the  doctrine  of  effectiveness  rely  to  justify  their  opinion.  The 
most  famous  of  these  instructions  are  those  of  Charles  V  to  his  ambassador  at 
the  Portuguese  Court,  Juan  de  Zuniga,  in  the  Mallucco  Case.  On  December 
18, 1523,  the  Emperor,  on  the  one  hand,  writes:  "The  right  of  our  ownership 
and  possession  was  evident  because  of  our  just  occupation.  At  least  it 
could  not  be  denied  that  we  had  based  our  intention  on  customary  law,  ac- 
cording to  which  newly  found  islands  and  mainlands  belong  to  him  who 
occupied  and  took  possession  of  them  first,  and  they  remain  his."  On  the 
other  hand,  Bleiber  ^^  suggests  that  one  ought  to  deduce  from  the  very  fact  of 
discovery,  and  indeed  of  anchoring  on  the  shores  of  the  islands  being  men- 
tioned elsewhere  in  the  same  instructions,  that  Charles  V  was  aware  that 
these  facts  had  legally  some  positive  effect.     Bleiber's  deduction  does  not 

*•  Adair,  The  Exterritoriality  of  Ambassadors  in  the  16th  and  17th  Centuries  (1929),  p.  3. 
*'  Bleiber,  op,  cU,,  p.  17. 
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convince  us.  The  instruction  itself  shows  the  legal  significance  imputed  to 
the  bare  fact  of  discovery,  and  the  quotation,  for  instance,  ''Nor  has  the 
King  of  Portugal's  fleet  touched  at  the  islands  or  anchored  on  their  shores," 
can  in  connection  with  the  whole  passage  be  understood  only  in  the  following 
sense:  ''As  the  Portuguese  fleet  has  not  even  touched  at  the  islands  or  an- 
chored on  their  coasts,  still  less  could  the  King  of  Portugal  have  taken  pos- 
session of  the  islands  in  any  legally  effective  way." 

The  question  we  have  to  deal  with  played  a  large  part  again  in  the  negoti- 
ations between  Spain  and  Portugal  in  1528  and  1529  which  led  to  the  Treaty 
of  Saragossa,  on  April  22,  1529.  Bleiber  '*  finds  in  the  rather  ambiguous 
text  of  that  treaty  evidence  for  his  assertion  that  at  some  time  discovery 
or  symbolic  annexation  was  deemed  to  grant  full  territorial  sovereignty  over 
newly  f oimd  regions.  We  cannot  agree  with  Bleiber.  In  our  opinion,  the 
text  of  the  treaty  can  be  urged  rather  to  disprove  than  to  confirm  Bleiber's 
thesis.  The  definite  treaty,  indeed,  stipulates  that  "should  the  Spaniards 
discover  or  find  any  islands  or  lands  while  navigating  within  the  said  line, 
such  islands  or  lands  shall  belong  freely  and  actually  to  the  said  lord  the 
King  of  Portugal  and  his  successors,  as  if  they  were  discovered,  found,  and 
taken  possession  of  by  his  own  captsdns  and  vassals  at  such  time,"  '*  and  does 
not  speak  of  actual  occupation.  But  it  cannot  be  considered  without  regard 
to  legal  opinions  expressed  during  the  negotiations  and  in  former  drafts  which 
preceded  the  final,  and  rather  ambiguous,  wording.  Davenport  '^  quotes 
one  of  those  drafts  which  contains  the  following  passage: 

It  has  been  stipulated  and  agreed  between  the  aforesaid  kings  of 
Castile  and  of  Portugal  .  .  .  that  none  ofthese  kings  should  set /oo(  on, 
discover  or  occupy  .  .  .  any  land  within  the  limits  and  the  boundaries 
of  the  other;  and  should  the  one  occupy  now  or  in  future  any  land 
within  the  limits  of  the  other,  restUuium  should  be  made  on  request  .  .  . 
as  soon  as  possible  to  the  king  between  whose  boundaries  and  limits  it  is 
contained. 

This  draft  speaks  indeed  of  effective  occupation.  "To  occupy"  and  "to 
discover  and  find"  seem  to  be  used  during  these  negotiations  nearly  as  syno- 
nyms and  interchangeable.  It  is  hardly  possible  therefore  to  draw  any 
conclusion  in  the  matter  from  the  wording  of  the  treaty  in  question. 

III.  The  Third  Period  1560-1800 

(a)  France  and  England  emphasize  the  importance  of  actual  occupation 
against  Spanish  claims.  By  the  appearance  of  other  Powers,  such  as  France 
and  England,  which  opposed  the  Spanish  and  Portuguese  claims  to  sov- 
ereignty over  three-quarters  of  the  world  in  the  middle  of  the  16th  century,  a 
turning  point  occurred  in  the  conception  of  the  significance  of  symbolic  an- 

"  Bleiber,  op.  cU,,  p.  67. 

'*  Davenport,  European  Treaties  Bearing  on  the  History  of  the  United  States,  Vol.  I  (1917), 
p.  102.  *^  Davenport,  op.  cU.,  p.  147. 
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nexation.  It  was  but  natural  that  these  Powers,  making  ''their  way  into  the 
distant  regions  from  which  the  Pope,  Portugal  and  Spain  desired  to  exclude 
them/'  *^  were  inclined  to  deny  the  validity  of  symbolic  annexation  and  laid 
stress  upon  the  necessity  of  actual  occupancy.  On  the  other  hand,  both 
Spain  and  Portugal,  which  in  their  mutual  relations  and  disputes  had  not 
seldom  emphasized  the  necessity  of  efifective  occupation,  began  to  repel  their 
new  common  enemies  by  pointing  out  the  full  value  and  sufficiency  both  of 
the  Papal  donations  and  of  discovery  and  symbolic  annexation  as  possessory 
titles. 

To  show  that  even  in  the  16th  century  effective  occupation  was  required 
for  the  acquisition  of  sovereignty  over  newly  found  regions,  negotiations  be- 
tween France  and  Spain  at  Ch&teau-Cambr63is,  in  1559,  are  quoted  nearly 
as  often  as  the  above-mentioned  Spanish-Portuguese  pourparlers  preceding 
the  treaty  of  1524.  According  to  Davenport,"  the  French  delegates  at 
Ch&teau-Cambrdsis,  ''making  a  distinction  used  by  the  English  merchants 
during  the  Anglo-Portuguese  negotiations  of  1555,  would  not  agree  to  ex- 
cluding Frenchmen  from  places  discovered  by  them  and  not  actually  subject 
to  the  kings  of  Portugal  or  Castile."  They  would  only  consent  "that  the 
French  keep  away  from  lands  actually  possessed  by  the  aforesaid  sovereigns." 
Davenport  quotes  two  letters  on  these  negotiations  one  of  which  is  of  particu- 
lar interest.  On  March  13, 1559,  the  Spanish  plenipotentiaries  at  Ch&teau- 
Cambr^is  wrote  to  King  Philip  II  of  Spain  as  follows : 

We  have  discussed  for  a  long  time  the  question  of  prohibiting  the 
French  from  sailing  to  India;  but  we  have  not  succeeded  in  inducing 
them  to  exclude  their  subjects  from  such  navigation  entirelv,  nor  to 
confine  it  at  least  within  certain  limits  in  such  a  way  that  they  should  not 
be  allowed  to  go  to  such  places  which  are  discovered  by  us,  but  are  not 
actually  subject  to  the  King  of  Spain  or  Portugal.  They  are  willing 
only  to  consent  not  to  go  to  the  territories  actually  possessed  by  Your 
Majesty  or  the  King  of  Portugal.  .  .  .  They  allege  the  ordinary  argu- 
ment that  the  sea  is  common  and  free,  while  we  are  relying  upon  the 
principles  laid  down  in  the  bulls  of  Pope  Alexander  and  Jules  II  .  .  . 
and  pointing  out  that  it  would  be  in  no  way  right  that  other  States  come 
to  enjoy  the  work  and  the  expenses  made  by  others  in  order  to  discover 
India. 

The  same  arguments  were  put  forward  against  Spanish  pretensions  almost 
twenty  years  later  by  the  English,  who  seem  to  have  emphasized  from  the 
beginning  of  their  colonial  activity  the  importance  of  actual  occupation. 
We  mentioned  above  the  first  English  charters  issued  by  Henry  VII  to  Cabot 
in  1496  and  1502,  and  by  Queen  Elizabeth  to  Sir  Humphrey  Gilbert  in  1678, 
and  to  Sir  Walter  Raleigh  in  1584.  The  most  precise  statement  of  the  Eng- 
lish attitude  in  the  matter  is  in  Queen  Elizabeth's  reply  to  Mendoza,  the 
Spanish  ambassador  at  her  court,  in  1580.  According  to  Goebel,*^  the 
Queen  did  not  only  reject  the  reliance  on  Papal  donations  as  sufficient  basis 

»*  Davenport,  op.  cU.,  p.  2.        "  Davenport,  op.  cit.y  p.  220.        »*  Goebel,  op.  cU.,  p.  63. 
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a  sovereign  title  to  newly-found  lands,  and  alleged,  as  the  French  eommis- 
>ners  did  twenty  years  before,  ''the  ordinary  argument  that  the  sea  is 
»mmon  and  free,"  but  she  also  pointed  out  that  ''she  would  not  persuade 
nrself  that  the  Indies  are  the  rightful  property  of  Spain  .  .  .  only  on  the 
ound  that  the  Spaniards  have  touched  here  and  there,  have  erected  shelters, 
ive  given  names  to  a  river  or  promontory,  acts  which  cannot  confer  prop- 
ty.  So  that  .  .  .  this  imaginary  proprietorship  ought  not  to  hinder  other 
inces  from  carrying  on  commerce  in  these  regions  and  from  establishing 
Monies  where  Spaniards  are  not  residing,  without  the  least  violation  of  the 
w  of  nations." 

(b)  The  later  English  attitude.  Davenport  ^  points  out  that  "since  1555 
le  claim  that  Englishmen  had  a  right  to  visit  such  parts  of  the  Indies  as 
ere  not  actually  held  by  Spain  had  been  maintained,"  and  instructions  to 
nglish  commissioners  for  negotiations  with  Spain  in  1587,  1600  and  1604, 
loted  by  Hyde,**  show  indeed  that  the  principle  which  was  embodied  in  the 
larter  granted  to  the  English  East  India  Company  on  December  31, 1600, 
tat  the  ascertaining  of  the  existence  of  territory  and  the  formal  taking 
Msession  might  not  suffice  to  create  a  complete  right  of  property  and  con- 
ol,  and  that  no  State  is  allowed  to  prohibit  merchants  of  other  States  from 
isiting  places  not  actually  occupied  by  itself,  was  the  basis  of  the  English 
3licy.  The  following  passages  in  the  instructions  of  1587  and  of  May  22, 
(04,  may  be  quoted.    The  instruction  of  1587  reads: 

• 

And  likewise  it  is  no  reason  by  a  large  naming  of  the  Indies,  to  bar  our 
merchants  to  trade  in  any  place  discovered  or  to  be  discovered  by  our 
own  people  where  neither  in  the  time  of  the  Emperor  Charles  nor  of  the 
King  that  now  is,  any  Spaniard,  Portuguese,  or  any  other  Christian 
people  have  had  any  habitation,  residence,  or  resort. 

he  instruction  of  1604  runs: 

And  yet  because  it  shall  appear  that  we  will  not  be  found  unreason- 
able ...  we  are  contented  to  prohibit  our  subjects  from  all  repairing 
to  any  places  where  they — viz.,  the  Spaniards — ^are  planted,  but  only  to 
seek  their  traffic  by  their  own  discoveries  in  other  places,  whereof  there 
are  so  infinite  dimensions  of  vast  and  great  territories,  as  they  have 
themselves  no  kind  of  interest  in  it,  but  trade  with  divers  great  kings 
of  those  countries  but  as  foreigners  and  strangers,  from  which  to  bar  us 
by  accord,  seeing  it  is  not  in  his — viz.,  the  Spanish  King's — power  to  do 
it  by  force  •  .  .  were  both  an  unldndness  and  an  indignity  to  be 
offered.'* 

In  order  to  show  that  "into  the  opening  years  of  the  17th  century  .  .  . 
lere  was  no  pretension  that  discovery  could  be  the  source  of  title,"  Goebel  *^ 
ifers  to  the  official  English  attitude  in  later  disputes  with  Spain  and  the 
Netherlands  in  1621.    True,  in  these  disputes  the  principle  question  was  not 

»*  Davenport,  op.  cU.,  p.  6.  *•  Hyde,  op.  eU.,  p.  164. 

••  Davenport,  op.  cU.,  p.  247.  »^  Goebel,  op.  cU.f  p.  Ill  fit. 
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whether  discovery  or  symbolic  annexation  could  confer  sovereign  rights,  but, 
after  a  territory  had  been  appropriated  by  qrmboUc  acts  or  partiid  occupa- 
tion, to  what  extent  could  it  be  considered  to  be  taken  in  possession.  Goe- 
bePs  conclusion  from  the  quoted  passages  may  seem  therefore  somewhat  un- 
fair. They  show,  however,  the  great  importance  the  Rnglish  laid  on  actual 
occupation.  In  the  dispute  with  Spain,  the  English  point  of  view  ''on  the 
rights  over  the  new  territories  was  expressed  in  the  House  of  Commons  by 
Sir  Edward  Sandys,  who  requested  that  the  King's  right  to  the  Amazon  land 
be  considered  'that  plantation  there  being  first  made  by  his  subjects  about 
twelve  years  ago.'  He  then  denied  the  validity  of  the  bull  of  Alexander  VI 
to  give  title;  and  added  that  'if  the  King  will  not  take  on  him  the  sovereignty 
of  that  country  and  territory,  yet,  it  being  a  vast  country,  it  is  by  the  law  of 
nations  and  nature  the  occupiers;  for  in  such  cases  Segea  est  occupanits,  it  is  a 
good  title  and  claim.'  In  liie  same  year.  Sir  Dudley  Carter  was  instructed 
to  use  similar  language  in  protesting  against  the  projected  Dutch  colony  at 
Manhattan.  The  instruction  reads : '  You  should  represent  these  things  unto 
the  States  General  in  His  Majesty's  name  (who,yure  primae  occupaUanis,  has  a 
good  and  sufficient  title  to  those  parts)  and  require  of  them  that  as  well  those 
ships  as  their  further  prosecution  of  the  plantation  may  be  presently  stajred!" 

(c)  The  discovery  off  and  the  acqutaition  of  eooereigniy  ooer  Atuiralia.  In 
speaking  of  the  "liu^  naming  of  the  Indies,"  and  of  the  "infinite  dimensioDS 
of  vaste  and  great  territories"  over  which  the  Spaniard  claimed  sovereignty 
on  the  basis  of  their  discovery  and  bare  qrmboUc  annexation,  these  instruc- 
tions to  English  negotiators  allude  to  the  principal  objection  which  was  ad- 
duced at  all  times  against  the  assertion  that  a  symbolic  act  gives  sovereign 
rights.  Apart  from  the  case  when  a  small  island  is  in  question,  no  standard 
can  be  found  as  to  what  space  of  land  is  taken  into  possession  by  the  planting 
of  landmarks  and  the  hoisting  of  flags  on  a  few  points  here  and  there  on  the 
coast.  There  is  no  criterion  to  define  whether  by  such  a  S3rmbolic  act  sov- 
ereign rights  are  acquired  over  the  whole  of  a  continent,  or  only  over  land 
within  a  certain  radius  in  the  centre  of  which  the  landmark  is  fixed.  The 
history  of  the  acquisition  of  Australia  may  be  adduced  as  an  example  of  that 
difficulty  which,  except  in  the  case  mentioned  of  symbolic  annexation  of  a 
small  island,  nearly  alwa3rs  arises.  Besides,  the  early  history  of  Australia 
shows  again  that  in  the  17th  and  18th  centuries  bare  symbolic  annexation 
was  considered  not  to  grant  full  sovereign  rights  over  newly  found  regions, 
but  only  an  inchoate  title  which  finally  perished  unless  followed  and  perfected 
by  actual  occupancy  within  a  reasonable  time. 

Bleiber  '^  quotes  the  instruction  which  in  1642  the  Dutch  gave  to  Tasman, 
Australia's  first  explorer:  "You  are  to  take  possession  everywhere  ...  by 
means  of  posts  and  plates,  and  declare  an  intention  ...  to  establish  a  col- 
ony,^* as  well  as  the  instructioi\to  Cook,  issued  by  King  George  III  of  Eng- 
land in  1770:  "If  you  find  the  country  uninhabited,  take  possession  of  it  for 

**  Bleiber,  op.  eU.,  p.  69. 
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His  Majesty  by  setting  up  proper  marks  and  inscriptions  as  first  discoverers 
and  possessors."  Part  of  the  same  immense  territory  annexed  by  Tasman 
in  1642  on  behalf  of  the  Netherlands  by  means  of  a  symbolic  act  was  taken 
possession  of  by  Cook  in  the  same  way  in  1770  by  hoisting  the  English  flag 
on  the  coast  of  New  Holland.  But,  contrary  to  the  Dutch  attitude  130 
years  before,  the  English  hastened  to  perfect  the  symboUc  annexation  of  1770 
by  starting  an  actual  occupation  in  1788.  In  the  first  years  of  the  19th 
century  that  occupation,  without  any  legal  objections  by  the  Dutch,  ex- 
tended to  the  very  region  where  150  years  before  Tasman  had  planted  land- 
marks containing  the  Dutch  insignia.  It  may  be  noted  that  it  was  prob- 
ably not  the  Dutch  (who  gave  the  continent  their  name)  but  the  Portuguese 
who  were  the  first  to  discover  Australia  and  take  possession  of  it  by  qrmboUc 
acts.'* 

(d)  The  contemporary  doctrine.  While  we  could  establish  that  in  the  prac- 
tice of  nations  from  the  end  of  the  15th  century  a  growing  inclination  existed 
to  regard  the  symbolic  act  of  annexation  of  a  newly  f oimd  country  as  at  least 
an  inchoate  title,  and  while  it  does  not  seem  imwarranted  to  consider  the 
introduction  of  the  notion  of  the  ''inchoate  title"  into  the  practice  of  nations 
as  a  result  of  the  synthesis  of  the  two  opposing  attitudes  of  the  Iberian  and 
the  Non-Iberian  colonizing  Powers  in  the  manner  which  we  tried  to  illustrate 
from  a  few  official  pronouncements,  contemporary  theorists  deemed  such 
qrmboUc  acts  to  be  completely  ineffectual.  We  mentioned  Gryphiander 
who  emphasized  in  his  treatise  on  islands  that  the  material  seizure  of  an  island 
is  required,^^  and  Grotius'  famous  dictum  that  ''to  find"  does  not  mean  "to 
assume  by  ocular  proof,"  but  "to  seize."  ** 

Vattel  was  the  first  who  combined  the  dogma  of  doctrine  with  the  ex- 
perience of  the  practice  of  States.  "After  a  State  has  sufficiently  shown,"  he 
said,  "its  will  in  the  matter,  another  cannot  deprive  it.  .  .  .  Thus  navigators 
who  are  invested  with  a  commission  from  their  sovereigns  and  going  on  a 
voyage  of  discovery  come  across  islands  or  other  vast  lands,  have  alwa3rs 
taken  possession  thereof  on  behalf  of  their  nation;  and  usually  that  title 
has  been  respected,  provided  it  has  been  followed  later  by  actual  posses- 
sion." « 

The  modem  Anglo-Saxon  theory  of  the  inchoate  title,  acquired  by  a  sym- 
bolic act  and  to  be  completed  in  due  time  by  actual  occupation,  is  based  on 
this  famous  passage.  The  argument  has  been  raised  against  that  doctrine^ 
that  there  is  no  rule  as  to  the  delay  after  the  formal  act  of  annexation  within 
which  the  effective  occupation  has  to  be  performed.  There  seems  to  be  no 
criterion  as  to  the  period  involved  by  the  expression  "due  and  reasonable 

**  Jose,  History  of  Australasia  (1909),  pctsaim, 

*^  Gryphiander,  Tractatua  de  InaulU  (1623),  p.  268. 

*>  Grotius,  Mare  lAbemm  (New  York,  1916),  p.  11. 

^  Vattel,  Le  Droit  dea  Gens  (Washington,  1916),  p.  196. 

**  Cf,  Bleiber,  op.  cit,  p.  64. 
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time."  This  objection  is  not  fair.  Certainly,  a  precise  number  of  yean 
cannot  be  indicated.  But,  as  Fuglsang  ^  pointed  out,  any  rigid  stipulation 
in  the  matter  would  be  contrary  to  the  sense  of  an  inchoate  title. 

If  international  law  grants  an  inchoate  title  to  the  discovering  State, 
it  does  it  in  order  to  give  the  State  the  possibility  to  enjoy  the  effects  of 
its  discovery.  Therefore,  it  needs  a  certain  time  to  ascertain  wheUier 
an  effective  occupation  would  be  possible  and  politicidly  feamble,  and 
whether  it  would  be  worthwhile,  and  it  needs  time  again  to  perform  the 
occupation.  .  .  .  The  exact  space  of  this  time  depends  always  on  the 
facts  in  the  concrete  case.  The  term  of  one  year,  as  proposed  by  Fau- 
chille,  as  well  as  that  of  25  years,  suggested  by  Field  and  Rore,  may  be 
sometimes  too  short,  sometimes  too  long  a  delay. 

IV.  Ths  Foubth  Period:  The  Rules  of  the  Present  Tdod.     (Attempt 

AT  A  Constructive  Theory) 

(a)  Oeneral  remarks.  The  question  whether  qrmbolic  annexation  gives 
any  sovereign  rights  over  newly  foimd  lands  arose  again  when  in  the  19th 
century  the  Great  Powers  began  to  build  up  colonial  empires.  Both  the  doc- 
trine and  practice  of  this  time  were  greatly  influenced  by  a  rigid  theory  which 
recognised  effective  occupation  to  be  in  every  possible  case  the  only  sufficient 
title  of  territorial  sovereignty.  But  while  the  practice  of  nations  soon  broke 
the  narrow  frame  of  that  theory,  it  was  only  in  recent  years  that  the  doctrine 
of  international  law  was  evolved  to  soften  the  frozen  rigidity  of  that  dogma. 
To  the  best  of  my  knowledge,  Verdross  in  his  lectures  on  General  rules  regard- 
ing the  law  of  peace,  which  he  gave  at  The  Hague  in  1929,  and  again  Smedal  in 
his  outstanding  work  on  the  Acquisitt(m  of  sovereignty  over  polar  territories^ 
were  the  first  to  arrive  at  a  true  interpretation  of  the  facts  by  combining  both 
the  principle  of  effectiveness  with  that  of  the  ''international  standard,"  and 
by  disclosing  the  intrinsic  sense  of  effective  occupation.  Effectiveness, 
according  to  Verdross,^  means  "displa3dng  only  such  activity  as  would  be 
shown,  under  analogous  circumstances,  by  any  State  normally  organized," 
or,  as  Smedal  ^  asserts,  ''the  ability  to  secure  respect  for  acquired  rights, 
freedom  of  traffic  and  transit  together  with  the  maintenance  of  order"  within 
the  regions  in  question.  It  is  owing  to  that  new  conception  of  effectiveness, 
with  its  defining-lines  drawn  by  the  "international  standard"  and  by  the 
intrinsic  aim  of  the  rule,  that  the  prospect  was  opened  towards  the  wide 
world  of  facts,  and  the  way  was  cleared  for  observations  of  poUtical  reality. 
These  observations  have  revealed  three  important  rules  of  international 
law  implicit  in  the  general  principle  of  effectiveness.  We  may  phrase  these 
rules  in  the  following  way: 

(1)  Without  prejudice  to  the  general  principle  which  requires  effective  oc- 

«« Fuglsang,  op,  cU.,  p.  05  ff. 

^  Verdro88,  **Rhgles  ghUrales  du  droit  iniemational  de  la  paix,"  Aeadhme  de  Droit  Inter' 
national,  RecueU  des  Cours,  1930,  p.  09. 

^  Smedal,  De  V acquisition  de  souveraineti  .  .  .  (1932),  p.  51. 
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cupation,  sovereignty  over  a  region  completely  uninhabited  and  seldom 
frequented  is  acquired  merely  by  symbolic  annexation. 

(2)  Effective  occupation  as  generally  required  does  not  imply  its  extension 
to  every  nook  and  comer.  It  is  sufficient  to  dispose  at  some  places  within  the 
territory  of  such  a  strong  force  that  its  power  can  be  extended  if  necessary 
over  the  whole  region  in  order  to  guarantee  a  certain  minimum  of  legal  order 
and  legal  protection  within  the  boimdaries,  and  to  exclude  any  interference 
from  a  third  State  (virtual  effectiveness). 

(3)  Besides  effective  occupation,  geographic  contiguity  is  recognised  to  be 
a  full  and  sufficient  sovereign  title. 

(b)  Distinction  to  be  drawn  between  the  acquisition  of  inhabited  and  unin- 
habited regions.  In  the  Clipperton  Island  Case  the  award  of  the  King  of 
Italy,  of  January  28,  1931,  stated  that,  usually,  to  perfect  the  procedure  of 
acquiring  territorial  sovereignty  beginning  with  s3nnbolic  annexation,  later 
occupation  is  necessary  in  order  to  enable  the  occupier  to  effect  his  exclusive 
rights  and  make  his  laws  respected;  but  in  exceptional  cases,  when  com- 
pletely uninhabited  lands  are  concerned,  it  does  not  seem  requisite,  according 
to  the  award,  to  follow  that  procedure.  Such  territories  indeed  are,  as  the 
award  stated,  from  the  moment  when  the  occupying  State  makes  its  appear- 
ance there,  in  absolute  and  imdisputed  disposition  of  that  State.^'  It  may  be 
noted  that  symbolic  annexation  is  not,  as  Bleiber  ^*  believes,  the  natural  con- 
sequence of  discovery.  The  award  does  not  rely  on  the  fact  of  discovery  of 
the  island  by  the  French  in  1857,  but  on  the  act  of  qrmbolic  annexation  in 
1858. 

The  award  in  the  Clipperton  Island  Case  is  in  no  way  contradictory  to 
the  doctrine  which  recognizes  effective  occupation  to  be  the  only  full  pos- 
sessory title.  Effectiveness  means  actual  display  of  sovereign  rights;  it 
means  maintenance  of  a  certain  order  corresponding  to  the  international 
standard,  which,  of  course,  is  different  in  territories  sparsely  inhabited  and 
scarcely  frequented  by  foreigners  from  what  it  is  in  densely  peopled  trading 
places;  different  in  the  motherland  and  in  the  colonies,  and  governed  first 
of  all  by  the  aim  of  the  maintenance  of  such  order,  viz.,  the  protection  of  the 
rights  of  other  States,  such  as  the  right  to  integrity  and  inviolability  in  peace 
and  war.  Effectiveness  finally  means  the  guarantee  of  a  minimum  of  pro- 
tection to  one's  own  subjects  as  well  as  to  foreigners  coming  to  the  region. 
Elffectiveness  then  seems  to  be  best  illustrated  by  the  actual  display  of  sov- 
ereign rights,  the  maintenance  of  order,  and  protection.  But  as  a  matter  of 
fact  sovereign  rights  can  be  exercised  only  over  human  beings,  in  inhabited 
lands;  a  certain  order  can  be  maintained  only  amongst  human  beings,  i.e., 
again  in  inhabited  countries;  and  protection  too  can  be  granted  only  to  hu- 
man beings.  It  would  be  a  misconstruction  of  the  doctrine  of  effectiveness 
to  say  that  sovereignty  over  completely  tminhabited  lands  presupposes  in 
every  case  actual  occupation.    From  the  essence  of  that  doctrine  the  state- 

*^  Bleiber,  op,  cU,f  p.  91  fit.  ^  Bleiber,  op.  eU.,  p.  91 ;  cf.  Smedal,  op.  eU.,  p.  75  ff . 
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ment  in  the  award  must  be  accepted  that  the  first  unhindered  appearance 
of  a  sovereign  authority  in  an  uninhabited  region  involves  the  actual  acquisi- 
tion of  that  territory. 

The  Bouvet  Island  Case  is  referred  to  nearly  as  often  as  that  of  Clipperton 
Island.  The  facts  and  legal  situation  are  the  same,  triz.^  acquisition  of  terri- 
torial sovereignty  over  an  uninhabited  island  by  symbolic  acts  such  as  hoist- 
ing the  flag  and  reciting  solemn  declarations.  Great  Britain  by  her  with- 
drawal in  1928  seems  to  have  recognised  the  principle  involved.^* 

The  same  rule  seems  to  be  applied  in  another  arbitration  which  has  been 
greatly  discussed,  vu.,  that  of  the  Queen  of  Spain  in  the  Aves  Island  Case. 
In  our  opinion  it  is  foimded  both  on  the  geographic  contiguity  of  the  West 
Indian  territories  as  a  whole  to  which  the  island  belonged,  and  also  on  the 
fact  that  the  island,  uninhabited  and  incapable  of  any  habitation,  was  ac- 
tually annexed  by  its  discovery  and  qrmbolic  appropriation  by  Spain.^ 

The  same  distinction  between  inhabited  and  uninhabited  lands  is  drawn 
in  the  two  most  recent  awards  of  the  Hague  courts  deaUng  with  territorial 
sovereignty.  In  the  Island  of  Palmas  Case  the  arbitrator  pointed  out 
clearly  that  ''sovereignty  cannot  be  exercised  in  fact  at  every  moment  on 
every  point  of  a  territory:  The  intermittence  and  discontinuity  .  .  .  neces- 
sarily differ  according  as  inhabited  or  uninhabited  regions  are  involved."*^ 

And  in  the  Greenland  Arbitration  Case  the  Permanent  Court  of  Inter- 
national Justice,  after  establishing  the  principle  that  ''a  claim  to  sovereignty 
based  not  upon  some  particular  act  or  title  such  as  a  treaty  of  cession  but 
merely  upon  continued  display  of  authority,  involves  two  elements  each  d 
which  must  be  shown  to  exist:  the  intention  and  will  to  act  as  sovereign,  and 
some  actual  exercise  or  display  of  such  authority,"  continued: 

It  is  impossible  to  read  the  records  of  the  decisions  in  cases  as  to  terri- 
torial sovereignty  without  observing  that  in  many  cases  the  tribunal  has 
been  satisfied  with  very  little  in  the  way  of  the  actual  exercise  of  sovereign 
rights,  provided  that  the  other  State  could  not  make  out  a  superior 
claim.  This  is  particularly  true  in  the  case  of  claims  to  sovereignty 
over  areas  in  thinly  populated  or  unsettled  countries." 

It  may  be  mentioned  that  a  similar  distinction  between  inhabited  and  un- 
inhabited lands  is  made  in  a  memorandum  of  the  British  Privy  Coimcil  as 
early  as  1722,  to  which  Goebel^  refers.  As  far  as  ''a  new  and  uninhabited 
country"  is  concerned,  this  memorandum  presupposes  that  the  country  in 
question  is  placed  under  English  sovereignty  after  being  ''found  by  English 
subjects,"  i.e.,  by  the  s3nnbolic  act  of  annexation,  while  in  the  case  of  an- 
other, inhabited,  country  the  memorandum  states  that  "right  and  property 

"  Rabot,  "L7te  Bowd,"  in  La  Nature  (Paris,  1928),  p.  387  fif. 

^  Lapradelle-Politis,  Recueil  des  ArbUroffes  IrUemationaux,  Vol.  II  (1024),  p.  412  ff. 

^  Arbitration  in  the  Island  of  Palmaa  Giae,  p.  18. 

**  Arbitration  in  the  Greenland  Case,  p.  46;  ^.  Smedal,  op,  cU,,  p.  51. 

**  Goebel,  op,  eU,,  p.  106. 
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in  its  people  is  acquired"  after  the  King  has  ''conquered"  the  country,  i.e., 
by  its  effective  occupation. 

(c)  Virtual  effectiveness:  The  general  principle.  One  can  gather  from  the 
sense  of  effectiveness  as  shown  above,  that  effective  occupation  cannot  mean 
its  extension  to  every  nook  and  comer.  If  the  invader  disposes  at  some  few 
places  within  the  territory  a  force  so  strong  that  he  can  extend  its  power  if 
necessary  over  the  whole  of  the  r^on  in  order  to  guarantee  a  certain  mini- 
mum of  legal  order  and  protection  within  its  boimdaries,  this  seems  to  suffice 
to  establish  territorial  sovereignty.  As  Max  Huber  said  in  the  Island  of 
Palmas  arbitration,  the  sovereign  power  "must  make  itself  felt  through  the 
whole  territory."  *^  The  consciousness  of  an  existing  power  which  is  capable 
of  being  exerted  everywhere^  must  penetrate  the  whole  coimtry,  even  if  in 
fact  such  power,  radiating  from  some  points  of  support,  becomes  manifest 
only  in  relatively  few  acts  displaying  such  sovereignty.  In  a  given  case  on 
the  one  hand,  the  possibility,  and  on  the  other  the  fear,  of  a  punitive  expedi- 
tion corresponds  even  more  to  the  intrinsic  sense  of  effectiveness  than  a 
police  station  in  every  kraal. 

We  may  refer  here,  for  instance,  to  the  Delagoa  Bay  Case.  In  analyzing 
it  Bleiber**  seems  to  misconstrue  the  arbitration  settlement.  It  is  not  only 
discovery,  as  Bleiber  believes,  but  three  different  facts  of  equal  importance 
on  which  the  award  of  the  President  of  the  French  Republic,  of  July  24, 1875, 
relies:  (1)  the  discovery  and  qrmbolic  annexation  of  the  land  in  question  by 
the  Portuguese  that  gave  them  an  inchoate  title;  (2)  the  fact  ''that  in  the 
17th  and  18th  centuries  Portugal  has  actually  occupied  some  places  on  the 
northern  side  of  the  bay,"  so  that  she  was  enabled  to  ''back  up"  her  claims 
"to  sovereignty  over  the  whole  of  the  bay  and  the  coast  ...  by  armed 
force,"**  i.e.,  a  fact  which  converted  the  inchoate  title  mentioned  above  into 
a  perfect  one;  (3)  the  fact  "that  in  1817  England  herself  did  not  contest  the 
rights  of  Portugal,"  i.e.,  a  tacit  but  definite  recognition  of  the  opponent's 
rights  by  the  plaintiff  which  deprived  the  latter  of  the  possibility  of  contest- 
ing the  situation  formerly  recognized  on  the  basis  of  existing  law. 

For  us  especially  the  second  point  is  of  outstanding  interest.  It  seems  to 
emphasize  that  the  actual  occupation  of  some  places  which  enables  the  oc- 
cupier to  extend  his  authority,  to  display  State  functions,  and  to  complement 
his  possessory  claims  in  a  given  case  within  the  whole  region,  confers  terri- 
torial sovereignty  over  the  whole  of  the  country  in  question.  If  one  con- 
siders the  proper  meaning  of  effectiveness  as  shown  above,  the  arbitration 
seems  the  only  fair  and  possible  decision  which  corresponds  to  its  intrinsic 
sense. 

If  the  fact  that  the  first  Portuguese  school  in  Mozambique  was  opened  in 

"•  Arbitration,  p.  40. 

**  Cf.  Smedal,  op.  cit.,  pp.  52  and  54:  "capable  d*y  exercer  un  contrdle  effectif," 

"  Bleiber,  op,  cit.,  p.  77. 

**  Moore,  History  and  Digest  of  International  Arbitrations  (1808),  Vol.  5,  p.  4984. 
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1799  after  300  years  of  Portuguese  dominion  seems  to  show  to  Bleiber  that 
in  the  Delagoa  Bay  Case  effective  occupation  is  out  of  the  question^  Bleiber 
misconceives  apparently  the  actual  meaning  of  effectiveness. 

(d)  Virtual  effectwenesa:  Further  historical  instances.  It  does  not  seem 
unjustified  to  say  that  principles  similar  to  those  which  MacMahon  applied 
in  the  Delagoa  Bay  Case,  and  Max  Huber  pointed  out  half  a  century  later 
in  such  a  masterly  way,  were  probably  at  the  basis  of  the  proposal  of  ccm- 
ciliation  made  in  1885  by  the  Pope  in  the  Caroline  Islands  Case.*'  In  this 
proposal  the  Pope  relied  (1)  on  the  fact  that  Spain  discovered  the  islands,  a 
circumstance  which  gave  her,  because  followed  by  sjnoibolic  annexation,  an 
inchoate  title;  (2)  on  the  fact  that  the  Spanish  Government  performed  at 
different  epochs  a  series  of  acts  in  support  of  the  natives,  facts  iriiicfa  con- 
verted the  inchoate  title  into  a  more  perfect  one.  Although  this  can  hardly 
be  deemed  sufScient,  according  to  the  international  standard  of  our  present 
day,  ''to  render  the  Spanish  sovereignty  fully  and  unfailingly  effective"— 
as  the  mediator  pointed  out  in  the  second  article  of  his  proposal — ^yet  such 
performance  of  governmental  acts  and  functions  seems  to  be  in  the  media- 
tor's opinion  still  of  decisive  importance:  ''If  one  considers,"  he  eajs,  "indeed 
the  whole  of  the  said  acts  .  .  .  ,  one  cannot  disregard  the  gratifjring  work  of 
Spain  towards  those  islanders.  It  must  be  noted,  besides,  that  at  no  time 
has  any  other  government  exercised  a  similar  action  on  them."  Thus  in  the 
agreement  between  Spain  and  Germany  which  adopted  the  Papal  proposals, 
Germany  "recognized  the  priority  of  Spanish  occupation,"  and  not  only  of 
Spanish  discovery  and  symbolic  annexation;  for  the  above-mentioned  acts  d 
Spain,  although  not  fully  able  "to  render  her  sovereignty  unfailingly  effec- 
tive," still  implied  occupation  in  a  large  degree,  t.e.,  certain  actual  mani- 
festations of  the  display  of  territorial  sovereignty,  or,  as  we  would  say, 
virtual  effectiveness. 

It  is  especially  in  the  Caroline  Islands  Case  that  Max  Huber's  dictum  ap- 
pUes  "that  in  the  exercise  of  territorial  sovereignty  there  are  necessarily 
gaps,  intermittence  in  time  and  discontinuity  in  space.  This  phenomenon 
will  be  particularly  noticeable  in  the  case  of  colonial  territories,  partly  un- 
inhabited or  as  yet  partly  unsubdued.  The  fact  that  a  State  cannot  prove 
display  of  sovereignty  as  regards  such  a  portion  of  territory  cannot  forth- 
with be  interpreted  as  showing  that  sovereignty  is  inexistent.  Each  case 
must  be  appreciated  in  accordance  with  the  particular  circumstances."*' 

On  the  other  hand,  the  Caroline  Islands  Case  seems  in  no  way  a  precedent 
to  prove  the  assertion  that  the  bare  fact  of  discovery  alone  grants  full  and 
perfect  territorial  sovereignty.  Bleiber's  arguments  in  this  regard  cannot 
convince  us. 

Following  the  same  track,  Bleiber  refers  to  the  annexation  of  Louisiana  by 
France,  which  we  consider  on  the  contrary  a  fair  and  instructive  example  of 
what  is  really  meant  by  effectiveness.     First  we  quote  Bleiber  :•• 

"  Moore,  op.  cU.,  p.  6043.  ••  Arbitration,  p.  40.  ••  Bleiber,  op.  eft.,  p.  68. 
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The  French  claima  to  Louisiana  were  likewise  based  on  disooven^,  and 
the  explorer  waa  made  governor  of  the  new  colony.  That  effective 
display  of  sovereignty  cannot  be  invoked  in  this  case  becomes  evident 
by  the  fact  that  even  after  many  years  the  immense  area  on  both  the 
sides  of  the  Mississippi  was  inhabited  by  not  more  than  700  white  men. 

We  do  not  think  that  Bleiber  is  right.  In  the  case  of  Louisiana  the  question 
ci  acquisition  of  territorial  sovereignty  by  means  of  symbolic  acts  only, 
hardly  applies.  True,  on  April  9,  1682,  La  Salle  took  possession  of  the  land 
by  erecting  signs,  hoisting  the  flag,  and  reading  solemn  declarations;  but 
these  symbolic  acts  were  preceded  or  immediately  followed  by  the  setting  up 
of  small  foriiresses  and  the  founding  of  other  settlements.  The  very  fact 
that  the  explorer  was  made  governor  shows  the  French  intention  of  actual 
display  of  sovereign  functions  within  the  newly  found  land,  and  there  can  be 
established  indeed  from  the  inception  a  series  of  acts  characteristic  of  State 
authority,  exercised  by  France  with  regard  to  Louisiana,  and  of  direct  or  in- 
direct display  of  her  sovereignty  over  that  country,  by  which  in  a  slow  but 
continuous  evolution  French  control  and  dominance  were  intensified,  and 
spread  itself  out  to  every  nook  and  corner;  and  finally  French  authority,  if 
not  perhaps  exercised  to  the  full,  was  at  least  felt  in  the  most  outlying  points 
frf  the  country.*' 

(e)  Bartohu  on  viriual  effectiveness.  Our  conception  of  effectiveness  is  in 
no  way  new  or  unknown.  Even  Bartolus,  in  his  treatise  De  Insulia,  pointed 
out  that  "an  island  is  said  to  bt  occupied  by  the  individual  who  enters  it  to 
occupy  the  whole;  but  it  is  not  necessary  that  he  survey  and  occupy  every 
single  clod  of  the  island.  .  .  ."  Later  be  defines  precisely  what  he  means  by 
occupation : 

The  question  is  whether  the  land  where  the  occupier  remains  with  his 
army  seems  to  be  occupied  in  order  to  belong  to  him  as  a  whole.  I 
answer:  If  he  has  taken  pcesession  of  some  places  which  he  is  able  to 
maintain,  although  perhaps  the  whole  territory  is  not  yet  taken,  or  of 
some  castles  or  fortresses,  or  of  some  region  between  motmtains  and 
rivers: — in  such  case  the  whole  territory  becomes  the  occupier's.  But 
if  he  cannot  maintain  it  except  by  taking  possession  of  the  chief  place, 
then  even  the  place  where  be  stays  with  bis  army  does  not  become  his 
own." 

For  Bartolus  the  essence  of  occupation  lies  in  the  ability  "to  punish  crimes 
committed  within  the  region  in  question,  and  to  mete  out  justice  to  people 
coming  to  that  land  in  order  to  inhabit  it."  And  when  he  emphasises  the 
necessity  of  actual  occupation,  be  refers  at  the  same  time  to  the  standard 
given  by  the  "requirements  of  the  matter,"  different  of  course  in  every  sii^e 
case. 

(f)  The  prirunple  of  contiffuity.  Having  once  established  the  fact  that  ef- 
fective display  of  sovereignty  means,  under  certain  circumstances,  virtual 

"  Fnuu,  Die  KohnwHon  des  MwU&ippUaka  (1900),  Tpainm, 
*>  BartoluA,  CorwOw,  Tractatw  a  Quaationa  (1647),  p.  137. 
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effectiveness,  and  that  it  is  therefore  sufficient,  in  order  to  ai 
i^on,  to  have  actually  occupied  a  few  places  within  the  tenitc 
and  settled  there  with  a  force  strong  enou^  to  extend  Its  pi 
whole  of  the  country,  we  arrive  neoesBarily  at  the  conclusion  tl 
occupation  of  one  place  involves  the  annexation  of  the  who! 
nected  with  it,  and  situated  within  a  sphere  capable  irf  being 
We  arrive  at  the  conclusion,  first,  that  a  whole  "group  of  vei^ 
may  be  acquired  by  one  act  of  annexation  and  one  settlemei 
actual  occupation  of  the  most  important  of  the  islands,  and  i 
occupation  of  any  terra  firma  is  taken  to  include  the  preeumpt 
rion  of  its  adjacent  unoccupied  islands."** 

While  hitherto  the  objections  we  made  ag^nst  the  domi 
about  effectiveness  oonoemed  only  the  interixetation  of  tliat  p 
out  questioning  the  maxim  itself,  we  may  now  seem  at  first  s 
its  very  existence  in  dealing  with  the  acquisition  of  territorial  v 
the  basis  of  geographic  contiguity,  and  not  of  effective  posaesst 
more  thorough  observation,  the  so-called  rule  of  contiguity  (i 
ffeoffraphitehen  Einheit)  is  In  no  way  opposed  to  the  genersl  p; 
fectivenesB,  but  it  is  on  tlie  contrary  the  logical  consequenee 
application  of  that  very  principle  in  its  intrinaic  sense. 

We  have  already  mentioned  the  two  most  frequent  oases  of  i 
the  rule  of  contiguity:  the  case  of  a  group  of  small  islands  on^ 
is  actually  occupied ;  and  the  case  of  an  island  which  is  adjacent  i 
occupied  mainland.  But  these  two  cases  do  not  exhaust  the  p 
applying  the  so-called  rule  of  contiguity.  A  third  instance  ooc 
the  arguments  of  the  Venesuela-British  Guiana  Boundary  Arfail 
reads:  "He  found  there  a  waste  region  into  which  no  traoe  irf  Bi 
tion  or  influence  has  penetrated.  Yet  no  one  supposes  that  tii 
ited  stretches  constitute  terra  nuUius  .  .  .  ,  for  they  formed  pi 
tory  which,  as  a  whole,  the  dominant  possessed."*' 

We  do  not  indeed  think  it  sound  to  make  a  distinction  beiw 
dple  of  cont^^ty  as  applied  in  cases  where  isUnds  are  conoen 
of  "continuity"  applied  when  there  is  question  of  regions  beU 
same  terra  firma.  The  so-called  rule  of  "continuity"  and  that 
are  but  different  applications  of  the  same  general  law. 

The  rule  of  contiguity  is  referred  to  very  often  in  the  praeti 
The  principle,  known  even  to  Bartolus,  who  mentions  it  in  hi 
Inaulia,  occurs  for  instance  in  a  note  of  King  Philip  III  of  Spall 
"where  he  bases  the  right  of  Spain  to  Virginia  upon  the  prin 
tiguity."  **    The  acquisition  both  of  the  Marshall  Islands  by  O 

•*  Lawnnce,  PTindplea  of  Intornatioiul  Iaw  (Sth  mL,  1905),  p.  UXL 

"  Ferguaon,  Manu&l  of  Internatnnal  Iaw  (1884),  V<d.  I,  p.  100. 

"  Bkiber,  op.  eU.,  p.  70. 

■  Ooebel,  op.  eiL,  p.  100.    We  may  quote  Butolua'  aboT»«Motioited  tn 


DI8C0VEBT  IN  INTERNATIONAL  LAW  469 

of  the  Louisiade  Archipelago  by  Great  Britain,  in  1885,  was  based  on  this 
principle;  in  the  struggle  for  the  Falkland  Islands,  in  the  Island  of  Aves 
Arbitration  Case,  the  Lobos,  Navassa,  Pines,  Lamu  Island  and  Spitzbergen 
Cases  it  played  a  large  part.  We  may  deal  only  with  a  few  cases  which  seem 
to  have  particular  interest. 

The  Bnlama  Island  Case  is  best  suited  to  show  both  the  close  connection 
and  the  fluctuating  boundary  lines  between  the  principles  of  virtual  effective- 
ness and  geographic  contiguity.  As  in  other  arbitrations,  that  award  relies 
on  the  two  facts,  first  of  discovery  and  symbolic  annexation  giving  the 
Portuguese  an  inchoate  title,  and  secondly  of  later  occupation  of  some  places 
within  the  territory  in  question,  inz,,  of  Bissao  and  Guinala,  which  rendered 
the  Portuguese  title  perfect.  It  is  nearly  impossible  to  say  whether,  in  this 
case,  it  is  preferable  to  speak  of  virtual  effectiveness  or  of  geographic  con- 
tiguity as  the  foundation  of  the  sovereign  title.  The  advisory  opinion  given 
by  J.  C.  Bancroft  Davis  admits  contiguity.  After  laying  down  the  general 
rule  that  all  original  acquisitions  of  sovereignty  require  actual  occupation, 
the  opinion  runs  as  follows: 

It  is  also  to  be  remarked  that  islands  in  the  vicinity  of  the  mainland 
are  regarded  as  its  appendages:  that  the  ownership  and  occupation  of 
the  mainland  includes  the  adjacent  islands,  even  though  no  positive  acts 
of  ownership  may  have  been  exercised  over  them.  To  apply  these  prin- 
ciples we  find  that  from  1699  to  1768 — ^how  much  later  does  not  appear 
— Portugal  had  a  settlement  on  the  Jeba  at  Bissao  and  another  at  Guinala 
on  the  Rio  Grande — ^that  she  asserted  sovereignty  over  the  whole 
country  and  over  the  island  of  Bulama  which  lies  off  the  coast  between 
the  two;  and  that  on  occasion  she  took  formal  possession  and  exercised 
acts  of  sovereignty  on  the  island.  It  is  not  denied  that  these  acts  gave 
her  sovereignty  over  Bissao.  But  according  to  the  principles  laid  down 
such  a  continued  possession,  with  claim  of  dominion,  vested  in  Portugal 
the  sovereignty  and  carried  with  it,  in  the  absence  of  anything  to  the 
contrary,  the  dominion  over  the  island  which  was  so  near  to  the  main- 
land.w 

In  criticizing  the  award,  the  doctrinal  note  on  the  Bulama  Case,  in  the 
Recueil  des  Arbitrages  IrUemcUionaiAX,  edited  by  A.  de  Lapradelle  and  N. 
Politis,  asserts  that  geographic  contiguity,  as  well  as  discovery  and  symbolic 
annexation,  is  capable  of  granting  only  an  inchoate  title  which  must  in  due 

(ConsUiat  Quaestiones  ei  Tradatus,  p.  137)  as  follows:  "Islands  which  are  situated  in  the  near 
proxiniity  of  the  continent,  are  considered  as  belonging  to  this  continent.  .  .  .  But  if  an 
island  lies  in  the  middle  of  the  Ocean,  the  question  is  whether  it  can  be  regarded  as  being  in 
the  neighbourhood  of  another  island,"  or  the  famous  code  of  law  of  the  Spanish  king  Alfonso 
the  Wise,  known  as  Las  Siete  Pariidas,  drawn  up  about  1265  (Vol.  II,  Madrid,  1807,  p.  721), 
which  clearly  distinguishes  between  property  and  sovereignty:  "It  seldom  occurs  that  new 
islands  arise  out  of  the  sea.  But  if  it  should  happen  that  a  new  island  arises,  we  state  that 
it  must  belong,  as  property,  to  whomsoever  would  colonize  it  first.  But  he,  or  they,  who 
colonise  it,  owe  obedience  to  the  lord  within  the  dominion  of  which  the  new  island  arose.'' 
**  Moore,  History  and  Digest  of  International  Arbitrations  (1808),  Vol.  2,  p.  1919. 
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time  be  completed  by  actual  occupation.*^  This  assertion,  we  think,  fails  to 
grasp  the  real  sense  of  the  principle  of  contiguity.  If  one  understands,  as 
we  do,  that  the  cases  where  the  practice  of  States  refers  to  geographic  con- 
tiguity as  the  basis  of  territorial  sovereignty  are  in  no  way  opposed  to  the 
general  principle  of  effectiveness;  if  one  considers  on  the  contrary  the  so- 
called  rule  of  contiguity  to  be  the  necessary  consequence  of  a  logical  inter- 
pretation of  the  very  principle  of  effectiveness  and  only  a  special  ease  of 
applying  that  general  principle,  then  one  cannot  regard  geographic  con- 
tiguity as  conferring  only  an  inchoate  sovereign  title.  One  has  to  admit 
that  geographic  contiguity  with  an  occupied  region  gives  the  same  full  and 
perfect  sovereign  rights  as  any  actual  occupation. 

(g)  Limits  of  the  principle  of  contiguity.  The  principle  of  contiguity  plays 
a  large  part  especially  as  far  as  the  acquisition  of  territorial  sovereignty  over 
Polar  regions  is  concerned.  The  "principle  of  sectors,''  largely  discumed  in 
Smedal's  outstanding  work,  relies,  as  SmedaP*  and  David  Hunter  Miller** 
point  out,  on  the  doctrine  of  contiguity.  The  Russian  manifestoes  both  of 
September  29, 1916,  and  November  4, 1924,  by  which  territorial  sovereignty 
over  certain  Arctic  islands  was  claimed,  refer  again  to  the  rule  of  contiguity 
by  asserting  that  the  said  islands  form  the  "northern  extension  of  the  con- 
tinental plateau  of  Siberia.''  ^^  The  idea  of  contiguity  seems  to  occur  even 
in  the  British  declarations  which  in  1917  fixed  the  limits  of  the  so-called 
Falkland  Dependencies,  and  in  1923  put  the  Ross  Sea  Sector  under  the  juris- 
diction of  the  Governor-General  of  New  Zealand.  ^^ 

This  extensive  appHcation  of  the  principle  of  contiguity  with  regard  to 
Polar  regions  particularly  has  induced  Verdross  as  well  as  Smedal  entirely  to 
reject  the  doctrine.    Smedal  may  be  quoted: 

By  its  lack  of  precision  the  doctrine  of  contiguity  is  wholly  unable  to 
serve  the  purpose  of  being  the  basis  of  any  territorial  revindication. 
What  does  contiguity  mean  in  fact?  Francis  Joseph  Land  for  instance 
is  situated  300  lun.  from  New  Semlia,  1250  km.  from  Russia  and  800 
km.  from  Siberia:  yet  that  archipelago  is  claimed  to  be  under  the  sov- 
ereignty of  Soviet  Russia.^ 

We  cannot  agree  with  the  learned  author.  The  natural  boundary  lines  of 
any  application  of  the  rule  of  contiguity  are  drawn,  precisely,  by  its  very 
origin  from  the  general  principle  of  effectiveness.  Admitting  the  existence 
of  such  a  rule,  we  only  assert  the  existence  of  an  individual  case  of  appljring 
the  principle  of  virtual  effectiveness  as  defined  above.  It  is  proper,  there- 
fore, to  speak  of  contiguity  only  as  far  as  one  can  speak  also  of  virtual  effec- 
tiveness. This  does  not  imply,  it  may  be  noted,  that  the  rule  of  contiguity 
applies  only  in  the  case  of  islands  which  are  situated  within  the  territorial 
waters  of  a  certain  State.    The  sphere  of  virtual  effectiveness,  i.e.,  the 

*^  Lapradelle-Politis,  op.  cU.,  p.  616.  **  Smedal,  op.  cU.,  pp.  67  and  91. 

••  Hunter  Miller,  "PoHtical  Rights  in  the  Arctic,"  in  Foreign  Affairs  (1925),  Vol.  4,  p.  56. 
'*  Smedal,  op.  cU.,  p.  70.  ^  Bleiber,  op.  cU.,  p.  94  ff.  "  &nedal,  op.  eii.,  p.  92. 
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sphere  within  which  a  certain  State  exercises  a  virtually  effective  and  per- 
ceptible power,  may  sometimes  coincide  with  the  extension  of  its  territorial 
waters,  but  it  does  not  do  this  always  or  of  necessity. 

With  regard  to  Polar  regions,  it  is  true,  the  rule  of  contiguity  is  referred  to 
even  when  there  cannot  be  any  question  of  virtual  effectiveness.  But  such 
unjustifiable  reliance  on  this  principle  in  certain  cases  cannot  serve  as  proof 
against  the  existence  of  the  principle  itself.  All  imilateral  exaggeration  in 
practice  diminishes  the  value  of  a  doctrine  which  is  founded  on  the  observa- 
tion both  of  numerous  uniform  facts  and  a  general  legal  conviction,  especially 
if  such  exaggeration  is  based  on  political  reasons.  This  holds  for  the  doctrine 
of  effectiveness  as  well  as  for  that  of  contiguity.  But  jurisprudence  has  to 
distinguish  between  exaggeration  and  truth,  and  must  not  refute  a  theory 
because  of  its  unjustified  abuse  by  statesmen. 


EDITORIAL  COMMENT 

TKXATIU  Al  DOMBtnC  LAW 

A  number  of  articlea  have  recently  been  pubUohed  both  in 
and  elsewhere  diaciusing  the  poesibUities  of  domefltlc  legjalation 
States  through  the  treaty-making  power.  Among  these  poflail 
of  extending  the  le^ialaUve  power  of  CongresB  over  subjects  i 
within  its  jurisdiction  by  means  of  legislation  to  carry  out  treat] 

Most  of  these  articles  have  assumed  that  this  possibility  w 
covery,  and  the  authors  have  presented  themselves  as  discoven 
of  constitutional  l^islation  hitherto  unexplored  and  of  vast  ei 
(A  them  have  gone  bo  far  as  to  say  that  the  Department  of  State 
States  has  only  lately  realiied  that  there  existed  in  our  Com 
latent  power  to  legislate  through  treaties. 

For  the  sake  of  historical  accuracy  and  a  just  appredatioii  o 
of  the  statesmen  in  charge  of  our  international  relations  in  ea; 
seems  desirable  to  record  that  not  only  was  this  power  known  i 
many  years  ago,  but  also  that  its  limitations  were  better  imd 
than  they  seem  to  be  now. 

At  the  outset  of  the  administration  of  Mr,  E3ihu  Root  as  Secre 
in  1907,  he  was  confronted  as  a  part  of  the  unfinished  busineas 
attention  in  the  Department  with  a  group  of  unsettled  qu 
Canada.  The  Joint  High  Commission  between  the  United 
Canada  had  been  established  in  1898  to  adjust  all  pending  quei 
pute  between  the  two  Governments.  That  Commission  had  o 
sidered  and  discussed  these  questions,  which  embraced  some  tw 
teen  aubjects,  but  unfortunately  the  Commission  had  failed  to 
agreement  upon  any  of  them.  The  obstacle  to  an  agreement  n 
kan  boundary  dispute  upon  which  they  could  not  agree,  and, 
they  were  unwilling  to  agree  upon  any  of  the  others. 

The  Alaskan  boundary  question  fortunately  had  been  dispoe 
Mr.  Root  became  Secretary  of  State,  and,  as  it  so  happened,  he 
pated  in  the  settlement  of  that  question  as  one  of  the  arbitrator! 
of  the  United  States  on  the  Alaskan  Boundary  Arbitration  Tribi 
With  that  question  out  of  the  way,  Mr.  Root  was  satisfied  thi 
other  pending  qu^tiona  could  be  successfully  dealt  with  througl 
negotiations.  Accordingly,  soon  after  he  became  Secretary  of  St 
upon  the  present  writer,  who  had  been  the  American  Joint  Seci 
Joint  High  Commission,  to  act  for  him  as  special  counsel  and 
dealing  with  these  questions. 

It  was  decided  at  the  outset  that  the  first  thing  to  be  done  i 
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the  policy  of  the  Department  as  to  the  extent  and  limitations  of  the  treaty- 
making  power  of  the  United  States.  Accordingly,  the  present  writer,  in  his 
capacity  as  Ck)unsel  and  Adviser  to  the  State  Department  on  these  subjects, 
made  a  study  and  report  as  to  the  scope  of  the  treaty-making  power  as 
a£Fecting  the  questions  to  be  dealt  with.  In  making  this  report  it  was 
realized  that  it  was  necessary  to  deal  with  the  subject  primarily  from  the 
point  of  view  of  treaties  as  domestic  law  because  the  settlement  of  practically 
all  of  the  questions  under  consideration  involved  the  rights  of  American 
nationals  within  the  United  States. 

The  report,  accordingly,  was  prepared  on  that  basis.  Secretary  of  State 
Root  approved  it  without  qualification,  and  ordered  that  it  be  printed  and 
adopted  by  the  Department  as  controlling  its  policy  and  action  in  negotiating 
treaties.  This  report  was  soon  afterwards  published  in  the  first  number  of 
this  JouBNAL  with  the  title,  ''The  Extent  and  Limitations  of  the  Treaty- 
Making  Power." 

This  reference  to  this  report  is  of  importance  only  as  showing  the  official 
indorsement  of  the  views  expressed  therein,  which  dealt  with  practically  all 
of  the  questions  which  have  since  been  raised,  nearly  all  of  which  have  now 
been  settled  by  decisions  of  the  Supreme  Court  sustaining  the  views  expressed 
in  the  report. 

The  report  opened  with  the  two  following  propositions: 

Where  the  treaty-making  power  is  exercised  by  the  sovereign  power 
of  a  nation,  the  rignt  to  treat  with  other  nations  rests  wholly  in  sover- 
eignty and  extencb  to  every  question  pertaining  to  international  rela- 
tions. 

Where,  however,  the  treaty-making  power  is  not  exercised  by  the 
sovereign  power  of  the  nation  as  a  whole,  but  has  been  delegated  to  a 
branch  of  the  government  by  which  it  is  exercised  in  a  representative 
capacity,  the  treaty-making  power  there,  although  it  arises  from  sover- 
eignty, rests  in  grant,  and  can  be  exercised  only  to  the  extent  of  and  in 
accordance  with  the  terms  fixed  by  the  grant. 

The  second  of  the  above-quoted  propositions,  as  applied  to  treaties  of  the 
United  States,  is  based  on  decisions  of  the  United  States  Supreme  Court,  and 
has  been  indorsed  by  Secretary  Root,  who  is  generally  recognized  as  having 
the  ablest  legal  mind  of  our  time,  and  yet  it  has  been  completely  ignored  by 
many  of  the  modern  commentators  on  the  subject.^ 

The  report  then  reviewed  all  the  leading  court  decisions  and  Congressional 
reports  down  to  that  date  involving  the  questions  under  consideration. 

It  was  found  that — 

As  will  appear  from  the  cases  cited  below,  the  treaty-making  power 
has  repeatedly  exercised  jurisdiction  over  matters  beyond  the  reach  of 
Congress  and  such  exercise  of  jurisdiction  has  invariably  been  sustained 
by  the  Supreme  Court.  It  will  furthermore  be  shown  that  Congress  is 
empowered,  under  the  Constitution,  to  legislate  with  respect  to  matters 

'  See  Professor  Pitman  B.  Potter's  article  entitled  "Inhibitions  upon  the  Treaty-MakiDg 
Power  of  the  United  States,"  published  in  this  Journal,  Vol.  28  (1934),  p.  456. 
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not  otherwise  within  its  jurisdiotion,  when  such  legislation  is  necessary 
to  carry  out  treaty  stipulations  affecting  such  matters,  provided  always 
that  they  are  matters  directly  touching  the  foreign  relations  of  the  nation 
and  genuinely  involving  its  international  interest. 

Relying  upon  these  findings,  Secretary  Root  early  in  his  administration 
caused  to  be  negotiated  the  T^reaty  Concerning  Fisheries  in  the  United  States 
and  Canadian  Waters,  concluded  on  April  11,  1908.  This  treaty  provided 
for  the  adoption  and  enforcement  of  fisheries  regulations  by  Congress  in 
waters  within  the  limits  of  the  several  boundary  states  along  the  Great  Lakes 
over  which  Congress,  in  the  absence  of  such  treaty,  would  not  have  had 
jurisdiction.  The  proposed  regulations  were  promptly  adopted  by  Congress 
and  have  remained  in  force  ever  since. 

So,  also,  in  the  administration  of  Secretary  Knox,  following  the  lead  of 
Secretary  Root,  negotiations  were  initiated  for  a  treaty  with  Canada  pro- 
tecting migratory  birds.  This  treaty  came  into  force  in  DecembeTi  1916, 
and  was  followed  by  Congressional  legislation  enforcing  its  provisions  within 
the  jurisdiction  of  the  several  states. 

A  similar  Act  of  Congress  had  been  adopted  before  this  treaty  came  into 
effect,  and  had  been  declared  unconstitutional  by  the  Federal  courts. 
Nevertheless,  the  Act  passed  after  the  treaty  came  into  force,  which  clearly 
extended  the  jurisdiction  of  Congress  over  matters  not  within  its  delegated 
powers,  was  sustained  by  the  Supreme  Court  as  constitutional,  and  thus  con- 
clusively demonstrated  that  a  distinction  should  be  drawn  between  the 
jurisdiction  of  the  treaty-making  power  and  the  jurisdiction  of  Congress  in 
relation  to  the  so-called  reserved  powers  under  the  Constitution.  It  also 
definitely  settled  the  authority  of  the  treaty-making  power  to  extend  by 
treaty  the  jurisdiction  of  Congress  for  the  purpose  of  enforcing  the  treaty 
stipulations. 

This  report  also  examined  the  subject  of  self-executing  treaties.  After 
reviewing  the  court  decisions,  it  was  found  that  the  Supreme  Court  had  de- 
termined that  in  order  to  operate  as  ''the  supreme  law  of  the  land"  under 
Article  VI  of  the  Constitution  a  treaty  must  be  self-executing.  Self- 
executing  treaties  were  defined  as  those  requiring  no  legislative  or  Elxecutive 
action  to  carry  them  into  effect.  It  was  held  by  the  court  that  treaties 
which  in  themselves  are  incomplete  as  laws,  or  otherwise  require  legislation 
to  make  them  operative,  address  themselves  to  the  executive  and  legislative 
rather  than  to  the  judicial  branch  of  the  Government,  and  are  not  self- 
executing  as  the  term  is  here  used. 

Whether  or  not  this  provision  of  Article  VI  making  treaties  the  supreme 
law  has  any  coercive  force  to  compel  legislative  action  to  carry  into  effect 
treaties  which  are  not  self-executing  is  not  directly  dealt  with  in  the  decisions 
above  referred  to.  Citations  on  that  point  are  not  necessary,  however,  for 
it  is  clear  that  if  this  provision  making  treaties  the  supreme  law  of  the  land 
does  not  prevent  Congress  from  repealing  by  later  legislation  treaties  which 


EDITOBIAL  OOMBiENT  475 

are  self-executing,  there  is  no  coercive  effect  beyond  the  moral  obligation 
arising  from  national  good  faith  and  honor,  and  the  obligation  to  make  oper- 
ative a  treaty  requiring  legislative  action  to  carry  it  into  effect  is  no  greater 
than  the  obligation  to  leave  undisturbed  a  treaty  already  in  force. 

A  treaty,  therefore,  under  this  provision  of  Article  VI,  as  construed  by  the 
Supreme  Court,  has  the  value  of  a  law  of  the  land,  so  far  as  the  judicial 
branch  of  the  Government  is  concerned,  only  with  the  consent  of  the  legis- 
lative branch  of  the  Government. 

It  may  be  noted  here  that  very  few  treaties  are  strictly  self-executing. 

So  far  as  penalties  are  concerned,  treaties  do  not  carry  provisions  for  the 
punishment  of  treaty  violations.  It  would  be  quite  inappropriate  for  gov- 
ernments to  stipulate  what  penalties  should  be  imposed  upon  their  respective 
nationals  within  their  own  jurisdiction  for  treaty  violations.  As  above 
noted,  the  migratory  birds  treaty  required  Congressional  legislation  to  give 
it  effect,  and  the  Treaty  Concerning  United  States  and  Canadian  Fisheries 
expressly  provided  that  Congressional  legislation  should  be  adopted  estab- 
lishing rules  and  regulations  governing  the  use  of  those  fisheries. 

It  must  also  be  noted  that  a  number  of  limitations  are  imposed  by  the 
Constitution  upon  the  making  of  treaties  which  operate  to  prevent  their  be- 
coming self-executing  without  the  concurrence  of  Congress.  For  example, 
the  treaty-making  power  can  not  override  the  powers  delegated  elsewherei 
nor  deprive  the  other  branches  of  the  Government  of  the  right  to  exercise 
the  powers  entrusted  to  them  by  the  Constitution.  As  an  illustration  of 
these  limitations,  attention  is  called  to  two  subjects  which  are  confided  to 
Congress  exclusively  by  the  Constitution.  The  views  expressed  in  Congress 
and  by  the  courts  and  by  authoritative  writers  on  the  subject  show  a  con- 
sensus of  opinion  that  with  respect,  at  least,  to  the  appropriation  of  money 
and  the  regulation  of  tariff  duties,  treaty  stipulations  can  not  be  regarded  as 
self -executing,  and  require  legislative  action  to  carry  them  into  effect. 

The  report  also  raised  the  question,  which  at  that  time  had  not  as  yet  been 
passed  upon  by  the  Supreme  Court,  whether  the  treaty-making  power  could 
effectively  adopt  international  regulations  dealing  with  economic  questionSi 
such,  for  example,  as  the  universal  improvement  of  labor  conditions,  or 
regulations  in  conflict  with  the  police  powers  of  the  state.  On  this  question 
the  report  finds  that  it  would  be  necessary,  in  dealing  with  such  questionSi 
that  the  contemplated  action  should  fall  within  the  general  scope  and  pur- 
pose of  the  Constitution  with  respect  both  to  the  Nation  and  to  the  States, 
and  also  that  it  should  be  in  accord  with  the  underlying  conditions  inherent 
in  the  treaty-making  power — ^namely,  that  it  must  be  exercised  to  promote 
the  general  welfare  of  the  American  people  and  that  the  matters  dealt  with 
must  directly  concern  the  international  interests  or  relations  of  the  Nation. 
Accordingly — 

If  it  appears  that  these  requirements  are  fulfilled  actually  as  a  matter 
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of  fact,  and  not  as  a  mere  subterfuge  for  exercising  the  power,  then  in 
the  light  of  the  decisions  of  the  Supreme  Court  above  cited,  sustaining 
the  jurisdiction  of  the  treaty-making  power  over  some  of  the  so-called 
reserved  powers,  it  is  difficult  to  assign  any  reasonable  ground  for  deny- 
ing it  jurisdiction  over  the  other  soncalled  reserved  powers  in  the  cases 
suggested.  It  has  ahready  been  argued  that  inasmuch  as  the  reserved 
powers  all  stand  on  the  same  footing  in  their  relation  to  the  treaty- 
making  power,  and  in  view  of  the  terms  of  the  provision  making  such 
reservation  of  powers,  the  ri^t  to  exercise  jurisdiction  over  any  of  them 
implies  the  right  to  exercise  jurisdiction  over  them  all.  The  question  of 
the  police  powers  was  left  open  as  a  possible  exception,  but  no  well- 
defined  distinction  can  be  drawn  between  the  poHce  powers  and  the 
other  so-called  reserved  powers  in  relation  to  the  treaty-making  powco*, 
and  no  conclusive  reason  appears  for  making  an  exception  of  them  in 
this  connection. 

In  conclusion,  the  report  found  that — 

In  the  light  of  these  opinions  it  cannot  well  be  denied  that  the  treaty- 
making  power  is  a  natianal  rather  than  dk  federal  power,  and  this  distinc- 
tion measures  the  whole  difference  between  its  jurisdiction  and  the 
jurisdiction  of  Congress  in  relation  of  the  so-called  reserved  powers. 

In  view  of  the  foregoing  considerations,  it  is  evident  that  in  order  to  make 
use  of  the  treaty-making  power  as  an  agency  for  domestic  legislation,  a 
number  of  conditions  and  limitations  will  be  encountered  which  materially 
limit  the  scope  of  that  method  of  legislation.  A  useful  field  is  thus  offered 
for  further  examination  and  discussion  of  the  subject  of  to  what  extent,  and 
within  what  limits  domestic  legislation  can  be  accomplished  through  the 
exercise  of  the  treaty-making  power. 

In  connection  with  this  subject  there  are  two  other  questions  which  re- 
quire consideration. 

One  question  of  interest  is.  What  is  the  status  of  domestic  legislation 
enacted  by  Congress  on  the  authority  of  a  treaty  extending  its  jurisdiction 
when  the  treaty  justifying  such  legislation  is  terminated? 

The  other  question  is.  What  can  be  accomplished  in  the  way  of  domestic 
legislation  by  inter-state  agreements  sanctioned  by  Congress  in  accordance 
with  the  provisions  of  Article  I,  Section  10,  of  the  Constitution? 

Chandleb  p.  Anderson 

THE  CONSTITUTION  OP  THE  PHILIPPINES 

On  May  14,  the  qualified  electors  in  the  Philippines  accepted  by  an  over- 
whelming vote  the  constitution  submitted  to  them  as  drafted  by  the  Philip- 
pine Constitutional  Convention  and  approved  by  President  Roosevelt  as 
being  within  the  terms  of  the  Tydings-MacDuffie  Act.^  The  total  vote  cast 
was  strangely  small  (barely  fifty  per  cent,  of  the  qualified  electors  voting), 
considering  the  importance  of  the  matter  and  the  large  percentages  of  par- 

>  Statutes  of  Congrees,  73rd  Cong.,  2nd  Sess.,  Chap.  84  (Session  Laws,  1934, 1,  456). 
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ticipating  voters  in  elections  to  the  Philippine  Assembly.  For  the  first 
time  in  the  history  of  the  Philippines,  women  were  allowed  to  vote,  and  it 
would  appear  that  more  than  one-third  of  the  votes  in  the  plebiscite  were 
cast  by  women.  The  result,  therefore,  does  not  show  the  extent  to  which 
the  peoples  of  the  Philippines  desire  independence,  but  that  there  was  no 
considerable  opposition  to  independence  is  manifest. 

Under  the  Tydings-MacDuffie  Act,  a  period  of  ten  years  of  commonwealth- 
status  was  provided  for,  at  the  expiration  of  which  full  and  complete  inde- 
pendence is  granted.  The  Constitutional  Convention,  elected  under  the 
terms  g!  the  Act,  sat  from  early  in  October  until  the  latter  part  of  February, 
when  it  adopted  a  draft  which  was  submitted  to  President  Roosevelt  for  his 
approval.  A  preliminary  draft  was  prepared  by  a  sub-committee  of  nine 
between  October  9  and  20,  and  this  was  ultimately  adopted  by  the  conven- 
tion without  substantial  change.  Its  contents  are  derived,  both  in  substance 
and  in  form,  in  very  large  measure,  from  the  federal  and  state  constitutions 
of  the  United  States.  The  plan  is  for  a  unitary  form  of  the  presidential- 
congressional  type,  with  a  unicameral  legislative  assembly  having  large 
powers. 

For  the  present  purpose,  comment  must  be  limited  to  those  features  which 
have  to  do  with  foreign  affairs.  The  constitution  repeats  the  provisions  of 
the  Tydings-MacDuffie  Act  governing  the  period  of  the  Commonwealth. 
During  that  decade  foreign  affairs  are  to  be  under  the  direct  supervision  and 
control  of  the  United  States.  No  loans  are  to  be  contracted  elsewhere  than 
in  the  Philippines  or  in  the  United  States  without  the  approval  of  the  latter. 
All  l^islative  acts  affecting  currency,  coinage,  imports,  exports,  and  immi- 
gration must  be  approved  by  the  President.  All  of  the  military  forces  of  the 
Philippines  may  be  called  into  the  service  of  the  United  States,  which  con- 
tinues to  have  the  right  to  maintain  its  military  and  naval  reservations  and 
forces  there. 

The  form  of  government  proposed  in  the  constitution  is  to  come  into 
existence  with  the  inauguration  of  the  Commonwealth  and  to  remain  un- 
changed with  the  era  of  independence.  The  powers  of  government,  however, 
are  naturally  enlarged  with  the  assumption  of  independence,  especially  the 
executive  power.  As  in  the  United  States,  the  president  will  appoint 
ambassadors,  other  public  ministers  and  consuls,  subject  to  confirmation  by 
a  commission  composed  of  twenty-one  members  of  the  legislative  assembly. 
The  president,  likewise,  is  to  "receive"  ambassadors  and  public  ministers. 
Treaty-making  is  in  the  hands  of  the  president,  "with  the  concurrence  of  a 
majority  of  all  the  members  of  the  national  assembly."  While  no  explicit 
statement  is  made  that  treaties  are  to  be  the  supreme  law  of  the  land,  such 
is  evidently  the  intention,  as  they,  like  statutes,  are  to  be  subject  to  judicial 
review.  Article  VJII,  Section  10,  provides  that  "no  treaty  or  law  {sic)  may 
be  declared  unconstitutional  without  the  concurrence  of  two-thirds  of  all" 
the  eleven  members  of  the  Supreme  Court  of  the  Philippines.     Following 
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the  example  of  Spain,  the  Philippine  Constitution  adopts  a  portion  of  the 
Kellogg-Briand  Pact  and  renounces  war  as  an  instrument  of  naticmal  policy. 
Likewise,  following  Spain,  as  well  as  E^stonia,  Latvia,  Germany,  and  Austria, 
the  Philippines  adopt  "the  generally  accepted  principles  of  international  law 
as  a  part  of  the  law  of  the  nation."  What  such  provisions  amount  to  by  way 
of  limitations  upon  government,  under  a  constitution  prepared  upon  the 
American  theory  of  constitutional  limitations,  is  difficult  to  foretell.  Jn  the 
European  constitutions  which  contain  these  provisions,  the  limitations  are 
generally  political  rather  than  legal,  and  hence  they  may  be  regarded  as 
coimsels  of  perfection  which  do  not  actually  limit  government  otherwise 
than  by  popular  control. 

While  the  United  States,  under  the  Tydings-MacDuffie  Act,  may  inter- 
vene during  the  Commonwealth  for  the  preservation  of  government  under 
the  constitution,  no  such  right  analogous  to  the  Piatt  Amendment  will 
survive  into  the  era  of  independence.  Then  the  United  States,  so  the  Con- 
gressional Act  declares,  shall  ''withdraw  and  surrender  all  right  of  possession, 
supervision,  jurisdiction,  control  or  sovereignty"  in  and  over  the  Philippines. 
American  naval  stations  and  reservations  are  excepted,  but  no  promise  is 
made  to  the  Philippines  of  their  defense.  What  the  futiu*e  naval  policy  of 
the  United  States  will  be,  as  regards  the  Philippines,  remains  to  be  seen. 
Much  will  depend  upon  what,  if  anything,  will  be  done  along  the  line  of  the 
recommendation  of  the  Tydings-MacDuffie  Act,  which  requests  the  Presi- 
dent of  the  United  States,  at  the  earliest  practicable  date,  to  enter  into  negotia- 
tions with  foreign  Powers  with  a  view  to  the  conclusion  of  a  treaty  ''for  the 
perpetual  neutralization  of  the  Philippine  Islands  if  and  when  independence 
shall  have  been  achieved."  Clearly,  if  this  be  attempted,  a  complete  re- 
shaping of  American  policy  in  the  Far  East  may  be  indicated.  Certainly 
there  should  be  an  immediate  re-appraisal  of  American  interests  in  that 
quarter  of  the  world,  in  the  light  of  the  various  factors  involved  in  our 
renunciation  of  a  major  responsibility  in  the  Pacific. 

The  Philippine  constitution  now  having  been  adopted,  elections  under  it 
are  to  be  held  shortly  and  it  is  expected  that  the  government  of  the  Conmion- 
wealth  will  be  inaugiu^ted,  possibly  by  October  15  next,  and  certainly  by 
January  1,  1936,  at  the  latest.  By  January  1, 1946,  therefore,  the  Republic 
of  the  Philippines  will  come  into  existence  as  a  fully  independent  state.  In 
the  meantime,  it  will  have  in  effect  dominion  status,  fully  self-governing,  the 
sole  civil  representative  of  the  United  States  being  a  Resident  EUgh  Com- 
missioner, whose  duties  are  to  be  supervisory  rather  than  executive — ^mere 
shadows  compared  with  the  present  pro-consular  powers  of  the  Governor 
General. 

J.  S.  Reeves 
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THB  WORLD  COURT  INTBRPRBTt  ANOTHER  INTERNATIONAL  AGREEMENT 

The  Permanent  Court  of  International  Justice  in  its  Advisory  Opinion  ci 
April  6,  1935,^  concerning  Minority  Schools  in  Albania,  proceeded  along 
lines  which,  according  to  the  dissenting  opinion  of  Sir  Cecil  Hurst,  Count 
Bostworowski  and  M.  Negulesco,  involve  a  departure  from  principles 
previously  adopted  by  the  court  in  the  interpretation  of  treaties.'  Such 
impressive  testimony  inspires  inquiry  as  to  the  character  of  that  departure. 

The  precise  question  before  the  court  was  whether,  regard  being  had  to 
the  Albanian  Declaration  made  before  the  Council  of  the  League  of  Nations 
on  October  2,  1921,  as  a  whole,  the  Albanian  Government  was  justified  in 
its  plea  that,  as  the  abolition  of  the  private  schools  in  Albania  constituted  a 
general  measure  applicable  to  the  majority  as  well  as  to  the  minority,  it  was 
in  conformity  with  the  letter  and  the  spirit  of  the  stipulations  laid  down  in 
Article  5,  first  paragraph,  of  that  Declaration.*  The  Declaration  was  an 
international  instrument  of  which  the  stipulations  were  recognised  as  funda- 
mental laws  of  Albania,  and  contained  stipulations  in  relation  to  minorities 
which  were  declared  to  constitute  obligations  of  international  concern  to  be 
placed  under  the  guarantee  of  the  League  of  Nations.^  Articles  206-207 
of  the  Albanian  Constitution  of  1933  announced  that  ''Private  schools  of 
all  categories  at  present  in  operation  will  be  dosed.''* 

The  court  concluded,  by  eight  votes  to  three,  that  the  plea  of  the  Albanian 
Government  was  not  well  founded.  It  reached  that  conclusion  after  exam- 
ining the  text  of  the  Declaration,  the  circimistances  leading  up  to  its  accept- 
ance embracing  a  memorandum  of  the  Greek  Government  of  May  17, 1921, 
a  report  of  Mr.  Fisher,  a  British  representative  on  the  Secretariat  of  the 
League  of  Nations  concerning  the  responsiveness  of  the  Albanian  Declaration 

1  Publications,  Permanent  Court  of  International  Justice,  Series  A/B,  No.  64. 

'  The  opinion,  according  to  the  dissenting  judges,  "involves  to  some  extent  a  departure 
from  the  principles  hitherto  adopted  by  this  Court  in  the  interpretation  of  international 
instruments,  that  in  presence  of  a  clause  which  is  reasonably  clear  the  Court  is  bound  to 
apply  it  as  it  stands  without  considering  whether  other  provisions  might  with  advantage 
have  been  added  to  it  or  substituted  for  it,  and  this  even  if  the  results  following  from  it  may 
in  some  particular  h3rpothesis  seem  unsatisfactory."     (Id,,  25-26.) 

'  According  to  Article  5  of  the  Declaration:  "Albanian  nationals  who  belong  to  racial, 
religious  or  linguistic  minorities  will  enjoy  the  same  treatment  and  security  in  law  and  in 
fact  as  other  Albanian  nationals.  In  particular  they  shall  have  an  equal  right  to  maintain, 
manage  and  control  at  their  own  expense  or  to  establish  in  the  future,  charitable,  religious 
and  social  institutions,  schools  and  other  educational  establishments,  with  the  right  to  use 
their  own  language  and  to  exercise  their  religion  freely  therein. 

"Within  six  months  from  the  date  of  the  present  Declaration,  detailed  information  will  be 
presented  to  the  Council  of  the  League  of  Nations  with  regard  to  the  legal  status  of  the 
religious  communities,  Churches,  Convents,  schools,  voluntary  establishments,  and  associa- 
tions of  racial,  religious  and  linguistic  minorities.  The  Albanian  Government  will  take  into 
consideration  any  advice  it  might  receive  from  the  League  of  Nations  with  regard  to  this 
question."     {Id,,  6.) 

*  The  complete  text  of  the  Declaration  is  contained  in  Annex  III,  id,,  35-36. 

•  Id,,  6. 
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to  the  Buggeetions  in  the  Greek  memorandiun,  a  letter  at  Febn 
from  the  President  of  the  Albanian  Council  of  Ministers,  and  o1 
data  extrinsic  to  the  document.  It  considered  also  the  etmU 
Albanian  Government  that  no  obligation  was  imposed  upon  it  li 
matters  other  than  to  grant  to  minorities  a  right  equal  to  tiiat 
oUier  Albanian  nationals — a  conclusion  which  it  was  alleged  UA 
naturally  from  the  wording  of  paragraph  one  of  article  5,"  ai 
contention  that  as  the  minority  regime  constituted  a  derogati 
Mdinary  law,  the  text  in  question  should,  in  case  of  doubt,  be 
the  manner  most  favorable  to  the  sovereignty  of  the  Albanian  I 
court  adverted  to  the  opposing  Greek  view  that  the  equality  < 
r^erred  to  in  the  treaty  was  merely  an  adjtmct  to  the  ri^ 
minorities  to  retain  existing  schools.' 

The  court  concluded  that  what  the  Council  of  the  League  of  IJ 
Albania  to  accept,  and  what  Albania  did  accept,  was  a  regime 
protection  substantially  the  same  as  that  which  had  been  aL 
upon  with  other  states  in  which  there  were  no  "communitiee."  ■ 
the  idea  underlying  the  treaties  for  the  protection  of  minoriti 
declared  that  two  things  had  been  regarded  as  particulariy  necea 
formed  the  subject  of  treaty  provisions.  The  first  ma  to  enc 
tionals  belonging  to  minorities  should  enjoy  perfect  equality  w 
nationals  of  the  state;  and  the  second  was  to  ensure  for  the  mi 
able  means  for  the  preservation  of  their  racial  peculiarities,  Hu 
and  their  national  characteristics."  *  The  court  then  advuted 
similarity  between  the  Polish  treaty  of  Jtme  28,  1919,  for  the  ] 
minorities,  and  the  Albanian  Declaration  of  October  2,  19! 
proceeded  to  examine  textually  Articles  4  and  5,  as  well  as  6,  (tf 
tion,  and  derived  therefrom  the  conclusion  that  the  membera  of 
in  Albania  were  always  to  enjoy  the  rights  stipulated  in  ihe 
and,  in  addition,  any  more  extensive  rights  which  the  state  mi| 
other  nationals."  In  a  word,  the  court  appeared  to  conclude 
tention  was  to  grant  to  the  minority  an  unconditional  right  to  I 
create  their  own  charitable  institutions  and  schools,"  ^  and  th 
grant  would  result  in  "inequality  in  fact."  " 

It  is  not  here  sought  to  discuss  the  soundness  of  this  conclusio 

■  PubUcatioiu,  Permanent  Court  of  Intemfttional  Juatiee,  Senn  A/B,  N 
'/A 

*  Id.,  16.    Compare  the  Greek  oontentioiu  oonoermng  thta  point,    td. 

*  Jd.,  17.  Hie  French  text  SBSumee  a  happier  form  than  the  Eiogliih  tn 
former  makes  reference  to  "de«  moyeat  appropriit  povr  la  eontenatun  dM  em 
de*  traditiont  el  de  la  phytionomie  aaiionaUs." 

"  The  court  said  in  ttus  connection :  "TIm  right  provided  by  the  Deelsnti 
minimum  necessary  to  guarantee  effective  and  genuine  equality  M  between  tl 
the  minority."     (Jd.,  20.) 

u  The  language  quoted  is  taken  from  the  minority  oi^nioQ,  id.,  36. 
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to  emphasize  the  fact  that  the  court  undertook  to  interpret  a  paragraph  that 
was  in  the  estimation  of  the  minority  "clear  and  simple"  by  reference  to 
extrinsic  data  and  to  find  therein  evidence  of  a  design  that  ran  "counter  to 
the  natural  sense  of  the  words."  "  There  was  no  primary  deference  for  or 
reference  to  linguistic  clearness,  and  no  intimation  that  from  the  form  of  the 
text  there  was  to  be  deduced  an  authoritative  and  uncontradic  table  standard 
of  interpretation.  This  circumstance  drew  from  the  minority  criticism  of 
the  method  employed."  Instead,  however,  of  relying  solely  on  this  ground 
of  objection,  the  minority  declared  that  the  conclusion  of  the  court  inter- 
preting the  Albanian  Declaration  as  conferring  "an  unconditional  right" 
not  only  ran  counter  to  the  natural  sense  of  the  words,  but  also  disregarded 
the  explanation  ot  the  oorresponding  provision  of  the  Polish  treaty  as  given 
in  the  letter  from  M.  Clemenceau  in  1919,  addressed  to  M.  Paderewski,  the 
leader  of  the  Polish  delegation,  to  the  effect  that  the  grant  was  a  mere  prohi- 
bition of  discrimination;  and  it  was  added  that  the  opinion  of  the  court  took 
no  sufficient  account  of  the  events  leading  up  to  the  preparation  of  the  text 
of  the  Declaration."  It  is  not  necessary  here  to  pass  upon  the  value  or 
soundness  of  this  stricture. 

What  stands  out  in  the  case  is  the  fact  that  the  eleven  judges  before  whom 
the  adjudication  was  had  made  use  of  data  leading  up  to  the  preparation  of 
the  text  of  the  Declaration  as  an  aid  to  interpretation,  the  minority  by  way 
of  confirming  what  they  deemed  the  natural  sense  of  the  words  employed  in 
the  text  to  demand,  the  majority  as  a  primary  means  of  establishing  the 
design  of  the  parties,  regardless  of  the  form  of  the  text.  The  latter,  in  so 
doing,  inspired  the  statement  referred  to  above  that  the  court  was  departing 
from  principles  which  it  had  previously  adopted.  This  statement  as  to  the 
adoption  of  principles  of  interpretation  deserves  elucidation.  In  its  work  of 
interpreting  treaties  since  1923,  when  it  rendered  its  first  judgment  in  the 
case  of  the  S.S.Wimbledon,^'  the  court  has  not  been  confronted  with  a 
situation  where  conclusions  which  it  deduced  from  the  natural  sense  or  the 
linguistic  clearness  of  a  text  were,  in  its  opinion,  contradicted  by  extrinsio 
evidence  from  any  source.  Moreover,  in  cases  where  it  has  expressed  the 
view  that  it  did  "not  intend  to  derogate  in  any  way  from  the  rule  which  it 
has  laid  down  on  previous  occasions  that  there  is  no  occasion  to  have  regard 
to  preparatory  work  if  the  text  of  a  convention  is  sufficiently  clear  in  itself," 

"  The  language  quoted  is  token  from  the  minority  opinion,  id.,  24  and  32. 

"M,  25-26,  and  32. 

"The  minority  said,  in  this  connection:  "TliiB  interpretation  takee  no  sufficient  account 
of  the  events  leading  up  to  the  preparation  of  the  text  of  the  Declaration,  in  particular  of  the 
fact  that  the  Greek  Government  asked  for  the  inaertion  of  a  proviMoQ  which  would  have 
conferred  an  unconditional  right  and  made  this  request  upon  the  ground  that  it  was  nece*- 
sary  in  the  caae  of  Albania  to  go  beyond  the  usual  piovieioiu  of  a  miaority  treaty,  and  of  the 
fact  th&t  the  Council,  instead  of  inserting  the  Greek  proposal,  used  a  wording  on  the  saoue 
lines  as  that  adopted  in  other  minority  treaties."    (/d.,  32.) 

"  Publications,  Permanent  Court  of  International  Justice,  Series  A,  No.  1. 
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the  court  has  been  scrupulous  to  examine  the  preparatory  work  and  seek 
therein  confirmation  of  its  views.^'  It  is  still  a  significant  fact  that  the  cases 
have  thus  far  manifested  a  striking  absence  of  conflict  between  extrinsic 
evidence  and  what  the  plain  or  natural  meaning  of  a  text  seemed  to  demand. 
On  the  other  hand,  the  court  appears  to  be  increasingly  aware  of  the  danger 
of  concluding  that  textual  or  linguistic  clarity  is  necessarily  indicative  of 
clearness  of  design  of  the  parties  to  an  international  instrumenti  and  perhaps, 
under  the  salutory  influence  of  Judge  Amsilotti's  dissenting  opinion  in  the 
case  concerning  the  Interpretation  of  the  Convention  of  1919  oonceming 
Employment  of  Women  during  the  Night/*  is  reluctant  to  acknowledge  that 
a  text  is  verbally  clear  even  when  there  is  room  for  such  a  conclusion.^* 

In  a  word,  the  instant  case  reveals  a  departure  in  the  method  of  approach 
which  the  court  applies  to  the  cases  confronting  it  and  justifies,  in  that  regard, 
the  testimony  to  that  effect  that  is  borne  by  the  minority.  An  experience 
of  twelve  years  has  brought  home  to  a  great  tribunal  a  sense  of  the  impor- 
tance of  approaching  a  text  concerning  the  construction  of  which  there  is 
divergence  of  opinion  in  such  a  way  as  to  minimize  the  danger  of  misconceiv- 
ing the  actual  design  of  the  contracting  parties,  as  well  as  a  realisation  of  the 
fact  that  that  danger  is  not  diminished  and  may  even  be  enhanced  if  there  is 
sought  to  be  imputed  to  those  parties,  as  by  an  applicable  rule,  an  obligation 
to  employ  terms  in  a  sense  that  was  not  in  fact  responsive  to  their  actual 
design.  The  opinion  concerning  the  Minority  Schools  in  Albania,  i^Murt 
from  the  character  of  the  conclusions  reached,  shows  that  the  court  is  making 
progress  in  the  performance  of  its  interpretative  tasks  by  breaking  away 
from  conventional  statements  calculated  to  impair  both  its  freedom  and 
success  in  getting  at  the  truth. 

Charles  Cheney  Hyde 

acts  and  joint  resolutions  op  congress  as  substitutes  for  treaties 

The  failure  of  all  efforts  during  the  past  twelve  years  to  make  the  United 
States  a  member  of  the  Permanent  Court  of  International  Justice,  due  to  the 
opposition  of  a  relatively  small  minority  of  the  Senate  (the  vote  on  January  29, 
1935,  in  favor  of  adherence  to  the  protocols  was  52 ;  that  against  adherence  was 

'^  See  Advisory  Opinion  of  Nov.  15, 1032,  concerning  the  interpretation  of  the  Convention 
of  1919  concerning  the  £2mployment  of  Women  during  the  Night,  Publications,  Permanent 
Court  of  International  Justice,  Series  A/B,  No.  50,  365,  378.  See,  also,  the  Advisoiy 
Opinion  No.  2  concerning  the  question  whether  agricultural  labor  was  embraced  within  the 
competence  of  the  International  Labor  Oiganization,  id,,  Series  B,  No.  2,  p.  41;  Case  of  the 
SJS,Lfoiu8f  id.f  Series  A,  No.  10,  pp.  16-17;  Advisory  Opinion  No.  14  concerning  the  jurisdic- 
tion of  the  European  Conmiission  of  the  Danube  between  Galats  and  Bralla,  id,,  Series  B, 
No.  14,  pp.  28  and  31;  Advisory  Opinion  interpretative  of  the  Statute  of  the  Memel  Terri- 
tory (Preliminary  Objection),  June  24,  1932,  id,,  Series  A/B,  No.  47,  p.  249. 

1*  Publications,  Permanent  Court  of  International  Justice,  Series  A/B,  No.  50,  383. 

>*  See  Judgment  in  the  Lighthouses  Case  between  France  and  Greece,  March  17,  1984, 
Publications,  Permanent  Court  of  International  Justice,  Series  A/B,  No.  62,  13. 
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36),^  has  recently  aroused  discussion  as  to  whether  there  is  not  a  procedure  by 
which  this  object  can  be  accomplished  other  than  through  adherence  to  a  diplo- 
matic protocol,  which  is  assumed  to  require  the  approval  of  two-thirds  of  the 
Senate  to  make  it  effective.  If  a  method  of  procedure  consistent  with  the  Con- 
stitution can  be  found  which  would  obviate  the  necessity  of  this  extraordinary 
majority  in  the  Senate,  the  obstacle  which  has  until  now  prevented  the  United 
States  from  becoming  a  member  of  the  court  can  easily  be  overcome.  It  is  be- 
lieved that  such  a  mode  of  procedure  can  be  found  in  the  action  of  Congress, 
in  the  form  of  an  Act  or  joint  resolution,  either  of  which  can  be  passed  by  a 
simple  majority  of  both  Houses,  authorizing  the  President  to  adhere  to  the  pro- 
tocols, or  simply  declaring  that  the  United  States  accepts  membership  in  the 
court,  subject  of  course  in  the  latter  case  to  the  willingness  of  the  signatories 
to  admit  the  United  States  to  membership  under  that  procedure.  It  is 
submitted  that  a  protocol  under  which  the  United  States  proposes  to  become 
a  member  of  an  international  organization,  especially  one  which  does 
not  involve  for  the  United  States  any  commitments  or  legal  obligations 
further  than  the  annual  appropriation  of  a  small  siun  of  money  to  cover  its 
share  of  the  common  expense  for  the  maintenance  of  the  organization,  does 
not  necessarily  require  ratification  by  the  President  by  and  with  the  advice 
and  consent  of  the  Senate  two-thirds  of  the  Senators  present  concurring. 

In  practice,  the  United  States  has  often  become  a  party  to  protocols  which 
had  the  full  force  of  international  engagements  but  which  were  not  subject  to 
ratification  by  the  President  by  and  with  the  advice  and  consent  of  the  Sen- 
ate. Some  examples  may  be  found  in  Malloy'.s  Treaties,  Conventions,  etc. 
Between  the  United  States  and  Other  Powers,  pp.  i52,  723,  854,  871,  932,  936, 
1144,  1443,  1460,  1673,  1688,  1717,  1870  and  2006.  Also  Congress  has  fre- 
quently made  appropriations  of  money  for  the  support  of  international  in- 
stitutions when  there  was  no  treaty  authorizing  the  appropriations.  On 
May  2, 1932,  Representative  Linthiciun  introduced  in  the  House  a  resolution 
appropriating  $53,895  as  the  share  of  the  United  States  of  the  common  ex- 
pense for  the  maintenance  of  the  Permanent  Court  of  International  Justice. 
The  Conmiittee  on  Foreign  Affairs  of  the  House  made  a  favorable  report  on 
the  resolution  and  no  question  appears  to  have  been  raised  as  to  the  constitu- 
tional authority  of  Congress  to  make  the  appropriation.*  If  such  an  appro- 
priation were  made  and  continued  permanently,  the  effect  would  be  to  make 
the  United  States  for  all  practical  purposes  a  member  of  the  court,  since  that 
appears  to  be  the  only  legal  obligation  which  membership  in  the  court  in- 
volves, and  as  for  the  right  of  the  United  States  to  make  use  of  the  court,  it 
already  has  that  right. 

Precedents  in  support  of  the  view  that  the  United  States  might,  con- 
sistently with  the  Constitution,  become  a  member  of  the  court  through  the 

^  In  the  vote  of  January,  1926,  the  minority  was  still  soudler,  the  vote  being  76  for  ad- 
herence and  17  against. 
*  As  to  this  resolution  see  Hudson,  in  this  Joxtbnal,  Vol.  26  (1932),  p.  794. 
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action  of  Congress  in  the  form  of  an  Act  or  a  joint  resolution  instead  of 
through  the  conclusion  of  a  treaty,  do  not  seem  to  be  lacking.  In  fact,  the 
United  States  has  on  various  occasions  become  a  member  of  international 
organizations  by  this  procedure,  for  example,  the  International  Hydrographic 
Bureau  (1921),  and  the  International  Statistical  Institute  (1024).  The 
latest  and  most  important  instance  of  the  kind  was  afforded  by  the  joint 
resolution  of  June  19, 1934,  which  authorised  the  President  ''to  accept  mem- 
bership for  the  government  of  the  United  States  of  America  in  the  Interna- 
tional Labor  Organisation."  An  invitation  was  promptly  extended  by  the 
Organization  to  the  United  States  and  it  was  accepted  on  August  20,  1934, 
through  a  letter  addressed  by  the  American  Consul  in  Geneva  to  the  Director 
of  the  International  Labor  Office.'  It  happens  that  the  Senate  voted 
unanimously  for  the  resolution,  but  if  it  had  been  only  by  a  bare  majority 
that  would  have  had  no  effect  on  the  constitutional  validity  of  the  procedure 
by  which  the  United  States  became  a  member. 

It  may  be  observed  in  passing  that  under  the  provisions  of  the  constitution 
of  the  International  Labor  Organization  (Part  XIII  of  the  Treaty  of  Ver- 
sailles), by  which  the  United  States  is  now  bound  as  a  consequence  of  its 
acceptance  of  membership  in  the  Organization,  it  will  be  obliged  to  submit 
to  the  compulsory  jurisdiction  of  the  Permanent  Court  of  International 
Justice  in  certain  cases  and  may  be  brought  before  the  court  at  the  instance 
of  another  member  for  failure  to  submit  the  draft  conventions  and  recom- 
mendations of  the  International  Labor  Conference  to  the  competent  au- 
thority or  authorities.  Furthermore,  the  United  States  may  be  brought 
before  the  court  on  the  charge  of  failure  to  comply  with  the  terms  of  any 
international  labor  conventions  to  which  it  is  a  party.  (See  especially 
Articles  415,  417,  418  and  423.)  It  thus  happens  that  while  the  Senate  re- 
fused to  give,  by  a  two-thirds  vote,  its  advice  and  consent  to  the  resolution  of 
adherence  to  the  court  protocols  which  would  not  have  given  the  court  any 
jurisdiction  over  the  United  States  without  its  consent,  it  voted  unanimously 
to  make  the  United  States  a  member  of  the  International  Labor  Organization 
under  which  it  will  be  subject  to  the  compulsory  jurisdiction  of  the  court  in 
certain  cases. 

It  would  seem  beyond  question  that  if  it  was  competent  for  Congress  by  a 
joint  resolution  to  make  the  United  States  a  member  of  the  International 
Labor  Organization  with  the  obligation  which  it  carries  of  accepting  the 
compulsory  jurisdiction  of  the  Permanent  Court  in  certain  cases,  it  is  equally 
competent  for  Congress  by  the  same  procedure  to  make  the  United  States  a 
member  of  the  court  itself,  when  membership  thereof  would  not  involve  the 
assumption  of  such  an  obligation.  Acting  on  this  view.  Representative 
Lewis  of  Maryland  introduced  in  the  House  of  Representatives  on  January 
24,  1935,  a  bill  authorizing  the  President  to  adhere  to  the  court  protocols 

'  Hudson,  "The  United  States  in  the  International  Labor  Organisation,"  this  Joubnal, 
Vol.  28  (1934),  p.  671. 
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including  the  "optional  clause"  of  the  statute  of  the  court.  The  same  object 
could  be  accomplished  by  a  joint  resolution  authorizing  the  President  to 
accept  memberehip  in  tiie  court  without  adhering  to  the  protocols,  provided 
of  course  that  procedure  were  acceptable  to  the  signatories  to  the  protocols. 
It  has  even  been  proposed  that  the  United  States  might  join  the  League  of 
Nations  by  this  procedure.  On  this  aesumptioa,  Senator  Pope  of  Idaho  on 
May  7,  1935,  introduced  a  joint  resolution  in  the  Senate  authorizing  the 
President  to  "notify  the  appropriate  authority  of  the  League  of  Nations  that 
the  United  States  accepts  membership  in  the  League,"  subject  to  certain 
terms  and  understandings.  Under  this  procedure,  ratification  of  the  Cov- 
enant by  the  President  by  and  with  the  advice  and  consent  of  two-thirds  of 
the  Senate  would  be  dispensed  with. 

If  the  United  States  were  to  become  a  member  of  the  court  tlirough  tlie 
action  of  Congress  instead  of  through  the  diplomatic  process,  the  Presideat 
would  be  competent  without  treaty  authorisation  to  designate  consular  or 
diplomatic  representatives  of  the  United  States  to  sit  in  the  Council  and 
Assembly  of  the  league  for  the  purpose  of  participating  in  the  election  of 
judges  of  the  court,  tn  practice,  he  has  often,  without  treaty  authorisation, 
designated  American  citisens  to  sit  as  representatives  of  the  United  States  in 
international  conferences  convoked  by  or  held  imder  tiie  auspices  of  the 
League,  and  even  in  the  Council  of  the  League  itself.  A  recent  example  was 
the  designation  by  the  President  of  the  American  Minister  to  Switserlaud, 
to  participate  with  the  Council  of  the  League  in  the  selection  of  the  Central 
Opium  Board.  Another  instance  was  the  designation  of  the  American  Con- 
sul-General  at  Geneva  to  sit  with  the  Council  of  the  League  in  1931  and  to 
participate  in  its  discussions  relative  to  Japan's  action  in  Manchuria,  in  so 
far  as  they  involved  the  question  of  the  oblations  of  the  parties  to  the 
Briand'Kellogg  Pact. 

Earlier  precedents  in  support  of  the  view  that  membership  of  the  United 
States  in  the  League  of  Nations  or  the  Permanent  Court  of  International 
Justice  might  be  constitutionally  effected  through  the  medium  of  an  Act  or 
resolution  of  Congress  are  by  no  means  lacking.  As  is  well  known,  when  the 
treaty  of  April  12,  1S44,  for  the  annexation  of  Texas  failed  to  receive  the 
approval  of  the  Senate  by  a  two-thirds  vote  as  required  by  the  Constitution 
(the  vote  was  16  for  ratification  and  35  against  ratification),  fiu*ther  effort  to 
obtain  ratification  was  abandoned  and  the  annexation  was  accomplished  by 
means  of  a  joint  resolution  passed  on  March  1,  1845,  by  a  simple  majority, 
the  vote  in  the  Senate  being  27  for  the  resolution  and  25  against  it.*  In  this 
way  the  obstacle  of  a  two-thirds  vote  in  the  Senate  was  avoided.  That  this 
was  the  object  which  the  friends  of  annexation  had  in  mind  in  resorting  to 
the  use  of  a  joint  resolution  after  the  failure  of  the  treaty,  is  clear  from  a 
communication  of  the  Secretary  of  State,  John  C.  Calhoun,  to  the  United 
States  Ckarg6  d' Affaires  in  Texas,  in  which  he  said: 

<  1  Moore,  Digest  of  International  Law,  p.  454. 
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It  is  now  admitted  that  what  was  sought  to  be  effected  by  the  Treaty 
submitted  to  the  Senate,  may  be  secured  by  a  joint  resolution  of  the  two 
houses  of  Congress  incorporating  all  its  provisions.  This  mode  of 
effecting  it  will  have  the  advantage  of  requiring  only  a  majority  of  the 
two  houses,  instead  of  two-thirds  of  the  Senate. 

A  somewhat  similar  case  was  the  annexation  of  Hawaii  to  the  United  States 
by  a  joint  resolution  of  July  7,  1898,  after  it  became  evident  that  a  treaty 
signed  on  Jime  16,  1897,  for  annexation  would  not  receive  the  approval  of 
two-thirds  of  the  Senate.  A  certified  copy  of  the  resolution  was  delivered 
on  the  12th  of  August,  1898,  to  the  President  of  the  Republic  of  Hawaii  by 
the  Minister  of  the  United  States,  when  the  formalities  of  the  transfer  took 
place.*  It  happens  that  the  resolution  was  voted  for  by  two-thirds  of  the 
Senate,  but  if  it  had  been  otherwise  (as  it  was  in  the  case  of  Texas)  the  pro- 
cedure by  which  Hawaii  was  annexed  to  the  United  States  could  hardly  have 
been  challenged  on  the  ground  of  unconstitutionality. 

In  1911,  President  Taft  desiring  to  effect  a  reciprocity  tariff  arrangement 
between  the  United  States  and  Canada,  but  being  aware  that  a  treaty  for 
this  purpose  would  not  be  approved  by  two- thirds  of  the  Senate,  reached  an 
understanding  with  the  Government  of  Canada  by  which  the  legislatures  of 
both  countries  were  to  pass  Acts  providing  for  certain  tariff  reductions  on 
goods  imported  into  their  respective  countries  from  the  other.  The  Con- 
gress of  the  United  States  passed  such  an  Act  but  the  proposed  arrangement 
failed  because  the  Canadian  Parliament  refused  to  pass  a  similar  Act.  Had 
it  done  so  it  would  have  afforded  an  example  of  an  international  arrangement 
effected  by  joint  legislative  action  rather  than  by  treaty,  and  the  constitu- 
tional validity  of  the  arrangement  would  have  been  beyond  question. 

As  is  well  known,  the  President  of  the  United  States  has  often  entered  into 
trade  or  tariff  reciprocity  agreements  with  other  countries  in  pursuance  of 
authority  conferred  by  acts  of  Congress,  passed  by  a  simple  majority  of 
both  houses.  Both  Presidents  McKinley  and  Theodore  Roosevelt  concluded 
a  number  of  such  agreements  under  authority  of  Section  3  of  the  Tariff  Act 
of  1897.  Their  constitutional  validity  was  upheld  by  the  Supreme  Court. 
B.  Altman  and  Company  v.  The  United  States,  224  U.  S.  583.  Somewhat 
similar  authority  was  conferred  on  the  President  by  the  Trade  Agreements 
Act  of  June  12, 1934,  and  a  number  of  trade  agreements  have  been  concluded 
with  foreign  countries  in  pursuance  of  the  Act,  while  others  are  now  in  proc- 
ess of  negotiation. 

As  is  equally  well  known,  Congress  has  conferred  authority  on  the  Post- 
master-General to  conclude  postal  conventions  by  and  with  the  advice  and 
consent  of  the  President  but  without  the  necessity  of  ratification  with  the 
consent  of  two-thirds  of  the  Senate.  The  constitutional  competence  of 
Congress  to  confer  such  authority  on  the  Postmaster-General  was  upheld  by 

*  1  Moore,  op.  ciL,  p.  510. 


■UIOBIAL  COICIODIT  487 

Solicitor  General  Taft  in  1890.  19  0p6.  Atty.  Gen.,  p.  520.  Probably  no 
one  today  could  be  found  who  would  challenge  that  competence. 

Under  authority  of  the  Act  of  Congress  of  February  9,  1922,  the  World 
War  Foreign  Debt  Commission  concluded  agreements  with  various  foreign 
countries  for  the  funding  of  their  war  debts  to  the  United  States.  These 
agreements  were  approved  by  the  President  and  Congress  but  were  not 
subject  to  ratification  by  the  President  by  and  with  the  advice  and  consent 
of  the  Senate  two-thirds  of  the  Senators  concurring.  In  some  cases  (e.g.f  the 
agreement  with  Italy)  the  vote  of  the  Senate  was  less  than  two-thirds, 
which  would  have  been  required  had  the  agreements  been  in  the  form  of 
treaties  concluded  by  the  treaty-making  organs.  But  the  constitutional 
validity  of  the  agreements  has  not  for  this  reason  been  contested. 

Finally,  it  may  be  observed  that  the  procedure  of  joint  resolution  was 
employed  by  the  United  States  for  declaring  the  termination  of  the  war  with 
Austria  and  Germany.  Although  in  the  past,  international  wars  have  al- 
most invariably  been  terminated  by  the  conclusion  of  a  treaty  of  peace 
between  the  belligerent  parties,  in  these  cases  it  was  done  by  Congressional 
action  in  the  form  of  joint  resolutions  passed  on  July  2, 1921,  declaring  ^'that 
the  state  of  war  declared  to  esdst"  between  the  United  States  and  Germany 
and  between  the  United  States  and  Austria  on  April  6  and  December  7, 1917, 
respectively,  ''is  hereby  declared  at  an  end."  Hiere  was  some  opposition  in 
Congress  to  the  resolution  by  certain  members  who  denied  the  constitutional 
competence  of  Congress  to  make  peace  by  means  of  a  resolution,  but  it  was 
the  view  of  the  majority  that  since  the  state  of  war  had  been  created  by 
resolution  of  Congress,  it  could  be  terminated  by  the  same  authority  and  by 
the  same  procedure/ 

The  conclusion  of  the  whole  matter  would  seem  to  be  that  if  it  is  within 
the  constitutional  competence  of  Congress  by  means  of  Acts  or  joint  resolu- 
tions passed  by  a  simple  majority  vote  of  both  Houses  and  approved  by  the 
President,  to  make  the  United  States  a  member  of  such  institutions  as  the 
International  Labor  Organization,  to  annex  foreign  territory  to  the  United 
States,  terminate  war  with  foreign  countries,  to  authorize  commissions  to 
conclude  foreign  debt  funding  agreements,  to  authorize  the  Postmaster- 
General  to  conclude  postal  conventions  and  to  empower  the  President  to 
enter  into  trade  and  tariff  agreements  with  foreign  countries,  it  could  cer- 
tainly by  either  of  these  processes  make  the  United  States  a  member  of  the 
Permanent  Court  of  International  Justice  and  possibly  also  a  member  of  the 
League  of  Nations.  Indeed,  it  is  believed,  that  Congress  might  with  the 
approval  of  the  President,  create  a  relationship  or  undertake  an  engagement 
on  behalf  of  the  United  States  with  a  foreign  state  or  states,  in  respect  to  any 
matter  which  is  a  proper  subject  of  international  regulation,  or  it  might 
authorize  the  President  to  do  so,  provided  it  were*  within  the  constitutional 

*  See  Anderson,  ''The  United  States  Congressional  Peace  Resolution,"  this  Journal,  Vol. 
14  (1920),  p.  384. 
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competence  of  the  Congress  to  deal  with  such  matter  at  all.  The  delegation 
by  the  Constitution  to  the  President  and  the  Senate  of  the  power  to  make 
"treaties"  does  not  exhaust  the  power  of  the  United  States  over  international 
relations.  The  will  of  the  nation  in  this  domain  may  be  expressed  through 
other  acts  than  ''treaties"  and  such  acts  do  not  necessarily  need  to  be 
ratified  by  the  President  by  and  with  the  advice  and  consent  of  the  Senate 
in  order  to  be  valid  and  binding,  unless  they  so  expressly  provide  by  thdr 
own  terms.  In  short,  the  power  of  the  President  and  the  Senate  to  regulate 
foreign  relations  is  not  an  exclusive  power;  it  is  only  when  an  agreement 
takes  the  form  of  a  "treaty/'  as  that  term  is  used  in  the  Constitution,  that 
this  power  belongs  exclusively  to  them.  There  is  no  inconsistency  between 
the  authority  of  the  President  and  the  Senate  to  regulate  foreign  relations 
through  agreements  in  the  form  of  "treaties"  and  the  power  of  the  President 
and  Congress  to  deal  with  matters  of  foreign  policy  through  legislative  action. 
Which  of  the  two  procedures  shall  be  employed  in  a  given  case  is  a  matter  of 
practical  convenience  or  political  expediency  rather  than  of  constitutional 
or  international  law.  If  the  procedure  of  treaty  r^;ulation  proves  ineffective 
in  a  particular  case  because  of  the  constitutional  impediment  relative  to 
ratification,  there  is  no  reason  of  constitutional  or  international  law  why 
recourse  to  the  easier  alternative  of  legislative  action  cannot  be  had,  if  the 
President  and  a  majority  of  the  two  Houses  of  Congress  so  desire,  as  has 
been  done  with  success  on  various  occasions  in  the  past. 

Jambs  W.  Gabner 


DECLARATORY  JUDGMENTS  IN  INTERNATIONAL  LAW 

In  its  decisions  No.  7  and  No.  13  ^  and  on  other  occasions  *  the  Permanent 
Court  of  International  Justice  has  asserted  its  power  to  render  "purely 
declaratory  judgments,"  that  is,  judgments  between  litigants  which  con- 
clusively determine  their  rights  but  to  which  no  coercive  decree  is  appended. 
The  Permanent  Court  aflSrmed  in  Judgment  No.  7  that  Article  63  of  the 
Statute  of  the  Court,'  as  well  as  Article  36  providing  for  obligatory  jurisdic- 
tion for  the  determination  of  a  question  of  law  or  fact,^  contemplated  judg- 
ments having  a  "purely  declaratory  effect."  In  Judgment  No.  13  the  court 
stated  that  Judgment  No.  7,  on  the  legal  position  of  the  German-owned 
factory  at  Chorzow,  was  "in  the  nature  of  a  declaratory  judgment,  the 
intention  of  which  is  to  ensure  recognition  of  a  situation  at  law,  once  and  for 
all  and  with  binding  force  as  between  the  parties;  so  that  the  legal  position 

»  Series  A.  No.  7,  p.  19;  A.  No.  13,  p.  20.  « Series  B.  No.  11,  p.  30. 

'  ''Whenever  the  construction  of  a  convention  to  which  States  other  than  those  concerned 
in  the  case  are  parties  is  in  question,  the  Registrar  shall  notify  [them] ;  .  .  .  the  construction 
given  by  the  judgment  will  be  equally  binding  upon  it." 

'  /.e.,  jurisdiction  over  ''the  interpretation  of  a  treaty"  or  "any  question  of  international 
law"  or  "the  existence  of  any  fact  which,  if  established,  would  constitute  a  breach  of  an 
international  obligation." 
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thus  established  cannot  again  be  called  in  question  in  so  far  as  the  legal 
effects  ensuing  therefrom  are  concerned." 

In  one  sense  it  may  be  said  that  every  decision  of  an  international  tribimal 
results  in  a  judgment  merely  declaring  the  rights  of  the  parties  without 
coercive  decree.  International  tribunals  are  not  equipped  with  sheriffs  to 
execute  the  judgment,  and  such  judgments  depend  for  their  enforcement  on 
the  disposition  of  nations  to  carry  them  out.  But  it  is  interesting  to  note 
that  very  rarely  indeed  has  a  nation  that  has  submitted  to  arbitration  been 
so  defiant  of  public  opinion  and  the  mores  as  to  refuse  to  carry  out  an  un- 
favorable award  or  judgment.  The  adjudication  of  a  disputed  boimdary  or 
title  to  land  is  nothing  but  a  declaratory  judgment,  and  both  international 
tribunals  and  municipal  courts  like  the  United  States  Supreme  Court  have 
long  exercised  this  function. 

In  theory,  however,  a  judgment  that  A  is  under  a  duty  to  B  to  pay  money 
or  deliver  property  is  regarded  by  some  as  not  strictly  declaratory.  This  is 
a  matter  of  definition.  But  even  assuming  the  vatidity  of  this  view,  there 
remains  a  large  sphere  of  usefulness  for  judgments  merely  adjudicating  and 
establishing  the  rights  of  contesting  parties  in  types  of  cases  not  now  com- 
mon. It  has  heretofore  been  generally  assumed  even  in  private  law  that 
courts  exist  mainly  for  curative  purposes  to  redress  past  grievances  on  the 
initiative  of  the  complaining  party.  Insufficient  attention  has  been  given 
to  the  fact  that  courts  have  a  vast  preventive  function  to  perform,  namely, 
to  adjudicate  disputes  before  either  party  has  acted  on  his  own  assumption 
as  to  his  rights  and  broken  the  sUUua  giu).  We  are  more  accustomed  to  this 
phenomenon  in  international  law  than  in  private  law,  hence  it  ought  not  to 
be  difficult  to  convince  the  statesmen  of  the  world  that  the  utility  of  adjudi- 
cation can  be  greatly  enhanced  to  the  benefit  of  peace  and  legality  generally 
by  enabling  a  party  normally  the  defendant  to  initiate  an  action  for  a  decla- 
ration that  he  or  it  is  not  liable  as  charged.  It  should  be  recognized  in  in- 
ternational law,  as  it  now  is  in  private  law  since  the  enactment  of  declaratory 
judgments  statutes,  that  a  party  erroneously  charged  has  a  legal  interest  in 
the  adjudication  of  the  issue  raised  and  should  be  privileged  to  initiate  the 
proceeding. 

Such  new  use  can  also  be  made  of  the  declaratory  judgment,  as  in 
private  law,  to  enable  the  party  who  claims  the  right  to  be  released  or  to 
escape  from  a  liability  or  obligation,  to  initiate  an  action  against  the  accuser 
or  promisee  for  a  so-called  ''negative"  declaratory  judgment  that  the  party 
plaintiff  is  not  liable  as  charged,  or  a  judgment  that  he  is  released  by  change 
of  circumstances  or  conditions  from  the  obligation  once  contracted. 

The  first  of  these  cases  has  had  several  illustrations  in  recent  years.  One 
of  the  most  striking  is  the  charge  made  by  Yugoslavia  against  Himgary  that 
the  latter  was  guilty  of  an  international  delinquency  in  harboring  Yugoslav 
or  other  refugees  who  from  Hungary  plotted  the  assassination  of  King  Alex- 
ander.   This  grave  charge  for  a  time  threatened  the  most  serious  conse- 
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quences.  Hungary  disclaimed  liability.  Why  should  it  not  have  been 
possible  in  theory  for  Hungary  to  institute  an  action  before  the  Permanent 
Court  of  International  Justice  seeking  a  judgment  on  the  facts  and  the  law 
to  the  effect  that  it  was  not  liable  as  charged?  The  Council  of  the  League 
dealt  with  it  as  a  political  question,  and  encouraged  the  negotiations  which 
removed  the  charge  as  an  immediate  potential  basis  of  friction. 

Mussolini  has  made  against  Ethiopia  charges  of  violating  the  legal  rights 
of  Italy.  The  privilege  of  the  party  diarged  to  convert  the  issue  into  an 
immediately  legal  one  by  instituting  a  judicial  action  for  a  judgment  of 
non-liability  might  afford  an  opportunity  to  establish  the  truth  of  such 
charges  instead  of  permitting  them  to  fester  into  open  conflict  without  any 
adjudication  or  of  permitting  an  ostensible  legal  ground  to  be  used  as  a  cover 
for  political  designs.  Any  pause  to  the  temptation  of  an  aggrieved  state  to 
become  plaintiff,  judge  and  sheriff  in  its  own  cause  ought  to  be  a  source  of 
gratification. 

In  theory  again,  it  might  have  prevented  the  current  deterioration  of 
European  political  relations  had  Austria  been  privileged  in  1631  to  initiate 
the  proceeding  against  France  and  Italy  prior  to  the  actual  conclusion  of  the 
proposed  Customs  Union  with  Germany,  but  on  submission  of  the  draft  and 
the  announced  intention  to  conclude  it,  seeking  a  declaration  from  the 
Permanent  Court  that  under  the  Treaty  of  St.  Germain  and  the  1922 
Geneva  Protocol,  Austria  was  privileged  to  enter  into  the  contested  Customs 
Union  without  violating  those  treaties.  Had  the  issue  been  raised  before  the 
fail  accompli,  the  atmosphere  for  a  strictly  judicial  opinion  would  have  been 
improved ;  but  in  any  event,  it  might  have  prevented  that  panic  which  ulti- 
mately had  such  damaging  psychological  effects  on  the  pacification  of 
Europe  and  perhaps  from  the  start  foredoomed  to  failure  the  Conference  on 
the  Limitation  of  Armaments.  As  Congressman  Gilbert  of  Kentucky  said 
in  1928  with  reference  to  the  then  pending  Federal  Declaratory  Judgments 
Bill:  "Under the  present  law  you  take  a  step  in  the  dark  and  then  turn  on  the 
light  to  see  if  you  stepped  into  a  hole.  Under  the  declaratory  judgments 
law  you  turn  on  the  light  and  then  take  the  step." 

The  other  and  equally  necessary  adjunct  to  existing  forms  of  international 
procedure  is  to  enable  a  party  to  a  treaty  or  a  promissor  of  an  international 
obligation  who  claims  that  time  and  circumstance  justify  release  from  the 
obligation  to  initiate  the  proceeding  for  a  judicial  declaration  of  release.  In 
Anglo-American  law  we  are  accustomed  to  this  proceeding  in  many  aspects, 
for  example,  on  the  part  of  a  covenantor  in  a  building  or  other  land  restric- 
tion extending  over  a  long  period  who  claims  that  the  obligation  has  been 
extinguished,  but  instead  of  first  departing  from  the  covenant  and  risking 
damages  and  forfeiture,  sues  first  for  an  adjudication  of  the  current  invalidity 
of  the  old  restriction.  If  a  favorable  judgment  is  given,  he  has  the  certainty 
that  he  is  no  longer  bound  and  is  privileged  to  proceed  accordingly.^    So 

•  See  Hess  v.  Country  Club  Park,  213  Cal.  613, 2  Pac.  (2d)  782  (1931) ;  Great  Britain,  Law 
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debtors  may  sue  creditors  for  a  declaration  that  they  do  not  owe  the  amount 
claimed  or  that  for  some  other  reason  they  are  released  in  whole  or  in  part 
from  the  ostensible  obligation.  The  necessity  for  such  judicial  relief  is  even 
more  insistent  in  international  than  in  private  law.  For  whereas  in  private 
law  legislatures  are  enabled  to  alter  the  law,  the  parties  to  treaties  do  not 
usually  provide  means  for  revision  or  the  machinery  for  determining  when  a 
treaty  should  be  terminated.  The  doctrine  of  pacta  sunt  servanda  is  often 
abused  to  give  a  supposed  moral  sanction  to  treaties,  imposed  under  political 
duress,  which  every  party  to  the  treaty  is  well  aware  will  not  be  observed 
beyond  the  time  when  the  force  which  imposed  it  is  lifted  or  diverted.  The 
very  difficulty  of  applying  the  doctrine  of  rebus  sic  stantibus  makes  it  the 
more  important  to  provide  for  nations  that  do  not  necessarily  wish  to  be 
lawless  a  judicial  method  for  determining  when  they  are  released  from  a 
treaty,  the  obsolescence  of  which  may  be  disputed  by  the  parties  and  which  a 
party  charged  is  thus  constrained  either  to  observe  under  duress  or  protest, 
or  else  to  break  and  risk  all  the  political  consequences.  International  law, 
primitive  and  inadequate  as  it  is  in  many  respects  to  deal  with  the  acute 
problems  which  agitate  this  hard  world  should,  with  the  establishment  of 
international  tribunals,  have  reached  sufficient  maturity  to  enable  a  promis- 
sor  who  claims  the  legal  right  to  be  released  from  his  obligation  to  have  the 
opportunity  of  invoking  a  judicial  decision  and  thus  making  unnecessary  the 
political  recourse  which  is  now  frequently  his  only  remedy  by  reason  of  the 
want  of  a  legal  alternative.  It  is  the  duty  of  statesmanship  to  supply  op- 
portunities for  adjudication  and  thereby  remove  the  temptation  to  political 
and  unilateral  recourse  with  all  its  attendant  risks  and  dangers.  Such  op- 
portunity would  make  it  less  necessary  to  invoke  the  doctrine  of  necessity 
which,  while  hardly  dismissible  in  such  an  immature  system  of  law  as  the 
international,  nevertheless  awakens  emotional  currents  dangerous  to  a  legal 
order. 

Treaties  relating  to  territorial  matters  are  often  founded  upon  assumptions 
as  to  the  state  of  physical  or  geographical  facts  and  conditions.  Maps  have 
occasionally  proved  misleading,  physical  landmarks  were  often  wrongly 
assumed  to  be  in  particular  territory.  When  later  it  is  discovered  that  the 
assumption  involved  substantial  error  of  an  essential  kind,  theory  and  prac- 
tice both  admit  the  voidability  of  the  treaty  at  the  hands  of  the  party 
prejudiced.  It  is  said  that  the  minds  have  not  met,  that  there  is  a  vice  du 
conseniement.  Instead  of  remitting  either  party  to  the  dangerous  expedient 
of  denouncing  the  treaty  on  the  unilateral  conclusion  of  error  or  of  its  essen- 
tial or  vital  character,  a  matter  of  degree  on  which  opinions  may  justifiably 
differ,  the  opportunity  for  judicial  recourse  by  way  of  declaratory  judgment 
might  avoid  the  necessity  or  temptation  to  resort  to  such  precarious  expe- 
dient. 

of  Property  Act,  1925,  15  Geo.  V,  C.  20,  sec.  84;  and  Borchard,  Declaratory  Judgments 
(Qeveland,  1934),  pp.  325-329. 
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Treaties  often  involve  reeiproeal  obligatitHis,  and  the  qoeat 
whether  the  alleged  breach  hj  one  party  of  <Hie  or  more  sUpi 
treaty  justifies  the  other  party  in  repudiating  or  rfaimiiig  i 
reciprocal  obligations  of  the  treaty,  in  whole  or  in  part.  Hie 
parties  to  the  treaty  before  proceeding  on  the  snppontlon  thi 
poeed  or  consummated  constitutes  in  reality  a  breach  and  di 
from  the  performance  of  further  obligatlona  under  the  trea^ 
the  privilege  of  seeking  a  judicial  declaration  as  to  Uw  lega 
disputed  act  and  of  its  consequences  in  discharging  the  pel 
from  further  obligations  under  the  treaty,  or  otherwise. 
European  War  of  1914  many  English  firms  found  it  imptnn 
a  judicial  construction  of  their  long-term  contracts  with  Qe 
determine  whether  the  war  had  terminated  the  oontmets  and 
entirely  from,  or  merely  suspended  during  the  period  td  the  w 
which  would  have  to  be  resumed  in  normal  couiee  whm  the  i 
Upon  the  answer  to  the  question  of  construction  propounded 
plans  of  the  plaintiffs  for  the  conduct  of  their  post-war  borint 
important  that  they  be  not  left  in  suepense  but  know  witli 
accuracy  their  legal  position  toward  the  German  defendantsL 

In  a  rapidly  changing  world  new  developments  of  all  kinds 
treaties  bilateral  and  multilateral,  the  exact  scope,  nature  an 
quenoes  of  which  it  is  difficult  to  establish  and  which  at  aU  evei 
to  endeavor  unilaterally  to  determine.  It  should  be  poadUe  ta 
for  any  of  the  parties  placed  in  doubt,  difficulty  or  jeopardy  1 
aiUy  operative  fact,  to  obtain  the  assurance  i^ainet  all  ot 
parties  of  a  judicial  (^l&ration  substituting  certainty  for  m 
clarity  for  doubt  and  jeopardy.  We  shall  thus  enlaige  the 
control  and  proportionately  narrow  the  area  of  pohtioal  actio 
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THE  COHTUCT  OF  UiWt  SBSTATBHIKT 

The  publication  in  Januaiy,  1935,  of  the  completed  Beat! 
Law  of  Conflict  of  Laws  by  the  American  Law  Institute  wi 
great  importance  in  the  development  of  private  international  li 
to  conflicts  of  law  not  only  between  the  states  of  the  UnkHi 
tween  the  law  of  foreign  countries  and  the  local  law  in  an  ianie  ] 
a  State  or  Federal  court. 

The  Restatement  was  adopted  and  promulgated  in  its  pneac 
meeting  of  the  American  Law  Institute  in  Washington  on  U^ 
its  publication  was  deferred  for  necessary  editorial  diangea  a: 

•IHelBieber&Co.«.  RtoTintoCo.  (C.A.)  [1918]  A.  C.360;aiMOaip 
(19161  1  K.  B.  541;  Hugh  Stevensoa  &  SooB  t>.  Akt  fOr  Owtonnngm : 
[1918]  A.  C.  239.    Borchard,  op.  cit..  31S. 
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tion  of  the  eonunent  and  illustrations  to  the  text.  The  Institute  was  or- 
ganised in  1923  upon  the  invitation  of  a  voluntary  committee  of  which  Mr. 
Elihu  Root  was  cbainnan,  for  the  establishment  of  a  permanent  organization 
for  the  improvement  of  the  law.  Conflict  of  Laws  was  one  of  the  three 
subjects  to  be  taken  up  in  the  flrst  year  of  the  establishment  of  the  Institute, 
BO  that  eleven  years  of  drafting  and  discussion  were  spent  by  the  reporter, 
the  advisers,  the  members  of  the  Institute  and  by  the  Bar  generally,  before 
the  Restatement  was  finally  accepted.  Professor  Joseph  H.  Beale,  of 
Harvard  Uiuversity,  acted  as  general  reporter.  Dean  Herbert  F.  Goodrich, 
of  University  of  Pennsylvania,  and  Professor  Austin  W.  Scott,  of  Harvard 
University,  were  special  advisers  at  various  stages  of  the  work,  and  Dean 
Goodrich  acted  as  reporter  for  the  chapter  on  Administration. 

The  Restatement  has  for  its  object  an  orderly  system  of  the  general  com- 
mon law  of  the  United  States  relating  to  this  subject,  including  not  only  the 
law  developed  through  judicial  decision  but  also  as  the  result  of  application 
by  the  courts  of  statutes  that  have  been  generally  enacted  and  in  force  for 
many  years.  It  is  not  intended  that  the  Restatement  should  be  enacted  into 
law  anywhere.  Thero  was  en  ever  increasing  volume  of  decisions  of  the 
State  and  Federal  courts,  many  of  which  showed  irreconcilable  differences  of 
principle  in  solving  confiicts  of  law  between  two  states,  or  between  a  state 
and  a  foreign  country.  Some  step  was  essential  in  the  direction  of  promoting 
certainty  and  clarity  in  this  field.  Differences  in  principle  for  applying  one 
system  of  the  law  rather  than  another  are  particularly  unfortunate.  Such 
differences  permit  a  litigant  to  deliberately  change  the  system  of  law  to  be 
applied  by  selecting  a  favorable  forum.  Differences  between  the  substantive 
law  of  any  two  of  our  states,  or  a  fortiori,  between  a  state  and  a  foreign  coun- 
try, are  to  be  assumed.  It  is  precisely  such  differences  which  make  neces- 
sary a  science  of  private  international  law.  But  discordance  in  the  very 
principles  which  are  designed  to  solve  such  confUcts  is  a  n^ation  of  the 
science  viewed  as  an  international  or  universal  system. 

During  the  past  half  century,  an  earnest  attempt  has  been  made  to  elimi- 
nate conflicts  of  law  between  the  various  states  of  the  Union  through  the 
work  of  the  official  Commissioners  on  Uniform  State  Laws.  Draft  statutes 
have  been  elaborated  upon  more  than  fifty  subjects  for  uniform  enactment 
by  the  states.  Unfortunately,  the  legislatures  of  the  states  have  been  too 
slow  in  acting  upon  these  statutes.  The  ideal  of  unanimity  has  never  been 
achieved  except  with  regard  to  the  Negotiable  Instruments  Law,  the  Ware- 
house Receipts  Law,  and,  to  a  less  extent,  the  Sales  Law.  A  considerable 
number  of  states  have  adopted  the  drafts  on  other  subjects,  but  this  move- 
ment is  only  palliative  because  incomplete.  The  achievement  of  the  Ameri- 
can Law  Institute  in  completing  a  Restatement  for  the  entire  field  of  conflict 
is  an  event  of  first-rate  importance.  It  recognizes  differences,  and  endeavors 
to  select  the  system  applicable  by  the  statement  of  principles  upon  which  all 
jurisdictions  may  unite. 
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Instruction  in  the  character  of  the  problems  involved  in  the  conflict  of 
laws  has  been  far  from  universal  in  our  law  schools.  The  Director  of  the 
Institute,  Dr.  William  Draper  Lewis,  points  out  in  his  introduction  to  the 
Restatement,  ''There  has  been  no  such  general  long-continued  critical  study 
of  the  subject  as  has  been  given  to  contracts,  property  and  the  other  principal 
subjects  of  the  common  law."  As  a  result  of  this  neglect  and  possibly  also 
because  of  the  difficulty  of  adequately  proving  the  foreign  law  which  might 
have  been  applicable  to  the  issue,  the  courts  have  not  developed  a  juris- 
prudence that  could  be  traced  back  in  an  unbroken  line  to  accepted  sources 
as  in  the  case  of  other  branches  of  law. 

The  Restatement  consists  of  twelve  chapters.  Three  of  them  are  general 
subjects:  Domicile,  Jurisdiction  in  General  and  Jurisdiction  of  the  Courts. 
Five  chapters  are  upon  specific  subjects:  Status,  Corporations,  Property, 
Contracts  and  Wrongs.  Three  final  chapters  relate  to  Application  of  Judg- 
ments, Administration  of  Estates  and  Procedure.  The  entire  Restatement 
comprises  625  sections,  with  comment  and  illustration  after  nearly  all,  but 
without  documentation  or  reference  to  decided  cases.  Annotations  will  be 
prepared  for  the  various  State  and  Federal  jurisdictions  showing  how  far  the 
Restatement  is  in  concurrence  with  the  decisions  and  statutes  of  the  particu- 
lar jurisdiction  and  how  far  it  modifies  the  principles  established  by  such 
decisions  and  statutes.  Some  courts  have  already  shown  a  desire  to  accept 
the  principles  established  by  the  various  restatements.  Only  by  general 
acceptance  will  they  have  more  than  academic  significance.  A  considerable 
number  of  decisions  of  the  highest  courts  of  the  states  have  already  referred 
to  and  adopted  certain  sections  of  the  Restatement  as  authoritative  state- 
ments of  the  common  law  of  their  respective  jurisdictions.  Over  one  hun- 
dred references  to  acceptances  of  sections  of  the  Restatement  by  various 
State  and  Federal  courts  have  been  collated  by  the  Institute  do¥m  to  Febru- 
ary, 1935.* 

While  this  evidences  a  sincere  desire  to  make  the  Restatement  effective  by 
adoption  into  the  body  of  our  laws,  it  is  recognized  that  upon  some  subjects 
the  diversity  of  principle  is  so  acute  that  acceptance  of  the  Restatement  by 
all  jurisdictions  is  scarcely  to  be  expected.  Accordingly  it  has  been  proposed 
that  consideration  be  given  (1)  to  existing  statutes  and  the  sections  of  the 
Restatement  with  regard  to  jurisdiction  for  divorce  and  recognition  of  di- 
vorce from  other  states ;  (2)  to  possible  legislation  with  regard  to  decedent's 
estates  so  as  to  insure  equal  treatment  for  foreign  creditors  who  present  their 
claims  at  the  domicile  of  the  decedent;  (3)  to  the  Statute  of  Frauds;  (4)  to 
the  possibility  of  legislation  to  avoid  the  extreme  confusion  of  authority  on 
the  rule  of  contracts  in  the  Conflict  of  Laws. 

While  we  cannot  here  undertake  a  critical  examination  of  the  provisions 
of  the  Restatement,  it  is  of  importance  to  mention  that  it  rejects  the  principle 
of  comity  in  the  sense  that  reciprocity  governs  the  action  of  a  court  of  one 
^The  Restatement  in  the  Courts,  2nd  ed.,  February,  1935,  pp.  63-110. 
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state  with  regard  to  the  enforcement  of  a  right  created  in  a  foreign  state. 
The  rule  of  reciprocity  was  accepted  for  Federal  jurisdictions  in  Hilton  v. 
Guyot.*  But  this  the  Restatement  definitely  rejected,  just  as  it  had  already 
been  rejected  by  the  highest  courts  of  some  of  our  states.'  The  Restatement 
accepted  the  principle  (§6)  that:  ''The  rules  of  Conflict  of  Laws  of  a  state 
are  not  affected  by  the  attitude  of  another  state  toward  rights  or  other 
interests  created  in  the  former  state."  Thus,  the  comity  of  nations,  though 
often  spoken  of  as  the  basis  for  the  application  of  foreign  law,  is  not  accepted 
by  the  Restatement  so  as  to  make  reciprocity  of  treatment  necessary  for  the 
application  of  the  law  of  a  foreign  state. 

The  nations  of  Europe  have  been  endeavoring  to  arrive  at  a  unification  of 
principles  in  the  field  of  private  international  law  by  means  of  treaties  elabo- 
rated at  conferences  held  at  the  Hague  from  time  to  time  since  1899.  They 
have  not  been  very  successful,  not  only  because  of  the  inherent  complexity 
of  the  problems,  but  also  because  of  political  difficulties.  The  greatest 
success  achieved  was  perhaps  in  relation  to  the  conflict  of  laws  in  the  field  of 
negotiable  instruments.  Conventions  designed  to  unify  the  laws  of  bills  of 
exchange  and  promissory  notes  were  signed  at  Geneva,  June  7, 1930,  and  on 
checks,  March  19, 1931.  At  the  same  time,  special  conventions  were  signed 
by  some  26  nations,  accepting  the  principles  of  the  conflict  of  laws  to  be 
applied  within  these  specific  fields.  One  would  at  first  be  inclined  to  believe 
that  a  uniform  law  is  in  itself  designed  to  eliminate  conflicts  of  law,  but  the 
conventions  left  considerable  margin  to  be  dealt  with  by  domestic  legislation. 
The  same  is  also  true  of  our  own  Negotiable  Instruments  Law. 

The  completion  of  the  Restatement  affords  an  opportunity  to  contrast  the 
methods  of  procedure  of  the  Old  and  the  New  World.  The  nations  of 
Europe  seek  to  establish  positive  law  for  solving  conflicts  through  multilat- 
eral treaties  covering  specific  fields.  In  the  United  States,  unification  by 
positive  law  has  been  supplanted  by  a  restatement  in  terms  of  principles 
which,  because  of  their  inherent  reasonableness  and  the  weight  of  authority 
given  them  by  the  practitioners  and  the  teachers  of  law  throughout  the 
country,  are  likely  to  gain  acceptance  and  application  by  the  courts.  Per- 
haps this  contrast  of  method  is  characteristic  of  the  genius  of  the  peoples 
who  have  adopted  the  respective  methods.  It  also  conforms  to  differences 
of  historic  tradition  between  the  English  common  law  and  the  Roman  law. 

Arthur  E.  Euhn 

thb  growth  of  the  law 

When  the  officers  of  the  French  steamship  Lotus  and  of  the  Turkish 
steamship  Baz-Kouri  negligently  failed  to  avert  a  collision  between  their  two 
vessels  on  the  high  seas,  they  set  in  motion  a  series  of  international  forces  of 
which  they  could  have  had  no  knowledge  or  anticipation. 

<  (1886),  159  U.  a  113. 

*  Johnston  v,  Compagnie  G^ndrale  TranB-Atlantique  (1926),  242  N.  Y.  381. 
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The  immediate  consequences  of  the  collision  are  well  known.  When  the 
Lohi8  put  into  Constantinople,  Lieutenant  Demons  was  arrested  and  brought 
to  trial  by  the  Turkish  authorities.  The  French  Government  insisted  that 
the  Turkish  Government  had  no  jurisdiction  over  Lieutenant  Demons  in 
the  premises.  By  agreement,  the  two  governments  referred  the  matter  to 
the  Permanent  Court  of  International  Justice.  The  question  put  to  the 
court  under  this  agreement  read  as  follows: 

(1)  Has  Turkey,  contrary  to  Article  15  of  the  Convention  of  Lausanne 
of  July  24th,  1923,  respecting  conditions  of  residence  and  business  and 
jurisdiction,  acted  in  conflict  with  the  principles  of  international  law— 
and  if  so,  what  principles — by  instituting,  following  the  collision  which 
occurred  on  August  2nd,  1926,  on  the  high  seas  between  the  French 
steamer  Lottie  and  the  Turkish  steamer  Boz-Kouri  and  upon  the  arriinEd 
of  the  French  steamer  at  Constantinople — as  well  as  against  the  captain 
of  the  Turkish  steamship — ^joint  criminal  proceedings  in  pursuance  of 
Turkish  law  against  M.  Demons,  officer  of  the  watch  on  bomti  the 
Lotus  at  the  time  of  the  collision,  in  consequence  of  the  loss  of  the 
Boz-Kourt  having  involved  the  death  of  eight  Turkish  sailors  and 
passengers? 

This  question  the  court  by  a  majority  of  six  to  five  answered  in  the  negative. 

The  decision  was  an  interesting  one  and  among  the  first  in  which  the  court 
had  to  deal  broadly  with  the  foundations  of  international  law.  The  case 
has  been  the  subject  of  much  comment  as  appears  from  the  bibliography 
listed  in  Hudson's  World  Court  Reports,  Volume  II,  page  20. 

It  might  be  supposed  that  this  judicial  decision  of  the  highest  judicial 
tribunal  would  put  an  end  to  the  case.  From  its  general  international 
aspects,  however,  this  is  not  true. 

In  January,  1929,  a  commimication  from  the  International  Association  of 
Mercantile  Marine  Officers  was  considered  by  the  League  of  Nations  Ad- 
visory and  Technical  Conmiittee  for  Conmumications  and  Transit.  The 
Association  expressed  its  concern  regarding  the  decision  of  the  court,  saying 
that  it  was  especially  anxious  that  measures  should  be  taken  to  prevent  a 
master  suspected  of  being  at  fault  from  being  proceeded  against  both  by 
the  state  whose  flag  the  vessel  was  flying  and  the  state  where  the  vessel  put 
in.^  The  Advisory  and  Technical  Committee  referred  the  conmiunication  to 
its  Permanent  Conmiittee  on  Ports  and  Maritime  Navigation.  This 
conmiittee  reported  that  it  could  not  recommend  for  consideration  by  the 
Committee  for  Conmumications  and  Transit  the  question  of  the  penal 
consequences  of  collisions  at  sea,  with  a  view  to  the  preparation  of  an  inter- 
national agreement,  since  this  project  would  appear  to  fall  within  the 
sphere  of  international  criminal  law.  The  Advisory  and  Technical  Com- 
mittee at  its  meeting  March  15  to  18,  1929,  accordingly  referred  the  matter 
to  the  Bureau  of  the  International  Labour  Office.* 

>  League  of  Nations :  Advisory  and  Technical  Committee  for  Communications  and  Transit, 
Minutes  of  the  Thirteenth  Session,  Biarch  15th  to  23ni,  1029.  VUI.  Transit.  1929. 
Vm.  7.  p.  19.  « Ibid,,  p.  21. 
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The  Governing  Body  of  the  International  Labour  Office  had  in  February, 
J  928,  already  received  a  communication  direct  from  the  International  Asso- 
ciation of  Mercantile  Marine  Officers  and  it  considered  the  matter  at  its 
38th  Session  in  the  same  month.  The  only  result  of  its  discussion  bad  been 
a  reference  of  the  matter  to  the  Joint  Maritime  Commission.  The  Eighth 
Session  of  that  commission,  meeting  in  Geneva  in  March,  1928,  had  proposed 
that  the  question  of  the  establishment  by  each  maritime  country  of  the 
minimum  of  professional  competency  exigible  from  captains,  etc.,  in  charge 
of  watches  on  board  merchant  ships  (one  of  the  questions  raised  by  the 
communication  of  the  International  Mercantile  Marine  Officers'  Association) 
be  placed  on  the  agenda  of  the  International  Maritime  Conference  in  1929.' 
This  proposal  was  adopted  by  the  Governing  Body  of  the  Intematioosl 
Labour  Office  at  its  Forty-Second  Session,  in  Octobn',  1928.* 

The  Ninth  Session  of  the  Joint  Maritime  Commission  of  the  International 
Labour  Office,  meeting  in  Paris  in  April,  1920,  noted  with  regret  that  no 
progress  had  been  made  in  finding  an  international  solution  for  the  problem 
and  adopted  the  following  resolution: 

The  Joint  Maritime  Commission,  considering  that  it  is  necessary  to 
lay  down  by  means  of  an  international  Convention  the  competent 
courts  and  the  penalties  to  be  imposed  in  case  of  collision  at  sea, 

Considerii^  that  the  question,  which  was  referred  successively  to  the 
Advisory  and  Technical  Committee  on  Communications  and  Transit 
and  the  Permanent  Committee  on  Forts  and  Maritime  Navigation, 
appears  to  have  been  set  aside  rather  than  solved  by  those  bodies, 

Reaffirming  the  serious  reasons  which  led  it  to  ask  for  a  solution  as  an 
urgent  matter,  especially  as  regards  the  danger  that  ships'  masters  and 
shipowners  may  be  Uable  to  more  than  one  prosecution  for  the  same 
offence, 

Expresses  the  wish  that  the  International  Maritime  Committee  of 
Antwerp,  which  has  already  successfully  undertaken  the  drafting  of  a 
number  of  international  conventions  of  a  legal  character,  should  deal 
with  the  settlement  of  the  penal  consequences  of  collisions  outside 
territorial  waters,  and  should  place  this  question  on  the  agenda  of  the 
next  meeting,  with  a  view  to  the  preparation,  in  concert  with  the  Inter- 
national Labour  Office,  of  an  international  agreement  containii^ 
provisions  which  would  complete,  by  means  of  nSes  concerning  penal 
sanctions,  the  Convention  at  present  in  force  on  collisions  and  assistance 
at  sea.* 

This  resolution  was  approved  by  the  Governing  Body  in  September,  1929.* 
In  response  to  these  requests,  the  International  Maritime  Committee 
addressed  itself  to  the  problem.     Observing  its  usual  practice,  it  sent  out  a 
questionnaire  to  the  various  national  committees,  asking  them  for  informa- 
tion regarding  the  status  of  their  national  laws  on  the  following  questions: 
1.  What  does  your  law  provide  as  to  punishment  and  jurisdiction  when  a 
collision  on  the  high  seas  involves  loss  of  life  or  personal  injiUT? 

*  Interactional  labour  Offioe :  Offioial  Bulletin,  Vol  Xm,  p.  67.  <  Ibid.,  p.  143. 

•  Ibid.,  Vol.  XIV,  p.  56.  •  Ibid.,  p.  48. 


498  THB  AHEBIGAN  JOUBNAL  OF  ZNTEBNATIONAL  hkW 

Are  there  any  sanctions  provided  by  penal  law?  Have  the  natiomd 
courts  jurisdiction  in  such  matters,  and  under  what  conditions? 
More  especially: 

(a)  have  they  power  to  punish  such  offences  when  the  person  injured 
is  a  foreigner? 

(b)  when  the  offences  are  committed  by  a  foreigner  and  the  sufferer 
is  a  national  subject? 

2.  What  solutions  of  an  international  character  do  you  suggest? 
Especially: 

(a)  Should  penal  sanctions  be  provided  for  a  collision  involving  loss 
of  life  or  personal  injury  on  the  high  seas? 

(b)  Should  punishment  of  such  offences  be  ensured  whatever  be  the 
nationality  of  the  offenders  or  sufferers;  if  some  distinctions 
ought  to  be  made,  what  should  they  be? 

(c)  To  which  courts  should  jurisdiction  be  granted  for  punishing 
such  offences? 

(d)  Should  such  jurisdiction  be  confined  to  the  courts  of  the  locality 
of  which  the  ship  is  flying  the  flag,  or  to  the  courts  of  the  oountiy 
to  which  the  offender  is  amenable?  In  this  latter  case,  shall  sudi 
jurisdiction  be  determined  by  the  domicile  or  by  the  nationality 
of  the  offender?  ^ 

The  responses  indicated  that  there  was  considerable  divergence  in  existing 
national  legislation.  The  matter  was  studied  at  the  Antwerp  Conference  in 
1930  and  at  the  Conference  at  Oslo  in  1933.  A  resolution  of  the  Antwerp 
Conference  had  expressed  the  opinion  that  it  is  desirable  to  regulate,  by  way 
of  international  convention,  the  question  of  penal  jurisdiction  and  compe- 
tence in  matters  arising  out  of  collisions  at  sea,  and  entrusted  the  Permanent 
Bureau  with  the  task  of  appointing  a  committee  to  prepare  a  draft  conven- 
tion to  be  submitted  to  the  next  conference."  The  Conference  at  Oslo  found 
itself  unable  to  agree  on  the  draft  convention  which  had  been  prepared,  and 
adopted  the  following  resolution: 

This  Conference  records  its  unanimous  approval  of  the  principle  that 
in  cases  of  a  collision  upon  the  high  seas  no  criminal  or  disciplinary 
proceedings  arising  out  of  such  collision  should  be  permissible  against 
the  captain  or  any  other  person  in  the  service  of  the  ship  except  in  the 
ports  of  the  State  of  which  the  captain  or  such  other  is  a  national  or  of 
which  his  ship  was  flying  the  flag  at  the  moment  of  collision,  this  being 
the  principle  expressed  in  Article  1  of  the  draft  Convention  laid  before 
the  Conference: 

Before  making  any  further  pronouncement,  the  conference  instructs 
the  Sub-Conmiittee  to  make  a  report  to  the  Comity  Maritime  Interna- 
tional upon  the  various  matters  raised  in  discussion  during  the  debate 
and  in  particular  to  take  account  of  the  desires  expressed  by  several 
members  to  the  effect  that  the  whole  responsibility  for  criminal  and 
disciplinary  action  should  in  all  cases  of  collision  be  left  to  the  country 

^International  Maritime  Committee,  Bulletin  No.  90,  Antwerp  Conference  1930,  IV 
Synoptical  Table. 

*  See  International  Maritime  Committee,  Report  of  Proceedings  of  Antwerp  Conference, 
August,  1930,  p.  484. 
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of  which  the  oaptain  or  soch  other  persons  in  the  servioe  d  the  ship  is  a 
national  or  of  whioh  the  ship  was  flying  the  flag  at  the  moment  of 
collision  ; 

The  Conference  is  further  of  the  opinion  that  the  SubO^mmittee 
should  in  this  investigation  obtain  the  considered  views  <A  the  competent 
authorities  and  organisations  interested  in  the  subject  and  particularly 
of  the  organisations  representing  officers  of  the  meroantile  marine.* 

We  have  here  an  international  example  of  a  process  frequently  found  in 
the  national  field.  A  decision  of  a  hi^^  tribunal  in  applying  the  existing  law 
does  not  give  satisfaction  to  the  practical  needs  or  desires  of  a  business  or 
professional  group.  That  group  then  seeks  to  influence  the  parliament  or 
legislature  to  enact  a  law  which  will  provide  for  the  future  a  rule  different 
from  that  applied  by  the  court.  In  the  international  field,  the  process  is 
more  difficult  since  there  is  no  legislature  to  which  such  a  proposal  can  be 
addressed.  Nevertheless,  the  whole  history  of  the  International  Maritime 
Committee  and  of  the  Intermitional  Law  Association  shows  that  these  bodies 
are  almost  as  efficient  as  a  committee  of  Congress  in  framing  "legislation" 
and  in  seeking  its  adoption.  In  the  international  field,  "legislation"  usually 
takes  the  form  of  a  multipartite  convention,  although  in  maritime  matters 
it  bas  at  times  been  found  useful  to  meet  the  problem  by  voluntary  uniform 
adoption  of  a  standard  set  of  rules  such  oa  the  York- Antwerp  rules  on  general 
average. 

With  the  growth  of  international  executive  and  administrative  machinery 
such  as  that  found  in  the  League  of  Nations  and  the  International  Labour 
Organization,  as  well  as  in  various  international  unions,  supplemented  by  a 
permanent  judiciary  and  the  quasi-legislative  international  conference, 
international  law  has  increasing  facilities  for  healthy  development. 

Fhiup  C.  Jesbitf 

*  See  Intemfttionol  Muitime  Committee,  Bulletin  06,  Oslo  Cooference,  p.  477. 
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The  American  Society  of  International  Law  convened  in  its  Twenty-Ninth 
Annual  Meeting  at  Washington  on  April  25  and  adjourned  on  April  27  after 
a  discussion  of  the  subject  of  neutrality  both  generaUy  and  in  several  of  its 
more  important  aspects. 

In  a  presidential  address  which  opened  the  meeting  on  Friday  evening, 
April  25,  Dr.  James  Brown  Scott,  who  was  Chairman  of  the  United  States 
Neutrality  Board  from  1014  to  1017,  in  a  paper  entitled  "The  NeutraUty  of 
the  Good  Neighbor/'  proposed  government  control  of  the  manufacture  of 
arms  and  munitions  of  war,  the  prohibition  of  the  exportation  of  such  ma- 
terials to  belligerents,  and  the  shipment  of  other  articles  to  belligerents  at  the 
risk  of  the  shippers.  Mr.  Fred  K.  Nielsen,  former  Solicitor  of  the  Depart- 
ment of  State,  followed  Dr.  Scott  with  an  address  on  the  subject  of  "The 
Future  of  Belligerent  Rights  on  the  Sea."  Mr.  Nielsen  did  not  favor  pro- 
posals that  neutrals  should  renounce  their  rights,  but  insisted  rather  that  the 
rights  conceded  to  belligerents  should  be  abridged. 

On  Friday  morning,  April  26,  the  meeting  opened  with  a  paper  by  Josef  L 
Kimz,  Professor  of  International  Law  at  the  University  of  Toledo,  on  the 
subject  of  'The  Covenant  of  the  League  of  Nations  and  Neutrality,"  in 
which  Professor  Kunz  pointed  out  the  instances  in  which  the  Covenant 
leaves  room  for  members  to  remain  neutral.  He  was  followed  by  Edwin  D. 
Dickinson,  Professor  of  Law  at  the  University  of  California,  who  discu^ed 
''Neutrality  and  the  Munitions  Traffic,"  in  which  he  advocated  further  de- 
velopment in  the  prohibition  of  trade  with  beUigerents  starting  from  the 
existing  ban  on  private  trade  in  ships  of  war. 

In  the  afternoon  of  Friday,  April  26,  the  leading  address  was  made  by  Mr. 
Lester  H.  Woolsey,  former  Solicitor  of  the  Department  of  State,  who,  from 
his  experience  in  that  official  position  during  the  World  War,  discussed  im- 
portant phases  of  the  subject  of  "Neutral  Persons  and  Property  on  the  High 
Seas  in  Time  of  War."  Mr.  Woolsey  drew  a  distinction  between  neutral 
rights  and  neutral  duties  and  suggested  several  ways  in  which  so-called  neu- 
tral rights  might  be  modified  so  as  to  reduce  the  friction  which  always  arises 
between  neutrals  and  belligerents. 

The  evening  session  of  Friday,  April  26,  was  opened  with  an  address  by 
John  Dickinson,  Assistant  Secretary  of  Commerce,  on  the  subject  of  "Neu- 
trality and  Commerce."  Mr.  Dickinson  called  attention  to  previous  at- 
tempts to  preserve  neutrality  by  limiting  or  stopping  commerce  with  bellig- 
erents and  pointed  out  the  disastrous  effects  which  react  upon  the  neutral  in 
such  attempts.  Honorable  Henry  L.  Stimson,  former  Secretary  of  State, 
delivered  a  forceful  address  on  the  subject  of  "Neutrality  and  War  Preven- 
tion," in  which  he  emphasized  that  it  is  more  important  for  governments  to 
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devote  their  energies  to  the  prevention  of  war  than  to  the  devising  of  means 
to  remain  neutral  after  war  breaks  out. 

Each  of  the  formal  addresses  and  papers,  all  of  which  were  provocative 
in  their  contents  and  suggestions,  was  followed  by  an  extended  discussion 
under  the  leadership  of  competent  members  selected  in  advance.  The  gen- 
eral discuBsioQ  of  neutrality  at  the  opening  session  of  the  Society  on  Thurs- 
day evening  was  led  by  Mr.  Frederic  R.  Coudert,  of  the  New  York  Bar, 
Professor  Edwin  M,  Borchard,  of  Yale  Law  School,  and  Professor  Charles 
G.  Fenwick,  of  Bryn  Mawr  College. 

The  discUBSon  on  "The  Covenant  of  the  League  of  Nations  and  Neu- 
traUty"  on  Friday  morning  was  led  by  Professor  Manley  O.  Hudson,  of  the 
Harvard  Law  School,  and  that  on  "Neutrality  and  the  Munitions  Traffic" 
was  led  by  President  William  C.  Dennis,  of  Earlbam  College,  Mr.  Francis 
Colt  de  Wolf,  of  the  Department  of  State,  Mr.  Arthur  K.  Kuhn,  of  the  New 
York  Bar,  and  Dr.  Georg  Wunderlich,  of  Berlin,  Germany.  Mr.  Woolsey's 
proposals  in  regard  to  "Neutral  Persona  and  Property  on  the  High  Seas  in 
Time  of  War,"  made  at  the  afteraoon  session  of  the  26th,  were  discussed  by 
Professor  Herbert  W.  Briggs,  of  Cornell  University,  Professor  Llewellyn 
Pfankuchen,  of  the  University  of  Wisconsin,  and  Honorable  Jackson  H. 
Ralston,  of  Palo  Alto,  California. 

Honorable  John  Dickinson's  paper  on  "Neutrality  and  Commerce"  was 
discussed  under  the  leadership  of  Professor  Phillips  Bradley,  of  Amherst 
College,  and  the  discussion  of  Mr.  Stimson's  address  on  "Neutrality  and  War 
Prevention"  was  led  by  Professor  Clyde  Eagleton,  of  New  York  University, 
Professor  Charles  Fairman,  of  Williams  College,  and  Professor  John  B. 
Whitton,  of  Princeton  University. 

The  business  of  the  Society  was  transacted  on  Saturday  morning,  April  27. 
Sir  John  Fischer  Williams,  of  England,  was  elected  an  honorary  member. 
All  the  officers  of  the  Society  were  reacted  for  the  ensuing  year.  The  fol- 
lowing members  were  elected  to  the  Executive  Council  to  serve  until  1038  in 
succession  to  the  class  whose  term  of  office  expired  in  1935:  Eleanor  Wyllys 
Allen,  of  the  Bureau  of  International  Research  of  Harvard  University  and 
Radchffe  College;  Edwin  M.  Borehard,  Professor  of  Law,  Yale  Law  School; 
Francis  Deflk,  Professor  of  Law,  Columbia  University;  Honorable  John 
Dickinson,  Assistant  Secretary  of  Commerce;  Clyde  Eagleton,  Professor  of 
Government,  New  York  University;  Ellery  C.  Stojvell,  Professor  of  Inter- 
national Law,  American  University;  Elbert  D.  Thomas,  United  States  Sen- 
ator from  Utah;  Amry  Vandenbosch,  Professor  of  Political  Science,  Univer- 
sity of  Kentucky. 

The  annual  banquet  with  which  the  meeting  closed  on  Saturday  evening, 
was  attended  by  two  hundred  members  and  their  guests  and  was  presided 
over  by  the  President,  Dr.  James  Brown  Scott.  The  speakere  were  HiB 
Excellency  Hirosi  Saito,  Japanese  Ambassador,  His  Excellency  Oswaldo 
Aranha,  Brazihan  Ambassador,  Senator  Gerald  F.  Nye,  Chairman  of  the 


502  THB  AMEBICAN  JOUBNAL  OF  INTEBNATIONAL  LAW 

Seaate  Special  Committee  Investigating  the  Munitions  Industry,  and  Hon- 
orable Robert  Lincoln  O'Brien,  Chairman  of  the  United  States  Tariff  Com- 
mission. The  Japanese  Ambassador  in  his  address  paid  tribute  to  Henry 
Willard  Denison,  an  American  for  many  years  in  the  service  of  the  Japanese 
Foreign  Office.  Senator  Nye  told  of  some  of  the  international  aspects  of 
the  munitions  traffic  in  the  light  of  the  evidence  produced  before  the  Senate 
committee,  and  Mr  O'Brien  concluded  the  evening's  exercises  with  a  very 
humorous  address  on  the  effects  of  propaganda. 

The  printed  proceedings  of  the  meeting  this  year  form  an  interesting  sym- 
posium of  views  on  the  subject  of  neutrality,  which  should  be  especially 
valuable  to  teachers  and  students,  foreign  office  officials  and  other  members 
of  government  interested  in  the  development  of  the  law  of  neutrality  and  its 
possible  application  in  future  wars.  As  usual,  the  full  text  of  all  the  papers 
and  addresses,  with  a  verbatim  report  of  the  discussions  had  thereon,  will 
appear  in  the  printed  volume,  which  wiU  be  ready  for  members  and  sub- 
scribers in  July.  Inquiries  in  regard  to  the  volume  may  be  addressed  to  the 
undersigned  Secretary  of  the  Society. 

George  A.  Finch 

KIDNAPING  OP  PUGITIVB8  PROM  JU8TICB  ON  PORBIGN  TERRITORY 

Since  the  establishment  of  the  National  Socialist  regime,  several  protests 
have  been  addressed  by  foreign  states  to  the  German  Government  in  which 
it  is  charged  that  individuals  have  been  abducted  or  decoyed  from  their  ter- 
ritories and  held  for  trial  in  Germany.  The  recent  agreement  of  the  Gov- 
ernments of  Switzerland  and  Germany  to  submit  to  arbitration  the  case  of 
Herr  Berthold  Jacob-Salomon,  who  is  alleged  to  have  been  kidnaped  by 
German  agents  on  Swiss  territory,  will  lead  to  the  first  authoritative  state- 
ment by  an  international  tribunal  of  the  legal  principles  governing  the  sub- 
ject. Numerous  incidents  which  present  similarities  or  analogies  to  this 
case  have  in  the  past  been  the  object  of  diplomatic  negotiation  or  action  by 
national  courts.  The  precedents,  however,  are  confficting,  and  the  value  of 
the  legal  principles  which  have  been  laid  down  is  greatly  reduced  by  the  gen- 
eral tendency  on  the  part  of  the  courts  to  equate  the  international  obliga- 
tions of  their  respective  states  with  the  rules  of  their  own  national  law.^ 

Excessive  relianoe  upon  the  case  of  Ker  v,  lUinoiB  (1886),  1 19  U.  S.  436,  has  been  produc- 
tive of  much  confusion  of  thought.  In  this  case  a  fugitive  from  justice,  who  had  been  con- 
victed of  larceny  in  Illinois,  was  seised  by  force  in  Peru  and  brought  to  the  United  States  by 
an  American  agent  who  had  been  authorized  to  receive  him  upon  extradition,  but  had  failed 
to  present  the  necessary  papers  to  the  Peruvian  authorities.  The  Supreme  Ck>urt  hdd  that 
Ker  had  failed  to  establish  the  existence  of  any  right  under  the  constitution,  laws  or  treat- 
ies of  the  United  States  which  had  been  denied  as  a  result  of  his  irregular  arrest,  and  that, 
as  an  individual,  he  possessed  no  rig^t  of  asylum  in  Peru.  Ker  v.  Illinois  is  merely  authority 
for  the  proposition  that  an  individual  is  not  competent  to  resist  trial  in  a  court  of  the  United 
States  by  reason  of  his  forcible  seizure  in  another  country.  It  does  not  imply  that  kidnap- 
ing, under  such  drcumstanoes  as  the  above,  will  not  give  rise  to  an  international  obligation 
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The  interventioa  of  political  f&otora  and  ooosiderationa  of  comity  often  ob- 
scureB  the  legal  basis  of  the  action  taken. 

According  to  the  Swiea  veraion  of  the  oaw,*  Herr  Jacob-Salomon,  an  ex- 
Oerman  political  imigri,*  on  March  9,  1936,  came  to  Basel  upon  the  invita- 
tion  of  one  Dr.  Hans  Wesemann,  a  German  national,  who  had  gained  hie 
confidence  through  taking  some  of  his  articles  for  the  English  joumala.  At 
Basel,  Jacob  met  Wesemann  and  another  German  national,  who  induced  him 
to  enter  an  automobUe  with  them  for  the  ostensible  purpose  of  driving  to  the 
home  of  the  latter  at  Riehen,  Switserland.  As  they  approached  the  frontier 
at  Petit-Hunii^ue,  the  chauffeur,  disregarding  the  order  of  the  Swiss  cus- 
toms guards  to  stop,  accelerated  his  speed  to  seventy  kilometers  per  hour 
and  dashed  over  the  line  into  Gennan  territory.  Tlie  barriers  on  the  Ger- 
man aide  were  open,  although  they  were  customarily  dosed  before  the  hour 
(8:50  p.m.)  at  which  the  car  crossed.  Two  htmdred  meters  beyond  the 
frontier,  Jacob  was  arrested  by  Gennan  functionaries  who  had  been  awaiting 
his  arrival.  Wesemann  returned  to  Basel  on  the  same  night  and  was  later 
arrested  on  a  charge  of  kidnaping.  The  Swiss  Government,  it  is  claimed, 
has  evidence  that  "the  abductors  acted  with  the  connivance  of  official  Ger- 
man agencies,"  the  German  Secret  State  Police  having  been  informed  on  the 
previous  day  of  the  plan  to  kidnap  Jacob.*  "In  these  circumstances,"  the 
note  of  April  1  states,  "the  Swiss  Government  is  of  the  opinion  that  the  ab- 
duction of  Jacob  across  the  frontier,  cairied  out  with  the  coGperation  of 
German  authorities,  constitutes  a  grave  violation  of  Swiss  sovereignty, 
against  which  it  protests."  The  Swiss  Government,  therefore,  demanded 
the  immediate  return  of  Jacob,  the  punishment  of  the  guilty  functionaries, 
and  the  taking  of  steps  necessaiy  to  prevent  the  recurrence  of  like  incidents. 

on  the  part  of  the  United  States  to  restore  the  fugitive;  it  impliM  onljr  th&t  the  Supreme  Court 
is  not  competent  under  the  law  of  the  United  States  to  give  effect  to  such  an  obligation, 
should  it  be  shown  to  exUt. 

In  a  case  arising  between  Mexico  and  the  United  States  in  1906,  however,  the  State  De- 
partment cited  Ker  v.  Illinois  in  support  of  its  refusal  to  release  a  Mexican  national  who  had 
been  induced  by  fraud  to  enter  American  territor;,  where  he  was  [daoed  under  arrest.  For- 
eign Belations,  1906,  II,  1121-1122,  It  is  obvious  that  an  appeal  to  a  national  judicial 
decision,  which  explicitly  left  undetermined  the  points  of  international  law  involved  in  the 
csae,  begs  the  question,  and  is  equivalent  to  invoicing  the  proviaiona  of  municipal  law  as  an 
answer  to  demands  for  the  fulfiUment  of  intematiooal  obligations. 

'  Note  of  the  Federal  Council  to  the  Gennan  Foreign  Office,  April  1,  1935.  Text  in 
Journal  de  Gtnkve,  April  3, 1935;  summary  in  N.  Y.  Times,  April  3, 193S. 

*  Jacob  had  been  denationaUied  under  the  law  of  July  14,  1933  (Jtmth»gt»^Maa,  I,  480), 
which  provides  that  "Nationals  of  the  Reich  who  reside  abroad  may  be  deprived  of  German 
nationality  if  they  have  by  their  conduct,  oontrary  to  the  duty  of  fidelity  to  the  Reich  and 
the  people,  injured  German  interests."  See  Preuss,  "International  Law  and  Deprivation  of 
Nationality,"  23  Georgetown  Iaw  Journal  (1935),  250  ft. 

'  In  a  note  of  April  27,  the  Swiss  Government  charged  that  Dr.  Walter  Richter,  who  had 
conspired  with  Wesemann  to  entice  Jacob  to  Basel,  was  actually  a  member  of  the  Qatapo. 
Journal  de  Genive,  April  30,  1936. 
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Having  refused  to  release  Jacobs  the  German  Government,  in  a  statement 
issued  on  April  15,'  justified  its  position  on  the  ground  that  "no  evidence  has 
been  found  that  German  official  authorities  participated  either  directly  or 
indirectly  in  the  events  on  Swiss  territory.  .  .  .  Inasmuch  as  Jacob-Salomon 
has  come  within  reach  of  German  jurisdiction  without  intervention  of  official 
German  authorities,  and  inasmuch  as  he  is  a  traitor  to  the  State  of  the  worst 
sort  .  .  .  there  is  nothing  to  be  done  except  permit  the  criminal  procedure 
pending  against  him  for  a  long  time  to  take  its  course."  It  stated  further 
that  the  motives  from  which  Wesemann  and  his  accomplices  acted  ''cannot 
be  judged  with  any  certainty  in  Germany,"  and  that  Wesemann  is  ''a  person 
with  a  doubtful  past,"  engaged  in  anti-German  propaganda.  He  may  have 
surrendered  Jacob  to  the  German  authorities  on  account  of  disapproval  of 
his  treacherous  methods.'  In  a  note  of  April  27,^  the  Swiss  Government  re- 
affirmed its  position  and  requested  arbitration  of  the  dispute  under  the 
Treaty  of  Arbitration  and  Conciliation  of  December  3, 1021,'  a  proposal  ac- 
cepted by  the  German  Government  on  May  6.*  The  treaty  provides  (Ar- 
ticles 1,  2)  for  the  compulsory  arbitration  of  all  legal  disputes  which  it  has 
not  been  possible  to  settle  within  a  reasonable  time  by  diplomatic  means.^' 
The  tribunal  consists  of  five  arbiters  drawn  from  the  members  of  the  Per- 
manent Court  of  Arbitration,  each  party  choosing  one,  and  both  designating 
jointly  three  additional  arbiters,  one  of  whom  shall  be  umpire  (Article  6). 
In  the  event  of  failure  to  establish  the  compromis  or  to  constitute  the  tri- 
bunal within  two  months,  either  party  may  submit  the  case  to  the  Permanent 
Court  of  International  Justice." 

The  facts  appear  to  be  much  more  clear  in  the  recent  kidnaping  of  Herr 
Lampersberger,  a  German  political  refugee,  from  Czechoslovakian  territory. 
While  waiting  on  the  railway  platform  of  the  frontier  station  at  Eisenstein, 
Lampersberger  was  attacked  by  four  armed  men  who  descended  from  a  train 
which  had  drawn  in  from  Germany.  Beating  him  into  unconsciousness, 
Lampersberger's  abductors  dragged  him  across  the  frontier  under  the  pro- 
tection of  the  drawn  revolver  of  a  Bavarian  gendarme,  who  had  crossed  the 
line  in  order  to  cover  their  retreat.^  On  May  0, 1035,  the  Czechoslovakian 
Grovemment  demanded  the  immediate  release  of  Lampersberger  and  the 
punishment  of  the  offending  gendarme.^' 

*  N.  Y.  Times,  April  16,  1935.  The  statement  summarises  a  note  delivered  to  the  Swiss 
Minister  at  Berlin  on  April  13. 

*  Wesemann  is  sought  as  a  National  Socialist  agent  provocateur  by  the  police  of  Denmark, 
Belgium  and  France.  See  the  Jotdmal  de  Oenhe,  March  27,  29,  30,  1935,  and  the  N.  Y. 
Times,  April  5,  1935.  ^  Journal  de  Oenhe,  April  30, 1935. 

*  12  League  of  Nations  Treaty  Series,  No.  320,  p.  281. 

*  N.  Y.  Times,  May  7, 1935;  VMieeher  Beobachter,  May  7, 1935. 

^*  Disputes  as  to  whether  a  case  is  justiciable  are  referred  to  arbitration.    Art.  2. 

"  Art.  2,  Protocol  of  Aug.  29, 1928,  88  League  of  Nations  Treaty  Series,  p.  285. 

"  N.  Y.  Times,  April  30,  1935.  » 

"  Ibid,,  May  9, 1935. 

Another  recent  case  of  poUtical  kidnaping  is  that  of  Herr  Gutzdt,  a  German  national,  who 
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The  records  of  state  practice  and  the  literature  of  international  law  afford 
little  guidance  in  the  solution  of  the  legal  problems  growing  out  of  such  cases 
as  the  above.  The  clearest  case  of  state  responsibility  for  the  kidnaping  of 
fugitives  is  found  where  state  agents  have  seized  the  individual  by  violence 
upon  the  territory  of  the  state  of  asylum.  Such  a  violation  of  foreign 
territory  undoubtedly  engages  the  responsibility  of  the  state  of  arrest,  which 
is  under  a  clear  duty  to  restore  the  prisoner  and  to  punish  or  extradite  the 
offending  officers.^^  This  obligation  appears  to  have  been  almost  uniformly 
acknowledged  in  cases  where  the  injured  state  has  made  a  diplomatic 
reclamation.^*    In  1841  the  British  Government  ordered  the  return  to  the 

was  abducted  on  Dutch  soil,  February  4,  1935,  and  carried  to  German  territory,  where  he 
was  placed  under  arrest.  N.  Y.  Times,  May  2, 1935.  Upon  the  protest  of  the  Dutch  Gov- 
ernment, Herr  Gutzeit  was  conducted  to  the  frontier  by  the  German  police.  He  refused, 
however,  to  avail  himself  of  his  freedom,  showing  a  strange  predilection  for  a  German  prison 
which  may  be  explained  by  the  fact  that  his  wife  and  children  are  still  in  Germany.  A 
Dutch  accompUce  in  the  kidnaping  is  held  for  trial  before  the  Dutch  courts.  Ibid,,  May 
20, 1935. 

In  a  similar  case,  a  group  of  Austrian  National  Socialists  induced  one  of  their  number, 
whom  they  suspected  of  disloyalty,  to  enter  German  territory,  where  he  was  seised  by  mem- 
bers of  the  Austrian  Legion  and  confined  in  the  concentration  camp  at  Dachau.  He  subse- 
quently made  his  escape  to  Austria,  where  he  brought  charges  against  his  former  associates 
for  kidnaping.  Ibid.,  April  6, 1935.  On  the  responsibility  of  the  German  state  for  the  acts 
of  agencies  of  the  NjS.D,A.P,  (including  the  Austrian  Legion),  see  Preuss,  "International 
Responsibility  for  Hostile  Propaganda  against  Foreign  States,"  this  Jottbnal,  VoL  28 
(1984),  p.  664  ff. 

i«  Travers,  Le  droit  pinal  intematumal,  Ul  (Paris,  1921),  Nos.  1302°,  1304'. 

)*  The  British  and  American  courts  have  held  that  an  individual  who  has  been  appre- 
hended in  violation  of  a  foreign  sovereignty  is  not  competent  to  resist  trial  before  a  court 
which  has  jurisdiction  of  his  offense.  Thus  it  was  held  in  Ex  parte  Scott  (1829),  9  Bam.  &  C. 
446,  that  an  individual,  under  indictment  in  England,  had  no  right  to  be  released  by  reason 
of  his  illegal  arrest  by  a  state  agent  in  Belgium.  When  a  prisoner  is  found  within  the  coun- 
try, he  is  amenable  to  justice,  and  the  court  is  not  called  upon  to  consider  the  circumstances 
of  his  arrest.  If  it  was  in  violation  of  another  sovereignty,  the  foreign  state  has  the  respon- 
sibility for  vindicating  its  own  law.  See  also  Ker  v.  Illinois  (note  1,  above),  U.  S.  v.  Unver^ 
sagt  (1924),  299  Fed.  1015,  U.  S.  t;.  Insull  (1934),  8  Fed.  Supp.  311,  and  the  interstate 
case  of  Mahon  v.  Justice  (1887),  127  U.  S.  700,  and  the  cases  cited  therein. 

Under  the  law  of  a  given  state  the  courts  may  be  incompetent  to  release  a  prisoner  who 
has  been  arrested  by  state  agents  in  violation  of  a  foreign  sovereignty.  It  does  not  follow 
that  the  arresting  state  is  under  no  obligation  to  restore  the  prisoner  to  the  state  of  asylum. 
Whether  the  appropriate  action  is  taken  by  the  judiciary  or  by  the  executive  department 
would  seem  to  be  purely  a  matter  of  mimicipal  concern.  In  Germany,  as  in  the  United 
States,  it  appears  that  an  individual  cannot  plead  his  illegal  arrest  as  a  bar  to  prosecution. 
Reiehsgericht,  Aug.  29, 1888, 36  Ootdtdammen  Arehivfibr  Strafrechi  und  Strafproxeas,  464;  Jan. 
29,  1900,  33  EnUcheidungen  dea  ReichsgerichU  in  Strafaachen,  99;  Nov.  3, 1911,  45  ibid.,  271 ; 
Mar.  24, 1922, 51  Juristiache  Wocheruchrift  (1922),  1588. 

Professor  Dickinson  has  argued  forcibly  that  there  is  a  total  lack  of  national,  and  hence  of 
judicial,  competence  in  cases  of  seizure  or  arrest  In  violation  of  international  law.  This 
Journal,  Vol.  28  (1934),  231  ff.  This  view  is  accepted  in  the  present  note,  with  the  reserva- 
tion that  the  question  as  to  whether  the  courts  or  the  executive  shall  give  effect  to  the  inter- 
national obligation  is  purely  a  matter  for  national  regulation. 
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United  States  of  one  Grogan,  who  had  been  seised  by  British  soldiers  at 
Albury,  Vermont,  and  carried  off  to  Canada.^  When  agents  of  Baden  in 
1885  pursued  a  fugitive  to  Swiss  territory,  where  he  was  apprehended,  the 
German  authorities  ordered  his  release  and  the  punishment  of  the  guilty 
agents  upon  the  request  of  the  Swiss  Government.  Similar  action  was  taken 
in  the  following  year  by  the  Italian  Government  when  Italian  customs 
agents  arrested  a  national  on  Swiss  soil.^^  In  1891  French  gendarmes  pur- 
sued an  escaped  prisoner  to  Belgian  territory,  apprehended  him  and  turned 
him  over  to  the  Belgian  poUce,  who  conducted  him  to  the  frontier,  where 
they  returned  him  to  the  custody  of  his  original  captors.  The  Belgian 
Government  called  attention  to  the  violation  of  its  territory  and  demanded 
the  release  of  the  prisoner.  The  Court  of  Appeal  of  Douai  found  that  the 
arrest  was  invalid  as  being  the  result  of  a  violation  of  foreign  territory  by 
French  state  agents.^^ 

There  likewise  appears  to  be  an  obligation  to  restore  to  the  state  of 
asyliun  a  fugitive  who  has  been  arrested  on  its  territory,  or  induced  by 
fraud  to  leave  its  territory,  by  individuals  acting  with  the  complicity  of 
agents  of  the  arresting  state.  In  1909  one  Gontsch,  resident  of  Binningen, 
Switzerland,  received  a  visit  from  a  stranger,  later  alleged  to  have  been 
identified  as  a  German  police  officer,  who  invited  him  to  cross  the  frontier 
into  Germany  to  search  for  a  lost  child.  There  Gdntsch  was  arrested  on  a 
charge  of  espionage,  but  was  released  as  being  innocent  some  ten  weeks 
later.  In  the  meantime,  the  Swiss  Government  had  entered  a  protest. 
The  German  Government  expressed  its  regrets,  but  maintained  that  the 
person  who  had  induced  Gdntsch  to  enter  German  territory  was  a  private 
individual.  It  admitted,  however,  that  he  had  acted  under  the  direction  of 
a  German  police  officer  at  Leopoldshdhe,  who  was  censured  and  dismissed 
for  his  part  in  the  incident.^* 

It  has  sometimes  been  suggested  in  American  decisions  that  the  state  incurs  no  legal  re- 
sponsibility for  an  illegal  arrest  by  one  of  its  agents,  on  the  theory  that  the  agents,  in  acting 
illegally,  act  merely  as  individuals.  See  In  re  Moyer  (1906),  12  Idaho  250,  262.  Such  a 
doctrine,  whatever  may  be  its  validity  as  a  statement  of  a  principle  of  American  adminiBtra- 
tive  law,  obviously  can  not  derogate  from  the  international  responsibility  of  the  state  for  acts 
performed  by  its  agents  within  the  general  scope  of  their  competence,  althouc^  in  excess  of 
their  legal  authority.  See  Ea^eton,  The  Responsibility  of  States  in  International  Law 
(New  York,  1928),  54  ff. 

1*  Moore,  A  Treatise  on  Extradition  and  Interstate  Rendition,  I  (Boston,  1891),  §  191. 
For  other  cases,  ibid.,  §§  192, 196,  and  Moore,  Digest  of  International  Law,  IV,  §  603. 

1^  Qunet,  Quutions  de  droit  relaiives  d  VinciderU  fraruxhaUemand  de  Pagny  (Paris,  1887), 
7-9. 

!•  Case  of  NoUet,  April  15, 1891, 18  Journal  de  droit  international  prioi  (1891),  1188.  See 
also  the  case  of  Wechsler,  ConeeU  de  guerre  de  Paris,  July  20, 1917, 44  ibid.  (1917),  1745,  and 
the  oonmient  in  Travers,  op.  cit.,  No.  1302  ".  Compare  the  Savarkar  case.  Permanent  Court 
of  Arbitration,  Feb.  24, 1911,  Scott,  The  Hague  Court  Reports  (1916),  275. 

» Burckhardt,  Schweizeriedtes  Bundesreeht,  1  (Frauenfeld,  1930),  No.  18.  For  other 
cases,  ibid,.  No.  28. 
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When  a  fugitive  has  been  kidnaped  by  private  persons,  and,  having  been 
brought  by  force  to  the  territory  of  a  foreign  state,  is  there  arrested,  there 
appears  to  be  no  obligation  to  release  the  prisoner.'®  International  responsi- 
biUty  is  incurred  only  through  official  complicity.  A  forttorif  there  is  no 
obligation  to  surrender  the  prisoner  when  officials  of  the  state  of  asylum 
have  participated  in  the  irregular  seizure  or  arrest.'^  This  principle  may  be 
regarded  as  having  been  established  by  the  Savarkar  case. 

The  arbitral  award  in  the  Jacob  case  may  be  expected  to  contribute  to  the 
clarification  of  a  difficult  and  confused  branch  of  international  law.  In 
view  of  the  lack  of  uniformity  in  the  precedents,  the  tribunal  may  be  obliged 
to  decide,  as  it  is  authorised  to  do  under  the  treaty  of  1021,  in  accordance 
with  "the  general  principles  of  law  recognized  by  civilized  nations,"  or  with 
"the  principles  of  law  which,  in  its  opinion,  should  govern  international 
law."  « 

Lawbengb  Preuss 
University  of  Michigan 

In  1886  the  French  Government  released  a  French  deserter  who  had  been  induced  by 
individuals  to  enter  France  from  Belgium.  He  was  arrested  on  French  soil  by  gendarmes 
who  had  been  forewarned  of  his  arrival.  See  Alphand,  **L' expulsion  de$  diserteurs  ei  VextTa" 
dition  dSguisie"  6  Reuue  de  droit  international  privi  et  de  droit  p^nal  international  (1010), 
62  ff.  In  a  subsequent  case,  in  which  the  fugitive  was  delivered  to  the  French  authorities 
by  force,  the  French  court  asserted  its  jurisdiction.    Travers,  op,  cit.,  No.  1302  ^^ 

In  Ex  parte  Wilson  (1011),  63  Tex.  Grim.  281,  the  court  refused  to  discharge  a  prisoner 
who  had  been  forced  by  Mexican  citizens  upon  American  territory,  where  he  was  arrested  on 
an  extradition  warrant  based  upon  an  indictment  pending  in  Nevada.  It  was  pointed  out 
that  Texas  officers  had  no  part  in  the  irregular  recovery,  the  court  observing  that  "If  it  had 
been  shown  that  the  officers  of  this  country  were  parties  to  the  illegal  conduct  of  the  citizens 
of  Mexico,  a  different  case  might  be  presented." 

The  Schnaebel6  case,  although  frequently  cited  in  this  connection,  is  of  doubtful  value  as 
a  precedent.  It  was  ultimately  decided  that  Schnaebel^,  having  been  invited  to  a  confer- 
ence on  Crerman  territory  for  the  discussion  of  official  border  problems,  enjoyed  an  admin- 
istrative safe-conduct.  The  German  Government  denied  that  there  had  been  a  violation  of 
French  territory  or  that  Schnaebel6  had  been  enticed  to  German  territory  for  the  purpose  of 
placing  him  under  arrest.  See  Travers,  op.  cit..  No.  1302^,  and  Mettgenberg,  Frei€$  Odeit 
und  Exterritorialitat  (Berlin,  1920),  17-21. 

**  There  may,  however,  be  an  obligation  to  extradite  or  to  punish  the  kidnapers.  See  Vil- 
lareal  et  al.  v.  Hammond  (1034),  74  Fed.  (2d)  503. 

"  See  Foreign  Relations,  1878,  p.  675,  and  1006,  II,  1121-1122;  and  Moore,  Extradition, 
§§  100, 106. 

In  1883  the  Austrian  Government  refused  to  release  two  persons  apprehended  on  Swiss 
territory  by  Austrian  customs  agents,  on  the  ground  that  a  Swiss  gendume  had  cooperated 
in  the  arrest.  Qunet,  op.  cit.,  7.  It  has  been  held  by  the  French  courts  that  there  is  no 
obligation  to  release  a  fugitive  from  justice  expelled  by  a  foreign  state  to  French  territory. 
Case  of  Gallard,  Cour  de  eaaeation,  May  3,  1860,  Dalloz  Periodique  (1860),  I,  576;  case  of 
Lepontois,  ConseU  de  guerre  de  Bordeaux,  Mar.  20, 1008,  Bull,  erim.,  CXIII,  No.  121,  p.  218. 
Several  cases  contra  are  discussed  and  critidsed  in  Travers,  op.  cit.,  No.  1302  ". 

»  Art.  5, 12  League  of  Nations  Treaty  Series,  No.  320,  p.  281. 
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A  NOTB  ON  RB  PIRACY  JURE  OEMTWM 

When  the  Merchant  of  Venice  was  reckoning  the  hasarda  to  which 
Antonio's  ships  were  subject  he  recalled  that  along  with  the  perils  of  waters, 
winds,  and  rocks  there  were  water-thieves  and  land-thieves, — adding,  "I 
mean  pirates."  According  to  this  gloss,  one  who  steals  at  sea  is  a  pirate. 
Later,  Sir  Charles  Hedges,  Judge  in  the  High  Court  of  Admiralty,  gave  a 
slightly  different  definition  when  he  laid  it  down  that  "piracy  is  only  a  sea- 
term  for  robbery,  piracy  being  a  robbery  committed  within  the  jurisdiction 
of  the  Admiralty."  ^  The  statements  agree  in  that  each  includes  a  wrongful 
taking,  though  robbery  requires  a  further  ingredient  of  violence.  Professor 
Bingham's  report  on  piracy  prefers  the  more  inclusive  view.'  But  what  if 
the  attempt  be  frustrated^ — to  be  a  pirate  must  one  be  a  successful  pirate? 
The  offence  of  piracy  jure  gentium  has  been  admittedly  indefinite,  even 
though  the  Supreme  Court  has  held  that  it  was  known  with  reasonable 
certainty.' 

On  November  10,  1933,  His  Majesty  in  Council  referred  to  the  Judicial 
Committee  the  question  "whether  actual  robbery  is  an  essential  element  in 
the  crime  of  piracy  jure  gentium^  or  whether  a  frustrated  attempt  to  commit 
a  piratical  robbery  is  not  equally  piracy  jure  gentium  J  ^  The  answer  of  their 
Lordships  was  that  a  frustrated  attempt  would  equally  support  the  crime.^ 
The  facts  out  of  which  the  matter  grew  were  that  a  number  of  armed 
Chinese,  cruising  in  two  junks,  had  pursued  and  attacked  a  cargo  junk  on  the 
high  seas.  Before  the  pimsuers  were  able  to  overhaul  their  prey  they  were 
stopped  and  taken  in  charge,  brought  to  Hongkong,  and  there  tried  for 
piracy.  The  full  court  held  that  an  actual  robbery  was  an  essential  element 
of  the  crime,  and  the  defendants  were  therefore  acquitted.  Later  the  ques- 
tion was  referred  to  the  Judicial  Conmiittee  under  the  terms  of  §  4  of  the 
Judicial  Committee  Act,  1833.  It  will  be  recalled  that  piracy  is  something 
of  a  staple  in  courts  situated  near  the  China  Sea,  so  that  the  question  was  of 
more  than  academic  interest. 

In  every  country  the  international  law  applied  by  its  courts  tends  to  be- 
come involved  with  its  municipal  law.  This  is  particularly  true  of  the  com- 
mon law  countries.  And  in  the  opinion  of  the  Board  the  understanding  of 
the  crime  of  piracy  jure  gentium  has  been  obscured  through  a  misapprehen- 
sion of  the  Offences  at  Sea  Act  of  1536.^    Prior  thereto  pirates  had  been  tried 

1  R.  V.  Dawson  (1696),  13  St.  Tr.  451,  454. 

*  This  Journal,  Supplement,  Vol.  26  (1932),  p.  794. 

*  United  States  v,  &nith  (1820),  5  Wheat.  153,  per  Story,  J.,  Livingston,  J.,  dissenting. 
"Whatever  may  be  the  diversity  of  definitions,  in  other  respects,  all  writers  concur,  in  hold- 
ing, that  robbery,  or  forcible  depredations  upon  the  sea,  animo  furandi^  is  piracy."  The 
case  at  bar  was  within  this  definition,  so  it  was  not  necessary  for  the  court  to  be  exhaustive. 

Prof.  Lenoir  discusses  "Piracy  Gases  in  the  Supreme  Court"  in  25  Joum.  of  Grim.  Law, 
532  (1934). 

*  L.  R.  [1934]  A.  C.  586;  51  T.  L.  R.  12;  this  Journal,  Vol.  29  (1935),  p.  140. 

*  28  Hen.  Vin,  c.  15. 
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in  the  Court  of  the  Admiral,  according  to  the  course  of  the  civil  law.  This 
procedure  proving  a  handicap  to  prosecution,  the  Act  provided  "that  all 
treasons,  felonies,  robberies,  murders,  and  confederacies  hereafter  to  be 
committed  in  or  upon  the  sea  .  .  ."  should  be  tried  according  to  the  common 
law  applicable  to  those  offences  when  committed  upon  land.  "It  has  been 
thought,"  says  the  report,  "that  nothing  could  be  piracy  unless  it  amounted 
to  a  felony  as  distinguished  from  a  misdemeanour,  and  that,  as  an  attempt  to 
commit  a  crime  was  only  a  misdemeanour  at  common  law,  an  attempt  to 
commit  piracy  could  not  constitute  the  crime  of  piracy  because  piracy  is  a 
felony  aa  distinguished  from  a  misdemeanour."  It  is  also  noted  that  a  num- 
ber of  judges  who  subscribed  to  the  definition  that  piracy  is  only  a  sea-term 
for  robbery  were  addressing  themselves  to  cases  where  actual  robbery  had 
been  committed. 

A  moment's  reflection  will  show  that  a  definition  of  piracy  as  sea  robbery 
is  both  too  narrow  and  too  wide.  Take  one  example  only.  Assume 
a  modern  liner  with  its  crew  and  passengers,  say  of  several  thousand 
aboard,  under  its  national  flag,  and  suppose  one  passenger  robbed 
another.  It  would  be  impossible  to  contend  that  such  a  robbery  on  the 
high  seas  was  piracy  and  that  the  passenger  in  question  had  committed 
an  act  of  piracy  when  he  robbed  his  fellow  passenger,  and  was  therefore 
liable  to  the  penalty  of  death. 

Conversely, 
When  it  is  sought  to  be  oonteaded,  aa  it  was  in  this  case,  that  armed  men 
sailing  the  seas  on  board  a  vessel,  without  any  conmussion  from  any 
State,  could  attack  and  kill  everybody  on  board  another  vessel,  sailing 
under  a  national  flag,  without  eommitting  the  crime  of  piracy  unless 
they  stole,  say,  an  article  worth  sixpence,  their  Lord^ps  are  almost 
tempted  to  say  that  a  little  common  sense  is  a  valuable  quality  in  the 
interpretation  of  international  law. 

Sir  LesUe  Scott,  retained  by  the  Colonial  Office  to  argue  one  side  of  the 
question,  had  submitted  that  there  was  do  authority  for  saying  that  in  the 
matter  at  issue  international  law  had  developed  since  the  day  of  Sir  Charles 
Hedges,  though  he  admitted  that  the  result  was  illogical  and  the  principle 
unwise  if  one  were  legislating  internationally.  This  argument  was  greeted 
with  the  response  that 

International  law  was  not  crystallised  in  the  17th  century,  but  is  a 
Uving  and  expanding  code.  .  .  , 

A  careful  examination  of  the  subject  shows  a  gradual  widening  of  the 
earlier  definition  of  piracy  to  bring  it  from  time  to  time  more  in  conso- 
nance with  situations  either  not  thought  of  or  not  in  existence  when  the 
older  jurisconsults  were  expressing  their  opinions. 

One  hazards  little  in  assuming  that  the  Judicial  Committee  would  be  pre- 
pared to  uphold  a  conviction  for  piracy  in  an  attack  in  or  from  the  air.' 

*  C/.  Art.  3  of  the  Harv&rd  It«search  Draft  Convention  on  Piittcy,  thia  Joubkal,  Supple- 
ment. Vol.  26  (1932),  p.  768. 
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The  argument  at  the  Board  was  illuminated  by  a  number  of  remarks  and 
questions  from  their  Lordships.  Before  the  second  day  of  the  hearing  Lord 
Atkin  had  been  provided  with  Professor  Bingham's  report  and  draft  conven- 
tion on  piracy  in  the  Harvard  Research  in  International  Law.  The  com- 
prehensive nature  of  this  document  created  a  very  evident  impression. 
Lord  Macmillan  referred  to  it  as  ''this  compilation  from  which  we  have  all 
derived  so  much  help,"  and  the  Lord  Chancellor  repeated  the  remark.  The 
report  of  the  League  of  Nations  Committee  of  Experts  for  the  Progressive 
Codification  of  International  Law  '  also  received  careful  attention.  It  was 
evident  that  their  Lordships  were  taken  considerably  by  surprise  to  find 
such  respectable  authority  in  such  unfamiliar  form.  The  argument  of 
coimsel  came  to  a  halt  until  the  novel  materials  had  been  passed  back  and 
forth.  Inevitably  municipal  law  judges  have  approached  international 
law  with  a  certain  air  of  condescension.  Yet  here  was  a  case  of  substantial 
matter  which  conmianded  unfeigned  respect.  Another  instance  is  the 
reference  to  the  judgments  of  the  Permanent  Court  of  International  Justice 
in  the  Serbian  and  Brazilian  Loan  Cases  ^  in  the  consideration  of  the  English 
gold  clause  case.* 

Professor  Dickinson  has  pointed  out  that  the  view  of  international  law 
entertained  by  municipal  judges  is  related  to  the  postulates  on  which  their 
whole  legal  philosophy  rests.^®  This  is  interestingly  borne  out  in  the  instant 
case.  Uncritical  naturalism  is,  of  course,  long  since  exploded.  Neither  do 
the  judges  evince  that  narrow  positivism  which  marks  the  prevailing  view  in 
the  Franconia  Case.'^  Today  judicial  thought  in  England  seeks,  within  the 
limits  appropriate  to  judicial  action,  to  make  the  law  rational,  self -consistent, 
and  adequate  to  the  needs  of  an  expanding  society .^^*  Criminal  law  ia  a 
field  where  expansion  without  positive  authority  might  seem  least  consistent 
with  sound  public  policy.  Yet  Rex  v,  Manley,"  supporting  a  conviction  for 
causing  a  public  mischief,  shows  how  principle  may  be  extended  to  cover 
novel  forms  of  wrong-doing.    And  the  judgment  of  the  House  of  Lords  in 

» C.  196.  M.  70.  1927.  V.  •  Ser.  A.  Nos.  20/21. 

•  Feist  V.  Soci^  intercommunale  beige  d'^ectricit^.  [1933]  1  Ch.  684;  [1934]  A.  C.  161; 
this  Journal,  Vol.  28  (1934),  p.  374. 

'*  "Changing  Concepts  and  the  Doctrine  of  Incorporation/'  this  Joubnal,  Vol  26  (1932), 
p.  239.  ^^  (1876)  2  Ex.  D.  63. 

lu  "The  object  of  the  common  law  is  to  solve  difficulties  and  adjust  relations  in  social  and 
commercial  life.  It  must  meet,  so  far  as  it  can,  sets  of  facts  abnormal  as  well  as  usuaL  It 
must  grow  with  the  development  of  the  nation.  It  must  face  and  deal  with  changing  or 
novel  circumstances.  Unless  it  can  do  that  it  fails  in  its  function  and  declines  in  its  dignity 
and  value.  An  expanding  society  demands  an  expanding  common  law."  McCardie,  J., 
discussing,  obiter,  the  doctrine  of  agency  of  necessity,  in  Prager  v.  Blatspiel,  Stamp  and 
Heacock,  Ltd.  [1924]  1  K.  B.  566.  The  dictum  in  this  case  was  later  disapproved  by  Scrut- 
ton,  L.  J.,  in  Jebara  v.  Ottoman  Bank  [1927]  2  K.  B.  254, 270.  Greater  rigidity  is  maintained 
in  the  sphere  of  property.  Cf,  Keeton  and  Gower,  "Freedom  of  Testation  in  English  Law," 
Iowa  Law  Review,  Vol.  20,  pp.  326,  327. 

» [1933]  1  K  B.  529;  49  T.  L.  R.  130. 
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M'Alister  v.  Stevenson,^  adopting  the  view  of  Cardozo,  J.,  in  MacPherson  v. 
Buick  Motor  Co.^^  promises  to  rationalize  the  law  of  tort  as  to  liability  for 
negligence.  The  view  which  the  Judicial  Committee  took  of  the  definition 
of  piracy  is  cast  in  the  same  mold. 

Where  discussion  ranged  so  widely  it  was  inevitable  that  the  relation  of 
international  to  municipal  law  should  be  considered.  Lord  Macmillan 
thought  the  position  was  this :  when  the  courts  sitting  in  any  country  have  to 
consider  any  question  of  international  law  it  means  that  their  sovereign  has 
adopted  the  international  law  as  a  part  of  the  law  of  the  land,  and  the  refer- 
ence to  international  law  is  onlj'^  to  find  what  our  law  is  when  our  law  in- 
corporates international  law.^  Lord  Tomlin  expressed  himself  to  a  similar 
effect.  Though  the  analogy  was  not  suggested,  it  would  probably  not  be  in- 
accurate to  say  that  in  their  Lordships'  opinion  international  law  is  a  part  of 
the  law  of  England  in  the  same  sense  in  which  French  law  might  be  said  to 
be  a  part  of  English  law  when  by  the  English  doctrine  of  private  international 
law  French  law  should  be  applied  by  the  English  court — e.g.,  as  being  the 
proper  law  of  a  contract.  But  with  this  difference :  international  law  will  not 
be  proved  by  experts,  but  f oimd  by  the  court  with  the  aid  of  its  own  counsel. 

Early  in  the  hearing  Lord  Sankey  put  to  Sir  Leslie  Scott  the  question, 
what  are  the  sources  of  international  law?  The  reply  enimierated  custom, 
treaties,  and  the  writings  of  the  jurists,  adding  that,  historically,  the  third 
had  been  the  most  important.  In  the  report  this  line  of  thought  emerges  in 
the  remark  that 

The  sources  from  which  international  law  is  derived  include  treaties 
between  various  States,  State  papers,  municipal  Acts  of  Parliament  and 
the  decisions  of  municipal  Courts  and  last,  but  not  least,  opinions  of 
jurisconsults  or  text-book  writers.  It  is  a  process  of  inductive  reason- 
ing. .  .  .  Speaking  generally,  in  embarking  upon  international  law, 
their  Lordships  are  to  a  great  extent  in  the  realm  of  opinion,  and  in 
estimating  the  value  of  opinion  it  is  permissible  not  only  to  seek  a 
consensus  of  views,  but  to  select  what  appear  to  be  the  better  views  upon 
the  question. 

At  one  point  Lord  Wright  asked,  what  are  the  respansa  prudentium  in  the 
matter?  Later  Lord  Atkin  said  that  while  the  Harvard  draft  convention  was 
not  authority  in  itself,  what  was  of  value  was  the  expression  of  opinion  by 
jurisconsults  as  to  what  they  think  the  law  is.  And  Lord  Macmillan  con- 
cluded :  Did  it  not  come  to  this, — one  must  take  it  that  the  law  is  there,  even 

»  [1932]  A.  C.  562.  "  (1916)  217  N.  Y.  382. 

1*  He  thought  it  had  been  put  accurately  by  Lord  Dunedin  in  Mortensen  v.  Peters  (1906), 
14  Scots.  L.  T.  227,  this  Joubnal,  Vol.  1  (1907),  p.  526:  "It  is  a  trite  observation  that  there 
is  no  such  thing  as  a  standard  of  international  law,  extraneous  to  the  domestic  law  of  a  king- 
dom to  which  appeal  may  be  made.  International  law,  so  far  as  this  court  is  concerned  is 
the  body  of  doctrine  regarding  the  international  rights  and  duties  of  states  which  has  been 
adopted  and  made  part  of  the  law  of  Scotland."  Lord  Macmillan  was  of  counsel  in  Morten- 
sen  V,  Peters. 
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if  inscrutable;  was  it  not  necessary  to  adopt  the  better  apiniont  It  was  often 
so  in  questions  of  municipal  law.  To  which  the  Attorney  General  respect- 
fully agreed.  This  attention  to  the  definitions  of  piracy  jure  gentium  pro- 
pounded by  the  jurisconsults  disclosed  a  frank  recognition  that  juristic 
writing  has  in  effect  been  a  source  of  international  law. 

Cbablbb  Faibican 
Wmicme  College 
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Fob  thb  Fbbiod  Fsbbuabt  I^-Mat  15, 1935 
(Including  earlier  events  not  previously  noted) 

WITH  REFERENCES 

Abbreviations:  B,  I,  N.,  Bulletin  of  International  News;  C  S.  Monitor,  Christian  Science 
Monitor;  Clunel,  Journal  du  droit  international;  Cmd,,  Great  Britain,  Parliamentary 
papers;  Cong.  Ree,,  Congressional  Record;  Car.  Hitt,,  Current  History  (New  York  Times); 
Europe^  L'Europe  Nouvelle;  Ex.  Agr.  Ser.,  U.  S.  Executive  Agreement  Series;  Geneva, 
A  Monthly  Review  of  International  Affairs;  0.  B.  Treaty  Series,  Great  Britain  Treaty 
Series;  /.  L.  0.  B.,  International  Labor  Office  Bulletin;  L.  N.  M.  S.,  League  of  Nations 
Monthly  Summary;  L.  N.  0.  J.,  League  of  Nations  Official  Journal;  L.  N.  T.  S.,  League  of 
Nations  Treaty  Series;  P.  A.  U.,  Pan  American  Union  Bulletin;  Press  rdeases,  U.  S.  State 
Department;  R.  A.  I.,  Revue  a^ronautique  international;  T.  I.  B.,  Treaty  Information 
Bulletin,  U.  S.  State  Department. 

November,  1933 

10  Irish  Frsb  State — Soxtth  Africa.    Exchanged  rati6cations  of  trade  agreement 

signed  at  Ottawa,  Aug.  20,  1932.    Irish  Treaty  Series,  1933,  No.  3. 

September,  1934 

14  Gebmant — ^Ibibh  Fbbb  Statb.    Exchanged  notes  regarding  release  of  German 

property.    Text:  G.  B.  Treaty  Series,  No.  1  (1935). 

October,  1934 

International  Inbtitutb  of  Pubuc  Law.    8th  Annual  meeting  held  in  Paris. 
Zeitsch.  fUr  djfenU.  recht,  April,  1935,  p.  269. 

November,  1934 

15  Stria  and  thb  Lebanon— United  States.    Supplementary  agreement  for  exchange 

of  money  orders  between  the  United  States  and  countries  of  the  Levant  under 
French  mandate,  signed  Oct.  8,  1934,  came  into  force.  T.  I.  B.,  Jan.,  1935,  p.  17. 
17  Bulgaria — Turkey.  Treaty  of  neutrality,  conciliation,  judicial  settlement  and 
arbitration,  signed  Mar.  6, 1929,  renewed  for  five  years  from  Dec.  3, 1935.  T.  I.  B., 
Jan.  1935,  p.  1. 

December,  1934 

21        Czechoslovak   Republic — Latvia.    Exchanged   ratifications   of   convention   of 

conciliation,  judicial  settlement  and  arbitration  signed  Oct.  11,  1933.    T.  /.  B., 

Feb.  1935,  p.  1. 

January,  1936 
7        Gebmant — Spain.    Agreement  arranged  by  exchange  of  notes  came  into  force,  by 

which  Spain  agreed  to  German  airship  service  to  South  America  with  landings  at 

Barcelona  and  Seville.    B.  I.  N.,  Feb.  21,  1935,  p.  15. 
7/31  Panama — United  States.    Agreement  relating  to  reciprocal  privileges  for  consular 

officers  effected  by  exchange  of  notes.    T.  L  B.,  Mar.,  1935,  p.  16. 

11  Oil  Pollution  of  the  Sea.    League  of  Nations  Organization  for  Communications 

and  Transit  submitted  memorandum  to  G>uncil.    Text:  L,  N.  0.  /.,  Feb.,  1935, 
p.  194.     (C.527.1934.VII.) 
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17  and  Mar,  1  Saab  Vallxt.  On  January  17,  as  a  oonsequenoe  of  the  plebiadie.  League 
Council  decided  in  favor  of  union  with  Germany  of  the  whole  of  the  Saar  Ternt<Hy, 
and  fixed  March  las  date  for  re-eetabliahment  of  Germany  in  its  government.  The 
transfer  took  place  on  March  1  at  Saarbrdcken.  L.  N.  M.  S.,  Feb.,  1935,  p.  28; 
N.  Y.  Times,  Mar.  1, 1935,  p.  1. 

22  Grbat  Britain — Poland.  Exchanged  ratifications  of  agreement  relating  to  com- 
mercial travelers,  signed  Oct.  26,  1933.    O.  B.  Treaty  Seriee,  No.  4  (1935). 


24       Abgbmtina — Grbat  Britain.    Exchanged  ratifications  of  convention 

compensation  for  accidents  to  workmen,  signed  Nov.  15,  1929.    O.  B,  Treaty 
U  No.  9  (1935). 


28  Italy — Switqbrlanb.  Exchanged  ratifications  of  protocol  extending  duration  of 
treaty  of  arbitration  and  conciliation,  signed  Aug.  20, 1924.  T.  I.  B.,  Feb.,  1935, 
p.  1. 


81  Francb — Grbat  Britain.  Exchanged  notes  regarding  administration  of  New 
Hebrides.    O.  B,  Treaty  Series,  No.  7  (1935). 

81  Grbat  Britain — ^Hungary.  Signed  agreement  for  provisional  dissolution  of 
Anglo-Hungarian  Mixed  Arbitral  Tribunal.  Text:  O,  B,  Treaty  Series,  No.  10 
(1935).    Cmd.  4862. 

February,  19S5 

5  Dbnmark — ^Vbnbzubla.    Treaty  of  arbitration,  juclicial  settlement  and  conciliation 

signed  Dec.  19, 1933,  came  into  force.    T,  /.  B,,  March,  1935,  p.  1. 

6  BAi/nc  9rATi»  CoOpbration.    Identic  notes  from  Estonia,  Latvia  and  Lithuania 

received  at  Leai^e  of  Nations  intimating  their  intention  of  acting  jointly  at  League 
elections  and  of  adopting  a  rotation  principle  in  their  representation  at  Geneva. 
B,  I.  N.,  Feb.  21, 1935,  p.  24;  C.  S.  Monitor,  Mar.  14, 1935,  p.  7. 

8  Grbat  Britain — ^Rumania.  Signed  agreement,  to  come  into  force  on  Feb.  26, 
providing  for  progressive  liquidation  of  trade  debts  of  Rumania.  B.  /.  N,,  Feb. 
21, 1935. 

11  Francb — Gbrmany.  Signed  agreement  regarding  change  of  customs  regime  in  the 
Saar.    B.  I.  N,,  Feb.  21,  1935,  p.  26. 

13  and  Mar.  4  Czbghoblovak  Rbpubug — Grbat  Britain.  Exchanged  notes  regarding 
passports  for  seamen.    O.  B.  Treaty  Series,  No.  11  (1935).    Cmd.  4865. 

13  Panama— Spain.    Treaty  of  arbitration  signed  Sept.  22,  1930,  came  into  force. 

T.  I,  B.,  Mar.,  1935,  p.  1. 

14  Disarmambnt  Confbrbngb.   Two  committees  of  the  Conference  for  the  Reduction 

and  Limitation  of  Armaments  resumed  work  at  Geneva  on  Feb.  14:  (1)  Commit- 
tee for  regulation  of  trade  in  and  private  and  state  manufacture  of  arms,  (2) 
Committee  on  miscellaneous  provisions.  The  draft  on  regulation  of  traffic  in 
arms,  submitted  in  November  by  American  delegate,  was  chosen  as  basis  of  dis- 
cussion. Summary:  L.  N.  M,  S.,  Feb.,  1935,  p.  31.  Text:  Vdlkerhund  (Geneva), 
Feb.  15,  1935;  Press  releases,  Dec.  22, 1934,  p.  391.  On  April  13,  the  Committee 
which  has  been  studying  the  draft  published  the  text  with  its  report.  N.  Y.Timei, 
April  14,  1935,  p.  35. 

14-16  Scandinavian  Economic  Conixrbncb.  Conference  of  Scandinavian  countries, 
Finland  and  Iceland  held  in  Stockholm.    B.  I.  N.,  Feb.  21, 1935,  p.  27. 
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16        HuNOART — Italy.    Signed  cultural  convention  in  Rome.    B.  /.  N.,  Feb.  21,  1935. 

18  Belgiuie — Ibibh  Fbeb  State.  Signed  trade  agreement  in  Brufisels.  B.  I.  N., 
Feb.  21,  1935,  p.  12. 

18  Bblqixtm — Switzerland.  Signed  commercial  agreement  in  Brufisels.  B.  I.  N., 
Feb.  21,  1935,  p.  12. 

18  France — Germany.  Signed  agreements  on  the  Saar,  known  as  the  ''Accords  of 
Naples,"  transferring  Saar  Basin  back  to  Germany,  after  15  years  of  League  of 
Nations  rule.    N.  Y,  Times,  Feb.  19,  1935,  p.  5. 

18  MuNinoNB  Inquiry  in  Great  Britain.  Commission  of  seven  for  arms  enquiry 
appointed  by  Prime  Minister  MacDonald.  Washington  Post,  Feb.  19,  1935, 
p.  7;  N.  Y,  Times,  Feb.  19,  1936,  p.  6. 

20  Sweden — ^United  States.    Exchanged  ratifications  of  convention  relating  to  exemp- 

tion of  military  obligations  in  certain  cases  of  double  nationality,  signed  Jan.  31, 
1933.    T.  I.  B,,  Feb.,  1935,  p.  6;  Press  releases,  Feb.  23, 1935,  p.  106. 

21  Finland — Great  Britain.    Signed  agreement  for  reciprocal  exemption  from  in- 

come tax  on  profits  or  gains  arising  through  an  agency.  O.  B,  Treaty  Series,  No.  8, 
(1935). 

23  to  March  15    Chaoo  Dispute  Between  Bolivia  and  Paraguay.    On  Feb.  23,  Paraguay 

notified  Secretary-General  of  intention  to  withdraw  from  the  League  of  Nations, 
as  result  of  decision  of  Advisory  Committee  on  Jan.  16.  Text  of  telegram  and 
reply  of  the  Secretary-General:  L.  N.  M.  S,,  Feb.,  1935,  p.  30;  L.  N.  0.  J.,  Mar., 
1^,  p.  451.  On  March  11-15,  the  Advisory  Committee  adopted  a  resolution 
summoning  the  Assembly  for  May  20th.  Text  of  resolution.  History  of  the 
dispute:  L.  N.  M,  S.,  Mar.,  1935,  p.  63-68.  Records  of  the  proceedings:  L.  N.  0. 
/.,  Spec,  supp..  No.  134. 

24  Military  Service.    Popular  referendum  in  Switzerland  approved  by  a  minority  of 

75,000  votes  the  lengthening  of  military  service  in  all  armies.  Affaires  Uranghres, 
Feb.,  1935,  pp.  88-95. 

27  Beloo-Luxemburq  Economic  Union — ^United  States.  Signed  reciprocal  trade 
agreement  in  Washington  on  Feb.  27.  T,  /.  B,,  Feb.,  1935,  p.  14;  Press  releases, 
Mar.  2, 1935,  p.  132.  Proclaimed  by  President  on  April  1.  Press  releases,  Apr.  6, 
1935,  p.  209. 

27  Dominican  Repubuc — Haiti.  Definitive  settlement  of  70-year-old  boundary  dis- 
pute announced  by  the  Presidents  of  the  two  republics.  Press  rdeases.  Mar.  9, 
1935,  p.  167.    Text  of  joint  statement:  P.  A.  U,,  May,  1935,  p.  870. 

27  Great  Britain — Poland.    Signed  trade  agreement  in  London.    B,  I.  N.,  Mar.  7, 

1935,  p.  18. 

28  France — Germany.    Exchanged  notes  on  demilitarisation  of  Saar  Territory. 

Text:  L.  N.  M.  8,,  March,  1935,  p.  77. 

28  io  May  2  Memel.  On  Feb.  28,  Lithuania  posted  troops  on  border  to  guard  against 
possible  eastward  expansion  by  Germany.  N.  Y,  Times,  Mar.  4, 1935,  p.  8.  On 
March  26,  verdict  was  rendered  in  trial  of  126  Memellanders  charged  with  treason, 
by  military  court  in  Kaunas  (Kovno).  Times  (London),  Mar.  27,  1935,  p.  14. 
On  April  19,  Lithuania  received  joint  note  on  Memel  from  France,  Great  Britain 
and  Italy,  signatory  Powers  of  Memel  convention.    WashinqUm  Post,  Apr.  2, 
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1935,  pp.  1  and  0;  B.  I.  N.,  May  2, 1036,  p.  27.    On  May  2,  lithuania  replied  to 
note  of  April  10.    N.  Y,  Timn,  May  3, 1036,  p.  11. 

28  Saab  (Dbmilitarubd)  Zonb.  Exchange  of  notes  by  France  and  Ciermany,  in 
which  Germany  recognised  Saar  territory  as  part  of  the  demilitarized  sone,  made 
public  by  League  Secretariat.  B,  /.  iV.,  Apr.  4, 1035,  p.  32;  L.  N.  M,  S.,  March, 
1035,  p.  77. 

March,  19SS 

2  Bblgium — Nkthbrlandb.  Signed  trade  agreement  at  The  Hague.  B.  /.  N.,  Mar. 
7,  1035,  p.  25. 

2  Rumania.  Denounced  existing  trade  agreements  with  United  States  of  America, 
Japan,  Norway  and  Latvia.    B,  I,  N,,  Mar.  7,  1035,  p.  26. 

4  Bbitibh  Dbfknbb  Pouct.  New  policy  announced  to  House  of  Commons  in  White 
P^per  calling  for  increases  in  army,  navy  and  air  force.  Text:  Times  (London), 
Mar.  5,  1035,  p.  0;  Cmd,  4287.  N.  Y.  Times,  Mar.  5,  1035,  p.  1;  editorial:  Times 
(London),  Mar.  14, 1035,  p.  15;  C.  S.  Monitor,  Mar.  4, 1035,  p.  12. 

4  SiAii.  King  Prajadhipok  abdicated  throne  in  favor  of  eleven-jrear-old  nephew.  Prince 
Ananda.    Text  of  document.    N,  Y,  Times,  Mar.  4,  1035,  p.  1. 

5-6  Carnbgis  Endowmbnt  Confbbbncb.  Thirty  publicists  from  ten  nations  held 
economic  conference  in  London  under  chairmanship  of  Dr.  Nicholas  Murray  Butler. 
Text  of  recommendations:  AT.  Y.  Times,  Mar.  0,  1035,  p.  6.  Comment  by  Dr. 
Butler  on  the  work:  N.  Y.  Times,  Mar.  20,  1035,  p.  3. 

13  to  May  14  Abtssinia — ^Italt.  On  March  13,  Ethiopian  and  Italian  delegates  signed 
prod^SHferbal  fixing  general  conditions  for  a  provisional  neutral  aone.  B.  I,  AT., 
Apr.  4,  1035,  p.  0;  Foreign  Affairs,  April,  1035,  p.  400.  On  March  17,  Abyssima 
appealed  to  League  of  Nations  under  Art.  15  of  the  Covenant.  On  Mar.  22,  Italy 
replied  to  Abyssinia's  appeal  to  the  League,  to  which  Abyssinia  reined  on  March 
20.  Texts:  L.  N.  M.  S.,  March,  1035,  p.  68-60.  On  April  11,  Italy  replied  to  note 
of  Abyssinia  of  March  20,  announcing  arrangement  for  arbitration  agreed  upon 
April  12  in  Geneva.  N,  Y.  Times,  Apr.  12  and  16,  1035.  On  April  15,  League 
Council  postponed  consideration  of  dispute  to  May  session.  B.  /.  N.,  Apr.  18, 
1035,  p.  26.  On  May  8,  Abjrssinia  sent  note  to  Italy  setting  forth  views  on  how 
machinery  of  conciliation  under  treaty  of  1028  should  be  applied.  Times  (Lon- 
don), May  7, 1035,  p.  15.  On  May  13,  Abyssinia  made  protest  to  League  Council 
against  report  that  mobilization  had  been  ordered  by  the  Emperor.  Times 
(London),  May  14,  1035,  p.  16.  On  May  14,  Premier  Mussolini,  in  speech  in  the 
Senate,  reaffirmed  Italy's  intention  to  proceed  with  her  military  preparations  in 
East  Africa.    N,  Y.  Times,  May  15,  1035,  pp.  1,  15. 

16  to  May  10  Chaco  Dispttte.  On  March  16,  Paraguay  accepted  with  reservations  Argen- 
tine-Chilean peace  formula.  N.  Y.  Times,  Mar.  17, 1035,  p.  20.  On  April  1,  notes 
from  Chile  invited  codperation  of  United  States,  Peru  and  Brazil,  which  was  ac- 
cepted by  the  United  States  on  April  6.  N.  Y.  Times  Apr.  2  and  7,  1035,  pp.  13 
and  10.  On  May  1,  Brazil  accepted  invitation.  N.  Y.  Times,  May  2,  1035,  p.  9. 
On  May  10,  mediation  group  was  organized  at  Buenos  Aires.  N,  Y.  Times,  May 
11,  1935,  p.  8. 

16  to  Apr,  20  GsRMAN  Rb-Abmambnt.  Chancellor  Hitler  proclaimed  system  of  general 
compulsory  military  service  in  (Sermany,  and  increase  of  peace  strength  of  Rdchs- 
wehr  to  about  600,000  men.    Failure  of  powers  to  fulfill  their  disarmament  obli- 
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gations  under  Treaty  of  Versailles  died  as  reason  for  decree.  Text  of  proclamation 
and  law.  Times  (London),  Mar.  18, 1935,  pp.  ll-12;i^.  Y.  Times,  Mar.  17, 1935, 
pp.  1,  31;  VdUcerbund  (Geneva),  Mar.  22,  1935.  On  Mar.  18,  Great  Britain  sent 
note  of  protest  to  Berlin.  Text:  Times  (London),  Mar.  19,  1935,  p.  16;  N.  Y, 
Times,  Mar.  19,  1935,  p.  1.  Cmd.  4848.  French  and  Italian  protests  presented 
Mar.  21.  Texts:  Times  (London),  Mar.  22,  1935,  p.  15;  N.  Y.  Times,  Mar.  22, 
1935,  p.  17.  Poland's  protest  of  Mar.  23.  N.  Y,  Times,  Mar.  25,  1935,  p.  1. 
Anglo-German  conversations  took  place  on  Mar.  25-26.  Times  (London),  Mar. 
26-27,  1935,  pp.  16  and  14;  V6lkerbund,  Apr.  9,  1935.  On  Maroh  31,  Anglo- 
Soviet  communique  issued  in  Moscow  following  Mr.  Eden's  visit.  Text:  Times 
(London),  Apr.  1, 1935,  p.  14;  N.  Y,  Times,  Apr.  1, 1935,  pp.  1  and  8. 

On  April  11-14,  France,  Italy  and  Great  Britain  held  conference  at  Stresa  to 
examine  general  European  situation.  Text  of  joint  declaration,  including  Anglo- 
Italian  declaration  and  final  declaration:  N,  Y,  Times,  Apr.  15,  1935,  p.  I;  O,  B. 
Misc.  Ser,,  No.  2  (1935);  Cur.  Hist,,  June,  1935,  p.  286.  On  April  17,  Council  of 
League,  in  extraordinary  session  sunmioned  at  instance  of  France,  passed  resolu- 
tion submitted  by  Great  Britain,  France  and  Italy,  which  finds  that  Germany  has 
failed  in  her  international  duty,  condenms  unilateral  repudiation  of  obligations, 
and  establishes  a  committee  to  devise  measures  against  future  unilateral  acts  likely 
to  endanger  European  peace.  Times  (London),  Apr.  18,  1935,  p.  12;  N,  Y, 
Times,  Apr.  18, 1935,  p.  1.  On  April  20,  Germany  replied  to  censure  of  League  of 
Nations.  Text:  N.  Y.  Times,  Apr.  21, 1935,  p.  1;  Times  (London),  Apr.  22, 1935, 
p.  10. 

8  Great  Britain — Italt.  Provisional  agreement  regulating  imports  from  the 
United  Kingdom  into  Italy  arranged  by  exchange  of  notes  on  March  18.  Sum- 
mary: Times  (London),  Apr.  30,  1935,  p.  15.  Text:  O.  B.  Treaty  Series,  No.  14 
(1 935) .  Cmd.  4883.  New  trade  agreement,  to  enter  into  force  on  May  1 ,  provided 
for  a  further  period  of  trial  of  the  provisional  agreement  of  March  18.  B.  I,  N., 
May  2,  1935,  p.  20.    Text:  Cmd.  4888. 

I  Grbat  Britain — Poland.  Exchanged  ratifications  of  convention  relating  to 
tonnage  measurement  of  merchant  ships.  0.  B,  Treaty  Series,  No.  13  (1935). 
Cmd.  4875. 

!2  Lena  Goldfield's  Agreement.  Compromise  agreement  of  Nov.  4,  1934,  con- 
firmed by  Soviet  People's  Committee.    B.  /.  N.,  Apr.  4,  1985,  p.  25. 

3  Chinese  Ejastern  Railway.  Representatives  of  the  U.  S.  S.  R.,  Japan  and  Man- 
chukuo  signed  documents  transferring  the  railway  to  Manchukuo.  Check  for 
$6,600,000  paid  to  Russia  as  first  instsJment  on  purchase  price  of  railroad.  C.  S. 
Monitor,  Mar.  23,  1935,  p.  3;  Cur.  Hist.,  May,  1935,  p.  221.  Statement  by 
Maxim  Litvinoff  and  details  of  the  C.  £.  R.  agreement.  Economic  Review  of 
Soviet  Union,  Apr.,  1935,  p.  85.  Summary:  China  Weekly  Review,  Mar.  30, 1935,  p. 
143. 

3  Philippine  Islands.  President  Roosevelt  signed  constitution  under  which  the 
Philippines  are  to  govern  themselves  for  a  10-year  commonwealth  period.  Consti- 
tution must  be  adopted  by  a  plebiscite  of  the  Fihpino  people  in  August.  C.  S. 
Monitor,  Mar.  23, 1935,  p.  1 ;  N.  Y.  Times,  Mar.  24, 1935,  II,  4.  Text:  Cong.  Rec., 
Feb.  25,  1935,  pp.  2622-2627. 

7  Japan  and  the  League.  Resignation  of  Japan  from  the  League  of  Nations  came 
into  force.  Times  (London),  Mar.  27, 1935,  p.  14;  L.  N.  M.  S.,  Mar.,  1935,  p.  60. 
Japan's  Permanent  Delegate  to  the  League  made  statement  on  poUcy  following 
withdrawal.    Joseph  Avenol,  Secretary  General  of  the  League,  also  gave  statement 
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to  press;  China  made  written  protest.  Editorial  on  withdrawal:  N.  Y.  Times, 
Mar.  27,  28,  29, 1935,  pp.  15,  22  and  20. 

28  and  April  5  Great  Britain — Unttbd  Statis.  Reciprocal  aviation  arrangements  made 
by  exchange  of  notes.    Press  releases,  Apr.  27, 1935,  p.  258. 

28  Haiti — United  States.    Signed  reciprocal  favored  nation  trade  agreement  in 

Washington.  Text:  Press  noiiee,  Dept.  of  State,  Mar.  27,  1935.  Proclaimed  on 
May  4  by  President  Roosevelt.    Ex.  Agr.  Ser,,  No.  78. 

29  and  May  I    Czbchoblovak  Rbpubuc — United  States.    Agreement  amwiding  com- 

mercial agreement  of  Oct.  29, 1923,  and  Dec.  5, 1924,  effected  by  exchange  of  notes. 
Ex.  Agr,  Ser.,  No.  74. 

29  Latvia — United  States.  Exchanged  ratifications  of  supidementary  extradition 
treaty  signed  Oct.  10, 1934.  T.  I.  B.,  Mar.,  1935,  p.  5.  Text:  U.  8.  Treaty  Ser., 
No.  884. 

Ajml,  19S6 
1        Munitions  Inquirt.    Senate  Ckunmittee  Investigating  the  Munitions  Industry 
issued  preliminary  report.    Text:  Cong,  Bee,,  Apr.  1, 1935,  p.  4914;  Senate  Report 
400  (No.  1),  74th  Cong.,  1st  sess. 

5  Poland — United  States.    Signed  supplementary  extradition  treaty  at  Warsaw. 

Press  releases,  Apr.  6, 1935,  p.  224. 

6  Bblqiitm — ^France — Luxemburg.    Signed  commercial  agreement  for  six  months, 

and  continued  Belgo-Luxemburg  Economic  Union.    N,  Y,  Times,  Apr,  7, 1935,  p.  6. 

9  China — Great  Britain.  Exchanged  notes  for  establishment  of  joint  commisBion 
to  determine  southern  section  of  boundary  between  Bunna  and  Yunnan.  O,  B, 
Treaty  Series,  No.  15  (1935).    Cmd.  4884. 

9  France — ^United  States.  Exchanged  ratifications  of  double  taxation  treaty  of 
1932.    C.  S,  MofnUor,  Apr.  9, 1935,  p.  5;  Press  releases,  Apr.  18, 1935,  p.  230. 

• 

9  Germany — ^Russia.  Signed  trade  agreement  in  Berlin.  C.  S,  Monitor,  Kpt.  10, 
1935,  p.  1 ;  B.  /.  N,,  Apr.  18,  1935,  p.  14. 

10  Manchukuo  Oil  Monopolt.    Law  promulgated  on  Nov.  14, 1934,  came  into  force 

on  April  10.  British,  American  and  Dutch  oil  companies  are  negotiating  with 
authorities  in  Tokyo.  History  of  monopoly  project:  B,  I,  N,,  May  2, 1935,  p.  3-7. 
Reply  to  protest  of  the  United  States  Department  of  State  of  Nov.  30,  1934,  de- 
Uvered  on  April  11, 1935.  N,  Y,  Times,  Apr.  13, 1935,  p.  9;  Cwr,  Hist.,  June,  1935, 
p.  325. 

11  International  Labor  Office.    Opened  70th  session  during  which  the  United 

States  east  its  first  vote.    N,  Y,  Times,  Apr.  12, 1935,  p.  4. 

11-14  Strbba  Conference.  An^o-French-Italian  representatives  examined  general 
Ehiropean  situation  following  Germany's  proclamation  of  March  16.  AT.  Y.  Times, 
April  13-15,  1935;  0,  B,  Mise,  Series,  No.  2  (1935);  Cur,  Hist,,  June,  1935,  p.  286. 

15  Canada — ^United  States.  Signed  convention  at  Ottawa  for  final  settlement  of  dif- 
ficulties arising  through  complaints  of  damage  done  in  Washington  State  by  fumee 
from  smelter  of  Consolidated  Mining  &  Smelting  Co.,  Trail,  B.  C.  Press  releoMt, 
Apr.  20, 1935,  p.  251. 

15  Emraroo  on  Arms.  Norwegian  Parliament  adopted  resolution  prohibiting  export 
of  arms  to  countries  involved  in  civil  war  unless  it  be  a  legal  war  of  defense  rec- 
ognised as  such  by  the  League  of  Nations.    B,  I.  N,,  April  18, 1935,  p.  27. 


CHBONIGLB  OF  INTEBNATIONAL  SVBNIB  619 

15  LiTTLB  Entbnti.  Permanent  ooundl,  meeting  at  Geneva,  expreeeed  agreement 
in  principle  with  results  of  Stresa  conference.    B.  /.  N.,  Apr.  18,  1036,  p.  30. 

15  RoBRiCH  Pbacb  Pact.    Signed  in  Washington  by  representatives  of  the  21  American 

republics,  for  protection  in  peace  and  war  of  artistic,  religious  and  scientific  in- 
stitutions and  historic  monuments.  New  flag  created.  Text:  WeukingUm  Pott, 
Apr.  16, 1935,  p.  12;  Press  releases,  Apr.  20, 1035,  p.  235;  P.  A.  U.,  May,  1085,  p. 
367. 

16  Germany — Italy.    Signed  agreement  in  Rome  providing  for  setting  up  of  two  com^ 

mittees  to  endeavor  to  eliminate  difficulties  hampering  trade  between  the  two 
countries.    B.  I,  N,,  May  2, 1035,  p.  22. 

17  Bbazil — ^Unttbd  States.    Exchanged  notes  supplementary  to  trade  agreement  of 

Feb.  2, 1035.    Text  of  notes  and  of  agreement :  Press  rdeases,  Apr.  27, 1085,  p.  261 . 

24  LxTXBMBXTRG — UNITED  STATES.  Signed  supplementary  extradition  treaty.  Press 
releases,  Apr.  27, 1035,  p.  281. 

20  Czechoslovak  RspuBLia— United  States.  Signed  supplementary  extradition 
treaty  at  Washington.    Press  releases.  May  4, 1035,  p.  206. 

30  France — Spain.  Commercial  treaty  of  1033  denounced  by  Spain.  B.  I.  N.,  May 
2, 1035,  p.  20. 

May,  19SS 

1  Britibh  Munitions.    Royal  Commission  on  the  Private  Manufacture  of  and 

Trading  in  Arms  had  its  first  sitting.  Text  of  statement  by  Lord  Cecil  of  Chel- 
wood:  Times  (London),  May  2, 1035,  p.  0;  N.  Y.  Times,  May  2,  1035,  p.  10. 

2  France — ^Russia.    Signed  treaty  of  mutual  assistance  in  Pktfis,  which  both  signa- 

tories declared  was  open  to  all  to  sign.  Text:  N.  Y.  Times,  May  4,  1035,  p.  4; 
Times  (London),  May  4, 1035,  p.  13. 

4-6  Austria-Hungary — Italy.  Held  conversations  in  Venice  and  Florence  on  common 
policy  to  be  pursued  during  conference  of  Danubian  states  to  be  held  in  Rome  in 
June,  1035.  Full  agreement  on  problems  connected  with  proposed  pact  of  non- 
interference in  Central  Europe.    Times  (London),  May  6-7,  1035,  pp.  12  and  15. 

4  Cotton  Congress.  International  cotton  congress  ended  session  in  Rome  after 
adopting  several  resolutions.    Times  (London),  May  6,  1035,  p.  11. 

6-0  Baltic  States.  Diplomatic  envo3rs  of  Lithuania,  Latvia  and  Estonia,  accredited  to 
capitals  of  the  three  republics,  and  the  chief  officials  of  their  foreign  offices,  held 
conference  at  Kaunas.  Political  solidarity  was  reaflirmed  and  measures  for 
eventual  union  into  one  larger  economic  unit  were  initiated.  Times  (London), 
May  6  and  10,  1035,  pp.  12  and  14. 

7  United  States  and  the  League.  Joint  resolution  (S.  J.  Res.  110)  providing  for 
membership  in  the  League  of  Nations  introduced  by  Senator  Pope.  Text:  Ccng. 
Ree,,  May  7,  1035,  p.  7307. 

10-13  Balkan  Entente.  Representatives  of  Turkey,  Yugoslavia  and  Greece  held  fifth 
conference  in  Bucharest,  to  plan  new  non-aggression  pact  to  safeguard  peace  in 
Southeastern  Europe,  to  include  Bulgaria  and  Hungary.  N.  Y,  Times,  May  1 1-13, 
1035,  pp.  8,  30,  and  0;  WashinifUm  Post,  May  14,  1035,  p.  0. 
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Imtbbkatiokal  CoNvmnoNs 

AftRiAL  Navigation.    Paris,  Oct.  13, 1919.    Protoool  of  amendments,  Farie,  June  16  and 
Dec.  11, 1929. 
Adhenan:  Spain.    T.  /.  B.,  Feb.,  1936,  p.  10. 

Am  Tbaffic.    Warsaw,  Oct.  12, 1929. 
Adhenons: 
Great  Britain  (on  behalf  of  certain  territories  and  dependencies). 
Southern  Rhodesia.    T.  /.  B.,  Feb.,  1935,  p.  9. 

AiBCRAFT  Attachmknt.    Rome,  May  29, 1933. 
Ratification  deposited:  Germany.    T,  I.  B.,  March,  1935,  p.  7. 

Abqsntins  Anti-Wab  Tbbatt.    Rio  de  Janeiro,  Oct.  10, 1933. 
Adheeiont:  Bulgaria  and  Honduras. 

Ratification  depoeited:  Cuba.    Jan.  21, 1935.    T,  /.  B.,  March,  1935,  p.  4. 
Text:  R.  D.  I.  (Habana)  March,  1935,  p.  94. 

AsTLiTM  Contention.    Havana,  Feb.  20, 1928. 
Ratifi4xaion  depoeited:  Dominican  Republic.    Dec.  26, 1934.    T.  /.  B.,  Jan.,  1935,  p.  8. 

Biu^  OF  Health.    Paris,  Dec.  22,  1934. 
Signatories  and  text:  0.  B.  Treaty  Series,  No.  12  (1935).    Cmd.  4809. 

Biu^  OF  Lading.    Brussels,  Aug.  25, 1924. 
RatificaHon  (and  text) :  United  States.    Apr.  1, 1935.    Cong.  Rec,  Apr.  1, 1935,  p.  4935. 

CopTBiQHT.    Berne,  Sept.  9, 1886.    Revision.    Rome,  June  2, 1928. 
Adheeian:  Australia.    T.  I.  B.,  Feb.,  1935,  p.  17. 
RatificaHon:  United  States.    Apr.  19,  1935.    Text:  Con^.  Ree,,  Apr.  22, 1935,  p.  6321. 

CouNTBBFErriNG  CxTRBBNCT  AND  Pbotocol.    Geneva,  April  20, 1929. 
Ratification:  Danzig.    Mar.  1,  1935.    L.  N.  0.  /.,  April,  1935. 

Economic  Statistics.    Geneva,  Dec.  14, 1928. 
Accession  deposited:  Chile.    Nov.  20,  1934.    T,  I.  B.,  Jan.,  1935,  p.  18. 

Educational  Filmb.    Geneva.    Oct.  11,  1933. 
Adhesion:  Persia  (Iran).     T,  /.  B.,  March,  1935,  p.  5. 
Ratification:  Chile.    March  20, 1935.    L.  N.  0.  /.,  April,  1935. 
RatificaHon  deposited:  Italy.    Nov.  21,  1934.    T.  /.  B.,  Jan.,  1935,  p.  8. 

Eiqht-Houb  Dat.    Washington,  Nov.  28,  1919. 
Ratification:  Canada.    Mar.  21,  1935.    L.  N.  0.  /.,  April,  1935. 

Extradition.    Montevideo,  Dec.  26,  1933. 
RatificaHon:  Uruguay.     T,  I.  B.,  March,  1935,  p.  5. 
RatificaHon  deposited:  Dominican  Republic.    Dec.  26,  1934.     T.  /.  B.,  Jan.,  1935,  p.  9. 

General  Act  for  Pacific  Settlement.    Geneva,  Sept.  26, 1928. 
Accession:  Ethiopia.    Mar.  15,  1935.    L.  N.  0.  /.,  April,  1935. 

Inter-American  Arbitration  Treaty.    Washington,  Jan.  5,  1929. 
Ratification:  United  States.    Apr.  1,  1935.    Cong.  Rec.,  Apr.  1,  1935,  pp.  4932-4. 

Load  Line  Convention.    London,  July  5,  1930. 
Ratifi4xUion  deposited:  Greece.    Dec.  4,  1934.    T.  /.  B.,  Jan.,  1935,  p.  15. 

Motor  Vehicles  Taxation.    Geneva,  Mar.  30, 1931. 
Accessions:  Ceylon,  Cyprus,  Gold  Coast,  Hong-Kong,  Jamaica,  Malta,  Windward  Island. 
Jan.  3,  1935.    L.  N.  0,  /.,  March,  1935,  p.  442. 
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CHBOKICLE  OF  INTERNATIONAL  EVENTS 

MuuiLATBaALCoioiXRciAi,  AoBEEMSHT  iNCLtTDiNa  Favobzi>-Nation  Claobb. 

ton,  JuljrlS,  1034. 
SifmoftiTM: 

NicMagua.    Jbo.  23.  1935.     T.  t.  B.,  Jan.,  1935,  p.  14. 

Belgium.    T. /.£.,  March.  1935,  p.  U. 
RfUifioatim:  Cuba.     r.  /.  B.,  March,  1935,  p.  II. 

Nabcotics.    Gfinera,  Jidy  13,  1931. 
RaUfiaaim  dtpotiikt:  Coata  Rica  and  Greece.     T.  I.  B.,  Feb.,  1935.  p.  7. 

Nationalitt  CoMV«(PrioN.    The  Hague,  Apr.  12,  1930. 
Ratifiaaion:  Oiina.    Feb.  14,  1935.     L.  N.  O.  J.,  March,  1935,  p.  442. 

Nationalitt.    Protocol  on  stateieasnesa.    The  Hague,  Apr.  12,  1930. 
Ralifimliotu: 
China.    Feb.  14, 1936,    L.  N.  0.  J..  March,  1935. 
Chile.    March  20,  1935.    L.  iV.  0.  /.,  April,  1935. 

Nationautt.     Special  protocol  on  stateleaflnesa.     The  Hague,  Apr.  12,  1930. 
Rat^ieatum:  China.    Feb.  14,  1935.    L.  N.  O.  J.,  March,  193S,  p.  442. 

Nationautt  o»  Wohen  Convention.     Montevideo.    Dee,  16.  1933. 
Ratifiealion:  Honduras,    Equal  RigKU  (Baltimore),  Mar.  30,  1935,  p,  29. 

Opinif  CoNVSNTiON,  2d.    Geneva.  Feb.  19.  1925. 

Adhenon  depouUd:  Costa  Rica.    Jan.  8,  1935.     T.  I.  B.,  Feb.,  1935,  p.  7;  L.  N.  0.  J., 
Manth,  1935. 

PiiBUANXNT  Coust  o»  Intsrkational  JusncB.    Optional  clause,    Geneva,  Dec.  16, 1920. 
SifntOun:  Uthuanift.    Jan.  14,  1935.    L.  N.  0.  J..  April,  1935. 
Signature  and  nUifioition:  Latvia.     L.  N.  0.  J.,  March,  1936,  p.  441. 

PsBUANinn'  CouBT  or  International  JuancB.    Protocol  of  acceseion  of  United  Statee. 
Geneva,  Sept.  14,  1028. 
RaiiJUaUon:  Ethiopia.    Mar.  30,  1936.    L.  N.  0.  J.,  April,  1936. 

Permanent  Court  op  Intibnational  Justice.    Protocol  of  leviaion  of  statute.    Geneva, 
Sept.  14,  1929. 
RatijKaiion:  Ethiopia.    Mar.  30,  1935.    L.  N.  0.  J.,  Kptil,  1936. 

Postal  Convention.    Cairo,  Mar.  20,  1984. 
RatifioatioTu: 
Egypt.    Dec.  27,  1934.     T.  I.  B.,  Jan.,  1936,  p.  16. 
Spain.    T.  I.  B.,  March,  1935,  p,  13. 
Ratifieation  depotiUd:  PhiUppine  Uonds,     T.  I.  B.,  Feb.,  1935,  p.  18. 

Red  Cross.    Geneva,  July  27, 1929. 
Ratification  deposited:  Japan.    Doc  19,  1934.    T.  I.  B.,  Jan.,  1936,  p.  6. 

Refuqees  (International  Btatua).    Geneva,  Oct.  28, 1933. 
Ratification  depotiied:  Bulgaria  (with  weervation).    Dec.  19,  1934.     T.  I.  B.,  Jan.,  1936, 

p.  11. 

RioHTs  AND  DuTiEB  OF  9rATS8.    Mootevideo,  Dec.  26, 1933. 
Ralifieation  depotittd:  Dominican  Republic.    Dee.  26,  1934.    T.  I.  B.,  Jan.,  1936,  p,  5. 

RoERicH  Pact.    Washington,  Apr.  16,  1936. 
Signatures:  PresM  Rdeam.  Apr.  20, 1935,  p.  236;  P.  A.  U.,  May,  1936,  p.  367. 
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SuBtUMxm  Cuua.    Pui%  Hmr.  14,  ISM.    DeeUntioa.    Dae.  1,  1887. 

7,  1887. 
Xdhenm:  PoluuL 

Uat  of  oountiin  In  ttmptel  of  whidi  eonvcniian  li  in  fdn«:  T.  /.  £.,  Jaa^ 
^njwoiannncATioNB  CotfrxKnoK.    Madiid,  Deo.  0,  1082. 
Batijioalion*: 

Austnlift  [Kud  mandirtad  t«nitariMl. 

Ertoiu&.    8i^.  10, 1984.    T.  I.  B.,  Jan.,  ItOB,  p.  18. 
fiaf<;!o[i(wii  dtpotUtd:  Colombk,  Ethiopia  and  YugoalaTia.    T.  /.  B.,  D 
Uat  of  raUficationa  and  adheBooa:  T.  I.  B.,  Btaitdi,  1936,  p.  18. 
Tbad>-Mabx  AMD  CoHHXBcui.  CoKvmTioK  AXD  Pbovoool.    WaAinctoi 

Hoadunw.    7.  /.  B.,  Max.,  1930,  p.  12. 
Panama.    Dee.  28,  1934. 
RatHitaHim  dtpoaiitd:  Pnu.     T.  /.  B.,  Jan.,  108S,  p.  14. 
UmniPLoniKifT  iNDMnmrr  im  Cabi  of  Lom  or  Sbif.    Gmmm,  Jidy  9, 1111 
Ratifieaiion  deptmted:  Sweden.    Jan.  1, 193S.    T.  I.  £.,  Jan..  1935,  p.  U 
TlKiTKBaAi.  FoBTAi.  TJinoN.    London,  Jane  28, 1929. 
RaHfieatum:  BoUvia.    Dec.  Ji,  1933.    T.  I.  B.,  Jan.,  1935,  p.  17. 
Rtaifieation  depimUd:  Eemdot.    T.  I.  B.,  iiueh,  1935,  p.  12. 
Wkkklt  Rest  at  IifDUsnT.    Geneva,  Not.  17, 1921. 
RiOifitaliatu: 
Cknada.    March  21,  1935.    L.  M  O. /.,  April,  1986. 
Switieriand.    7*.  /.  B.,  Ftb.,  1935,  p.  18. 
WnoBT  or  Paocaois  on  Vb8bxu.    QenevK,  June  21, 1929. 


T.  I.  B.,  Not.,  1934,  p.  13. 
SiritMriond.    L-  N.  0.  J.,  Dec.,  1934. 
Warn  Suva  Tradx  (Womoi  of  full  age).    OenoTa,  Oet.  11, 1983. 
XAamm:  Fenia  (Iran).    T.  I.  B.,  March,  1935,  p.  6. 
BaUfieaHon:  CbOe.    March  20, 1936.    L.  N.  0.  J.,  April,  1985. 
Wosxmmn's  CoMFunATioir  fob  AociDKna  nr  LoADora  Am  UMLOADora  I 
Jane  21, 1929.    BeTiaicHi,  Apr.  27, 1932. 
BatHkatiim:  Great  Britain.    7*.  /.  B.,  Feb.,  1986,  p.  18. 

M.  Auca 


BARCS-PAKRAC  RAILWAY  CO.  v.  YUGOSLAVIA 

JEtD  OF  THE  ARBITRATOBS  APPOINTED  BT  BESOLUTION  OF  THE  COUNCIL  OF 

THE  League  of  Nations  of  Januaht  17, 1934 

Rendered  at  Parte,  October  6, 19S4  * 

e  petitioners'  railway  was  constructed  in  Hungary  under  a  charter  granted  by  the  gov- 
ent  in  1884.  By  a  subsequent  agreement,  dmy  approved  bv  the  fiungarian  Govem- 
,  the  operation  of  the  railway  was  leased  to  the  Stldbahn  Co.  for  the  entire  period  of  the 
ission,  on  terms  providing  for  the  division  of  the  receipts  in  certain  percentages  between 
^o  companies.  By  the  Treaty  of  Trianon  of  1920  the  territory  on  which  the  railway  is 
3d  was  transferred  to  Yugoslavia.  The  treaty  provided  that  privately-owned  railways 
led  territories  should  be  reorganised  and  regulated  by  an  agreement  between  the  owning 
any  and  the  successor  state,  and  that  any  differences  on  which  agreement  was  not 
ed  should  be  submitted  to  arbitrators  designated  by  the  Council  of  the  League  of 
>ns.     (Art.  304.) 

an  agreement  concluded  at  Rome  on  March  29, 1923,  the  Yugoslav  Government  took 
the  operation  of  the  SOdbahn  system;  but  no  agreement  was  reached  concerning  the 
cial  relations  to  be  established  between  the  Yugoslav  Government  as  successor  to  the 
ahn  Go.  under  the  operating  lease,  and  the  Barcs-Pakrao  Railway  Co.  as  the  original 
ee  of  the  concession. 

e  arbitrators  held  that  Yugoslavia  occupies  the  dual  position  of  concessionary  state 
rds  the  Barcs-Pakrac  Railway  Co.  and  successor  to  Uie  operating  lease  of  the  SOdbahn 
that  in  these  capacities  the  Yugoslav  Government  is  oound  to  maintain  the  main 
res  of  the  contractual  position  of  tiie  Barcs-Pakrac  Co.  as  they  existed  prior  to  the  war 
I  not  obliged  to  observe  litertdly  all  the  terms  of  the  contract,  especially  as  those  terms 
bave  been  affected  by  the  changed  economic  and  financial  situation  of  Central  Europe 
quent  to  the  war,  and  taking  into  consideration  the  further  fact  that  the  operating  com- 
is  now  a  state  and  not  a  private  company. 

e  award  fixes  the  amount  due  up  to  December  31, 1934,  and  prescribes  the  administra- 
jid  technical  reorganization  of  the  company  from  that  period  to  the  termination  of  the 
ission. 

[TranekUion] 
e,  the  Undersigned, 

G.  Guerrero,  former  Minister  for  Foreign  Afifairs  of  Salvador,  former 
-Chairman  of  the  Advisory  and  Technical  Committee  for  Communica- 
s  and  Transit  of  the  League  of  Nations,  Vice-President  of  the  Permanent 
rt  of  International  Justice; 

sn^  Mayer,  Mattre  dea  RequUee  honoraire  at  the  Conseil  d'Etai  de  France, 
iber  of  the  Permanent  Legal  Committee  of  the  Advisory  and  Technical 
imittee  for  Communications  and  Transit; 

.  Politis,  former  Director  of  the  Greek  Railways,  former  Vice-Chairman 
le  Advisory  and  Technical  Committee  for  Communications  and  Transit, 
mical  Adviser  to  the  Greek  Legation  in  Paris; 

)inted  by  resolution  of  the  Council  of  the  League  of  Nations,  dated 
lary  17, 1934,^  as  arbitrators  to  settle  the  disputes  standing  in  the  way  of 

league  of  Nations  Official  Journal,  December,  1934, 15th  year.  No.  12,  Part  I,  pp.  1679- 

3e  Official  Journal,  February,  1934  (Part  I),  p.  123. 
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agreement  between  the  Barcs-Pakrac  Railway  Company,  Ltd.,  Budaperti 
of  the  one  part,  and  Hungary  and  Yugoslavia,  the  States  territorially  con- 
cerned, of  the  other  part; 

Having  regard  to  Article  304  of  the  Treaty  of  Trianon,  which  provides  as 
follows: 

With  the  object  of  ensuring  regular  utilisation  of  the  railroads  €i  the 
former  Austro-Hungarian  Monarchy  owned  by  private  companies 
which,  as  a  result  of  the  stipulations  of  the  present  treaty,  will  be 
situated  in  the  territory  of  several  States,  the  administrative  and  tech- 
nical reorganisation  of  the  said  lines  shall  be  regulated  in  each  instance 
by  an  agreement  between  the  owning  company  and  the  States  terri- 
torially concerned. 

Any  differences  on  which  agreement  is  not  reached,  including  ques- 
tions relating  to  the  interpretation  of  contracts  concerning  the  expro- 
priation of  the  lines,  shall  be  submitted  to  arbitrators  designated  by  the 
Council  of  the  League  of  Nations; 

Having  regard  to  the  petition  of  the  Barcs-Pakrac  Railway  Company, 
Limited,  dated  November  11,  1932; 

Having  regard  to  the  minutes  of  the  seventy-eighth  ordinary  session  of  the 
Council  of  the  League  of  Nations; 

Having  regard  to  the  memoranda  and  documents  laid  before  us  by  the  pe- 
titioning company,  of  the  one  part,  and  more  especially  its  articles  of  asso- 
ciation, the  concession  and  the  operating  contract,  and  by  the  Hungarian 
and  Yugoslav  Governments,  of  the  other  part; 

Having  regard  to  the  Agreement  concluded  at  Rome  on  March  29, 1923, 
between  the  Republic  of  Austria,  the  Kingdom  of  Italy,  the  Kingdom  of  the 
Serbs,  Croats  and  Slovenes  and  the  SQdbahn  Company,  after  hearing  the 
representations  made  by  the  committee  acting  on  behalf  of  the  holders  of  the 
bonds  issued  by  the  aforesaid  company,  with  a  view  to  the  administrative  and 
technical  reorganisation  of  the  SQdbahn  sjrstem; 

Having  regard  to  our  previous  decision,  dated  March  21, 1934,  with  regard 
to  the  evaluation  of  the  cost  of  arbitration  and  the  provisional  allocation  of 
the  necessary  advances; 

Having  regard  to  the  decision  of  the  President  of  the  Council  of  the  League 
of  Nations,  dated  March  20, 1934,  fixing,  after  consultation  with  the  parties, 
the  amount  of  the  honoraria  to  be  paid  to  the  arbitrators; 

Having  heard  the  observations  of  the  representatives  of  the  Barcs-Piikrac 
Railway  Company,  Ltd.,  the  Ro3ral  Hungarian  Government  and  the  Royal 
Yugoslav  Government  respectively; 

And  gi\'en  due  consideration  thereto; 


Whereas,  by  a  charter  issued  by  the  Ro3ral  Hungarian  Minister  of  Public 
Works  and  Conmiunications,  dated  March  9, 1884,  one  Henry  Benite,  whose 
rights  were  subsequently  made  over  in  good  and  due  form  to  the  petitioning 
company,  was  granted  a  concession  for  a  period  of  ninety  years  as  from  the 
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date  of  the  commencement  of  operation,  to  wit,  November  4,  1886,  to  No- 
vember 3, 1976,  for  a  local  railway,  the  main  line  of  which  was  to  nm  from 
Bares  to  Pakrac  with  branch  lines  from  Suhopolje  to  Slatina  and  from 
Bastiji  to  Zdenci;  and  whereas,  of  the  total  length  of  line  of  the  railway  for 
which  the  aforementioned  concession  was  granted — ^namely,  128  kilometres 
794  metres — almost  all — namely,  127  kilometres  147  metres — is  now  sit- 
uated, as  a  result  of  the  territorial  adjustments  consequent  upon  the  Treaty 
of  Trianon,  in  Yugoslav  territory,  all  that  remains  in  Hungarian  territory 
being  a  section  only  1  kilometre  647  metres  in  length  to  the  north  of  the 
Drave  and  terminating  at  the  Bares  station  of  the  former  SUdbahn  Com- 
pany; 

Whereas,  under  an  agreement,  dated  May  10, 1884,  and  duly  approved  by 
the  Royal  Hungarian  Minister  of  Public  Works  and  Communications,  the 
grantee  made  over  the  operation  of  the  Barcs-Pakrac  Railway,  together  with 
its  branch  lines,  to  the  SUdbahn  Company  for  a  period  equal  to  that  of  the 
aforesaid  company's  own  concession;  and  whereas,  under  Article  7  of  the 
aforementioned  agreement,  the  operating  company  was  to  receive  from  the 
grantee,  by  way  of  indemnity,  60  per  cent  of  the  railway's  annual  gross 
receipts  up  to  a  total  of  600,000  florins,  Austrian  currency  (Oesterreichische 
Wahrung),  20  per  cent  of  any  further  gross  receipts  between  the  totals  of 
600,000  and  900,000  florins  and,  in  the  event  of  the  annual  gross  receipts 
exceeding  900,000  florins,  40  per  cent  of  such  total  receipts;  and  whereas, 
the  surplus  resulting  after  the  annual  settlement  of  accounts  was  to  go  to  the 
grantee,  who  was  further  guaranteed  in  any  case  an  annual  minimum  sum  of 
300,000  florins,  Austrian  currency,  even  if  the  settlement  of  accounts  in 
accordance  with  the  rules  set  out  above  were  to  result  in  a  lower  figure, 
such  minimum  sum  being  payable  in  cash,  in  two  equal  moieties  on  June 
20  and  December  20  of  each  year;  and  whereas,  on  the  basis  of  the  fore- 
going stipulations,  the  Barcs-Pakrac  Railway  Company,  Ltd.,  was  formed 
by  the  issue  of  26,000  ordinary  shares  of  the  nominal  value  of  400 
crowns  and  30,000  preference  shares  of  the  same  nominal  value,  the  said 
capital  of  22  million  crowns  being  employed  in  establishing  the  railway  in 
question; 

Whereas,  in  pursuance  of  the  aforementioned  operating  contract,  the 
SUdbahn  Company  carried  on  the  operation  of  the  Barcs-Pakrac  Railway 
Company  up  to  January  1, 1923,  being  the  date  of  the  retroactive  entry  into 
force  of  the  Rome  Agreement  concluded  on  March  29, 1923,  in  application  of 
Article  304  of  the  Treaty  of  Trianon  and  Article  320  of  the  Treaty  of  St. 
Grermain  with  a  view  to  the  administrative  and  technical  reorganization  of 
the  SUdbahn  system;  whereas,  on  September  1, 1923,  in  compliance  with  the 
stipulations  of  the  Rome  Agreement,  the  Yugoslav  State,  acting  through  the 
State  Railways,  took  over  the  operation  of  such  of  the  lines  of  the  former 
SQdbahn  Company  as  were  situated  in  the  territory  of  the  Kingdom  of 
Yugoslavia; 
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Whereas  Article  11  of  the  said  agreemeDt  provides  as  follows: 

(1)  All  the  rights  and  obligations  of  the  (SUdbahn)  company  in  con- 
nection with  the  operation  of  the  system  shall  be  transferred  to  the 
operating  State  as  soon  as  operation  is  begun,  miless  otherwise  provided 
in  the  following  articles; 

(2)  The  States  shall  also  be  substituted  for  the  company  in  all  lease 
and  operating  contracts  concluded  by  the  latter  with  other  railway  ad- 
ministrations; 

Whereas,  in  pursuance  of  Article  11,  §2,  of  the  Riome  Agreement  as  quoted 
above,  the  Yugoslav  State,  in  its  capacity  as  successor  to  the  former  SUd- 
bahn Company,  took  over  on  September  1,  1923,  with  retroactive  effect  as 
from  January  1  of  the  same  year,  the  operation  of  the  Barcs-Pakrac  Railway, 
together  with  its  branch  lines,  operation  being  carried  on  by  the  Yugoslav 
State  Railways  as  far  as  Bares  Station  in  Hungarian  territory;  and  whereas, 
on  July  1, 1932,  the  Hungarian  State,  on  its  side,  took  over  the  operation  of 
the  Hungarian  lines  of  the  former  Sddbahn  Company  in  conformity  with  the 
provisions  of  the  Rome  Agreement,  though  this  proceeding  was  without 
effect  upon  the  operation  of  the  Barcs-Pakrac  Railway,  which  remained  in 
the  hands  of  the  Yugoslav  State  Railwa3rs; 

Whereas,  since  1923,  it  has  been  impossible  to  reach  agreement  between 
the  petitioning  company  and  the  Yugoslav  State  with  regard  to  the  financial 
relations  to  be  established  between  the  grantee  of  the  concession  and  the 
operating  State;  and  whereas,  the  petitioning  company  asks  the  arbitrators 
appointed  by  the  Council  of  the  League  of  Nations,  in  application  of  Article 
304  of  the  Treaty  of  Trianon,  to  pronounce,  in  default  of  agreement,  on  the 
administrative  and  technical  reorganization  of  the  Barcs-Pakrac  Railway, 
and  to  recognize  that  those  clauses  of  the  operating  contract  which  were 
binding  upon  the  former  SQdbahn  Company  and  more  especially  Article  7 
of  the  aforesaid  contract,  which  fixes  the  amounts  to  be  paid  to  the  operator 
and  grantee  respectively,  are  fully  binding  upon  the  Yugoslav  State;  and 
whereas,  the  company  further  asks  the  arbitrators  to  decide  that,  in  so  far 
as  concerns  itself,  the  sums  thus  computed  shall  be  expressed  in  terms  of  a 
gold  currency  at  the  pre-war  gold  parity  of  the  Austrian  crown,  and  that  the 
same  shall  apply  to  the  capital  sums  to  be  taken  as  the  basis  for  the  expro- 
priation of  its  system,  should  such  a  contingency  arise;  and  whereas,  it  claims 
the  pa3anent,  with  the  appropriate  interest  in  each  case,  of  the  sums  which  it 
should  have  received,  from  the  Yugoslav  State  on  these  bases,  annually  since 
1923  and  asks  the  Arbitral  Board  to  decide  upon  the  various  measures  neces- 
sitated by  the  administrative  and  technical  reorganization  of  its  system, 
which  today  is  situated  in  the  territory  of  two  different  States,  and  more 
especially  to  lay  down  such  rules  as  may  be  necessary  to  ensure  the  future 
observance  by  the  Hungarian  and  Yugoslav  States  of  their  obligations  luder 
Article  11,  §  2,  of  the  Rome  Agreement; 

Whereas,  the  Royal  Yugoslav  Government  contests  these  claims,  submit- 
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ig  that  it  is  impossible  to  apply,  without  revision,  the  operating  contract 
ncluded  when  the  concession  was  first  granted — ^that  is  to  say,  at  a  time 
len  the  upheavals  caused  by  the  war  and  its  aftermath  in  Central  Europe 
uld  not  be  foreseen  in  the  common  intention  of  the  parties;  and  whereas, 
eading  the  decrease  in  the  value  of  the  railway  in  question  and  the  consider- 
Ae  increase  in  operating  costs  which  the  State  has  had  to  bear,  the  Yugoslav 
ovemment  argues  that  the  remuneration  of  the  petitioning  company's 
pital  on  a  gold  basis  cannot  possibly  be  contemplated  and  asks  the  arbi- 
Ettors  to  draw  up  a  new  set  of  financial  rules  which  shall  be  binding  upon  the 
ititioning  company  and  the  Yugoslav  State  with  retroactive  efifect  as  from 
e  1923  financial  year,  when  the  Yugoslav  State  took  over  the  operation  of 
e  Barcs-Pakrac  Railway; 

Whereas,  lastly,  the  Royal  Hungarian  Government,  while  in  general  asso- 
rting itself  with  the  arguments  of  the  petitioning  company,  submits  that 
e  Hungarian  State  has  never  performed  any  act  connected  with  the  opera- 
)n  of  the  railway  in  question  and  has,  in  reality,  no  concern  in  the  present 
spute,  for  which  it  is  not  responsible  and  the  costs  of  which  it  cannot  be  ex- 
icted  to  bear; 

Whereas,  under  Article  304  of  the  Treaty  of  Trianon,  the  arbitrators' 
rard  was  to  contain  a  final  and  comprehensive  settlement  of  the  questions 
ised  in  the  company's  petition  to  the  Council  of  the  League  of  Nations  and 
that  end: 

(1)  Settle  the  claims  of  the  petitioning  company  in  respect  of  the 
period  extending  from  the  beginning  of  the  1923  financial  year  to  the  end 
of  the  1934  financial  year; 

(2)  Fix  the  respective  rights  of  the  grantee  and  the  operating  State 
for  the  future  as  from  January  1,  1935,  together  with  all  such  measures 
as  might  be  necessary  for  the  administrative  and  technical  reorganiza- 
tion, within  the  meaning  of  Article  304  of  the  Treaty  of  Trianon,  of  the 
system  in  respect  of  which  the  petitioning  company  had  been  granted  its 
concession; 

(3)  Interpret  the  contractual  provisions  regarding  the  expropriation 
of  the  lines  in  accordance  with  paragraph  2  of  the  same  article  and,  if 
necessary,  decide  how  such  appropriation  should  be  carried  out. 

REGARDS  THE  INTERPRETATION  OF  ARTICLE  11,  §  2,  OF  THE  ROME  AGREE- 
CNT  AND  THE  VALIDITY  OF  THE  PROVISIONS  OF  THE  OPERATING  CONTRACT  OF 

MAT  10,  1884 

Whereas,  under  the  provisions  of  Article  11,  §  2,  of  the  Rome  Agreement, 
e  Yugoslav  State,  which,  in  consequence  of  the  Treaties  of  Peace,  had  al- 
Etdy  become  the  concessionary  State  as  towards  the  Barcs-Pakrac  Railway 
^mpany.  Limited,  in  respect  of  almost  all  the  lines  belonging  to  its  system, 
IS  invested  with  another  character,  that  of  successor  to  the  company  which 
kd  been  operating  that  railway,  and,  as  such,  was  therefore  bound  to  the 
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petitioning  company  by  legal  relationships  which  were  quite  distinct  from 
those  arising  out  of  the  concession  proper;  and  whereas,  the  fact  of  such  suc- 
cession, which  the  petitioning  company  can  plead  in  substantiation  of  its 
case  against  the  Yugoslav  State,  cannot  result  in  placing  the  latter  under  an 
obligation  to  execute,  in  their  entirety  and  without  modification,  the  pro- 
visions of  the  operating  contract  both  as  to  their  actual  terms  and  general 
purport;  and  whereas,  though  the  petitioning  company  is  within  its  rights  in 
maintaining  that  the  main  features  of  its  contractual  position  prior  to  the  war 
should  have  been  respected  by  the  Yugoslav  State  and  must  be  restored  in 
any  new  arrangements  which  may  be  concluded,  and  though,  more  particu- 
larly, the  minimum  siuns  payable  in  cash  which  the  grantee  was  to  receive 
in  any  event  must  remain  unaffected  by  the  results  of  the  operation  of  the 
railway,  it  in  no  wise  follows  that  such  smns  must  continue  to  be  calculated 
in  the  manner  laid  down  in  the  operating  contract  of  May  10,  1884; 

Whereas,  indeed,  on  the  one  hand,  though  that  contract  must  be  re- 
spected as  to  its  main  characteristics,  to  contemplate  its  literal  application 
would  be  to  misunderstand  the  position  which  arose  out  of  the  war  of  1914- 
1918,  together  with  its  political  and  economic  consequences  and  the  Treaties 
of  Peace,  more  particularly  Article  304  of  the  Treaty  of  Trianon,  and  also  to 
misunderstand  the  extent  of  the  powers  of  the  arbitrators  for  whose  action 
that  article  provides ;  and  whereas,  the  said  arbitrators  are  required  to  modify 
the  contractual  position  in  question  in  such  ways  as  the  events  subsequent  to 
1918,  which  could  not  have  been  foreseen  in  the  common  intention  of  the 
parties  when  the  operating  contract  was  concluded,  may  have  rendered 
necessary;  and  whereas,  the  said  arbitrators  are  required  to  have  regard  to 
the  undoubted  rise  in  the  coefficient  of  operation  of  the  railways,  which  could 
not  indeed  be  left  out  of  account  in  the  revision  of  any  such  contract,  and 
also  to  the  other  unfortunate  economic  consequences  of  the  war  and  its 
effects  on  economic  organization  in  Central  Europe,  the  financial  and 
monetary  upheavals  which  ultimately  resulted  therefrom  and  the  appreciable 
changes  which  such  upheavals  have  themselves  caused  in  the  capacity  of 
pa3anent  of  States; 

Whereas,  on  the  other  hand,  though  Article  11,  §  2,  of  the  Rome  Agree- 
ment thus  secured  to  the  Barcs-Pakrac  Railway  Company  the  benefit  of  the 
maintenance,  to  its  own  advantage,  of  all  such  provisions  of  the  operating 
contract  the  execution  of  which,  after  contractual  or  arbitral  revision,  is  not 
incompatible  with  the  position  resulting  from  the  war,  the  treaties  and  the 
provisions  of  the  Rome  Agreement  itself  with  regard  to  the  administrative 
and  technical  reorganization  of  the  system  of  the  former  SUdbahn  Company, 
the  fact  should  not  be  overlooked  that,  in  consequence  of  the  aforesaid  pro- 
vision, which  is  to  the  advantage  of  the  petitioning  company,  the  operation 
of  its  railway  passed  from  the  hands  of  a  private  company  to  those  of  a  State; 
and  whereas,  that  difference  in  the  character  of  the  juridical  person  operating 
the  railway  entails  certain  consequences  which  the  arbitrators,  in  default  of 
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the  new  agreement  for  which  Article  11,  §  2,  of  the  Rome  Agreement  pre- 
pared the  way,  after  laying  down  the  principle  which  it  enunciates,  must 
take  into  account  in  their  decisions  regarding  the  administrative  and  techni- 
cal reorganization  of  the  Barcs-Pakrac  Railway;  and  whereas,  the  succession 
or  substitution  provided  for  in  Article  11,  §  2^  must  be  construed  to  mean 
that,  since  the  Yugoslav  State,  as  mentioned  above,  combines  the  characters 
of  concessionary  State  and  operator  of  the  railway,  it  has  become  liable  as 
towards  the  petitioning  company  for  the  payment  of  royalties  in  respect  of 
the  use  of  the  lines,  their  appurtenances  and  accessories,  by  analogy  with  the 
provisions  of  Article  15  of  the  Rome  Agreement  fixing  the  obligations  of  the 
State  which  was  itself  to  take  over  the  operation  of  the  lines  of  the  former 
Stidbahn  Ck)mpany ;  and  whereas,  the  provisions  decided  upon  by  the  arbitra- 
tors in  regard  to  the  amount  of  such  royalties  and  the  manner  of  their  com- 
putation and  payment  shall  supersede  the  clauses  regarding  the  division  of 
the  receipts  and  the  minimum  guarantee  mentioned  in  Article  7  of  the 
operating  contract  of  May  10,  1884; 

Whereas,  on  the  other  hand,  the  Yugoslav  State,  in  taking  over,  as  it 
was  obliged  to  do  by  the  aforesaid  Article  11,  §  2,  of  the  Rome  Agreement, 
the  operating  contracts  concluded  by  the  former  Stidbahn  Company  with 
other  railway  authorities,  assumed  as  towards  the  latter  distinct  obligations, 
the  eflfect  of  which  was  to  prevent  the  incorporation  pure  and  simple  of  the 
systems  belonging  to  such  authorities  in  the  Yugoslav  State  Railways  system ; 
and  whereas  the  said  obligations  included  that  resulting  from  the  operating 
contract  concluded  by  the  petitioning  company — ^namely,  that  it  should  keep 
a  separate  operating  account,  or  at  least  an  account  of  all  the  receipts  of  the 
Barcs-Pakrac  Railway,  and  should  submit  to  the  grantee  of  the  concession 
annual  statements  of  such  receipts  as  a  basis  for  the  settlement  of  the 
respective  claims  of  the  grantee  and  the  operating  authority; 

Whereas,  in  short,  the  contractual  provisions,  which  before  the  war  were 
binding  upon  the  petitioning  company  in  its  relations  with  the  former  Stid- 
bahn Company,  and  which  cannot  be  deemed  either  to  have  been  entirely 
invalidated  through  the  fact  that  the  Stidbahn  has  discontinued  operation 
or  entirely  valid  and  binding  upon  the  Yugoslav  State  through  the  fact  of  its 
having  been  substituted  for  that  company  under  the  Rome  Agreement, 
require  revision  with  a  view,  on  the  one  hand,  to  their  modification  in  such 
respects  as  may  have  been  rendered  necessary  by  the  events  of  the  last 
twenty  years,  which  could  not  be  foreseen  in  the  common  intention  of  the 
parties  when  operation  first  began,  and,  in  the  second  place,  with  a  view  to 
the  continued  operation  of  the  Barcs-Pakrac  Railway  as  a  separate  line 
belonging  to  a  third  party,  while  at  the  same  time  adjusting  the  rules  laid 
down  for  that  purpose  so  as  to  allow  for  the  fact  that  operation  has  passed 
from  private  hands  into  the  hands  of  a  State  which  has  taken  over  such 
operation  as  being  accessory  to  the  direct  management  by  its  own  State 
Railways  of  the  Yugoslav  lines  of  the  former  Stidbahn  Company. 
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AS  REGARDS  SETTLEMENT  IN  RESPECT  OP  THE  PERIOD  JANUARY  1,  1923,  TO 

DECEMBER  31,  1934 

Whereas,  it  is  clear  from  the  preliminary  examination  of  the  dispute 
that,  contrary  to  its  obligations  under  Article  11,  §  2,  of  the  Rome  Agreement 
as  defined  above,  the  Yugoslav  State  has  failed  to  keep  a  special  operating 
account  or  even  a  statement  of  the  receipts  of  the  Barcs-Pakrac  Railway 
system,  even  though  the  organization  of  the  former  SQdbahn  Company  and 
the  previous  practice  of  the  administration  of  the  said  company  would  have 
made  this  perfectly  feasible;  and  whereas,  in  these  circmnstances,  the  peti- 
tioning company  contests  the  figures  produced  before  the  arbitrators  by  the 
Royal  Yugoslav  Government  as  representing  the  amount  of  the  receipts  of 
the  Barcs-Pakrac  line  for  the  years  1923-1933  inclusive;  and  whereas,  it 
takes  exception  both  to  the  data  used  for  the  computation  of  the  volume  of 
passenger  and  goods  traffic  carried  by  the  line  in  question  as  well  as  for  the 
classification  of  the  goods,  and  also  to  the  average  journeys  taken  as  a  basis 
for  the  calculations,  and  to  the  average  return  per  kilometre-passenger  and 
per  kilometre-ton  as  shown  by  the  foregoing  data,  the  operating  contract 
entitling  it,  according  to  its  contention,  to  have  the  railway  for  which  it  held 
a  concession  credited  with  the  receipts  resulting  from  the  application  of  the 
local  tariff  to  the  effective  traffic  carried  on  the  lines  of  its  system;  and 
whereas,  it  had  asked  the  arbitrators  to  order  an  expert  examination  in 
respect  of  one  of  the  years  of  the  period  imder  consideration  as  a  test  case, 
which  will  permit  of  the  rectification  of  the  computations  submitted  by  the 
Royal  Yugoslav  Government,  and  in  that  way  of  the  exact  determination  of 
the  receipts  of  the  railway  during  the  said  period,  so  as  to  provide  a  sound 
basis  for  the  calculation  of  the  indemnity  to  which  it  is  entitled; 

Whereas,  as  regards  the  request  for  an  expert  investigation,  the  lack  of 
a  special  account  of  the  receipts  of  the  Barcs-Pakrac  system  and  the  non- 
existence in  the  stations  and  offices  of  the  accountancy  documents  necessary 
for  the  reconstitution  of  such  an  accoimt  would  mean  that  any  expert 
investigation  would  inevitably  be  of  a  very  unreliable  character  whatever  the 
time  and  care  expended  upon  it;  and  whereas,  the  petitioning  company  ob- 
viously realizes  this  fact  as,  instead  of  asking  that  the  experts  should  be  in- 
structed to  reconstitute  the  receipts  of  the  system  for  the  whole  of  the  period 
1923  to  1934,  it  merely  requests  that  such  an  investigation  should  be  set  on 
foot  with  a  view  to  ascertaining  the  result  of  a  single  year  and  thus  working 
out  one  or  more  ratios  which  might  be  used  to  rectify,  for  the  whole  of  the 
period  under  consideration,  the  computations  based  on  a  different  method 
produced  by  the  Royal  Yugoslav  Grovemment;  and  whereas,  the  result  of 
such  a  proceeding,  even  if  feasible,  would  be  of  very  doubtful  value;  and 
whereas,  lastly,  in  consequence  of  the  modifications  which  the  arbitrators,  in 
the  exercise  of  their  right  of  final  decision,  propose  to  make  in  the  assignment 
to  the  petitioning  company,  in  application  of  the  principles  recapitulated 
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above  and  after  modification  of  the  original  clause  of  the  operating  contract, 
of  a  proportion  of  the  gross  receipts,  it  could  in  any  case  serve  no  useful 
purpose,  in  so  far  as  the  regulation  of  past  claims  is  concerned,  to  proceed  to 
a  more  nearly  exact  calculation  of  the  receipts  of  the  Barcs-Pakrac  system 
during  the  period  1923  to  1934; 

Whereas,  such  being  the  case,  it  is  unnecessary  for  the  arbitrators  to 
order  the  expert  investigation  applied  for;  and  whereas,  having  regard  to  the 
principles  set  out  above,  they  already  possess,  in  the  documents  supplied  in 
the  course  of  the  preliminary  examination  and  the  computations  and  obser- 
vations submitted  by  both  parties  in  the  course  of  the  hearings,  sufficient 
data  to  enable  them,  after  due  consideration  of  all  the  facts  of  the  case,  to 
fix,  in  respect  of  the  period  January  1,  1923,  to  December  31,  1934,  the 
amount  of  the  indemnity  to  be  paid  to  the  petitioning  company  as  royalties 
for  the  use  of  the  lines  and  their  appurtenances  by  the  Yugoslav  State,  such 
indemnity  to  include  all  the  claims  of  the  aforesaid  company  without  excep- 
tion, together  with  the  interest  accrued  in  respect  ot  payments  in  arrears  up 
to  December  31, 1934,  and  at  the  same  time  to  make  allowance  for  the  sums, 
totalling  seven  million  dinars,  paid  to  the  company  by  the  Yugoslav  State  on 
dates  which  for  the  purpose  of  the  present  proceedings  are  no  longer  con- 
tested, it  being  imderstood  that  the  company  shall  be  relieved  of  all  payments 
and  all  liabilities  in  respect  of  the  costs  of  new  or  additional  works  carried  out 
on  the  Barcs-Pakrac  system  during  the  period  under  consideration;  and 
whereas,  on  an  equitable  evaluation,  the  amount  of  the  aforesaid  indemnity 
may  be  fixed  at  three  million  seven  hundred  and  eighty  thousand  four  him- 
dred  and  forty-four  gold  francs  (3,780,444  francs),  the  expression  gold 
francs  to  mean  the  gold  currency  of  the  weight  and  fineness  adopted  by  the 
Latin  Union  (Convention  of  November  6,  1885),  to  wit,  the  twentieth  part 
of  a  gold  coin  weighing  6.45161  grammes  and  of  a  fineness  of  900/1000th8. 

AS  BEQARDS  THE  SETTLEMENT  OF  CLAIMS  IN  RESPECT  OF  THE  PEBIOD  SUBSE- 
QUENT TO  JANUARY  1,  1935 
AS  BEQARDS  THE  ADMINISTRATIVE  AND  TECHNICAL  REORGANIZATION  OF  THE 
SYSTEM  OF  THE  BARCS-PAKRAC  RAILWAY  COMPANY,  LIMITED 

Whereas,  no  suggestion  has  been  made  that  the  present  operation  of  the 
system  and  more  especially  the  operation  of  the  Barcs-Pakrao  line  through- 
out its  entire  length,  including  the  section  in  Hungarian  territory,  by  the 
Yugoslav  State  Railways  has  given  rise  to  any  difficulties  whatsoever;  and 
whereas,  such  operation  should  be  continued,  the  rights  of  the  Royal  Hun- 
garian Government  in  the  event  of  expropriation  being  reserved  in  the  man- 
ner hereinafter  set  out;  and  whereas,  it  need  only  be  specified  that  the  Yugo- 
slav State  may  not  compel  the  petitioning  company  to  resume  operation  of 
the  railway  until  the  end  of  the  concession,  and  whereas,  in  the  event  of  the 
Yugoslav  State's  availing  itself  of  its  right  to  retransfer  the  operation  of  its 
line  to  the  Danube-Save-Adriatic  Railway  Company  (the  former  Stldbahn 
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Company)  under  Article  13,  §  4,  of  the  Rome  Agreement,  the  said  company 
will  be  substituted  for  the  Yugoslav  State  in  the  operation  of  the  Ban»- 
Pakrac  Railway  and  in  regard  to  that  State's  obligations  as  towards  the 
petitioning  company  in  respect  of  the  royalties  due  to  the  latter  for  the  use 
of  its  system,  such  substitution  to  take  effect  as  from  the  date  of  the  re- 
transfer  of  the  lines  to  the  Danube-Save-Adriatic  Railway  Company. 

AS  REGARDS  THE  ROYALTIES  DUE  TO  THE  PETITIONINQ  COMPANY  IN  RESPECT 
OF  THE  USE  OF  THE  BARCS-PAKRAC  RAILWAY  AND  ITS  APPURTENANCES 

Whereas,  as  has  been  stated  above,  the  provisions  of  Article  11,  §2,  of 
the  Rome  Agreement  require  the  Yugoslav  State  to  keep  a  separate  account 
of  the  gross  receipts  of  the  Barcs-Pakrac  Railway,  the  transport  tax  being 
deducted;  and  whereas,  though  Article  4  of  the  operating  contract  of  May 
10, 1884,  provides  that  the  tariffs  and  the  conditions  of  their  application  are 
fixed  by  the  concession,  the  assent  of  the  grantee  being  necessary  before  the 
tariffs  can  be  reduced,  that  provision  can  no  longer  be  applied  to  the  Yugo- 
slav State,  which  is  operating  the  Barcs-Pakrac  Railway  and  paying  rojralties 
for  its  use,  and  whereas,  the  right  to  fix  local  or  through  tariffs  resides  in  that 
State,  in  whose  territory  almost  the  whole  of  the  system  in  question  is 
situated;  but,  whereas,  whatever  tariffs  may  have  been  fixed  by  the  Yugoslav 
State  and  collected  by  it  from  the  public,  it  cannot  in  its  financial  relations 
with  the  company  holding  the  concession  incorporate,  purely  and  simply,  the 
traflSc  carried  on  the  Barcs-Pakrac  Railway  in  the  total  traffic  carried  on  all 
the  Yugoslav  railways  for  the  purpose  of  ascertaining  the  receipts  forming  the 
basis  of  the  royalties  due  to  the  aforesaid  company;  and  whereas,  the  peti- 
tioning company  is  within  its  rights  in  asking  that  for  the  purpose  of  drawing 
up  the  statement  of  receipts  defined  above,  which  statement  is  to  be  com- 
municated not  later  than  June  30  of  the  year  following  the  close  of  each  year 
of  operation,  to  the  legal  representative  which  the  petitioning  company  shall 
be  required  to  appoint  in  Yugoslavia,  all  classes  of  passenger  and  goods 
traffic  carried  on  its  S3rstem  shall  be  assessed,  in  respect  of  the  distance  ac- 
tually travelled  on  that  system,  at  the  local  tariff  fixed  by  the  Yugoslav 
State  without  prejudice,  however,  to  the  subsequent  conclusion  of  an  agree- 
ment between  the  competent  authorities  of  the  Yugoslav  State  and  the 
petitioning  company  to  the  effect  that  the  compilation  of  the  aforesaid 
annual  statement  shall  be  facilitated  by  the  adoption  of  fixed  ratios  for  the 
apportionment  of  receipts; 

Whereas,  after  equitable  consideration  of  the  facts  of  the  case,  the 
annual  royalties  which  the  Yugoslav  State  shall  pay  to  the  petitioning  com- 
pany for  the  use  of  the  railway  and  its  appurtenances  shall  be  fixed  at  22.5 
per  cent  of  the  gross  receipts  of  the  Barcs-Pakrac  Railway,  as  shown  in  the 
statements  made  out  in  the  manner  described  above,  with  the  proviso,  how- 
ever, that  the  said  annual  royalties  may  in  no  case  be  less  than  two  hundred 
and  eighteen  thousand  seven  hundred  (218,700)  gold  francs,  the  gold  franc 
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being  defined  as  above,  it  being  understood,  on  the  one  hand,  that  the 
operating  State  shall  continue  to  bear  the  costs  of  new  and  additional  works 
or  replacements  effected  on  the  railway  and,  on  the  other  hand,  that,  if  the 
amount  of  the  transport  taxes  in  Yugoslavia  should  be  changed  subsequent 
to  the  date  of  the  present  award,  the  proportion  of  22.5  per  cent  shall  be 
modified  in  such  a  way  that  the  ratio  of  that  percentage  to  the  total  receipts 
(including  the  transport  tax)  shall  remain  the  same  as  it  was  prior  to  the 
change  in  question; 

Whereas,  lastly,  as  regards  the  transport  of  the  mail  the  grantee  of  the 
concession  was  relieved  under  paragraph  10  of  the  concession  of  the  obliga- 
tion of  performing  this  service  free  of  charge,  it  being  understood  that  the 
mail  should  be  paid  for  at  a  rate  to  be  fixed  by  agreement  between  the  Postal 
Authorities  and  the  railway  company;  and  whereas,  though  the  petitioning 
company  is  within  its  rights  in  claiming  that  the  contractual  clause  still 
holds  good,  it  cannot,  on  the  other  hand,  plead  as  against  the  Yugoslav  State 
the  arrangements  made  for  the  transport  of  mail  before  the  war  under  its 
agreements  with  the  Hungarian  Postal  Authorities;  and  whereas,  on  this 
point,  the  arbitrators  have  decided  that  an  agreement  should  be  concluded 
between  the  Yugoslav  Postal  Authorities,  the  State  Railways  and  the 
petitioning  company  with  a  view  to  fixing  the  rates  to  be  paid  for  carrying 
the  mail,  the  proceeds  of  which  will  appear  among  the  receipts  forming  the 
subject  of  the  annual  settlement  of  accounts  between  the  State  and  the 
company. 

EXPROPRIATION  OP  THE  BARCS-PAKRAC  RAILWAY 

Whereas,  the  Rome  Agreement,  which  substituted  the  States  having 
taken  over  operation  of  the  lines  of  the  former  Stidbahn  Company  in  regard 
to  the  latter's  rights  and  obligations  under  the  lease  and  operating  contracts 
which  it  had  concluded  with  other  railway  administrations,  also  stipulated 
in  Article  2  that  none  of  the  States  concerned  should  be  entitled  to  exercise 
the  right  of  expropriation  in  respect  of  the  lines  of  the  aforesaid  company  as 
long  as  the  agreement  remained  in  force — that  is  to  say,  until  December  31, 
1968,  on  which  date  the  concession  was  to  come  to  an  end  together  with  the 
operating  contract  concluded  between  the  Sudbahn  Company  and  the 
petitioning  company,  and  whereas,  such  being  the  case,  expropriation  is  not 
at  all  indispensable  for  the  purpose  of  administrative  and  technical  reorgani- 
zation and  the  petitioning  company  is  therefore  within  its  rights  in  arguing 
that  it  should  be  afforded  an  opportunity  of  improving  its  position  in  the 
event  of  a  future  increase  in  the  railway's  receipts  so  as  to  offset  part  of  the 
sacrifices  which  it  has  had  to  make  in  consequence  of  the  fact  that  the  losses 
arising  out  of  the  war  and  the  present  economic  depression  have  been  jointly 
borne  by  the  grantee  and  the  operating  authority,  the  arbitrators  feel  bound 
to  decide  that  the  Hungarian  State  and  the  Yugoslav  State  shall  not  be 
entitled  to  expropriate  the  Barcs-Pakrac  Railway  before  December  31, 1968; 
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and  whereas,  in  the  event  of  the  Yugoslav  State's  dedding  to  proceed  to 
expropriation  either  on  that  date  or  between  then  and  November  4, 1975,  on 
which  date  the  railway's  concession  is  to  terminate,  the  Hungarian  State 
shall  also  be  required  to  expropriate  that  part  of  the  system  which  is  situated 
in  its  territory  and  to  transfer  all  its  rights  of  property  in  that  section  of  the 
line  to  the  Yugoslav  State,  subject  to  the  payment  by  the  latter  of  the  whole 
of  the  expropriation  annuity  to  the  petitioning  company; 

Whereas,  for  the  purpose  of  fixing  the  conditions  to  govern  such  expro- 
priation, the  arbitrators  are  not  boimd  either  by  the  provisions  of  pre-war 
Hungarian  legislation  or  by  the  contractual  provisions  originally  applicable 
to  the  Barcs-Pakrac  Railway;  and  whereas,  in  the  event  of  expropriation,  the 
annuity  may  be  fairly  fixed  at  a  sum  equal  to  the  average  annual  ro3raltie8 
paid  to  the  company  in  respect  of  the  five  most  successful  of  the  last  seven 
completed  years  preceding  the  date  of  expropriation. 

AS   REGARDS   THE    PAYMENT    OP   THE    INDEMNITT   TO    BE   ASSIGNED   TO   THE 

PETITIONING   COMPANY   IN   RESPECT   OF  THE   PERIOD   JANUARY    1,    1923,  TO 

DECEMBER  31,  1934,  AND  THE  SETTLEMENT  OP  THE  ANNUAL  BOYAI/TIES 

Whereas,  in  regard  to  the  first  point,  the  arbitrators,  after  due  considera- 
tion of  all  the  facts  of  the  case,  have  thought  it  desirable  to  direct  that  the 
indemnity  of  three  million  seven  hundred  and  eighty  thousand  four  hundred 
and  forty-four  gold  francs  (3,780,444  francs)  awarded  above  shall  be  con- 
verted at  the  rate  of  3.50  per  cent  per  annum  into  forty-one  annual  pa3rment8 
of  one  hundred  and  seventy-four  thousand  six  hundred  and  fifty-six  gold 
francs  (174,656  francs),  the  first  payment  to  be  made  on  December  31, 1934, 
and  the  last  on  December  31,  1974; 

Whereas,  in  regard  to  the  second  point,  the  Yugoslav  State  shaU  pay 
to  the  petitioning  company,  in  equal  moieties  on  June  20  and  December  20 
of  each  year  as  from  January  1, 1935,  a  minimum  sum  in  respect  of  royalties 
of  two  hundred  and  eighteen  thousand  seven  hundred  gold  francs  (218,700 
francs),  the  surplus,  if  any,  being  paid  after  the  annual  settlement  of  accounts 
and  at  latest  on  September  30  of  the  year  following  the  close  of  the  year  of 
operation; 

AS  REGARDS  THE  COSTS  OF  ARBITRATION 

Whereas,  having  regard  to  the  facts  of  the  case,  the  costs  of  arbitration 
as  shown  in  the  Annex  should  be  borne  in  equal  shares  by  the  Yugoslav  State 
and  the  petitioning  company,  the  Royal  Hungarian  Government  being 
subsequently  repaid  the  advance  which  it  was  called  upon  to  make  under  our 
aforesaid  decision  of  March  21,  1934; 

Have  therefore  made  the  following  Award: 

Article  1 

The  Kingdom  of  Yugoslavia  shall  pay  to  the  Barcs-Pakrac  Railway 
Company,  Limited,  of  Budapest,  forty-one  annual  pajnnents  each  of  one 
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hundred  and  seventy-four  thousand  six  hundred  and  fifty-six  gold  francs 
(174,656  francs),  the  term  gold  franc  being  used  to  mean  the  gold  currency 
of  the  weight  and  fineness  adopted  by  the  Latin  Union  (Convention  of 
November  6, 1885) — that  is  to  say,  the  twentieth  part  of  a  gold  coin  weighing 
6.45161  grammes  of  a  fineness  of  900/lOOOths. 

The  above-mentioned  payment  shall  be  made,  without  application  or 
demand  on  the  part  of  the  company,  on  December  31  of  each  year,  the  first 
pajnnent  being  due  on  December  31,  1934. 

Article  2 

The  Kingdom  of  Yugoslavia  shall  pay  to  the  Barcs-Pakmc  Railway 
Company,  Limited,  for  the  use  of  the  aforesaid  railway  and  its  appurtenances, 
an  annual  royalty  equal  to  22.5  per  cent  of  the  gross  operating  receipts  of  the 
aforesaid  railway  as  shown  in  the  annual  statements  communicated,  in  the 
six  months  following  the  close  of  the  financial  year,  to  the  legal  representative 
which  the  company  shall  be  required  to  appoint  in  Yugoslavia. 

The  said  annual  royalty  shall  in  no  case  be  lower  than  two  hundred  and 
eighteen  thousand  seven  hundred  gold  francs  (218,700  francs).  The  said 
minimum  royalty  shall  be  paid  in  two  equal  moieties  on  June  20  and  Decem- 
ber 20  of  each  year.  Any  surplus  revealed  by  the  annual  statements  shall 
be  paid  by  September  30  of  the  year  following  the  close  of  the  financial  year 
under  consideration. 

For  the  purpose  of  compiling  such  annual  statements,  the  passenger  and 
goods  traffic  of  all  kinds  carried  on  the  Barcs-Pakrac  Railway  system  shall  be 
assessed  in  respect  of  the  distance  actually  travelled  on  that  system  on  the 
basis  of  the  local  tariff  laid  down  by  the  Yugoslav  State. 

Should  the  amount  of  the  Yugoslav  transport  tax  be  changed  subsequent 
to  the  date  of  the  present  award,  the  proportion  of  22.5  per  cent  shall  also 
be  modified  in  such  a  way  that  the  relation  of  that  percentage  to  the  total 
receipts  (including  the  transport  tax)  remains  the  same  as  it  was  prior  to  the 
change  in  question. 

Article  S 

The  Yugoslav  State,  being  the  authority  responsible  for  operating  the 
Barcs-Pakrac  Railway,  shall  continue  to  bear  the 'costs  of  all  new  or  ad- 
ditional works  and  replacements  which  it  may  see  fit  to  carry  out  on  the 
railway. 

Article  4 

It  is  hereby  stipulated  that  an  agreement  shall  be  concluded  between  the 
Yugoslav  Postal  Authorities,  the  Yugoslav  State  Railways  and  the  Barcs- 
Pakrac  Railway  Company,  Limited,  for  the  purpose  of  fixing  the  rate  to  be 
paid  for  the  transport  of  mail  on  the  aforesaid  railway,  the  proceeds  of 
which  shall  be  included  in  the  annual  statements  of  operating  receipts  men- 
tioned in  Article  2  above. 


536  THE  AMEBICAN  JOURNAL  OF  INTERNATIONAL  LAW 

Article  6 

The  Yugoslav  State  shall  not  be  entitled  to  require  the  petitioning 
company  to  resume  operation  of  the  railway  before  the  end  of  the  concession 
of  the  Barcs-Pakrac  Railway. 

Should  the  Yugoslav  State  avail  itself  of  its  rights  under  Article  13,  §  4, 
of  the  Rome  Agreement  to  retransfer  the  operation  of  its  lines  to  the  Danube- 
Save-Adriatic  Railway  Company  (formerly  the  Sddbahn  Company),  the 
aforesaid  company  shall  be  substituted  for  the  Yugoslav  State  in  regard  to 
the  operation  of  the  Barcs-Pakrac  Railway  and  shall  pay  in  its  stead  the 
royalty  due  to  the  petitioning  company  and  fixed  in  Article  2  above. 

Article  6 

The  Hungarian  State  and  the  Yugoslav  State  shall  not  be  entitled  to 
proceed  to  expropriation  of  the  Barcs-Pakrac  Railway  before  December  31, 
1968. 

If  between  that  date  and  the  end  of  the  concession  the  Yugoslav  State 
should  decide  to  proceed  to  its  expropriation,  the  Hungarian  State  shall  also 
expropriate  that  section  of  the  line  which  is  situated  in  its  territory  and  shall 
transfer  its  rights  to  the  Yugoslav  State,  subject  to  the  payment  by  the 
latter  of  the  entire  expropriation  annuity. 

The  aforesaid  annuity  shall  be  equal  to  the  average  of  the  annual 
royalties  paid  to  the  petitioning  company  in  pursuance  of  Article  2  above  in 
the  five  most  successful  of  the  seven  last  completed  years  preceding  the  date 
of  expropriation. 

Article  7 

The  other  claims  put  forward  in  the  petition  of  the  Barcs-Pakrac  Rail- 
way Company,  Limited,  are  rejected. 

Article  8 

The  costs  of  arbitration  as  shown  in  the  Annex  shall  be  borne  in  equal 
shares  by  the  Royal  Government  of  Yugoslavia  and  the  Barcs-Pakrac  Rail- 
way Company,  Limited. 

Article  9 

The  present  Arbitral  Award  shall  be  notified  to  the  Rtoyal  Government 
of  Hungary,  to  the  Royal  Government  of  Yugoslavia  and  to  the  petitioning 
company  by  the  Secretary  of  the  Arbitral  Board.  The  original  shall  be 
given  into  the  charge  of  the  Secretary-General  of  the  League  of  Nations  for 
safe  keeping. 

Done  in  Paris  the  fifth  day  of  October,  One  thousand  nine  hundred  and 
thirty-four. 

{Signed)    J.  G.  Guerrero,  A.  Politis,  Mater. 
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Annex 


The  expenditure  entailed  by  the  Arbitral  Award  rendered  on  October  5, 
1934,  is  hereby  fixed  at  twenty-two  thousand  nine  hundred  and  se\'enty-three 
Swias  francs,  sixty-five  oentimee  (22,073.65).  That  total  includes  the  ar- 
bitrators' honoraria,  which  were  fixed  at  twenty  thousand  Swiss  francs 
(20,000). 

These  costs  shall  be  borne  in  equal  shares  by  the  Royal  Government  of 
Yugoslavia  and  the  BarcB-Pakiac  Railway  Company,  Limited,  aB  provided 
in  Article  8  of  the  operative  part  of  the  aforesaid  Award. 

The  Royal  Hungarian  Government  shall  be  repaid  the  advance  which  it 
was  called  upon  to  make  under  our  decision  of  March  21,  1934. 

Done  m  Paris  the  fifth  day  of  October,  One  thousand  nine  hundred  and 
thirty-four. 

(SiffTud)     3.  G.  GUERBEBO.  A.  POLITIB,  MatBB. 
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Tratado  de  Direito  Intemacianal  Publico.  By  Hildebrando  Accioly.  Rio  de 
Janeiro:  Imprensa  Nacional,  1934.    Tomo  II,  pp.  viii,  487. 

In  his  second  volume  Dr.  Accioly,  since  the  summer  of  1934  Minister  of 
Brazil  at  Bucharest,  continues  the  scholarly  exposition  of  the  principles  of 
public  international  law  begun  in  Volume  I,  which  appeared  in  1933  and  was 
reviewed  in  this  Journal,  Vol.  28,  p.  615.  Volume  III,  just  off  the  press, 
will  be  reviewed  later.  Property  of  states  and  pacific  relations  are  the  sub- 
jects of  Volume  II.  Under  property  the  author  includes  territory,  vessels 
and  aircraft,  and  under  pacific  relations  he  deals  with  the  organs  and  agencies 
of  interstate  relations,  juridical  obUgations  and  international  agreements. 
Treaties  are  covered  in  almost  one  hundred  pages.  The  failure  of  one  party 
to  execute  the  terms  of  an  agreement  does  not  in  itself  nullify  the  treaty, 
Accioly  maintains;  the  other  party  must  make  an  express  declaration  that  it 
considers  itself  released  from  the  obligation. 

Fluvial  dominion  is  discussed  in  the  light  particularly  of  the  practice  of 
Brazil  and  other  South  American  countries  with  additional  examples  from 
Europe.  Differing  with  Fauchille  and  others  who  hold  that  even  though  a 
state  may  be  the  proprietor  of  a  national  stream  it  cannot  use  its  sovereignty 
to  bar  other  states  from  access,  Dr.  Accioly  is  of  the  opinion  that  although 
it  is  frequently  to  the  interest  of  a  state  to  open  its  streams  to  foreign  com- 
merce, nevertheless  this  action  might  at  times  be  inconsistent  with  the 
state's  safety  and  there  is  no  rule  of  international  law  that  makes  opening 
mandatory.  Positive  international  law  still  remains  in  an  inchoate  state 
with  reference  to  the  free  navigation  of  international  rivers,  whether  con- 
tiguous or  successive,  the  writer  says,  but  the  tendency  is  toward  liberty  of 
navigation,  qualified  by  the  interests  of  the  riparian  states.  With  respect  to 
the  Amazon  and  its  tributaries  Brazilian  doctrine  has  been  unvarying:  free- 
dom of  navigation  has  been  granted  to  upper  riparians  like  Bolivia,  Colom- 
bia, and  Peru,  but  conditional  upon  a  previous  agreement  with  Brazil. 

Frederic  William  Ganzert 

Private  Intemational  Law.  By  G.  C.  Cheshire.  New  York:  Oxford  Uni- 
versity Press;  Oxford:  Clarendon  Press,  1935.  pp.  Ix,  584^.  Index. 
$8.50. 

This  new  treatise  deals  with  the  English  system  of  Private  International 

Law.     It  does  not  attempt  to  set  forth  the  principles  of  an  actual  or  poten- 

*  The  JoTTRNAL  assumes  no  responsibility  for  the  views  expressed  in  book  reviews  and 
notes. — Ed. 
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tial  universal  S3n3tem.  A  new  approach  to  the  Ekiglish  system  is  timely  be- 
cause of  the  many  new  problems  presented  to  English  courts  within  recent 
years.  The  author  finds  that  English  courts  have  been  often  prone  to  adopt 
some  plausible  principle  without  serious  investigations  of  its  merits  and  with- 
out considering  what  the  effect  will  be  if  applied  to  a  case  with  slightly 
different  facts  (p.  viii). 

Although  American  cases  are  not  frequently  referred  to,  the  author  has 
been  influenced  by  some  practical  appfications  made  by  American  courts  to 
reconsider  rules  considered  settled  in  England.  Thus,  he  attempts  to  draw  a 
distinction  between  status  and  capacity.  Westlake  referred  to  the  status  as 
''the  sum  of  the  particulars  in  which  a  person's  condition  differs  from  that 
of  the  normal  person.''  But  the  author  resists  the  tendency  to  apply  a 
single  system,  namely,  the  law  of  the  domicil,  to  determine  capacity  in 
every  case,  and  gives  credit  to  the  practical  advantages  of  the  established 
American  rule  of  the  lex  loci  canirachu,  at  least  in  respect  to  mercantile 
contracts.  He  is  at  considerable  pains  to  show  (pp.  144-152)  that  English 
decisions  apparently  to  the  contrary  were  dicta;  but  his  references  to 
English  cases  in  support  of  the  proper  rule  are  too  meagre  to  be  relied  upon 
as  final. 

The  famous  renoai  doctrine  is  discussed  in  the  author's  long  chapter  on 
Domicil  (pp.  84-141).  It  might  have  been  more  advantageous  to  give  this 
topic  independent  consideration  as  it  is  by  no  means  restricted  to  cases  in 
which  domiciliary  law  is  applicable.  The  author's  treatment  is  enlightening 
but  he  does  not  take  a  firm  stand,  as  some  other  English  writers  have  done, 
against  the  application  of  the  foreign  system  of  private  international  law 
where  foreign  law  is  indicated.  This  is  doubtless  due  to  the  perplexity 
imported  into  the  problem  by  recent  decisions  of  the  English  courts, 
which  justify  the  author  in  saying  that  it  is  left  to  the  foreign  law  to 
decide  what  legal  system  shall  furnish  a  solution  of  the  matter  in  issue  (p. 
139).  This  is  directly  contrary  to  the  principle  adopted  by  the  Restate- 
ment of  the  Conflict  of  Laws  (§  7b)  under  the  auspices  of  the  American 
Law  Institute. 

Other  points  of  difference  between  English  and  American  doctrine  in  this 
field  are  pointed  out,  such  as,  for  example,  that  a  foreign  tort  creates  an 
obligation  enforceable  in  the  forum  even  though  not  actionable  according  to 
the  lex  fori.  English  law  represents  a  much  more  restrictive  view.  The 
English  cases  relating  to  jurisdiction  for  divorce  are  not  comparable  with 
American  decisions,  as  under  English  law  it  is  impossible  for  the  wife  to 
acquire  a  different  domicile  from  that  of  her  husband.  The  author  is  fully 
aware  of  the  injustices  which  are  thus  made  possible  (p.  268)  but  the  prob- 
lem is  substantive  and  not  one  of  private  international  law. 

Dr.  Cheshire  has  written  an  admirable  treatise  upon  a  topic  which  he  him- 
self well  describes  as  ''fluid  not  static,  elusive  not  obvious." 

Abthub  K.  Kuhn 
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Japan* s  Pacific  Mandate.  By  Paul  H.  Qyde.  New  York:  Macmillan  Co., 
1935.    pp.  xii,  244.    Index.    $3.00. 

This  is  an  excellent  volume,  giving  a  description  of  the  iatands,  their  lo- 
cation, phjTsical  characteristics  and  resources,  as  well  as  of  the  social  and 
economic  conditions  of  their  inhabitants. 

The  author,  at  the  invitation  of  the  Japanese  Government,  q>ent  the 
months  of  March  and  April,  1934,  visiting  various  portions  of  the  mandate. 
He  assures  us  ''he  was  afforded  every  opportunity  by  officials  of  the  manda- 
tory government  to  see  and  to  examine  Japan's  administration  and  to  gain 
some  acquaintance  with  the  nature  of  the  islands  and  the  character  of  their 
native  peoples.  His  actions  and  itinerary  were  restricted  only  by  the  sailing 
schedules  of  the  Japanese  cargo  vessels  on  which  he  travelled."     (p.  vi.) 

Japan  appears  to  be  conscientiously  carrying  out  the  terms  of  the  man- 
date. Professor  Clyde  found  no  evidence  to  justify  the  rumors  that  Japan 
was  fortifying  the  islands.  1,400,000  Yen  have  been  spent  in  improvement 
of  the  harbor  at  Saipan.  In  case  of  war  it  would  no  doubt  be  used  for  naval 
and  military  purposes,  but  the  real  object  of  the  construction  is  conmiercial. 
The  most  interesting  industrial  development  is  the  production  of  sugar. 
The  acreage  of  cane-planting  in  1916  was  but  48.  In  1934  it  had  grown  to 
22,800.  The  export  of  sugar  in  1932  to  Japan  was  valued  at  9,605,000  Yen. 
As  a  rule,  no  natives  are  employed  in  this  enterprise.  The  laborers  are 
chiefly  Japanese  subjects  from  the  Liu  Ch'iu  Islands,    (p.  136.) 

The  education  of  the  young  is  being  promoted  and  financial  support  is 
given  to  the  work  of  the  missionaries,  since  religion  is  regarded  as  a  support 
to  morality.  Three-fifths  of  the  inhabitants  are  Christian.  High  praise  is 
given  to  the  medical  work  of  the  Japanese  Grovemment. 

Chapter  XII  is  devoted  to  the  discussion  of  two  questions:  "(1)  Where 
does  sovereignty  in  a  mandate  reside?  and  (2)  Does  resignation  from  the 
League  of  Nations  by  a  mandatory  power  involve  the  surrender  of  its  man- 
date?'' In  an  attempt  to  answer  the  first  question,  the  author  tells  us, 
"some  ten  different  theories  have  been  put  forward." 

The  second  question  has  not  been  raised  in  such  form  as  to  require  an 
answer.  E.  T.  Williams 

Diplomatic  and  Consular  Laws  and  Regulatiom.  By  A.  H.  Feller  and 
Manley  O.  Hudson.  Washington:  Carnegie  Elndowment  for  Interna- 
tional Peace,  1933.    2  vols.     Index.    $5.00. 

The  codification  of  those  branches  of  international  law  pertaining  to  dip- 
lomatic and  consular  practice  has  received  considerable  attention  at  the 
hands  of  publicists.  The  Pan  American  Conferences  and  the  League  of 
Nations  have  also  made  definite  and  valuable  efforts  in  tl\^  same  direction. 
This  exhaustive  collection  of  diplomatic  and  consular  laws  and  regulations 
of  various  countries  is  an  invaluable  adjunct  to  these  draft  codes  and  should 
serve  as  an  essential  source  of  information  to  all  subsequent  attempts  at 
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codification.  In  fact,  the  coUection  was  originally  compiled  in  connection 
with  the  work  being  done  by  a  group  of  reaearch  associates  under  the  aus- 
pices of  the  Faculty  of  the  Harvard  Law  School. 

Inaamuch  as  the  publication  of  all  the  diplomatic  and  consular  laws  and 
regulations  of  all  the  sovereign  and  aemi-sovereign  states  of  the  world  would 
have  made  an  unnecessarily  cumbersome  and  repetitious  collection,  the 
authors  have  felt  it  necessary  to  set  up  certain  canons  of  selection.  All 
fundamental  laws  and  regulations  regarding  the  organiKation  and  functions 
of  the  diplomatic  and  consular  services  of  each  state  will  be  found  given  in 
extenso.  In  the  same  way  provisions  relating  to  the  status  of  foreign  diplo- 
matic officers  and  consuls  have  been  given  in  full.  On  the  other  hand,  de- 
tailed administrative  provisions  are  omitted  or  substantially  abridged. 

The  scholar  desirous  of  following  the  history  of  the  development  of  national 
legislation  pertaining  to  either  the  diplomatic  or  consular  service  would  find 
a  rich  mine  of  informatiou.  For  instance,  Colbert's  famous  marine  ordi- 
nance of  1681,  which  vies  with  certain  decrees  of  the  Netherlands  as  being 
the  first  national  legislation  as  regards  consuls,  is  given  in  part.  The  prin- 
cipal provisions  of  the  Act  of  April  14,  1792,  the  first  legislation  of  the  Fed- 
eral Government  of  the  United  States  on  the  subject  of  consuls  is  also  given. 

The  whole  subject  of  national  laws  regarding  diplomatic  privileges  and 
immunities  might  be  studied  from  a  comparative  standpoint  from  the  mate- 
rial available  in  the  volumes.  Certain  interesting  practices,  such  as  the 
granting  of  an  identity  card  by  the  Turkish  Bureau  of  Protocol  to  members 
of  foreign  embassies  and  their  families,  would  be  noted, 

A  valuable  addition  to  the  texts  of  the  laws  of  each  state  is  the  preliminary 
editors'  note  giving  a  brief  historical  sketch  of  the  development  of  legislation 
for  diplomatic  officers  and  consuls  in  that  country,  together  with  bibliog- 
graphies  of  primary  and  secondary  materials  on  the  subject.  An  appendix 
gives  a  list  of  all  consular  treaties,  and  conmiercial  treaties  which  contain 
consular  clauses  of  more  or  less  general  interest.  The  authors  have  made  a 
valuable  contribution  to  knowledge  in  the  field  of  diplomatic  and  consular 
practice.  Gbahah  SrnAiiT 

La  Visile  dea  Corwots  Neutrea.    By  E.  Gordon.    Paria:  A.  Pedone,  1935. 

pp.  120.     Fr.  25. 

This  monograph  on  neutral  convoys  is  a  brief  but  extremely  competent 
piece  of  work.  It  is  a  model  of  conciseness,  intelligent  organisation,  lucid 
presentation  and  ample  documentation.  The  subject  is  one  which  should 
have  an  important  place  in  considering  the  problem  of  neutrality.  M. 
Gordon,  in  his  preliminary  historical  survey,  shows  that  the  convoy  or^- 
nated  as  a  device  for  protection  against  pirates,  just  as  merchants  on  the 
eastern  overland  routes  sought  protection  in  caravans.  In  the  modem  senae 
of  a  neutral's  substitute  for  the  exercise  of  the  belligerent  right  of  visit  and 
search,  M.  Gordon  dates  the  practice  from  the  Edict  of  Queen  Christine  of 


542  THE  AMEBICAN  JOURNAL  OF  INTERNATIONAL  LAW 

Sweden,  August  16,  1653.  He  shows  how  the  various  states  of  Ekirope 
during  the  next  century  and  a  half  wavered  back  and  forth  among  positioiis 
of  sharp  assertion,  acquiescence  and  opposition.  Such  inconsistency,  in 
fact,  is  evident  with  reference  to  most  of  the  rules  regulating  neutral  and 
belligerent  rights.  As  usual,  however,  Great  Britain  is  most  nearly  con- 
sistent in  opposing  this  neutral  pretension. 

The  Armed  Neutrality  of  1780  supported  the  principle  that  neutral  con- 
voy afforded  immunity  from  belligerent  search  and  secured  the  temporary 
acquiescence  of  both  France  and  England.  But  Russia  deserted  the  cause 
and  Sir  William  Scott  in  The  Maria,  Paitlaen,  lent  strong  judicial  support  to 
the  English  opposition.  When  the  Second  Armed  Neutrality  of  1800  sought 
to  reassert  the  principle,  England  countered  with  embargoes  and  the  bom- 
bardment of  Copenhagen,  securing  in  1801  a  favorable  compromise  in 
treaties  with  Russia  and  other  states. 

As  M.  Grordon  brings  out  clearly,  the  fundamental  difficulty  underlying 
the  convoy  principle,  is  the  disagreement  on  the  substantive  rules  of  neutral 
rights.  This  was  graphically  illustrated  at  the  London  Naval  Conference  of 
1908-09.  When  agreement  was  reached  on  contraband  and  blockade, 
Great  Britain  accepted  the  convoy  principle.  The  point  is  not  so  much  a 
distrust  of  the  certification  of  the  convoying  neutral  warship — ^though  M. 
Gordon  points  out  many  cases  of  abuse — as  it  is  the  fact  that  when  the  con- 
voyer  asserts  no  contraband  is  carried  by  the  convoyed  vessels,  he  has  in 
mind  a  definition  of  contraband  which  may  differ  widely  from  that  of  the 
belligerent.  The  same  is  true  regarding  blockade,  unneutral  service  and 
the  like.  M.  Gordon  notes  that  on  the  opening  of  the  World  War,  despite 
the  rejection  of  the  Declaration  of  London,  the  right  of  convoy  seems  to 
have  been  admitted  by  practically  all  states  and  even  after  the  new  decrees 
of  July,  1916,  France,  Italy,  Japan,  Rumania,  Russia,  Germany,  Austria- 
Hungary,  and  later,  China  and  the  United  States,  still  held  that  view. 
Great  Britain  was  again  in  opposition. 

In  Part  II  of  his  study,  M.  Gordon  analyses  carefully  and  with  great  fair- 
ness, the  arguments  pro  and  con.  On  the  several  questions  of  detail,  he 
marshals  the  evidence  of  state  practice  in  the  form  of  decrees,  ordinances, 
etc.,  and  then  summarises  the  views  of  the  writers.  He  admits  that  there  is 
considerable  justification  for  the  British  point  of  view  so  long  as  basic  dis- 
agreement on  the  substantive  rules  persists.  He  suggests  by  way  of  solu- 
tion, that  the  belligerent  have  the  right  to  examine,  on  board  the  convoying 
vessels,  the  papers  of  the  convoyed  merchantmen.  The  trustworthiness  of 
the  papers  themselves  would  be  guaranteed  by  the  neutral  government.  If 
the  papers  show  that  the  convoyed  vessels  are  carrying  what  the  belligerent 
considers  contraband,  or  that  they  are  otherwise,  according  to  the  theories 
maintained  by  the  belligerent,  good  prize,  the  convoying  vessel  shall  not  resist 
their  capture.  It  is  then  for  the  prize  court  to  pass  judgment.  The  author 
admits  this  plan  would  not  give  complete  satisfaction,  but  soundly  argues 
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that  it  would  be  of  some  help  to  neutral  commerce^  which  would  in  many 
cases  avoid  being  forced  to  deviate  to  a  belligerent  port.  M.  Gordon,  how- 
ever, has  not  attempted  to  discuss  the  submarine  problem.  If  belligerents 
are  permitted  to  continue  to  use  neutral  colors  as  a  rtiae  de  guerre,  the  sub- 
marine would  fear  to  visit  the  neutral  convoy  lest  some  new  type  of  "Q-Boat" 
be  garbed  in  the  appearance  of  a  neutral  warship. 

The  problems  of  neutrality  are  legion.  Their  several  aspects  need  just 
the  type  of  scholarly  and  lucid  analysis  with  which  M.  Gordon  has  treated 
the  convoy  question. 

Philip  C.  Jessup 

StacUslehre.    By  Hermann  Heller.    Leiden:  A.  N.  Sijthoff,  1934.    pp.  xvi, 
298.     Fl.  5.25. 

In  this  great  work,  the  author,  who  died  at  an  early  age  and  imder  tragic 
circumstances  as  a  refugee  in  Madrid,  gives  his  theory  of  the  State,  a  theory 
which  stands,  so  to  speak,  between  Kelsen's  normative  ''pure  jurisprudence" 
and  C.  Schmitt's  fascist  theory  of  pure  power.  Here  only  a  short  survey  of 
Heller's  attitude  toward  international  law  can  be  given;  with  this  problem 
he  deals  only  incidentally,  for  death  prevented  him  from  canying  out  the 
whole  plan  of  the  book. 

Since,  according  to  the  author,  every  juridical  order  is  justified  only  by 
meta-positive  principles  of  law,  the  ''general  principles  of  law,  recognised  by 
civilised  nations"  in  Article  38  of  the  Statute  of  the  Permanent  Court  of 
International  Justice  are  not  a  source  of  international  law  on  the  same  plane 
with  treaties  and  custom,  but  form  the  very  basis  of  the  whole  international 
law.  The  fact  that  no  society  is  absolutely  homogeneous  makes  the  forma- 
tion of  an  organization-unit  through  the  mere  psychological  will  of  all  im- 
possible; international  law,  with  its  basic  rule  of  unanimity  must,  therefore, 
necessarily  lead  to  a  rudimentary  development,  to  unsatisfactory  results  and 
to  constitutional  weakness.  Cooperation  of  men  presupposes  a  legal  power, 
authorized  and  able  to  enforce  the  law  against  recalcitrant  subjects.  It  is 
exactly  this  organized  physical  compulsion  which  is  lacking  in  international 
law;  in  such  circumstances  the  normativity  is  at  the  mercy  of  the  factual 
actions  of  the  State-organs.  Certainty  of  the  law  is  only  possible  through  a 
monopoly  of  legal  ph3rsical  compulsion  in  favor  of  the  organized  community 
and  exclusion  of  the  methods  of  self-help,  on  which  international  law  has,  to 
a  large  extent,  to  rely.  If  the  non-organized  compulsion  of  society — c.  g,, 
public  opinion — fails,  the  validity  of  international  law  is  based  on  nothing 
but  the  political  situation,  determined  by  interests,  and  the  good,  i.  e., 
law-abiding  will  of  the  highest  organs  of  the  State.  But  this  situation 
is  by  no  means  an  anomaly  in  international  law;  exactly  the  same  is 
true  in  constitutional  law,  with  regard  to  the  summit  of  the  State- 
organization. 

Josef  L.  Kunz 
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IfUematianal  Security:  The  American  R&le  in  CoUecHve  AcHanfor  Peace.  By 
Philip  C.  Jessup.  New  York:  Council  on  Foreign  Relations,  1935.  pp. 
xxiVy  157.    Index.    SI. 50. 

This  study  was  prepared  for  submission  to  the  Eighth  International  Stud- 
ies Conference,  which  met  in  London  in  June,  1935,  to  consider  the  question 
of  collective  security  and  was  done  under  the  general  direction  of  a  conmiittee 
of  which  Allen  W.  Dulles  was  the  chairman  and  the  author  the  rapporteur. 
It  is  divided  into  two  parts:  (1)  Historical  Summary  of  the  Attitude  of  the 
United  States  from  1919  to  1935,  and  (2)  Possible  American  Contributions  to 
Collective  Security.  In  the  first  part  Dr.  Jessup  considers  the  history  of  the 
American  relation  to  the  cause  of  the  stabilization  of  peace  under  the  head- 
ings of :  the  League  of  Nations,  the  Briand-Kellc^g  Pact,  Disarmament,  Con- 
sultation, Arbitration  and  Conciliation.  In  the  second  part  the  author 
discusses  ''What  Might  the  United  States  Promise  to  Do"  with  regard  to  Non- 
Aggression  Pacts,  Disarmament  Conventions,  Consultation,  Sanctions,  Ar- 
bitration and  Conciliation,  and  he  finally  undertakes  to  prophesy  **What  WiU 
the  United  States  Do"  under  the  two  heads  of  Neutrality  and  Consultation. 

In  his  survey  of  American  reactions  to  various  plans  and  proposals  which 
have  been  put  forward  in  the  last  15  years  with  a  view  to  improving  the 
means  for  preventing  war,  the  author  concludes  that  ''although  there  has 
been  a  very  great  change  in  the  oflScial  American  attitude  toward  the 
League,  it  is  believed  that  this  change  has  not  extended  to  the  point  of  ao- 
oeptance  of  the  idea  of  full  League  membership.''  (p.  23.)  He  considers 
that  ''the  opposition  to  American  adherence  to  the  World  Court  was  largely 
tied  up  with  opposition  to  membership  in  the  League  of  Nations  and  in 
many  instances  was  supported  by  such  irrelevant  arguments  as  opposition 
to  the  cancelling  of  the  war  debts,  opposition  to  the  reduction  of  tarifib,  op- 
position to  entangling  political  alliances.  .  .  .''  (p.  31.)  Dr.  Jessup  is  of 
the  opinion  that  "nothing  since  1919  relating  to  international  a£FairB  had  so 
fired  the  imagination  of  the  American  people  as  the  multipartite  treaty  for 
the  renunciation  of  war."  (p.  37.)  However,  he  does  not  think  that  "the 
majority  of  people  in  the  United  States  believed  that  war  had  been  effec- 
tively outlawed :  there  is  too  much  shrewdness  and  cynicism  in  the  American 
make-up  to  permit  so  trusting  an  acceptance."     (p.  41.) 

In  his  Conclusion  the  author  points  out  that  "the  'stabilization  of  peace' 
is  not  synonymous  with  'freezing  the  status  quo* "  (p.  148).  He  considers 
that  "the  United  States  is  not  yet  prepared  to  play  a  full  r61e  in  world 
affairs."  (p.  148.)  He  recapitulates  certain  contributions  in  treaty  form 
which  the  United  States  had  made  or  stands  ready  to  make :  conclusion  of 
disarmament  conventions  applicable  to  land,  air  and  sea  forces;  conclusion 
of  a  convention  to  regulate  and  limit  the  traffic  in  arms;  conclusion  of  some 
general  agreement  regarding  neutral  rights  and  duties,     (p.  150.) 

This  very  clear,  concise  and  scholarly  survey  of  the  foreign  relations  of  the 
United  States  since  the  armistice  and  interesting  critique  of  possible  action 
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in  the  future,  is  particularly  timely  and  welcome.  While  the  author  is  some- 
what apologetic  concerning  the  course  pursued  by  his  country,  yet  he  con- 
cludes that  the  attitude  of  the  United  States  cannot  be  said  to  be  wholly 
negative,  and  he  ends  with  the  following  note  of  challenge:  ''If  the  other 
governments  of  the  world  believe  that  peace  could  be  fiui^her  stabilized  by  the 
acceptance  of  existing  American  offers,  express  or  implied,  the  road  is  open 
and  they  may  take  the  initiative."    (p.  152.)        Francis  Coi/r  db  Wolf 

Orundfragen  der  vdlkerrecMichen  Rechiafdhigkeit  und  Handlungsfdhigkeit  der 
Staaten.  By  Heinrich  Korte.  Berlin-Grunewald:  Verlag  fiir  Staats- 
wissenschaften  und  Geschichte,  1934.    pp.  xvi,  190.    Rm.  11. 

This  is  a  study  of  the  conceptions  of  ''international  personality''  (Rechts- 
fahigkeit)  and  "international  capacity  to  act''  of  the  States.  First  the 
author  investigates  the  relation  of  these  two  conceptions  with  the  concep- 
tions of  "membership  in  the  international  community,"  of  "recognition" 
and  of  "sovereignty."  There  the  study  of  these  two  conceptions  leads  the 
author  to  deal  extensively  with  the  different  forms  of  unions  of  States  and 
with  the  legal  figure  of  the  permanently  neutral  State. 

It  is  an  ambitious  study,  which  not  only  reviews  a  good  deal  of  the  litera- 
ture on  every  particular  problem,  but  which  attempts  to  base  this  theoretical 
study  on  a  broad  foundation  of  philosophy  of  law.  The  author  is,  in  spite 
of  his  opposition,  influenced  to  a  great  extent  by  the  ideas  of  the  "Vienna 
School."  His  assertions  of  the  autonomous  character  of  international  law, 
of  its  character  as  a  "law  of  codrdination,"  of  the  constitutive  character  of 
recognition  are  contradicted  by  his  own  statements.  The  problem  of  the 
supra-ordinated,  necessarily  heteronymous  character  of  every  legal  order, 
and  therefore  of  international  law,  must  not  be  confused  with  the  completely 
different  problem  of  the  procedure  of  creation  of  a  legal  order.  The  author 
is  opposed  to  the  "primacy  of  international  law."  But  he  admits  that  there 
are  rules  of  international  law  not  based  upon  the  consent  of  the  States;  he 
admits  that  the  States  are  subordinated  to  international  law;  he  denies  the 
possibility  of  absolute  sovereignty,  because  "the  law  presupposes  subordina- 
tion to  the  law."  But  that  is  exactly  all  that  the  "primacy  of  international 
law"  means.  And  these  concessions  of  the  author  are  logically  necessary 
because  he  aflSurms  the  existence  of  an  international  legal  community,  be- 
cause he  fully  recognizes  the  legal  character  of  international  rules,  because  he 
is  opposed  to  the  philosophy  of  Hegel,  according  to  whom  the  sovereign 
State  is  an  ultimate  value,  "the  realization  of  the  moral  idea." 

JOSBF  L.  KUNZ 

Manchuria^  Cradle  of  Conflict,  By  Owen  Lattimore.  Rev.  ed.  New 
York:  Macmillan  Co.,  1935.    pp.  xx,  343.    Index.    $3.00. 

This  able  work  was  written  just  before,  and  issued  just  after,  the  outbreak 
of  the  Sino-Japanese  conflict  in  September,  1931.  In  its  revised  form  it 
differs  from  the  first  edition  only  by  the  addition  of  two  chapters  entitled 
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''Manchukuo:  the  State  and  the  Theory"  and  'Tacific  Ocean  and  Great 
Wall."  The  entire  work,  including  the  two  added  chapters,  is  entirely  an 
interpretative  one,  with  scarcely  a  mention,  and  certainly  not  a  description, 
of  any  events  that  have  occurred.  It  thus  seeks  to  supply  an  understanding 
of  conditions  in,  and  relating  to,  Manchuria  which  will  enable  one  to  api»e- 
ciate  the  reasons  for,  and  the  significance  of,  the  recent  happenings  in  China's 
Eastern  Provinces.  This  purpose  is  admirably  performed.  The  very  great 
part  played  for  centuries  by  these  areas  in  Chinese  history  is  made  plain;  the 
significance  of  the  distinction  between  the  Mongols  and  the  Manchus  is 
shown;  and  the  extent  to  which  the  latter  had  become  essentially  Chinese 
even  before  the  end  of  the  Ming  Djmasty  in  1644,  while  the  former,  even 
to  the  present  day,  have  resisted  the  civilization  of  China,  is  emphasised. 
Especial  attention  is  also  directed  to  the  influence  of  Western  upon  Eastern 
civilization  and  to  the  part  that  this  conflict  of  cultures  may  be  expected  to 
play  in  the  future  of  Manchuria. 

Japan,  says  Mr.  Lattimore,  is  now  essentially  a  Western  nation.  West- 
ernization in  that  country  is  not  a  veneer.  It  has,  he  says,  affected  Japan  too 
vitally  to  be  called  merely  superficial.  This  is  not  true  of  China.  ^'While 
the  power  of  many  Western  inventions  has  been  recognized,  and  the  profit 
to  be  realized  from  many  Western  methods,  no  single  quality  of  the  West,  no 
subjective  conviction,  has  truly  appealed  to  the  Chinese.  The  Western 
style,  for  the  Chinese,  reveals  no  new  dispensation,  nor  any  opening  up  of 
fresh  and  desirable  or  morally  superior  worlds  of  inspiring  possibilities. 
There  is  nothing  in  it  that,  from  the  standard  of  Chinese  spiritual  values,  it 
would  be  disgraceful  to  go  without."  China,  Mr.  Lattimore  sa3^,  is  willing 
to  use  Western  methods  only  as  a  means  of  holding  off  the  aggressions, 
political  and  cultural,  of  the  West,  and  this,  he  declares,  is  of  profoimd  im- 
portance in  the  frontier  problems  of  Manchuria,  Mongolia  and  Chinese 
Turkestan.  Mr.  Lattimore  has  much  to  say  of  the  "frontier"  influence  of 
Manchuria  upon  China,  as  having  been  profoundly  different  to  that  exerted 
by  the  former  frontier  portions  of  the  United  States  upon  its  more  developed 
areas.  The  argument,  however,  is  one  that  cannot  be  summarized  within 
the  space  of  a  short  review. 

The  present  work  needs  to  be  read  in  connection  with  its  author's  earlier 
volumes  The  Mongols  of  Manchuria,  and  T?ie  Desert  Road  to  Turkestan, 
Taken  together,  these  three  volumes,  based  as  they  are  upon  an  intimate 
personal  knowledge,  and  illumined  by  a  keen  appreciation  of  the  meaning  of 
things  seen,  are  of  outstanding  value  to  those  who  seek  the  significance 
of  recent  events  in  Northeastern  Asia.  W.  W.  Willoughby 

Islands  vdlkerrechUiche  Stellung.    By  Ragnar  Lundborg.    Berlin-Grunewald : 
Verlag  ftir  Staatswissenschaften  und  Geschichte,  1934.    pp.  viii,  134. 
Index.     Rm.  14. 
For  thirty  years  Dr.  Lundborg  of  Sweden  has  been  a  student  of  the  rda- 
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tion  of  Iceland  to  Denmark  and  to  Norway.  With  considerable  regularity 
he  has  published  articles  on  the  subject.  In  this  book  he  supports  the  al- 
most unanimous  view  of  Icelandic  writers  in  opposition  to  the  views  of  sev- 
eral Danish  writers.  He  presents  the  thesis  that  from  930  A.D.  to  the  pres- 
ent Iceland  has  maintained  itself  as  a  sovereign  state.  During  this  period 
Iceland  has  made  two  important  treaties.  The  treaty  with  the  King  of 
Norway  in  1263  made  Iceland  an  hereditary  monarchy  with  the  same  indi- 
vidual as  King  of  Iceland  and  King  of  Norway.  After  the  Union  of  Kalmar, 
1380,  the  same  relationship  continued  with  the  sovereign  of  Denmark. 

The  second  treaty  is  that  of  1918  with  the  King  of  Denmark.  Prior  to  the 
negotiation  Denmark  recognized  the  independence  of  Iceland.  The  treaty 
specifies  that  the  two  are  sovereign  states  with  a  king  in  common  who  carries 
in  his  title  the  names  of  both  states.  Citizenship  is  separate;  but  Danes  en- 
joy the  same  rights  in  Iceland  as  Icelanders  and  reciprocally  the  Icelanders 
in  Denmark  enjoy  the  same  rights  as  Danes;  inshore  fisheries  are  specifically 
included.  Commerce  is  placed  on  the  most  favored  nation  basis.  Iceland 
expresses  the  desire  that  Danish  diplomatic  and  consular  officers  should  ad- 
minister its  foreign  affairs  in  accordance  with  instructions  prepared  by  the 
Government  of  Iceland.  If  Iceland  should  desire  to  accredit  its  own  dele- 
gates on  a  particular  mission  at  its  own  expense,  it  may  do  so  upon  giving 
notice  to  the  Danish  Ministry  of  Foreign  Affairs.  In  1934  Iceland  did  thus 
commission  its  own  attach^  in  the  Danish  legation  at  Oslo. 

Treaties  to  which  Denmark  had  become  a  party  prior  to  1918  were  to  be 
binding  on  Iceland.  Treaties  negotiated  thereafter  would  require  the  adhe- 
sion of  Iceland.  Moreover,  treaties  could  be  negotiated  that  would  bind 
Iceland  alone.  About  twenty  such  treaties  have  been  made.  Iceland  de- 
clared itself  to  be  a  neutralized  state;  Denmark  recognized  it  as  such  and 
agreed  to  notify  the  other  Powers.  Dr.  Lundborg  fiunishes  a  commentary 
upon  each  one  of  the  provisions. 

The  minority  party  in  Iceland  has  announced  as  its  objective  the  abolition 
of  the  kingship  and  the  assumption  of  complete  control  over  foreign  affairs. 
However,  Dr.  Lundborg  estimates  that  the  present  state  of  public  opinion  in 
Denmark  and  in  Iceland  would  indicate  that  the  treaty  is  satisfactory. 

Chables  E.  Hill 

Foreign  Bondholders  and  American  State  Debts.    By  Reginald  C.  McGrane. 
New  York:  Macmillan  Co.,  1935.    pp.  xii,  410.    Index.    $4.00. 

This  volume  gives  a  nation-wide  view  of  those  sixteen  American  debtor 
commonwealths  which  have  passed  through  periods  of  delinquency  or  de- 
linquency and  repudiation — five  northern  (Pennsylvania,  Indiana,  Illinois, 
Michigan,  Minnesota)  and  eleven  southern  (Maryland,  Virginia,  Tennessee, 
North  Carolina,  South  Carolina,  Georgia,  Florida,  Alabama,  Mississippi, 
Louisiana,  Arkansas).  Of  the  northern  group,  two  repudiated;  of  the 
southern  group,  the  last  eight  states  listed  above.    The  delinquencies  and 
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repudiations  are  traced  through  the  period  1830-70  to  tiieir  final  settlements 
with  bondholders,  leaving  debts  of  the  eight  repudiating  Southern  States 
still  outstanding  today. 

The  author  has  sifted  many  volumes  of  source  matmals  at  home  and 
abroad;  in  the  foreign  materials  are  included  the  reports — and  the  active 
assistance — of  Baring  Brothers  of  London  and  Hope  and  Company  of  Am- 
sterdam, both  of  which  houses  have  had  long  and  painful  experiences  with 
American  public  bonds.  The  author  has  made  this  study  in  economics  and 
public  finance  in  a  full,  acciu^te  and  probably  final  way — a  service  very  long 
needed  in  a  question  where  such  ignorance,  confusion,  and  unreasoning  re- 
sentment have  been  the  rule.  His  treatment  throughout  is  alwaj^  scientific 
and  fair.  Those  bonds  sold  before  the  Confederate  War  and  the  bayonet 
bonds  of  war  and  reconstruction  are  very  carefully  separated.  Professor 
McGrane  gives  a  clear,  full  treatment  of  the  effects  of  various  defalcations 
and  repudiations  on  American  credit,  both  state  and  national,  in  mon^ 
markets  abroad.  Legislative  and  executive  methods  in  the  sixteen  states 
are  portrayed  from  materials  drawn  from  their  authentic  political  history, 
and  the  careless,  stupid,  and  corrupt  methods — in  notorious  violation  of 
statutes  and  constitutions — are  detailed  with  an  impartial  hand. 

In  the  matter  of  redress,  judicial  or  political,  for  the  foreign  bondholders— 
or  the  lack  of  redress — ^the  book  is  less  satisfactory.  The  various  judicial 
decisions  of  state  or  national  courts  are  given  rather  brief  analysis;  the  titles 
of  principal  cases  are  often  omitted  entirely,  though  the  page  references  to 
reports  are  supplied.  The  suability  of  repudiating  states  in  their  own  or 
federal  or  international  tribunals  is  not  suflSciently  explored;  only  a  brief 
mention  is  made  of  the  Monaco  case,  decided  unanimously  in  favor  of 
Mississippi  by  the  Supreme  Court  in  May  1934.  The  vital  point  in  the 
whole  question  has  been  the  denial  of  justice,  actual  or  all^^,  for  the 
bondholders. 

Nevertheless,  this  study  is  a  substantial  and  convincing  contribution 
to  the  economic  and  political  truths  in  this  embittered  and  perennial 
question. 

Bessie  C.  Randolph 

The  JurMic  Siatiia  of  Egypt  and  the  Sudan.    By  Vernon  A.  O'Rourke, 
Baltimore:  Johns  Hopkins  Press,  1936.    pp.  184.    Index.     S1.50. 

The  subject  of  sovereignty  has  perturbed  political  scientists  very  much  as 
the  subject  of  grace  has  preoccupied  the  theologians.  Both  subjects  seem  to 
have  a  fatal  attraction  to  lure  one  into  bjrpaths  and  labyrinths. 

Sovereignty,  to  many,  is  the  touchstone  by  which  to  test  the  exact  politi- 
cal status  of  states  in  international  law.  But  the  principal  difficulty  is  to 
reach  a  substantial  agreement  concerning  the  precise  meaning  and  scope  of 
sovereignty.  One  is  tempted  to  paraphrase  Shakespeare  by  asking:  "Where 
is  sovranty  bred,  in  the  heart  or  in  the  head?    How  begot,  how  nourished?" 
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The  answer  is  about  as  elusive,  and  one  is  inclined  to  believe  that  the  concept 
of  sovereignty  as  a  reliable  test  of  the  rights  and  obligations  of  states  under 
international  law  is  perhaps  very  much  of  a  ''fancy/'  or  ignis  fatuiia. 

Dr.  O'Rourkei  in  his  eictremely  interesting  monograph  concenung  The 
Juristic  Status  of  Eg3rpt  and  the  Sudan,  most  unfortunately  has  gone  aground 
on  the  treacherous  dioals  of  sovereignty.  Without  achieving  a  clear-cut 
definition  of  sovereignty,  his  analysis  of  the  facts  of  the  situation  rather  com- 
pels the  conclusion  that  one  must  find  some  other  criterium  by  which  to  judge 
such  political  abnormalities  as  Eg3rpt,  Morocco,  S3rria,  Palestine,  and  Man- 
churia. The  status  of  Egypt  unquestionably  presents  a  difficult  and  fasci- 
nating problem.  It  is  a  most  anomalous  and  abnormal  situation.  As  for 
the  Sudan,  its  proper  classification  is  baffling. 

So  eictraordinary  are  these  two  problems  of  Egypt  and  the  Sudan  that  they 
defy  ordinary  methods  of  analysis.  In  view  of  the  inability  of  political 
scientists  to  establish  an  absolute  norm  of  sovereignty  by  which  to  test  all 
international  political  entities,  it  would  appear  desirable  to  apply  the  reverse 
method.  Why  not  test  theories  of  sovereignty  by  just  such  concrete  in- 
stances as  Eg3rpt  and  the  Sudan?  May  we  not  be  constrained  to  revise  any 
prepossessions  we  may  have  respecting  this  mysterious  and  sacred  political 
tenet? 

The  writer  of  this  comment  is  inclined  to  believe  from  his  reading  of  Dr. 
O'Rourke's  monograph  that  a  different  conception  of  sovereignty  may  have 
to  be  evolved  to  meet  just  such  "psychopathic**  cases  of  "impaired"  sov- 
ereignty, of  "qualified''  independence  under  international  law.  He  ventures 
to  suggest  the  thought  that  from  the  external  point  of  view,  sovereignty 
might  properly  be  considered  as  primarily  a  question  of  aumership  or  title. 
Whether  dealing  with  a  political  entity  such  as  Ireland,  Eg3rpt,  or  Man- 
churia, is  not  the  real  basic  problem  "who  is  the  owner?"  Whatever  the 
outward  form  of  the  state,  a  protectorate,  dominion,  dependency,  mandate, 
or  other  anomaly,  the  fundamental  issue  would  seem  to  be  whether  the 
people  of  the  territory  concerned  have  the  consciousness  of  being  its  actual 
oymers.  If  they  have  this  consciousness,  this  conviction,  then  any  limita- 
tions on  their  freedom  of  action  as  an  independent  state  should  be  deemed  to 
be  of  a  temporary  character,  as  a  stage  in  its  political  evolution.  The  anal- 
ogy readily  suggests  itself  of  the  relationship  of  guardian  and  minor.  The 
former  does  not  function  by  his  own  right,  but  merely  for  the  better  protec- 
tion of  the  minor  and  of  his  interests. 

Still  another  analogy  comes  to  mind,  namely,  the  ownership  and  the  con- 
trol of  an  automobile.  The  owner,  by  reason  of  a  temporary  or  a  prolonged 
incapacity,  may  be  unable  to  drive  his  own  car.  He  may  permit  another  to 
take  the  wheel.  Or  someone  may  actually  usurp  the  wheel  in  an  emergency. 
In  any  case,  the  ownership  of  the  car  should  be  clearly  established,  irrespec- 
tive of  the  question  of  actual  control. 

It  is  here  that  Dr.  0*Rourke  seems  to  have  gone  astray.    Having  found 
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no  substantial  agreement  on  sovereignty  as  an  absolute  standard  of  inter- 
national independence,  he  has  failed  to  maintain  a  clear  distinction  between 
the  possession  of  sovereignty,  and  the  exercise  of  sovereignty.  It  may 
readily  be  admitted  that  the  temporary  and  irregular  exercise  of  sovereignty, 
as  in  the  case  of  a  military  invasion,  does  not  imply  the  transfer  of  sover- 
eignty. Dr.  O'Rourke  apparently  senses  the  need  of  a  distinction  between 
the  exercise  and  possession  of  sovereignty  by  having  recourse  to  such  sig- 
nificant expressions  as  "Great  Britain's  paramountcy  in  Egypt,"  ''complete 
control,"  "supremacy,"  "client  state,"  "Egjrpt's  growing  independence," 
"demand  for  greater  independence  from  external  restraint,"  "impairing 
Egypt's  independence,"  "effectively  sovereign,"  etc.,  etc.  What  has  so 
confused  the  problem  of  Eg3rpt  has  been  undue  emphasis  on  the  active 
inierverdion  of  England  in  Eg3rptian  affairs  and  varying  degrees  of  control 
both  in  internal  and  external  matters.  There  is  a  tendency  to  ^ore  the 
fact  that  throughout  the  political  evolution  of  Egypt,  beginning  with  the 
rebellion  of  Mohammed  Ali  in  1841,  the  elevation  of  his  successor  Ismail 
Pasha  to  the  rank  of  Khedive  in  1866,  the  British  occupation  of  Elgypt  in 
1882,  the  military  control  of  the  country  by  Great  Britain  during  the  World 
War  and  proclamation  of  a  Protectorate,  the  conferring  on  Prince  Huesein 
of  the  title  of  Sultan,  and  finally  the  British  declaration  of  February  28, 1922, 
recognizing  Egypt  "as  an  independent  sovereign  state,"  may  be  discerned  a 
certain  national  consciousness  on  the  part  of  the  Egyptians.  The  actual 
ownership  and  real  possession  of  Eg3rpt  would  never  seem  to  have  been  com- 
pletely and  irretrievably  reposed  in  the  hands  of  Great  Britain.  That 
Power,  for  reasons  of  its  own  affecting  the  safety  of  the  British  Empire,  has 
seen  fit  to  claim  in  varying  degrees  the  exercise  of  sovereignty  without  ever 
having  the  actual  possession  of  sovereignty. 

Concerning  the  status  of  the  Sudan  from  the  time  of  the  inclusion  of  that 
inchoate  domain  in  1841  under  the  control  of  Egypt,  through  the  successful 
Mahdist  rebellion  of  1883,  its  eventual  defeat  in  1898,  and  the  creation  of  a 
"condominium"  or  "joint  tenancy"  over  the  Sudan  by  Great  Britain  and 
Egypt  in  1899,  there  is  no  clear  evidence  of  that  national  consciousness,  or 
sense  of  ownership  by  the  inhabitants  of  the  Sudan  which  would  appear, 
from  the  psychological  point  of  view,  so  essentially  significant  in  detenmning 
its  political  status.  It  is  a  situation  which  calls  for  clarification,  though 
Great  Britain,  for  its  own  reasons,  may  prefer  to  leave  it  "definitely  am- 
biguous." 

It  may  be  seen  that  Dr.  O'Rourke  has  presented  a  most  interesting  and 
fascinating  series  of  problems  in  his  monograph.  One  is  challenged  to 
pursue  these  problems  in  order  to  attain  a  clarification  of  the  troublesome 
theory  of  sovereignty  itself.  Any  work  which  succeeds  in  creating  diflS- 
culties  and  doubts  is  certainly  to  be  commended,  even  though  the  author 
may  not  have  been  able  to  indicate  the  right  solution. 

Philip  Marshall  Brown 
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La  Mandchaurie  et  le  ConftU  SituhJapanais  deoani  la  SociiU  des  NaHona.    By 
A.  R.  Tulli6.    Paris:  RecueU  Sirey,  1935.    pp.  iv,  379. 

The  author  declares  his  work  to  be  one  of  good  faith.  Placing  aside  his 
instinctive  S3rmpathies  and  prepossessions,  his  aim,  he  says,  is  to  seek  truth 
humbly  ^nd  loyally  by  a  prolonged  and  methodical  effort.  He  devotes  230 
pages  to  an  examination  of  the  conditions  leading  up  to  the  Japanese  military 
invasion  of  Manchuria,  beginning  on  the  night  of  September  18, 1931,  90  to 
the  controversy  before  the  League,  and  25  pages  to  some  general  conclusions. 
In  result,  he  finds  that  the  Commission  of  Enquiry  of  the  League,  whose 
findings  were  accepted  by  the  Assembly  of  the  League  in  its  report  of  Feb- 
ruary 24, 1933,  erred  in  ahnost  every  respect  as  to  the  essential  facts  involved 
in  the  controversy,  or,  at  least,  as  to  the  significance  to  be  attached  to  such 
facts;  that  Japan  had  no  option  but  to  resort  to  arms;  that  all  her  subse- 
quent military  operations  were  necessitated  by  the  ''provocative"  acts  of 
the  Chinese;  and  that  the  various  pleas  of  justification  for  her  actions  ad- 
vanced by  Japan  were  all  good  in  morals  as  well  as  law.  China,  he  says,  was 
thus,  from  the  beginning,  and  throughout  tiie  controversy,  100  per  cent,  in 
the  wrong,  and  the  members  of  the  League,  to  an  almost  equal  extent,  were 
mistaken  in  their  judgments.  Manchuria  was  never  an  integral  part  of 
China;  the  anti-Japanese  boycott  was  an  imdeclared  war  waged  by  China 
against  Japan;  the  Chinese  inhabitants  of  Manchuria  desired  the  establish- 
ment of  the  independent  ''State  of  Manchukuo" ;  and  the  recognition  of  that 
"State"  by  Japan  was  not  in  violation  of  any  general  principles  of  inter- 
national law  or  incompatible  with  any  treaties  to  which  Japan  was  a  sig- 
natory. Japan  provides  in  Asia  "the  sole  element  of  order,  the  only  rampart 
against  the  debilitating  doctrines  of  Moscow."  As  for  the  misguided  and 
maladroit  League  of  Nations,  it  attempted  a  task  for  which  it  was  not  in- 
tended. "It  made  an  international  question  of  a  difference  the  origin  of 
which  was  purely  local  and  which  could  have  been  easily  settled,  as  proposed 
by  the  Japanese  Government,  by  direct  negotiations  between  the  Chinese 
authorities  and  the  Japanese  commander."  In  result,  says  M.  Tulli6,  the 
League  "has  gained  nothing  either  in  prestige  or  power.  Its  great  error  was 
that  it  believed  itself  able  to  play  the  r61e  of  a  super-State,  to  control  all 
differences,  all  conflicts  by  simple  decisions  or  recommendations  inspired  by 
certain  absolute  principles  which  should  be  applied  to  all  peoples  and  in  all 
eases  in  spite  of  the  enormous  diversities  of  temperament,  mentality,  aspira- 
tions and  interests  which  constitute  the  prodigious  mosaic  of  human  society. 
Thus,  when  it  intervened  in  the  Sino-Japanese  conflict,  with  its  essentially 
European  outlook,  its  occidental  methods,  and  its  insuflScient  powers,  it 
foredoomed  itself  to  failure." 

W.  W.  WUiLOUGHBY 
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Labor  in  the  League  System:  A  Study  of  the  International  Labor  Organization  in 
Relation  to  International  Administration.  By  Francis  Graham  Wilson. 
Stanford  University  Press,  1934.    pp.  xii,  384.    Index.    $4.00. 

This  is  certainly  the  best  balanced  account  of  the  International  Labor 
Organization  that  has  appeared  up  to  now.  It  is  inclusive  in  its  coverage  of 
the  varied  phases  of  the  Organization.  It  comprises  both  economic  and 
institutional  aspects,  its  constitutional  and  juridical  nature  as  well  as  its 
social  and  humanitarian  aims  and  accomplishments.  It  is  an  academic, 
objective  and  comprehensive  survey,  well  organized  and  focused,  and 
written  with  a  single  and  consistent  clarity  of  expression.  It  is  a  most  use- 
ful analysis  for  the  student  as  well  as  the  more  general  reader. 

The  author  qualified  for  his  task  not  only  by  years  of  study  of  original 
documentary  material,  but  by  observation  at  the  central  office  of  the  Or- 
ganization at  Geneva  and  by  contacts  with  those  who  run  the  institution. 
This  is  said  to  strengthen  the  author's  claim  to  competence,  not  to  imply  that 
he  has  prepared  an  officialese  defense  of  the  Organization.  The  emphasis  is, 
however,  upon  the  documentary  analysis.  More  personal  contacts  and 
longer  sojourn  and  observations  at  Geneva  would  no  doubt  have  given  more 
understanding  of  the  larger  spirit  of  the  Organization  which  is  frequently  lost 
in  the  academic  precision  and  orderliness  which  admittedly  and  desirably 
characterize  the  study. 

The  title  reveals  the  author's  imderstanding  of  the  institutional  nature  of 
the  Organization.  ''Labor  in  the  League  System"  was  in  fact  the  basic  and 
original  conception  of  the  nature  of  the  Organization  in  the  minds  of  the 
founders.  The  French  text  of  the  Labor  Charter — as  juxtaposed  to  the  Cove- 
nant— speaks  of  Vensemble  des  institutions  de  la  SociM.  Professor  Wilson, 
as  far  as  I  know,  uses  that  for  the  first  time  in  the  English  properly  to  de- 
scribe the  Organization  and  its  place  among  the  international  agencies  at 
Geneva.  He  is  also  correct  in  emphasizing  its  administrative  nature,  its 
non-sovereign  codperative  character  which  makes  it  possible  to  include 
countries  as  far  apart  as  the  United  States  and  Russia. 

The  bulk  of  the  volimie  describes  the  machinery  and  functioning  of  the 
Organization.  The  best  chapter,  however,  is  Chapter  XI  on  the  underljring 
theories  and  principles  which  make  the  Organization  not  merely  an  adminis- 
trative machine  but  a  vital  going  concern.  L.  M. 

Jus  Gentium  Methodo  Scientifica  Pertractatum.  By  Christian  Wolff.  (The 
Classics  of  International  Law,  edited  by  James  Brown  Scott.)  Oxford: 
Clarendon  Press;  London:  Humphrey  Milford;  New  York:  Oxford  Uni- 
versity Press,  1934.  2  vols.  Vol.  I — Photographic  reproduction  of  1764 
ed.  pp.  Ivi,  423;  Vol.  II,  English  trans,  by  Joseph  H.  Drake.  Introduc- 
tion by  Otfried  Nippold.    pp.  lii,  565.     Index.     $10.00. 

Christian  Wolff  was  perhaps  the  most  influential  writer  on  international 
law  of  the  eighteenth  century.    His  influence  flowed  not  only  from  his 
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reputation  in  other  fields — ^mathematios,  philoeophy  and  theology — ,  from 
the  voluminousness  of  his  writings,  from  the  notoriety  of  his  philosophical 
controversies,  but  also  from  the  logic,  completeness  and  definiteness  of  his 
treatise  on  international  law,  first  published  in  1749,  as  the  ninth  volume  of 
his  Jiu  Naturae  et  Oentium.  This  volume  was  followed  in  1750  by  the 
InstUutionea  Juris  Naturae  et  OenUum. 

This  book  does  not  bristle  witii  quotations  and  citations  as  do  those  of 
Wolff's  predecessors,  Gentili,  Grotius,  Pufendorf  and  Bynkershoek.  In- 
stead, Wolff  expresses  his  conception  of  the  law  in  a  series  of  brief,  logically 
integrated  paragraphs,  each  followed  by  an  equally  brief  explanatory  note 
printed  in  different  tjrpe*  His  views  on  most  of  the  questions  of  inter- 
national law  discussed  at  his  time  and  at  the  present  time  are  there  stated 
clearly  and  definitely. 

While  it  is  evident  that  Wolff  leans  heavily  upon  Grotius,  whose  name 
occasionally  appears  in  his  commentary,  yet  he  was  an  original  thinker,  who 
did  not  hesitate  to  differ  from  his  master  on  many  points.  He,  however, 
carried  on  the  tradition  of  the  Grotian  school  which  rested  international  law 
upon  the  two  legs  of  natural  law  and  voluntary  law.  Thus  he  restored  the 
equilibrium  which  had  been  shifted  rather  far  to  the  left  by  the  naturalism 
of  Pufendorf  and  then  rather  far  to  the  right  by  the  positivism  of  Bynkerr 
shock. 

Wolff  insisted,  as  had  Victoria  and  Grotius  before  him  and  as  did  West- 
lake  and  others  after  him,  that  the  volimtary  law  of  nations  required  the 
positing  of  a  community  of  nations  or  civiiae  maxima.  This  led  him  to 
recognize  the  interests  of  this  community,  such,  for  instance,  as  the  general 
suppression  of  war,  as  a  factor  not  less  important  in  the  development  of 
international  law  than  the  interests  of  the  particular  states.  Thus  he  clearly 
voices  the  opinion,  often  expressed  oflScially  in  recent  years,  that  war  ought 
not  to  be  made  against  a  state  willing  to  submit  its  case  to  arbitration 
(Section  572),  and  that  non-participants  in  a  war  may  assist  him  who  is 
carrying  on  a  just  war  but  must  not  assist  him  who  is  carrying  on  an  unjust 
war  (Section  656).  In  a  doubtful  case,  however,  or  a  case  in  which  the 
neutrars  interest  in  abstention  is  obvious,  assistance  may  be  refused  to 
both  (Section  674). 

Vattel  tells  us  that  his  treatise,  which  appeared  in  1758,  originated  in  a 
desire  to  render  Wolff  into  more  readable  language.  He,  however,  disagreed 
with  his  master  as  to  the  assumption  of  a  civitaa  maxima^  and  through  the 
popularity  of  his  writing  turned  international  law  in  the  direction  of  denying 
any  general  interest  of  humanity  as  a  whole  and  of  developing  positive 
international  law  entirely  from  the  consent  of  states.  Wolff's  opinion  on  this 
point  is  perhaps  more  widely  accepted  by  international  lawyers  today  than  is 
that  of  his  facile  expositor.  Agreement  cannot  provide  a  basis  for  positive 
law  unless  made  within  a  community  whose  law  requires  the  observance  of 
agreements. 
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It  is  therefore  fortunate  that  students  now  for  the  first  time  have  the  op- 
portunity to  read  Wolff  himself  in  English.  There  was  a  French  translation 
of  the  Jus  Gentium  in  1767-8,  and  the  InstUuUanes  was  translated  into  both 
German  and  French,  but  American  libraries  have  g^ierally  had  nothing  but 
the  Latin  text  which  repelled  modem  students. 

Dr.  Otfried  Nippold's  biographical  and  critical  introduction  treats  the 
subject  with  enthusiasm  and  erudition  and  adds  greatly  to  the  value  of  the 
work.  The  Carnegie  Endowment  for  International  Peace  is  to  be  con- 
gratulated on  adding  this  volume  to  the  ^'Classics."  The  edition  used  is 
that  of  1764  and,  as  is  customary  in  the  series,  the  original  text  is  reproduced 
in  facsimile.  The  English  tnmslation  is  adequately  done  by  Joseph  H. 
Drake,  and  the  volumes  are  adorned  by  two  engravings  of  the  author. 

QuiNCT  Wbight 

VdXkerrechi.    By  Ernst  Wolgast.    Beriin:  Georg  Stilke,  1934.    pp.  liv,  302. 
Index.    Rm.  12. 

Professor  Wolgast,  a  distinguished  international  lawyer  who  has  given 
us  interesting  monographs,  presents  here  a  text-book  on  the  whole  inter- 
national law.  The  book  is  enriched  by  a  very  valuable  systematic  list  of  all 
collective  treaties,  a  list  elaborated  by  Kurt  Rdhland.  Wolgast's  work, 
written  especially  for  the  use  of  German  students,  is  restricted  to  the  essen- 
tial things.  Its  philosophical  basis  is  Tdnnies'  distinction  betwe^i  ^'so- 
dety"  and  ''union."  The  international  community  is,  according  to  the 
author,  overwhelmingly  "society"  rather  than  ''union." 

As  regards  the  presentation  of  the  body  of  rules  of  international  law,  we 
can,  with  some  exceptions,  mostly  agree.  But  the  most  characteristic 
feature  of  this  treatise  is  the  spirit  which  pervades  it:  bitter  resentment 
against  the  order  established  by  the  Versailles  Treaty — Lord  Snowden's 
words  on  the  necessity  of  revising  this  treaty  are  the  motto  of  the  whole 
book — ^and  a  dogmatic  National  Socialist  credo.  The  book  is,  according  to 
the  words  of  the  author,  "bom  out  of  the  spirit  of  the  German  regeneration,^' 
"orientated  at  the  speeches  and  writings  of  the  Leader." 

International  law,  according  to  the  author,  is  a  law  of  co5rdination, 
based  alone  upon  the  consent  of  the  states.  It  is  closely  related  to  politics; 
it  is  characterized  by  its  dealing  with  "dynamic  destiny,  mjnsterious  and 
fateful,"  and  by  its  rule  of  freedom  to  resort  to  war.  To  prevent  war — even 
if  a  possible  goal  of  a  treaty — is  not  the  meaning  of  international  law  and 
cannot  be  its  meaning.  For  it  is  nothing  but  the  normative  expression  of 
real  situations,  the  law  of  the  stronger.  But  its  basic  principle  of  the 
equality  of  states  may  render  it  also  a  weapon  of  the  weaker  state. 

Pacifism  and  the  movement  la  paix  par  le  droits  the  author  asserts,  embody 
a  radically  wrong  conception  of  the  world,  defended  either  by  the  heaH  pos- 
sidenies,  or  by  naive  idealists,  or  by  those  who  make  their  living  from  these 
movements.    The  veiling  of  the  real  facts  is  due  to  the  growing  influence  of 
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women  and  of  men  of  a  feminine  mind  on  public  opinion.  Nothing  has 
changed  in  the  post-war  world.  The  artificial  creation  of  a  law  for  the  pre- 
vention of  war — due  also  to  an  erroneous  "over-estimation  of  the  intellec- 
tual"— ^was  bom  out  of  the  desire  of  the  victors  to  secure  the  spoils  of  the 
World  War,  does  not  constitute  progress  in  international  law,  but  is  simply 
Allied  foreign  policy. 

Sovereignty — correctly  understood — ^the  author  tells  us,  is  tiie  raison 
d'Hre  of  the  modem  state.  And  he  laments  that  honor  and  dignity  of  the 
state,  which  have  been  made  the  center  of  politics  by  National  Socialism, 
are  no  longer  understood :  witness  the  omission  of  the  clause  of  national  honor 
and  vital  interests  from  arbitration  treaties.  For  the  states  are,  as  the 
author  tells  many  times,  ''those  great  and  dark  entities,  full  of  mystery." 
The  mystic,  irrational  aspect  is  stressed :  economic  things  play  only  a  very 
secondary  r61e  in  the  life  of  states. 

The  League  of  Nations  is,  according  to  Wolgast,  h3rpocritical  cant.  The 
League  mandates  are  ''sanctimonious  forms  of  certain  cases  of  robbery" — 
together  with  the  "war-guilt  lie,"  "one  of  the  most  disgusting  chapters  of 
world  history."  The  Kellogg  Pact  is  only  a  system  of  thought,  contradicted 
by  the  system  of  real  life. 

Wolgast  is,  of  course,  against  "diplomacy  by  conference":  only  bilateral 
treaties — German-Polish  Treaty  of  1934.  National  Socialism,  which  "un- 
derstands international  law  from  the  point  of  view  of  racial  jurisprudence," 
is  a  new  international  principle.  The  author  proposes  e.  g.  to  begin  the  re- 
building of  the  laws  of  war  by  treaties  between  the  German  and  Scandinavian 
nations,  which  "have  the  same  sense  for  E}uropean  honesty,  honor  and 
chivalry."  National  Socialism,  especially  if  it  should  become  universal,  is 
perhaps  the  basis  of  a  new  and  genuine  League  of  Nations.  For,  in  spite  of 
all  bitter  criticisms  and  acid  irony,  Wolgast  insists  on  the  elementary  neces- 
sity of  a  higher  union  above  the  states,  open  to  the  dynamic  element  and 
based  upon  justice. 

Wolgast's  criticisms  are  certainly  partly  true.  On  the  other  hand,  it  is 
easy  to  show  that  he  sometimes  exaggerates  very  much;  that  he,  in  other 
cases,  resents  the  things  from  a  highly  one-sided  standpoint.  Further,  all 
statements  based  on  party  dogmas  must,  of  course,  be  wholly  unconvincing 
to  him  who  is  not  a  member  of  the  sect.  The  violence  and  sarcastic  irony  of 
some  comments  may  sound  nearly  hysterical  in  the  ears  of  a  citizen  of  a  more 
fortunate  nation.  But  to  the  objective  mind  the  reading  of  this  book, 
written  by  a  scholar  and  fine  thinker,  shows  the  tragedy  of  Germany,  the 
profound  revolt  of  the  nation  against  the  established  order.  And  whoever 
reads  this  book,  must,  even  if  he  completely  disagrees  with  the  author,  won- 
der whether  there  is  hope  for  a  real  and  lasting  peace  in  Europe  as  long  as  the 
strongest  nation  of  the  Continent  believes  itself  to  be  justified  in  taking  such 
an  attitude.  Josbf  L.  Kuns 
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Briefer  Noticei 

71  Reqvimto  deW  BffettivUi  deW  Ocatpazione  in  Diritto  Intt 
By  Rol^rto  Ago.  (Roma:  Anonima  Komana  Editoriale,  1034 
12  L.)  This  monograph  treats  of  the  effectivenees  of  occupation  ol 
Intemational  jurisprudence  is  divided  on  that  point.  After  bavin 
this  controversial  issue  (Chap.  1)  the  author  gives  a  hiBtoiy  of  t 
(Chap.  2)  and  of  the  practice  (Chap.  3) .  In  the  4th  chapter  1 
bis  own  theory.  The  inchoate  title  conferred  by  discovoy  is  1 
final  and  definitive  hy  a  de  facto  relation  (rapporto  di  fatto,  p. 
settlement  may  assume  various  forme  (p.  109),  dependent  upon 
economic  conditions  (p.  106  ff ) .  But  an  uninterrupted  exercise  of 
is  not  necessary  (p.  98) :  loss  of  de  facto  relations  is  not  aban< 
territorial  sovereignty  (p.  99  fF).  The  most  important  conseqU' 
author's  doctrine  is:  sovereignty  in  polar  regions  has  been  aoqui 
far  as  de  facto  relations  reached  at  the  time  of  the  occupation,  a 
which  coincides  fully  with  that  of  the  reviewer.  The  author  is  fa 
the  material  wiUi  which  he  is  working.  The  l^al  reasoning  is  cc 
book  is  valuable  to  anyone  interested  in  the  topic  which  it  discuf 

Rinx 

Canada.  An  American  Nation.  By  John  W.  Dafoe.  (New 
lumbia  University  Press,  1935.  pp.  x,  134.  Index.  92.00.)  T 
interest  in  Canadian-American  relations  will  be  encouraged  by  tb 
given  under  the  Julius  Beer  Foundation,  Columbia  University.  T 
Mr.  John  W.  Dsfoe,  enjoys  a  wide  reputation  as  editor  of  the  Wit 
Press,  and  the  same  intelligent  leadership  which  he  has  ^ven  to 
in  Canada  is  evidenced  in  (bis  study.  It  displays  no  scholarly  rei 
hifl  other  books,  but  his  intimate  knowledge  of  political  life  and  pul 
in  Canada  marks  him  as  an  extremely  able  interpreter.  Findmg 
foundation  in  the  structures  of  government  in  the  early  Americi 
social  attitudes  and  political  beliefs,  he  shows  how  these  inherited 
aptitudes  influenced  Canadian  development  particularly  with  r 
the  contribution  directly  or  unconsciously  made  by  the  United  St 

IntemationalerSchutzvonAnieiheglaiibigem.  ByMartinDoml 
Manische  Verlags-  und  Universttatx-Buchhandlung,  1934.  pp.  0 
The  fundamental  thesis  of  this  booklet — ^that  there  is  need  of  j 
tional  institution  to  consolidate  the  interests  of  holders  of  forei; 
is  one  which  has  often  been  discussed  in  professional  jouma 
the  author's  analysis  of  the  shortcomings  of  existing  national 
tions,  such  as  the  American  Foreign  Bondholders'  Protective  Cc 
new.  Dr.  Domke's  contribution  lies  in  (1)  his  effort  to  define 
more  closely  the  characteristics  essential  to  any  proposed  organ 
this  connection  he  examines  some  existing  intemational  oi^antBal 
might  be  made  use  of,  such  as  the  Bank  for  International  Settli 
League  Loans  Committee,  and  the  International  Chamber  of  C 
(2)  his  insistence  that  the  creation  of  such  an  intemational  inst 
sine  qua  non  for  the  re-opening  of  the  intemational  flow  of  capiti 
his  belief  that  the  Permanent  Court  of  International  Justice  is  m 
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act  as  arbiter  in  most  disputes  arising  between  creditors  and  debtor  govern- 
ments. The  fact  that  the  author  builds  up  his  case  with  ample  reference  to 
the  current  problems  facing  creditors  in  these  depression  years  and  to  the 
opinions  and  conclusions  expressed  at  the  World  Economic  Conference  makes 
his  discussion  of  the  need  of  an  international  organization  much  more  con- 
vincing than  many  of  the  theoretical  articles  which  have  appeared  heretofore. 
The  gradually  increasing  body  of  literature  on  this  subject  is  evidence  both 
of  the  pressing  nature  of  the  problem  and  of  the  inadequacy  of  the  national 
machinery  now  available  for  its  solution.  It  would  appear  to  be  but  a  matter 
of  time  before  more  concrete  steps  will  be  taken  to  effect  the  new  machinery. 

Walter  H.  C.  Laves 

The  Foreign  Policy  of  the  Powers,  By  Jules  Cambon,  Richard  von  Euhl- 
mann,  et  als.  (New  York :  Harper  &  Bros.,  1936.  pp.  vi,  161.  $1.60.)  This 
little  volimie  is  a  symposiimi  of  short  essays  by  eminent  foreign  ministers  or 
ambassadors  of  the  seven  great  Powers,  in  which  they  attempt  to  present  the 
fundamental  bases  upon  which  their  respective  foreign  policies  rest.  They 
originally  appeared  in  Foreign  Affairs  and  have  now  been  brought  together 
with  a  brief  introduction  by  Hamilton  Fish  Armstrong.  Jules  Cambon  very 
cleverly  bases  the  policy  of  France  upon  security,  which  requires,  as  it  always 
has,  a  balance  of  power.  No  mention  is  made  of  the  rather  imeven  weighting 
of  the  scales  since  the  Treaty  of  Versailles.  In  seeking  the  imderl3ring  factors 
dictating  German  foreign  policy,  Richard  von  Kuhlmann  concedes  that  the 
problem  is  difficult  because  of  the  recent  establishment  of  the  German  Reich. 
Nevertheless,  the  keystone  he  finds  is  Germany's  geographical  position  which 
for  centuries  made  her  the  ''military  highroad,  the  foraging  groimd"  between 
Austria  and  France.  Her  one  policy  of  safety  is  "to  prevent  the  formation 
of  powerful  new  coalitions  against  herself,"  and  her  definition  of  security 
includes  the  maintenance  of  the  world's  respect.  Sir  Austen  Chamberlain 
concedes  that  the  Englishman  distrusts  logic,  and  rightly,  because  men  are 
not  governed  by  logic.  He  finds  that  empiricism  is  the  powerful  factor  in 
British  foreign  policy  and  the  method  is  "muddling  through."  Nevertheless, 
he  points  out  that  Great  Britain's  status  as  an  island  separated  by  a  very 
small  strip  of  water  from  the  mainland  of  Europe,  with  necessary  connections 
with  a  wide-flung  empire,  dictates  the  basic  principles  of  British  foreign  policy. 

Graham  Stuart 

International  Organization.  By  R.  Yorke  Hedges.  (London:  Sir  Isaac 
Pitman  ft  Sons,  Ltd.;  New  York:  Pitman  Publishing  Corporation,  1936. 
pp.  X,  212.  Index.  $3.00.)  This  little  book  is  characterized  by  a  power  for 
concise  and  accurate  statement.  It  is  avowedly  introductory,  and  while  too 
brief  to  be  profoimd,  it  is  penetrating.  The  reader  is  led  from  the  notion  of 
the  State,  through  their  interrelations  and  the  law  which  controls  them,  into 
the  realm  of  the  international  unions  and  the  League  of  Nations.  Part  11 
expounds  the  methods  of  pacific  settlement  of  international  disputes  with 
most  emphasis  on  arbitration  and  judicial  settlement.  The  chapter  here  on 
"Legal  and  Political  Disputes"  is  interesting  but  out  of  key.  Part  III,  "In- 
ternational Cooperation"  is  a  terse  exposition  of  mandates,  minorities,  labor 
and  other  problems  from  the  organizational  standpoint.  There  are  a  number 
of  docxunents  in  the  appendices.  Professor  Hedges  takes  a  realistic  view 
but,  regarding  the  force  of  public  opinion,  ends  on  too  optimistic  a  note  for 
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Professor  Paul  Mantoux  who  contributes  a  foreword.    A  reliable  book  for 
the  layman  and  a  useful  couf  d'oeU  for  the  beginning  student. 

Phillip  C.  Jebsup 

La  Dimocratie.  Eaaai  Sociologique,  Jwridique  et  de  Politique  MotoIb. 
By  Rodolphe  Laun.  (Paris:  Librairie  Delagrave,  1933.  pp.  228.  Index. 
Fr.  45.)  This  volume,  which  appears  as  the  fourth  of  the  series  of  the 
Bibliothi(iue  de  VInatUxU  International  de  Droit  Public,  is  an  elaborately 
sustained,  critical  and  well-documented  thesis  upon  the  true  nature  of  democ- 
racy, in  which  the  author  attempts  to  distinguish  between  subjective  and 
objective  elements  and  to  reach  "scientific"  conclusions.  Successive  chapters 
deal  with  the  Social  Structure  of  Democracy,  the  Legal  Principles  of  Democ- 
racy and  the  Moral  Aspects  of  Politics.  The  author  aflBrms  that  the  history 
of  the  world  shows  an  abandonment  of  recourse  to  violence  and  the  growth  of 
voluntary  obedience  in  the  field  of  moral-political  relations.  A  democracy 
is,  he  says,  "a  state  in  which  obedience  is  founded  less  upon  fear  and  more 
upon  the  collective  conscience."  Democracy  is  based  upon  the  free  will  of 
the  entire  population  of  the  state  and  depends  more  than  any  other  system 
upon  the  moral  conscience  and  the  sentiment  of  justice  of  the  obeying  masses. 
In  this  way  it  is  possible  to  reconcile  democracy  with  the  principle  of  dictator- 
ship which  expresses  the  voluntary  obedience  of  the  masses  to  a  leader,  a 
''democratic  dictatorship."  Since  it  is  only  a  small  number  of  persons  who 
actually  exercise  power,  it  can  be  said  that  "the  evolution  towards  democracy 
through  all  history  is  the  evolution  from  the  aristocracy  of  force  to  the  aris- 
tocracy of  thought."  In  a  postscript  the  author  finds  it  possible  to  reconcile 
his  theory  of  the  evolution  of  democracy  with  the  Nazi  theory  of  the  totali- 
tarian state  (as  of  July,  1933) .  Whether  the  subsequent  suppression  of  free- 
dom of  speech  and  of  the  press  in  Germany  would  have  led  the  author  to 
change  his  views  can  only  be  siumised;  for  the  volume  in  its  somewhat  meta- 
physical analysis  of  the  factors  of  control  in  a  democracy  does  not  make  clear 
the  author's  attitude  towards  certain  of  the  conditions  attending  the  forma- 
tion of  the  ''collective  conscience"  upon  which  democracy  is  based.  The  only 
way  of  knowing  whether  obedience  to  rulers  is  "voluntary"  is  to  observe  ite 
manifestations  under  conditions  which  permit  complete  freedom  of  speech 
and  of  the  press,  the  right  of  assembly,  and  the  right  of  minority  organization. 
Moreover,  if  a  temporary  majority,  however  substantial,  is  to  be  assumed  to 
speak  for  the  whole  people  and  thereupon  to  foreclose  all  further  discussion, 
the  evolution  of  democracy  towards  the  higher  forms  contemplated  by  tiie 
author  would  seem  to  be  impossible.  C.  G.  F. 

Les  Principes  de  la  Constitution  Espagnole  de  1931.  By  Paul  Marland. 
(Paris:  A.  Pedone,  1935.  pp.  iv,  187.  Fr.  20.)  Dr.  Marland  has  made  a 
thoughtful  canvass  of  the  ideas  underlying  the  Spanish  constitution  of  1931, 
and  a  useful  estimate  of  its  significance.  The  book  is  not  a  detailed  anal3r8i8 
of  the  text.  The  first  section  sketches  the  background  of  the  revolution. 
Another  recounts  briefly  the  April  revolt  and  the  drafting  of  the  constitution. 
A  third  section  takes  up  the  bill  of  rights,  and  the  fourth  treats  the  relation  of 
the  constitution  to  international  law.  The  first  two  sections  add  little  to  the 
voluminous  literature  of  the  1931  revolution  ahready  available  in  Spanish 
and  French.  The  chapters  on  the  bill  of  rights  are  valuable,  especially  be- 
cause careful  comparison  is  made  with  other  post-war  European  constitu- 
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tions.  The  section  on  the  coordination  of  constitutional  with  international 
law  is  Dr.  Marland's  chief  contribution.  These  chapters  make  clear  the 
significance  of  the  conscious  adaptation  of  a  national  constitution  to  the 
League  of  Nations  and  the  Kellogg-Briand  Pact,  both  of  which  are  woven 
into  the  fabric  of  the  1931  charter.  More  exhaustive  treatment  of  this  theme 
in  lieu  of  the  already  familiar  political  backgroimd  would  have  been  wel- 
come. Insufficient  attention  is  given  to  peculiarly  Spanish  questions,  such 
as  the  position  of  the  church  and  the  scheme  of  autonomous  regions.  On  the 
phases  of  prime  interest  to  foreigners,  however,  the  volume  is  very  adequate. 

William  H.  Hessleb 

Vollmacht  und  Ratifikation  bei  volkerrechtlichen  Vertrdgen  nach 
DetUschem  Recht  By  Hans  Otto  Meissner.  (Gottingen :  Vandenhoeck  and 
Ruprecht,  1934.  pp.  99.  Rm.  4.80.)  Within  less  than  one  hundred  pages 
this  study  presents  a  concise  and  suggestive  discussion  of  a  wide  range  of 
questions  connected  with  the  treaty-making  process.  The  development,  na- 
ture, legal  significance  and  effect  of  the  "full  power"  and  of  ratification,  the 
beginning  and  the  end  of  that  process,  are  considered  from  the  point  of  view 
of  both  international  and  municipal  law.  Such  matters  as  the  right  to  refuse 
ratification,  the  making  of  reservations,  accession  to  treaties,  and  the  conclu- 
sion of  treaties  which  are  subject  to  ratification  but  which  by  their  own  terms 
become  operative  prior  thereto,  are  taken  into  account,  but  in  most  instances 
the  discussion  is  all  too  brief  and  based,  for  the  most  part,  on  secondary 
sources.  German  treaty-making  procedure,  especially  as  developed  since 
the  fundamental  changes  of  1933,  is  described  in  some  detail,  but  this  feature 
of  the  book  is  of  rather  less  prominence  than  the  title  would  seem  to  suggest. 

Valbntinb  Jobst  III 

Allgemeine  Theorie  des  faachistischen  Staates.  By  Sergio  Panunzio. 
Translated  from  the  Italian  by  Dr.  Harald  Frick.  (Berlin  and  Leipzig: 
Walter  de  Gruyter  ft  Co.,  1934.  pp.  156.  Rm.  6.)  The  present  work  is  an 
expression  of  the  mature  ideology  of  Fascism  written  from  the  point  of  view 
of  the  Hegelian  idealism  of  Gentili.  While  emphasizing  the  importance  of 
an  understanding  of  the  fundamental  political  ideas  of  Fascism,  the  author 
avoids  the  common  error  of  attributing  an  ex  post  facto  historical  and  philo- 
sophical pedigree  to  a  movement  which  has  been  characterized  throughout 
by  its  pragmatic  spirit.  The  general  principles  developed  in  the  first  part 
(pp.  9-^7)  are  applied  in  the  second  (pp.  68-146)  to  an  analysis  of  the  more 
important  institutions  of  the  Fascist  State.  Lawrence  Preuss 

The  League  of  Nations*  Covenant:  A  Juridical  Study.  By  K.  R.  R.  Sastry. 
(Madras:  Devi  Press,  1935.  pp.  x,  145.  Index.  3s.)  In  preparing  this 
small  volume  the  author  has  consulted  innumerable  very  good  secondary 
sources,  culling  apt  quotations  with  avidity.  To  give  but  one  example,  the 
citation  for  a  quotation  from  Hugo  Grotius  is  "The  American  Journal  of 
International  Law,  1921,  p.  350."  As  a  juridical  study  of  the  League  Cove- 
nant, the  book  is  thoroughly  inadequate  and,  in  some  places,  glaringly  in- 
accurate. The  author  does  not  confine  himself  to  his  juridical  purpose  but 
tells  of  the  development  of  international  law,  of  the  Manchurian  crisis  (de- 
crying "the  cheap  wit  and  shallow  philosophy"  of  the  critics  of  the  League, 
and  praising  the  League  for  forcing  Japan  to  withdraw  from  Manchuria  in 
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1931 1) ,  of  the  Saar,  Danzig,  the  minorities  treaties,  and  the  Lotu$  case.    The 
spirit  of  the  book  is  forward-looking.  Hebbbbt  W.  Bbxqgs 

Die  Anerkennvng  aiLsldndiacher  StaaUakte.  By  HanniA  Schwars. 
(Berlin-Gnmewald:  Verlag  fiir  Staatswissenschaften  und  Geschichte,  1935. 
pp.  xvi,  63.  Rm.  6.)  This  is  a  study  in  the  domain  of  private  international 
law,  a  study  dealing  with  the  so-called  extraterritorial  effect  of  laws  and  aets 
of  public  law.  The  novelty  of  this  study  in  the  German  literature  lies  in  tiie 
fact  that  the  author  does  not  distinguish  these  foreign  acts  of  public  law 
according  to  the  authority — ^legislative,  judicial,  administrative — which  has 
done  them,  but  according  to  their  nature,  whether  they  determine  the  private 
legal  sphere  in  a  concrete  case,  or  whether  they  are  of  a  legalising  or  a  merely 
certifying  character.  The  attitudes  of  the  different  municipal  laws  towaid 
these  three  groups  of  foreign  acts  of  public  law  are  studied.  The  author  thea 
proceeds  to  show  imiform  tendencies  in  the  practice  of  different  states  and 
ends  with  a  discussion  of  the  well-known  problem,  whether — and  if  so,  which 
— ^rules  of  general  international  law,  not  of  mere  particular  treaty  law,  domi- 
nate the  regulation  of  the  conflict  of  laws  by  the  states.       Josef  L.  Kxjki 

The  American  Doctrine  of  State  Succesnan.  By  Herbert  A.  WiUdnsan. 
(Baltimore:  Johns  Hopkins  Press,  i;934.  pp.  137.  Index.  $1.25.)  In 
this  volume  "state  succession"  is  defined  as  any  territorial  re-organisation 
involving  a  change  of  sovereignty  (p.  16) ,  and  all  episodes  of  that  kind  in 
which  the  United  States  has  been  concerned  are  examined,  whether  the  trans- 
formations were  in  the  territory  of  the  United  States  itself,  or  in  other  political 
entities  so  as  to  affect  the  interests  of  tiie  United  States.  The  principles 
discussed  relate  to  public  and  private  law,  private  rights,  nationality,  public 
debts,  financial  obligations,  and  treaties.  In  seeking  to  discover  the  Ameri- 
can doctrine  of  state  succession  the  author  very  properly  assumes  that  his 
conclusions  should  "be  based  upon  what  has  been  done  rather  than  what  has 
been  said"  (p.  15) ,  and  he  has  evidently  combed  the  archives  very  thorou^y 
and  mobilised  masses  of  evidence  before  attempting  to  discern  any  theories. 
The  general  conclusion  is  that  the  United  States  has  maintained  that  state 
succession  should  not  affect  private  rights,  but  that  public  questions  by  their 
very  nature  must  be  exposed  to  the  dictates  of  political  expediency  inherent 
in  transfers  of  territory.  The  criteria  for  determining  whether  an  interest  is 
public  or  private  could  have  been  revealed  in  greater  detail,  but  to  the  extent 
that  there  are  conclusions,  they  appear  to  be  sound. 

Dennis  DeWitt  Branb 

Friendly  Relatione:  A  Narrative  of  Britain's  Mimstere  and  Ambaesadon 
to  America  (1791-1980).  By  Beckles  Willson.  (Boston:  Little,  Brown  k 
Co.,  1934.  pp.  xiii,  350.  Index.  $4.00.)  This  book  lives  up  to  its 
sub-title  better  than  to  its  title,  as  its  rather  limited  narrative  should  in  fair- 
ness be  balanced  by  a  thorough  knowledge  of  the  history  of  Anglo-American 
relations  with  which  it  deals.  It  consists  of  extensive  quotations  from  the 
despatches  of  British  diplomats  in  the  United  States,  witii  a  connecting  dis- 
cussion. Most  of  the  excerpts  are  printed  for  the  first  time.  The  selections 
are  of  interest,  although  the  author  appears  to  have  been  guided  not  by  their 
importance,  but  by  a  tendency  to  capitalize  upon  the  more  pungent  phrases 
of  the  diplomats.    Difficulties  perhaps  occupied  more  space  in  the  despatches 
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than  the  basic  currents  of  facts,  policies,  and  sentiment  which  have  made 
possible  the  120  years  of  friendly  relations.  But  to  follow  that  ratio  in  such 
a  compilation  leaves  a  false  impression.  The  narrative  discussion  seems 
too  incomplete  satisfactorily  to  explain  difficult  problems  to  the  general  reader, 
and,  on  the  other  hand,  too  inaccurate  and  disconnected  to  please  the  scholar. 
Questions  of  international  law  are  hardly  touched  upon  in  the  quotations, 
and  only  slightly  in  the  text.  It  seems  unfortunate  that  the  author  allowed 
some  of  the  diplomats'  impressions  of  United  States  officials  to  stand  without 
an  evaluation  of  their  judgment.  Unfair  portrayals  of  Thomas  Jefferson 
and  Elihu  Root,  in  particular,  may  be  left  with  British  readers  by  the  com- 
ments of  certain  rather  unfortunate  British  agents.         Phiup  C.  Bbooks 

The  Cuban  Crms  as  Reflected  in  the  New  York  Press.  By  Joseph  E. 
Wisan.  (New  York:  Columbia  University  Press,  1934.  pp.  xxv,  477. 
Bibliography.  Index.  $4.50.)  This  is  an  unusual  type  of  book.  Its  dupli- 
cate would  be  hard  to  find  an3rwhere.  On  a  thin,  but  sufficient  thread  of 
narrative,  it  carries  along  by  summary,  paraphrase,  interpretation  or  quota- 
tion the  news  dispatches,  special  articles  and  editorials  that  appeared  in  cer- 
tain of  the  New  York  newspapers  from  week  to  week  or  even  from  day  to  day 
preliminary  to  the  outbreak  of  the  Spanish-American  War.  There  is  an 
informing  chapter  on  the  great  papers,  some  of  which,  like  the  World  and  the 
Journal,  became  sensational  publications,  whose  circulation  grew  fabulously 
on  the  excitement  they  created.  The  reader  gets  an  insight  into  the  policies 
of  the  men  who  published  them — Bennett,  Pulitzer,  Hearst  and  others.  The 
reader  is  impressed  by  the  fact  that  the  more  rabid  newspapers  not  only 
influenced  the  action  of  the  people  and  Government  of  the  United  States  by 
their  thrilling  dispatches  and  inflammatory  comments,  but  by  certain  other 
questionable  news  enterprises,  the  outgrowth  of  their  rivalry  for  public  at- 
tention. Students  who  are  investigating  the  history  of  this  period  will  be 
put  on  track  of  sifted  historical  material  by  reading  this  book.  The  author 
has  done  a  very  thorough-going  piece  of  work  of  its  kind.  Exact  references 
to  the  newspapers  by  name  and  dates  are  printed  at  the  bottom  of  his  pages. 
His  commentary  is  remarkable  for  its  continuity,  and  is  persuasive  as  well  as 
enlightening.  James  L.  Tbton 

Toward  Understanding  Japan.  Constructive  Proposals  for  Removing  the 
Menace  of  War.  By  Sidney  L.  Gulick.  (New  York:  Macmillan  CJo.,  1935. 
pp.  xii,  270.  Index.  $2.00.)  This  volume,  intended  for  the  general  reader 
and  not  for  the  specialist,  is  successful  in  tiie  purpose  set  forth  in  its  titie. 
The  auth(»*  is  qualified,  by  his  long  residence  in  Japan,  his  desire  for  under- 
standing, and  by  his  ability  to  write  simply  and  clearly,  to  make  a  contribu- 
tion to  the  popiilar  literature  on  the  relations  between  the  United  States  and 
Japan.  The  book,  however,  is  a  contribution  to  popularization,  rather  than 
one  of  originality,  being  based  to  a  large  extent  upon  American  and  Japanese 
books,  articles  and  speeches  of  recent  years.  As  such,  it  may  be  strongly 
reconmiended. 

Diplomatic  Correspondence  of  the  United  States.  Inter-American  Affairs, 
18S1-1860.  Selected  and  arranged  by  William  R.  Manning.  Vol.  V,  Chile 
and  Colombia.  (Washington:  Carnegie  Endowment  for  International 
Peace,  1935.  pp.  xlii,  1015.  Index.  $5.00.)  This,  the  fifth  volume  of 
correspondence  upon  inter-American  affairs  in  the  archives  of  the  Depart- 
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ment  of  State,  maintains  the  high  level  of  editorial  competence  which  Dr. 
Manning  established  at  the  outset  of  the  ambitious  project  which  is  being  so 
handsomely  carried  on,  thanks  to  the  assistance  of  the  Carnegie  Endowment 
This  volume  is  limited  to  the  correspondence  between  the  United  States  and 
Chile  and  Colombia  during  the  years  of  1831-dO.  The  correspondence  with 
Chile  concerns  claims  for  the  most  part — that  of  the  Macedonian  being  the 
most  important.  Hardly  less  so,  however,  is  the  matter  of  diplomatic  and 
consular  asylum.  As  for  the  correspondence  with  Colombia  (New  Granada) , 
it  is  of  the  utmost  importance  in  the  development  of  the  canal  policy  of  the 
United  States.  New  Granada  maintained  a  legation  at  Washington  less  than 
half  the  time  covered  by  the  present  volume,  while  the  Unit^  States  was 
represented  at  Bogotd  continuously  with  the  exception  of  the  years  1857-9. 
Therefore,  there  resulted  a  series  of  despatches  of  extraordinary  fullness. 
The  subjects  of  isthmian  transit,  canal  projects  and  the  negotiations  (without 
formal  full  powers  or  even  instructions  ad  hoc)  of  the  treaty  of  1846  alone 
make  the  volimie  of  great  significance.  J.  S.  Reevbb 

Pontes  Juris  Gentium.  Edited  by  Viktor  Bruns.  Series  A,  Section  I,  Vol- 
ume III.  Digest  of  the  Decisions  of  the  Permanent  Court  of  International 
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understanding.  For  example,  fifty  pages  are  devoted  to  the  annexation  of 
Texas  in  1845.  Even  agreements  for  the  settlement  of  individual  claims  are 
included.  One  now  grows  impatient  for  the  completion  of  this  gigantic  task, 
for  it  opens  to  students  of  treaty  law  of  the  United  States  a  rich  opportimity 
for  fresh  burrowing. 
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By  Axel  Moller.  Translated  by  H.  M.  Pratt.  (Copenhagen:  Levin  ft 
Munksgaard ;  London :  Stevens  &  Sons,  1935.  pp.  xxxii,  323.  Index.)  This 
volume  completes  the  English  translation  of  Professor  MoUer's  useful 
treatise.'  It  is  chiefly  devoted  to  the  settlement  of  disputes  and  the  preven- 
tion of  war,  though  more  than  one  himdred  pages  are  given  to  war  and  neu- 

^  See  the  review  in  this  Journal,  Vol.  25  (1031),  p.  705. 
*Ihid.,  Vol.  26  (1032),  p.  430;  Vol.  28  (1034),  p.  626. 

*  IVeviousIy  reviewed  in  this  Journal,  Vol.  21  (1027),  p.  835;  Vol.  26  (1032),  pp.  441, 
442. 
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trality.  The  author  states  that  the  rules  of  neutrality  were  ^inf ringed  to  an 
outrageous  extent  during  the  Great  War/'  and  that  ^'neutrals  will  hardly 
receive  a  more  gentle  fate  in  another  big  war."  To  prevent  this,  he  makes  a 
strong  case  for  the  strengthening  of  the  League  of  Nations:  ''any  state,  large 
or  small,  which  forsakes  the  Les^e  and  its  institutions  will  be  acting  without 
any  sense  of  responsibility."  The  appendices  contain  additions  to  the  earlier 
volume. 

La  Prescription  en  Droit  International  Public.  By  P.  A.  Veryldos. 
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a  somewhat  neglected  subject.  As  to  acquisitive  prescription,  a  sharp  dis- 
tinction is  drawn  between  inhabited  territories  and  those  which  are  unin- 
habited or  inhabited  by  savages;  as  to  liberative  prescription,  private  and 
public  debts  are  distinguished.  The  author's  conclusions  (pp.  190-192)  are 
worthy  of  careful  consideration.  The  bibliograph;^  indicates  both  the  sup- 
port of  and  opposition  to  the  existence  of  the  principle  in  international  law. 

Manlit  O.  Hudson 
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THE  UNILATERAL  DENUNCIATION  OP  TREATIES  BY 

ONE  PARTY  BECAUSE  OP  ALLEGED  NON-PERPORM- 

ANCE  BY  ANOTHER  PARTY  OR  PARTIES 

By  James  W.  Gabneb  and  Valentine  Jobst  III 
Qf  the  University  of  lUinois 

On  March  16,  1935,  the  Chancellor  of  the  German  Rdch  promulgated  a 
law  for  the  introduction  of  a  ssrstem  of  general  compulsory  military  con- 
scription with  a  view  to  increasing  the  strength  of  the  German  army  to 
twelve  corps  consisting  of  thirtynsix  divisions,  aggregating,  it  was  estimated, 
a  total  of  600,000  men.  On  the  same  day  he  convened  the  diplomatic  repre- 
sentatives of  the  European  Powers  at  Berlin  and  delivered  to  them  the  text 
of  the  law.  The  promulgation  of  this  law  had  already  been  preceded  by  an 
official  announcement  on  March  9  that  the  military  air  force  of  Germany  had 
been  reconstituted.  Both  measures  were  in  contravention  of  certain  pro- 
visions of  Part  V  of  the  Treaty  of  Versailles  to  which  Germany  was  a  party, 
and  this  was  frankly  admitted  by  the  Chancellor  and  his  associates  of  the 
German  Government.  By  Article  160  of  the  Treaty  of  Versailles  the  maxi- 
mum strength  of  the  German  army  was  limited  to  seven  divisions  of  infantry 
and  three  divisions  of  cavalry  comprising  not  more  than  100,000  men  and 
4,000  officers.  By  Article  173  imiversal  compulsory  military  service  was 
abolished  in  Germany,  the  recruitment  of  the  army  which  the  treaty  per- 
mitted being  allowable  only  by  voluntary  enlistment.  By  Article  198  Ger- 
many was  forbidden  to  maintain  any  military  or  naval  air  forces.  By  the 
preamble  to  Part  V  of  the  treaty  Germany  undertook  "strictly  to  observe  the 
military,  naval  and  air  clauses  which  follow."  The  German  Chancellor 
maintained,^  however,  that,  whereas  Germany  had  performed  with  "unex- 
ampled faithfulness''  her  engagements  under  those  clauses,  the  other  parties 
to  the  treaty  had  not  performed  theirs,  and  that  consequently  Germany  had 
a  right  to  denounce  the  clauses  unilaterally  and  to  cease  further  performance 
of  the  obligations  which  she  had  assumed  under  them.  She  was,  he  added, 
"compelled  of  her  own  accord  to  take  those  necessary  measures  which  could 
ensure  the  end  of  a  condition  of  impotent  defenselessness  of  a  great  people 
and  Reich,  which  was  as  unworthy  as  in  the  last  anal3r8is  it  was  menacing.'' 

On  March  18  the  Government  of  Great  Britain  addressed  a  rather  mildly 
worded  communication  to  the  German  Government  in  which  it  protested 
against  the  German  action  as  a  violation  of  the  Treaty  of  Versailles,'  and 

>  In  an  address  to  the  German  people  issued  on  the  day  of  the  promulgation  of  the  law  for 
the  introduction  of  conscription  and  the  enlargement  of  the  army.  Text  in  New  York  Times, 
liiarch  17, 1935.  See  also  the  Chancellor's  address  of  May  21  to  the  Reichstag,  t&ui.,  May 
22,  1935.  s  Text  in  New  York  Times,  March  19,  1936. 
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three  days  later  the  French  and  Itahan  Govemmetits  addressed  more  vigorous 
protests  against  the  same  act.'  The  French  note  reminded  Germany  that 
the  ''decisions"  both  of  March  9  and  March  16  were  ''definitely  contrary  to 
the  contractual  engagements  written  in  the  treaties  which  Germany  signed" 
and  were  "equally  contrary  to  the  declaration  of  December  19, 1932,  whereby 
the  Reich  Government  voluntarily  recognized  that  a  general  statute  of  arma- 
ments carrying  equality  of  right  for  Germany  with  dl  nations  should  not  be 
made  without  the  establishment  of  a  security  regime  for  all."  The  German 
Government  was  also  reminded  that  it  was  an  established  principle  of  in- 
ternational law  that  no  party  to  a  treaty  can  rightly  denounce  its  engage- 
ments thereunder  or  modify  the  stipulations  thereof,  except  with  the  consent 
of  the  other  parties.  The  Italian  protest  concluded  with  the  statement 
that  the  Government  of  Italy  could  not  in  eventual  future  negotiations 
"simply  accept  as  situations  of  fact  those  determined  by  unilateral  decisions 
which  annul  undertakings  of  an  international  character."  At  the  same 
time  the  French  Government  dispatched  a  communication  to  the  League  of 
Nations  calling  attention  to  the  fact  that  Germany,  whose  withdrawal  from 
the  League  does  not  become  effective  until  October  21,  1935,  had  violated 
her  obligations  under  the  Covenant  in  repudiating  her  treaty  engagements, 
scrupulous  respect  for  which  was  one  of  its  declared  objects.*^  Charging  that 
the  action  of  Germany  "threatened  to  disturb  international  peace,"  and 
basing  its  request  on  Article  XI,  paragraph  2,  of  the  Covenant,  France  asked 
that  an  extraordinary  session  of  the  Council  be  called  to  examine  the  situa- 
tion, and  the  request  was  promptly  complied  with.  Further,  at  a  con- 
ference in  April,  1935,  representatives  of  Great  Britain,  France  and  Italy, 
meeting  at  Stresa  for  the  purpose  of  considering  the  situation  produced  by 
Germany's  repudiation  of  the  treaty  provisions  mentioned  above,  declared 
that  those  Powers  were  "in  complete  agreement  in  opposing,  by  all  practica- 
ble means,  any  unilateral  repudiation  of  treaties  which  may  endanger  the 
peace  of  Europe,  and  will  act  in  close  and  cordial  collaboration  for  this 
purpose."  * 

On  April  17  a  resolution  was  unanimously  approved  by  the  Coimcil  of  the 
League,  meeting  at  Geneva,  declaring  that  "Germany  has  failed  in  the  duty 
which  lies  upon  all  the  members  of  the  international  community  to  respect 
undertakings  which  they  have  contracted,"  and  condemning  'Wy  uni- 
lateral repudiation  of  international  obligations."  The  condemnatory  clause 
was  preceded  by  a  declaration  drawn  from  the  London  protocol  of  1871  that 
"it  is  an  essential  principle  of  the  law  of  nations  that  no  power  can  liberate 
itself  from  the  engagements  of  a  treaty  nor  modify  the  stipulations  thereof 
unless  with  the  consent  of  the  other  contracting  parties.*    The  resolution 

*  Text  in  New  York  TimeB,  March  22, 1935. 

**  League  of  Nations  Official  Journal,  1035,  p.  569. 

^  Text  of  the  communique  in  New  York  Times,  April  15,  1035. 

*Ibid.,  April  17  and  18, 1935;  League  of  Nations  Official  Journal,  1035,  p.  551. 
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was  laid  before  the  Council  by  France,  Great  Britain  and  Italy 
after  it  had  been  found  impossible  to  induce  any  so-called  neutral 
member  of  the  Council  to  serve  as  rapporteur  and  present  a  resolution. 
The  resolution  was  voted  for  by  the  following  states  members  of  the  Council: 
Great  Britain,  France,  Italy,  Russia,  Poland,  Czechoslovakia,  Turkey, 
Spain,  Portugal,  Mexico,  Australia,  Argentina  and  Chile.  This  embraced 
all  the  members  of  the  Council  except  Denmark,  which,  for  reasons  of  public 
policy  of  a  somewhat  delicate  nature  due  to  her  relations  with  Germany, 
abstained  from  voting. 

The  Council  did  not,  however,  indicate  that,  as  a  result  of  her  action, 
Germany  should  be  subjected  to  a  penalty — a  consequence  which  logic 
ordinarily  requires  when  an  accused  has  been  adjudged  guilty.  It  contented 
itself  instead  with  appointing  a  committee  of  thirteen  to  frame  "measures  to 
make  the  Covenant  more  effective  in  the  organnsation  of  collective  security 
and  to  define  in  particular  the  economic  and  financial  measures  which  might  be 
applied,  should  in  the  future  a  state,  whether  a  member  of  the  League  of  Na- 
tions or  not,  endanger  the  peace  by  unilateral  repudiation  of  its  international 
obligations."  In  other  words,  the  Council  seems,  in  effect,  to  have  decided 
that,  while  Germany  was  guilty  of  having  wrongfully  repudiated  her  treaty 
obligations,  she  was  not  to  be  punished  in  this  instance;  but  that,  since  she 
might  attempt  to  do  it  again,  she  as  well  as  any  other  states  which  might  in 
the  future  similarly  seek  to  repudiate  their  treaty  engagements,  should  stand 
forewarned  that  an  inquiry  was  to  be  made  with  a  view  to  determining  what 
economic  and  financial  measures  of  coercion  might  be  applied  against  them 
in  such  cases. 

Although  Germany  appears  to  have  escaped  with  nothing  more  than  a 
moral  rebuke  for  her  act,  the  effect  of  a  verdict  pronouncing  her  a  treaty- 
breaker,  unanimously  voted  by  a  body  representing  thirteen  countries,  great 
and  small,  some  of  which  she  regarded  as  her  friends,  evidently  left  a  sting  of 
humiliation  and  disappointment.  Shortly  after  the  adoption  of  the  Council 
resolution  the  German  Government  delivered  to  the  diplomatic  representa- 
tives at  Berlin  of  each  of  the  thirteen  states  voting  for  the  resolution  a  note  in 
which  it  challenged  their  right  to  set  themselves  up  as  judges  of  Germany's 
conduct  and  declared  that  the  resolution  represented  an  attempt  at  a  new 
discrimination  against  Grermany,  which  it  rejected  in  "the  most  resolute 
manner.''  • 

It  appears  from  the  above  facts  that  the  issue  raised  by  the  action  of  Ger- 
many is  as  to  the  right  of  one  party  to  a  treaty  unilaterally  to  terminate  it  in 
whole  or  in  part  as  between  itself  and  another  party  or  parties  thereto  which 
it  considers  to  have  violated  the  treaty.  It  is  not  to  be  denied  that  numerous 
reputable  authorities  on  international  law  and  treaty  law  have,  by  implica- 
tion at  least,  recognized  the  existence  of  such  a  right,  and  that  there  are  like- 
wise statements  of  diplomats  and  dicta  of  courts  to  the  effect  that  violation 

•  Text  in  New  York  Times,  April  21, 1935. 
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d  a  treaty  by  one  party  renders  it  voidable  at  the  option  of  the  other  party. 
Thus  Crandally  for  example,  remarks  that  the  difficulty  of  compelling  specific 
performance  or  of  securing  satisfactory  compensation  for  damages  '^renders  it 
even  more  necessary  and  equitable,  than  in  the  case  of  private  contracts, 
that  upon  a  breach  of  a  treaty  the  continuance  of  the  obligation  should  be 
made  dependent  upon  the  will  d  the  party  faithfully  performing."  '  Hall, 
in  similar  vein,  points  out  that  within  the  state  it  is  settled  by  municipal  law 
through  the  courts  whether  a  contract  which  has  been  broken  shall  be  en- 
forced or  annulled,  but  that  "internationally,  as  no  superior  coercive  power 
exists,  and  as  enforcement  is  not  always  convenient  or  practicable  to  the 
injured  party,  the  individual  state  must  be  allowed  in  all  cases  to  enforce  or 
annul  for  itself  as  it  may  choose."  The  ''general  rule,"  he  adds,  is  clear 
that  "a  treaty  which  has  been  broken  by  one  of  the  parties  to  it  is  not  binding 
upon  the  other,  through  the  fact  itself  of  the  breach,  and  without  reference  to 
any  kind  of  a  tribunal."  *  Professor  Hyde  doubts  the  feasibility  of  i»re- 
seribing  precisely  the  circumstances  in  which  a  state  may  unilat|erally  abro- 
gate a  treaty,  but  he  asserts  that  it  "is  to  be  acknowledged,  however,  that 
failure  of  a  contracting  state  to  observe  a  material  stipulation  of  its  agree- 
ment is  deemed  to  justify  another  party  to  take  such  a  step."  *  Cavaglieri 
considers  the  right  of  unilateral  abrogation  by  the  innocent  party  in  the 
event  of  breach  of  a  treaty  to  be  one  which  is  *'as9ur6  par  une  rigle  de  droU 
gintral  qui  rums  paraU  incaniestable,"  ^^  and  Dupuis  regards  it  as  a  remedy 
which,  although  an  uUima  raUo  and  a  pis  aller,  is  not  to  be  avoided  wh^i  a 
state  refuses  "manifestement  et  sysUmatiquemenf^  to  execute  its  treaty  obli- 
gations." Oppenheim  probably  accurately  describes  the  position  taken  by 
publicists  generally,  in  these  words: 

Violation  of  a  treaty  by  one  of  the  contracting  States  does  not  ipso 
facto  cancel  the  treaty;  but  it  is  within  the  discretion  of  the  other  party 
to  cancel  it  on  this  ground.  There  is  indeed  no  unanimity  among 
writers  on  international  law  in  regard  to  this  point,  since  a  minority 
make  a  distinction  between  essential  and  non-essential  stipulations  of 
the  treaty,  and  maintain  that  only  violation  of  essential  stipulations 
creatles  a  right  for  the  other  party  to  cancel  the  treaty.  But  the  ma- 
jority of  writers  rightly  oppose  this  distinction,  maintaining  that  it  is 
not  always  possible  to  distinguish  essential  from  non-essential  stipula- 
tions, that  the  binding  force  of  a  treaty  protects  non-essential  as  well  as 
essential  stipulations,  and  that  it  is  for  the  faithful  party  to  consider  for 
itself  whether  violation  of  a  treaty  even  in  its  least  essential  parts,  justi- 
fies its  cancellation.^ 

'  S.  B.  Grandall,  Treaties,  Their  Making  and  Enforcement  (2d  ed.),  p.  466. 

•  W.  E.  Hall,  International  Law  (8th  ed.),  p.  408. 

*  C.  C.  Hyde,  International  Law,  II,  p.  88. 

i<>  A.  Cavaglieri,  **Rkgle8  Ginirale$  du  Droit  de  la  Paix,"  Acad^mie  de  DroU  IrUemaHonal, 
RecueU  dee  Caurs,  XXVI,  p.  535. 

"  C.  Dupuis,  **Le8  ReUUione  IrUemalumaleSt"  Acadhnie  de  Droit  Intemationalt  R^cueU  det 
Caura,  II,  p.  340. 

"  L.  Oppenheim,  International  Law,  4th  ed.,  I,  p.  756. 


THB  XTNILATSBAL  DENX7NGIATI0N  OF  TBSEkTaB  678 

In  1791  James  Madison  wrote  that  a  breach  of  treaty  by  one  party  ''dis* 
charges  the  other/'  the  latter  beingy  however,  ''at  liberty  to  take  advantage 
or  not  of  the  breach,  as  dissolving  the  treaty."  ^  The  American  representar 
tives  charged  with  the  negotiation  of  the  treaty  of  September  30, 1800,  be- 
tween the  United  States  and  France  asserted  'that  a  treaty  being  a  mutual 
compact,  a  palpable  violation  of  it  by  one  party  did,  by  tiie  law  of  nature 
and  of  nations,  leave  it  optional  with  the  others  to  renounce  and  declare  the 
same  to  be  no  longer  obl^atory.  .  .  ."  ^^  Secretary  of  State  FreUnghuysen 
maintained  that  the  Clayton-Bulwer  Treaty  "was  voidable  at  the  option  ci 
the  United  States"  because,  for  one  reason,  Great  Britain  had  "persistently 
violated  her  agreement  not  to  colonise  the  Central  American  coast."  ^ 
Secretary  Olney  likewise  believed  that  Great  Britain's  non-compliance  with 
the  Clayton-Bulwer  Treaty  between  the  years  1860  and  1860  "mi|^t  well 
have  been  made  the  ground  for  an  annulment  of  the  treaty  altogether."  ^ 
Secretary  Tensing  in  1917  voiced  similar  opinions  with  respect  to  certain 
treaties  between  the  United  States  and  Germany  which  he  considered  the 
latter  country  to  have  violated.^'  Statements  to  much  the  same  effect  have 
appeared  in  the  diplomatic  correspondence  of  various  states.^* 

In  Ware  v.  Hylton  (1796)  ^*  Mr.  Justice  Iredell  declared  it  to  be  "a  part  of 
the  law  of  nations,  that  if  a  treaty  be  violated  by  one  party,  it  is  at  the  option 
of  the  other  party,  if  innocent,  to  declare,  in  consequence  of  the  breach,  that 
the  treaty  is  void.  .  .  ."  The  Supreme  Court  reiterated  that  view  in 
Charlton  v.  Kelly  (1913),'^  and  similar  statements  have  been  made  by  other 
courts.^^  President  Coolidge,  as  arbitrator  in  the  Tacna-Arica  Case,  as- 
serted, by  way  of  dictum,  "that  a  willful  refusal  of  either  party  ...  to  ful- 
fill a  treaty  obligation  would  have  justified  the  other  party  in  claiming  dis- 
charge from  the  provision."  ^  There  appears,  however,  to  be  no  decision 
of  an  international  tribunal  actually  sustaining  the  assertion  of  such  a  claim. 

It  must  be  evident  that  if  international  law  does  admit  the  right  of  a  state 
unilaterally  to  denounce  or  terminate  a  treaty  as  between  itself  and  a  party 
thereto  which  it  alone  decides  has  violated  the  treaty,  international  law 
thereby  recognizes  a  very  serious  limitation  upon  the  fundamental  principle 
pacta  sunt  servanda — a  limitation  which,  if  it  would  not  actually  render  that 
principle  quite  illusory,  would  at  least  leave  the  whole  treaty  system  very 
fragile  indeed.     For,  without  even  assuming  the  extreme  and  perhaps  un- 

1*  J.  B.  Moore,  Digest  of  International  Law,  V,  p.  321. 
"  F.  Wharton,  Digest  of  International  Law,  2d  ed.,  II,  p.  CO. 
i<i  Quoted  in  Hooper  v.  United  States  (1887),  22  Ct.  of  Q.  408. 
1*  Moore,  Digest  of  International  Law,  III,  p.  205. 

1^  See  Hyde,  International  Law,  II,  p.  90  and  n.  1,  citing  American  White  Book,  European 
War,  IV,  415,  417. 

1^  See,  e.g.f  Bruns,  FarUes  Juris  Gentium,  Ser.  B,  sec.  1,  torn.  1,  pars  1,  faso.  2,  pp.  791-795. 
»» 3  Dallas  199,  261.  "  229  U.  8.  447. 

"  Cf.  In  re  Thomas  (1874),  23  Fed.  Cas.  927;  Hooper  v.  U.  S.  (1887),  22  Ct.  of  CJL  408. 
"  This  Journal,  Vol.  19  (1925),  p.  398. 
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likely  case  of  recourse  to  such  a  right  by  states  acting  in  bad  faith,  it  is  dear 
that  under  it  a  state  might  at  any  time  free  itself  from  its  obligations  imder  a 
treaty  if  it  were  simply  prepared  to  assert  that  the  other  party  or  parties  had, 
in  its  honest  opinion,  violated  the  treaty.  Many  writers  who  have  asserted 
that  the  right  of  unilateral  denunciation  exists,  have  recognixed  this  difficulty 
as  well  as  the  danger  of  abuse  to  which  the  possession  of  the  right  might  lead 
in  practice,  and  have  consequently  sought  to  restrict  it  by  sajring  that  it 
might  be  exercised  only  as  a  last  resort,  or  only  in  the  event  of  a  serious,  or 
manifest,  or  systematic  breach,  etc.  Such  limitations  are  obviously  of  Uttle 
or  no  significance,  however,  if  tlieir  application  is  to  be  left  solely  to  the  state 
which  seeks  to  free  itself  from  a  treaty  because  of  an  alleged  breach  thereof 
by  another  party.  The  party  alleging  the  breach  would  still,  in  violation  of 
sound  and  recognized  principles  of  justice,  stand  as  the  final  judge  of  its  own 
cause  in  a  case  which  must  almost  inevitably  involve  questions  of  fact  and  of 
treaty  interpretation  about  which  there  may  be  bona  fide  differences  of 
opinion.**  Some  further  reference  may  be  made  to  the  case  of  Germany's 
repudiation  of  Part  V  of  the  Treaty  of  Versailles  by  way  of  illustration. 

The  German  argument  in  support  of  its  recent  action — ^it  appears  to  have 
been  carefully  stated  by  Dr.  Viktor  Bruns  in  an  article  entitled  **Deut9Mand8 
OleichberecfUigung  ale  Rechtsprobkm"^ — Ib  that  the  Allied  and  Associated 
Powers  were  bound  to  Germany  by  treaty  obligations  to  reduce  their  own 
armanents,  that  Germany's  duty  to  continue  to  observe  the  clauses  of  Part 
V  was  conditioned  upon  the  fulfillment  by  them  of  their  obligations,  and  that 
those  obligations  not  having  been  performed  after  the  lapse  of  nearly  fifteen 
years,  Gennany's  obligations  ceased  to  be  binding  upon  her  and  might  there- 
fore be  unilaterally  denounced  without  the  consent  of  the  other  parties. 
This  reciprocity  of  obligation,  it  is  argued,  is  to  be  found  in  the  so-called 
Novemberverirag  concluded  between  Germany  and  her  enemies  in  the  early 
days  of  November,  1918,  in  the  preamble  to  Part  V  of  the  Treaty  of  Ver- 
sailles, in  Article  8  of  the  Covenant  of  the  League  of  Nations,  and  in  the 
conditions  under  which  Germany  became  a  member  of  the  League  in  1026. 

The  terms  of  the  Novemberverirag  are  to  be  found  in  the  exchimge  of  notes 
between  the  German  Government  and  the  President  of  the  United  States  in 
October  and  November,  1918,^'  which  admittedly  gave  rise  to  certain  binding 

**  The  Permanent  Court  of  International  Justioe  has  declared  it  to  be  a  "well-known  rule" 
that  no  one  can  be  judge  in  his  own  suit.  Publications  of  P.C.U.,  Ser.  B,  No.  12,  p.  32. 
Cf.  the  following  statement  in  the  award  in  the  Qulean-Penivian  Accounts  case:  "It  is  a 
well-established  principle  of  international  law  that  after  a  treaty,  possessing  all  the  elements 
of  validity,  has  been  formally  executed,  it  can  only  be  altered  or  amended  before  its  proper 
expiration  by  the  same  authority  and  under  the  same  formality  of  procedure,  as  the  original; 
and  especially  is  it  not  permissible  for  either  party  to  interpret  its  provisions  according  to  his 
own  fancy."    Moore,  History  and  Digest  of  International  Arbitrations,  II,  p.  2102. 

^  Schrtften  der  AkademiefUr  Deutaches  Rechi,  No.  3,  Berlin,  1934. 

**  Texts  in  Eraus  and  Rddiger,  Urkunden  zum  Friederuoertraffe  von  VenadUi  vom  28. 
Juni  1919,  p.  4  ff ;  summary  in  Temperley,  A  History  of  the  Peace  Conference  of  Paris,  If 
p.  377  ff. 
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obligations.  Germany's  contention  is  that  Point  4  of  President  Wilson's 
Fourteen  Points  set  forth  in  his  address  to  Congress  on  January  8,  1918, 
constitutes  a  part  of  the  Novembervertrag,  Point  4  reads :  ''Adequate  guaran- 
tees given  and  taken  that  national  armaments  will  be  reduced  to  the  lowest 
point  consistent  with  domestic  safety."  *^  This  guarantee  of  armament 
reduction,  it  is  said,  had  reference  not  merely  to  the  armaments  of  Germany 
and  her  allies,  but  also  to  those  of  their  enemies.  Germany  agreed  to  con- 
clude peace  on  the  basis  of  this  and  the  other  points  mentioned  in  the  Presi- 
dent's address.  The  Novembervertrag^  therefore,  according  to  the  German 
view  as  set  forth  by  Bruns,  created  a  reciprocally  binding  legal  obligation  for 
all  parties  thereto  to  reduce  their  armaments,  and  the  duty  of  performance 
by  Germany  was  conditioned  upon  performance  by  the  parties  on  the  other 
side.  It  might  well  be  urged  in  reply  to  the  German  contention,  however, 
that  Point  4  of  the  Fourteen-Point  address  did  not  create  for  the  parties  to 
the  Novemberverirag  a  separate  and  independent  obligation  to  reduce  their 
armaments;  that  it  created,  rather,  an  agreement  with  Germany  to  conclude 
a  treaty  of  peace  containing  "adequate  guarantees  given  and  taken"  that 
national  armaments  would  be  reduced.  It  might  then  be  said  that  by  Part 
V  of  the  Treaty  of  Versailles  Germany  gave,  and  the  Allied  and  Associated 
Powers  took,  very  real  and  practical  guarantees  for  the  reduction  of  German 
armaments;  and  conversely  that,  by  the  preamble  to  Part  V  and  by  Article  8 
of  the  Covenant,  the  Allied  and  Associated  Powers  gave,  and  Germany  with 
practically  no  objection  accepted  as  satisfactory,  certain  perhaps  less  definite 
guarantees  regarding  the  reduction  of  their  own  armaments  under  the  ma- 
chinery of  the  League  of  Nations.^^  The  obligation  embodied  in  Point  4 
of  the  Fourteen  Points  might,  therefore,  be  said  to  be  no  longer  an  executory 
obligation;  it  was  fulfilled  and  finally  executed  as  a  result  of  the  conclusion 
of  the  Treaty  of  Versailles.  It  might  also  be  said  that,  even  if  by  the  Treaty 
of  Versailles  the  Allied  and  Associated  Powers  failed  to  conclude  a  peace  in 
accordance  with  the  terms  agreed  upon  in  the  Novembervertrag^  including 
Point  4,  that  fact  would  not  justify  a  German  refusal  now  to  abide  by  the 
Treaty  of  Versailles  which  was  duly  signed,  sealed  and  ratified  on  Germany's 
behalf.  It  was  Germany's  privilege  to  refuse  to  accept  that  treaty  if  she  felt 
that  it  did  not  conform  to  the  principles  upon  which  she  had  previously  agreed, 
but  having  accepted  it  she  waived  that  privilege.  International  law,  it  might 
certainly  be  argued,  does  not  yet  consider  a  treaty  of  peace  any  the  less 
legally  binding  because  it  was  necessarily  accepted  by  the  defeated  Powers  in 
preference  to  a  continuation  of  the  war,  although  its  terms  were  not  entirely 
satisfactory  to  them. 

In  the  second  place  the  Germans  invoke  in  support  of  their  point  of  view 
the  preamble  to  Part  V  of  the  Treaty  of  Versailles  which  contains  the  mili- 
tary, naval  and  air  clauses.  This  preamble  reads  as  follows:  "In  order  to 
render  possible  the  initiation  of  a  general  limitation  of  armaments  of  all 

M  Kraus  and  Rodiger,  op,  eit.,  p.  1.  '^  C/.  Temperley,  op.  cU,,  U,  pp.  395^06. 
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latioDfl,  Germany  undertakes  strictly  to  observe  the  military,  naval  and 
ir  clauses  which  follow."  In  the  reply  of  the  Allied  and  Associated  Powers 
f  June  16, 1919,  to  the  observations  of  the  German  del^;ation  on  the  condi- 
ions  of  peace  laid  down  by  the  Treaty  of  Versailles,  it  was  said: 

They  recognise  that  the  acceptance  by  Germany  of  the  terms  laid 
down  for  her  own  disarmament  will  facilitate  and  hasten  t^  accom- 
plishment of  a  general  reduction  of  armaments;  and  they  intaid  to  open 
negotiations  inunediately  with  a  view  to  the  eventual  adoption  of  a 
scheme  of  such  general  reduction.  It  soes  without  saying  that  the 
realisation  of  this  programme  will  depend  in  large  part  on  the  satisfac- 
tory carrying  out  by  Germany  of  her  own  engagements.'* 

he  reply  went  on  to  say  that,  as  it  was  the  colossal  growth  in  German  arma- 
lents  that  had  forced  the  other  nations  of  Europe  to  increase  their  arma- 
lents,  it  was  only  right  and  necessary  that  the  process  of  limitation  should 
sgin  with  Germany.    It  was  said,  nevertheless,  that : 

The  Allied  and  Associated  Powers  wish  to  make  it  clear  that  their 
requirements  in  regard  to  German  armaments  were  not  made  solely 
with  the  object  of  rendering  it  impossible  for  Germany  to  resume  h^ 
policy  of  military  aggression.  They  are  also  the  first  steps  towards  that 
general  reduction  and  limitation  of  armaments  which  they  seek  to  bring 
about  as  one  of  the  most  fruitful  preventives  of  war,  and  which  it  will 
be  one  of  the  first  duties  of  the  League  of  Nations  to  promote.* 

Here,  it  is  argued  by  the  Germans,  is  a  definite  treaty  undertaking  on  the 
urt  of  the  Allied  and  Associated  Powers  to  reduce  their  armaments  in  return 
r  Germany's  acceptance  of  an  obligation  to  reduce  hers  first.  Germany,  it 
then  said,  promptly  performed  her  part  of  the  contract,  but,  after  fifteen 
^ars,  the  other  Powers  have  not  only  not  reduced  or  limited  their  armaments 
it  have,  in  fact,  increased  them.  As  a  result  of  this  non-performance  by 
le  Allied  and  Associated  Powers  of  their  obligations  under  Part  V  of  the 
eaty,  therefore,  Germany  is  no  longer  bound  to  observe  hers.  By  way  of 
ply  to  this  contention,  however,  it  might  be  pointed  out  that  the  preamble 
>  Part  V  speaks  only  of  rendering  possible  the  initiation  of  a  general  limita- 
3n  of  armaments,  and  that  the  reply  of  the  Allied  and  Associated  Powers 
>parently  interprets  it  to  involve  no  more  than  an  undertaking  to  ''open 
^gotiations  inmiediately  with  a  view  to  the  eventual  adoption  of  a  scheme 
such  general  reduction."  Consequently  it  might  be  argued  with  a  good 
lal  of  force  that  there  was  only  a  promise  to  make  an  effort  to  initiate  a 
ovement  which  it  was  hoped  and  believed  would  lead  ultimately  to  a  gen- 
Btl  agreement  for  arms  limitation,  but  that  neither  in  the  preamble  to  Part 
nor  in  the  clauses  which  follow,  nor  in  the  reply  of  the  Allied  and  Asso- 
ited  Powers  was  there  any  definite  pledge  or  guarantee  that  the  movement 
)uld  succeed.  Indeed,  in  view  of  the  manifest  difficulties  inevitable  in 
iching  an  agreement  among  a  large  number  of  states  for  the  reduction  of 

•  Kraus  and  Rodiger,  op.  cU.,  p.  585.  **  Ibid.,  pp.  608,  609. 
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their  armaments,  it  could  be  said  that  any  such  guarantee  or  pledge  must 
obviously  have  been  unthinkable.  Still  less,  it  is  arguable,  is  there  any 
evidence  that  it  was  the  intention  of  the  Allied  and  Associated  Powers  to 
condition  Germany's  obligation  to  abide  by  the  terms  of  Part  V  upon  a  re- 
duction by  them  of  their  own  armaments.  It  might,  indeed,  be  pointed  out 
that,  in  answer  to  an  intimation  that  this  was  the  understanding  of  the 
German  delegation,  the  reply  of  the  Allied  and  Associated  Powers  stated: 

Germany  must  consent  unconditionally  to  disarm  in  advance  of  the 
Allied  and  Associated  Powers;  she  must  agree  to  immediate  abolition  of 
imiversal  military  service;  a  definite  organisation  and  scale  of  armament 
must  be  enforced.  It  is  essential  that  she  should  be  subjected  to  spe- 
cial control  as  regards  the  reduction  of  her  armies  and  armaments,  the 
dismantling  of  her  fortifications,  and  the  reduction,  conversion  or  de- 
struction of  her  military  establishments.^^ 

If  this  latter  view,  rather  than  the  German,  is  the  correct  interpretation  of 
the  pertinent  provisions  of  the  Treaty  of  Versailles — i.6.,  if  it  is  true  that  all 
the  Allied  and  Associated  Powers  undertook  to  do  in  the  matter  of  armaments 
was  to  ''seek''  or  attempt  to  bring  about  their  general  reduction  or  limitation 
after  the  first  obstacle  in  the  path  to  success  of  such  a  movement  had  been 
removed  by  the  disarmament  of  Germany  '^ — then  it  might  well  be  main- 
tained that  the  Allied  and  Associated  Powers  have  by  no  means  defaulted  on 
their  obligation.  Certainly  the  record  of  the  diplomatic  negotiations  and 
the  proceedings  of  a  succession  of  disarmament  conferences  during  the  past 
twelve  years  might  be  cited  to  refute  any  contention  that  they  had  done  so. 

Moreover,  it  might  also  be  observed  that,  even  were  it  admitted  that  the 
Treaty  of  Versailles  did  create,  as  the  Germans  contend,  an  obligation  on  the 
part  of  the  Allied  and  Associated  Powers  to  reduce  their  armaments,  instead 
of  a  promise  merely  to  make  an  effort  to  do  so,  the  treaty  did  not  fix  any 
period  within  which  the  obligation  should  be  performed.  Soon  after  the 
treaty  came  into  force,  negotiations  were  instituted  with  a  view  to  concluding 

^  Kraus  and  Rddiger,  op.  ct<.,  p.  609.    Italics  inserted.    C/.  p.  611. 

*>  This,  it  would  seem,  is  the  view  of  General  Tasker  H.  Bliss,  one  of  those  cited  by  Dr. 
Bruns  as  having  recognized  that  the  Treaty  of  Versailles  imposed  upon  the  parties  other  than 
Germany  an  equal  obligation  to  reduce  their  armaments.  General  Bliss  merely  asserts  that 
the  other  parties  to  the  treaty  "have  pledged  themselves  to  initiate,  as  soon  as  practicable,  a 
general  limitation  of  armaments  after  Germany  shall  have  compUed  with  her  first  obliga- 
tion," and  again,  that  the  Peace  Conference  merely  ''pledged  itself  to  do  what  could  be 
done"  to  bring  about  a  limitation  of  national  armaments.  'The  Problem  of  Disarmament," 
in  House  and  Seymour,  What  Really  Happened  at  Paris,  p.  372. 

There  is  some  reason  to  believe  that  the  principal  object  of  the  Peace  Conference  in  limit- 
ing Germany's  armaments  was  to  insure  the  security  of  France  against  future  attack  by 
Germany  and  that  the  declaration  that  Germany's  disarmament  would  render  possible  a 
general  reduction  of  armaments  was  only  a  phrase,  which,  while  no  doubt  expressing  a  desire 
and  a  hope,  was  not  intended  to  record  the  assumption  of  an  obligation  on  the  part  of  the 
AUied  and  Associated  Powers.  A  reading  of  the  discussions  in  the  Peace  Confermce  Com- 
mittee on  Mihtary,  Naval  and  Air  terms  leaves  one  with  this  impression.  See  the  summary 
of  the  discussions,  in  Temperley,  op.  o^,  II,  especially  pp.  129-130. 
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an  agreement  for  a  general  reduction  of  armaments,  and  a  succession  of  inter- 
national conferences  followed  during  the  ensuing  years.  The  efforts  thus 
begun  were  going  on  when,  in  October,  1933,  Germany  withdrew  from  the 
League  of  Nations  and  ceased  to  participate  further  in  the  Disarmament 
Conference  then  being  held.  This  action  undoubtedly  accentuated  the 
difficulty  which  confronted  the  Allied  and  Associated  Powers  in  their  effort 
to  reach  an  agreement.  That  effort  was  continued,  however,  and  as  late  as 
February  3,  1935,  an  Anglo-French  conmumiqu^  was  issued  which,  after 
pointing  out  that  the  disarmament  provisions  of  the  Treaty  of  VersailleB 
could  not  be  modified  by  the  unilateral  action  of  any  party,  declared  that  the 
British  and  French  Governments  favored  a  general  settlement  freely  negoti- 
ated between  Germany  and  other  Powers  which  would  make  provision  for 
the  organization  of  the  security  of  Europe  along  certain  lines  therein  indi- 
cated, and  which  would  include  an  agreement  for  the  reduction  of  armaments 
replacing  the  stipulations  of  Part  V  of  the  Treaty  of  Versailles.  Ten  days 
later  the  German  Government  returned  a  reply  in  which  it  welcomed  'in 
friendly  confidence"  the  Anglo-French  proposal  and  promised  to  examine 
seriously  the  points  which  it  contained.  One  month  thereafter,  before  the 
date  fixed  for  the  first  exchange  of  views  between  the  government  of  Germany 
and  the  governments  of  Great  Britain  and  France,  the  German  Government 
promulgated  the  conscription  law  and  denounced  the  clauses  of  the  Treaty  of 
Versailles  with  which  that  law  was  in  conffict.  This  made  further  negotift- 
tion  with  the  German  Government  impossible  and  rendered  an  agreement 
among  the  other  parties  for  the  reduction  of  their  armaments  hopeless. 

No  one  who  is  familiar  with  the  problem  can  fail  to  be  aware  of  the 
enormous  difficulties  which  must  be  overcome  in  reaching  a  general  agree- 
ment among  the  nations  for  a  reduction  or  even  a  limitation  of  their  military 
armaments.  It  is  not  a  thing  to  be  achieved  in  a  day,  and  this  fact  has  been 
frankly  recognized  even  by  Germans  themselves.'*  Consequently  the  failure 
up  to  the  present  time  of  the  parties  to  the  Treaty  of  Versailles  or  of  the 
members  of  the  League  to  reach  an  agreement  can  hardly  be  said  to  be  proof 
in  itself  that  they  have  not  desired  to  do  so  or  that  they  have  not  made 
earnest  and  sincere  efforts  to  achieve  that  object.  Perhaps  it  might  even  be 
said  that  Germany  herself  is  in  part  responsible  for  the  failure,  first  by  her 
withdrawal  from  the  Disarmament  Conference  in  1933,  and  second  by  her 
refusal  to  continue  the  negotiations  in  March,  1935,  and  her  somewhat 
brusque  denunciation  of  the  military  clauses.  Furthermore,  it  might  be 
possible  to  adduce  evidence  that  the  negotiations  were  hampered  during  the 
two  years  preceding  the  final  denunciation  of  those  clauses  by  the  apparently 
well-founded  beUef  that  Germany  was  already  re-arming  in  violation  of  the 
clauses." 

**  C/.  the  remarks  of  Dr.  von  Schubert  to  the  League  Assembly  in  1926,  at  the  time  of 
Germany's  admission  to  the  League.    Records  of  Seventh  Assembly,  Plenary,  p.  108. 
^u  Evidence  of  this  was  apparently  shown  in  the  marked  increase  of  the  G^inan  militaiy 
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In  such  circumstances  it  might  well  be  open  to  question  whether  the  other 
parties  to  the  Treaty  of  Versailles  could  justly  be  regarded  as  having  violated 
their  obligation,  even  if  that  obligation  was  to  achieve,  rather  than  to  at- 
tempt to  achieve,  reduction  of  armaments.  The  treaty  not  having  pre- 
scribed a  fixed  period  within  which  the  obligation  of  the  Allied  and  Associated 
Powers  was  required  to  be  performed,  it  is  at  least  doubtful  if  those  Powers 
could  be  justly  charged  with  default  until  they  had  renounced  or  definitively 
abandoned  all  further  effort  to  reach  an  agreement  for  the  reduction  of  their 
armaments.  When  a  treaty  imposes  on  (me  or  more  of  the  parties  an  obliga- 
tion, without  specifjdng  a  definite  period  of  time  within  which  it  must  be  per- 
formed, the  party  obligated  cannot  be  said  to  have  violated  the  obligation 
if  it  has  been  prevented  from  performing  it  but  has  never  abandoned  its 
effort  to  do  so.  Nor  does  failure  of  performance  in  such  circumstances 
release  the  other  party  from  its  duties  under  the  treaty.  This  was  the  sub- 
stance of  President  Coolidge's  award  in  the  Tacna-Arica  case.*^  Chile  was 
required  by  a  treaty  with  Peru  to  hold  a  plebiscite  in  the  territories  of  Tacna 
and  Arica,  without  any  specification  as  to  the  period  within  which  it  was  to 
be  held,  and  the  plebbcite  was  not  held  because  the  two  countries  could  not 
reach  an  agreement  as  to  the  maimer  in  which  it  was  to  be  conducted. 
Relative  to  Peru's  claim  to  be  discharged  from  her  obligation  under  the 
treaty,  because,  as  she  claimed,  Chile  by  her  own  conduct  had  prevented  an 
agreement  for  the  holding  of  the  plebiscite,  the  arbitrator  said: 

In  order  to  justify  either  party  in  claiming  to  be  discharged  from  per^ 
formance,  something  more  must  appear  than  the  failure  of  particular 
negotiations  or  the  failure  to  ratify  particular  protocols.  There  must 
be  found  an  intent  to  frustrate  the  carrying  out  of  the  provisions  of 
Article  3  with  respect  to  the  plebiscite;  that  is,  not  simply  the  refusal  of 
a  particular  agreement  proposed  thereunder,  because  of  its  terms,  but 
the  purpose  to  prevent  any  reasonable  agreement  for  a  plebiscite. 

It  is  quite  true  that  at  the  time  of  the  repudiation  by  Germany  of  the  mili- 
tary clauses,  the  negotiations  for  the  conclusion  of  a  treaty  for  the  general 
reduction  of  armaments  had  not  resulted  in  success;  but,  as  the  negotiations 
had  not  been  abandoned — on  the  contrary  they  were  still  in  progress — ^it  seems 
reasonable  to  argue  that  Germany  was  not  justified  in  assuming  that  because 
the  other  parties  would  not  accept  her  proposals  or  had  not  reached  an  agree- 
ment among  themselves,  they  had  no  ''inclination"  or  intention  of  reducing 
their  armaments.  As  President  Coohdge  said  in  his  award  in  the  Tacna-Arica 
case,  a  deliberate  intention  to  disregard  a  treaty  engagement  cannot  be 

budget  for  1934-1935,  and  in  subsequent  increases.  When  inquiries  were  made  of  the 
German  Government  as  to  the  reasons,  especially  for  the  increase  in  the  air  budget,  vigorous 
denials  were  made  as  late  as  December  20, 1934,  that  the  German  Government  had  any  in- 
tention of  disregarding  the  treaty  limitations.  Nevertheless,  three  months  later  the 
Chancellor  was  able  to  inform  the  British  Secretary  of  State  for  Foreign  A£fairs  that  in  the 
matter  of  aircraft  the  Reich  had  already  attained  parity  with  the  United  Kingdom. 
«  This  Journal,  Vol.  19  (1926),  pp.  396-399. 
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'lightly  imputed"  by  one  party  to  the  other;  and,  as  he  added:  "A  finding  of 
the  existence  of  bad  faith  should  be  supported  not  by  disputable  inferences 
but  by  clear  and  convincing  evidence  which  compels  such  a  conclusion." 

Another  argument  relied  upon  in  support  of  the  contention  that  Germany 
was  justified  in  taking  the  action  she  did,  is  drawn  from  the  fact  of  Germany's 
membership  in  the  League  of  Nations.^  The  principle  of  equality  of  rights, 
it  is  said,  is  the  foundation  of  membership  in  the  League,  and  Article  8  en- 
visages disarmament  to  the  degree  therein  laid  down  for  all,  and  not  for  some 
members  only.  Consequently  it  must  have  been  intended  that  when  Ger- 
many became  a  League  member  she  was  to  be  treated,  in  the  matter  of 
armaments,  on  the  same  basis  as  any  other  League  member,  and  was  to  be 
freed  from  the  discriminatory  obligations  imposed  upon  her  prior  to  the  time 
of  her  becoming  a  member.  It  is  said  further  that  when  Germany,  prior  to 
her  entry  into  the  League,  called  attention  ^  to  the  difficulties  and  dangers 
which,  because  of  her  disarmed  condition,  would  confront  her  if  she  were 
called  upon  as  a  League  member  to  participate  in  common  military  action 
under  Article  16,  and  asked  therefore  to  be  permitted  to  reserve  the  right  to 
determine  for  herself  whether  or  to  what  extent  she  would  participate  in  any 
action  taken  under  that  article,  the  Council  refused  her  request,  emphaaimg 
in  its  reply  *''  the  equality  of  rights  and  obligations  of  all  members  and  assert- 
ing that  such  a  reservation  ''would  undermine  the  basis  of  the  League  of 
Nations  and  would  be  incompatible  with  membership  in  the  League." 
This  action,  it  is  argued,  taken  with  full  knowledge  of  Germany^s  then  exist- 
ing inequality  and  incapacity  to  perform  her  possible  oUigations  under 
Article  16,  amounted  to  recognition  that  Germany  had  a  right  to  be  released 
from  the  discriminatory  restrictions  placed  upon  her  armaments  by  Part  V 
of  the  treaty.  This  phase  of  the  German  argument  might,  however,  be  met 
with  the  statement  that,  at  the  time  of  her  entry  into  the  League,  Germany 
did  not  actually  put  forth  any  claim  to  a  righ£  to  increase  her  armaments 
beyond  the  amounts  permitted  her  under  the  military,  naval  and  air  clauses; 
that  her  very  attempt  to  make  a  reservation  to  Article  16  for  the  reasons 
which  she  advanced  indicated  her  understanding  that  as  a  League  member 
she  would  still  be  subject  to  those  clauses;  and  that,  in  fact,  the  Council 
reminded  Germany  that  ''other  countries  whose  military  forces  have  also 
been  limited  by  the  provisions  of  existing  treaties  have,  on  entering  the 
League,  accepted  the  obligations  of  the  Covenant  without  reservation."  " 
There  would  seem  to  be,  in  short,  reasonable  grounds  for  contesting  the 

**  See  Dr.  Bnins'  article,  dted  tupro. 

**  In  a  letter  of  Dec.  12,  1024,  to  the  Secretary-General,  and  in  a  memorandom  to  the 
members  of  the  CoundL    League  of  Nations  Official  Joiunal,  1025,  p.  232. 

»» Ibid.,  pp.  490-491. 

**  It  was  indicated,  however,  that  while  Germany  would  be  bound  'to  oontribute  to  the 
armed  forces  to  be  used  to  protect  the  covenants  of  the  League"  if  the  occasion  demanded, 
she  would  not  be  expected  to  do  more  than  her  "military  situation"  permitted.  Reo(»ds  of 
the  Special  Session  of  the  Assembly,  March,  1926,  p.  46. 
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claim  that  there  was  an3rthmg  in  the  negotiations  preceding  Germany's 
entry  into  the  League  to  indicate  an  undertaking  to  release  Grermany  from 
her  obligations  under  Part  V  of  the  Treaty  of  Versailles  or  to  suggest  that  the 
other  Powers  recognized  any  new  or  special  obligation  on  their  part  vis-^-vis 
Germany  to  reduce  their  own  armaments  which  they  have  since  vioUted. 

Without  undertaking  to  pass  judgment  upon  the  merits  of  the  German  case 
— and  certainly  without  ignoring  the  fact  that  moral  reasons  may  be  adduced 
in  explanation  of  her  action  whichy  however,  do  not  affect  the  legal  aspects 
thereof — ^it  is  beUeved  that  the  above  paragraphs  sufficiently  indicate  that 
the  legal  arguments  advanced  in  Germany's  behalf  do  not  necessarily  compel 
acceptance  of  the  conclusions  arrived  at  by  her.  Those  arguments  present 
questions  of  fact  and  questions  of  interpretation  which  Germany  has  an- 
swered in  one  way,  but  which  might  conceivably  be  answered  in  another  way. 
She  has  undertaken  to  decide  unilaterally  issues  which  ought  rather  to  be 
decided  by  all  the  parties  concerned  through  mutual  agreement  or  by  some 
tribunal  or  authority  which  they  have  accepted  as  competent.  Yet  this  is 
what  a  state  must  necessarily  do  if  it  has,  and  undertsJces  to  exercise,  the 
right  to  abrogate  a  treaty  unilaterally  on  the  ground  that  it  has  been  broken 
by  the  other  party  or  parties.  In  principle,  therefore,  it  is  believed  that 
states  ought  not  to  be  recognized  as  having  such  a  right.  Furthermore,  it  is 
submitted  that  customary  international  law,  as  revealed  by  the  actual  prac- 
tice of  states  and  as  distinguished  from  the  theoretical  statements  of  publi- 
cists and  the  arguments  of  diplomats,  does  not  recognize  such  a  right.  At- 
tempts actually  to  exercise  the  right  appear  to  have  been  remarkably  rare, 
and  when  the  attempt  has  been  made,  the  existence  of  the  right  has  been 
vigorously  denied  by  the  other  states  concerned.  In  this  connection,  refer- 
ence may  be  made  to  two  classical  cases  usually  cited  as  examples  by  those 
who  uphold  the  right  of  unilateral  abrogation. 

In  1798  the  United  States  Congress  passed,  and  the  President  approved, 
an  Act  which  stated  that  ''the  treaties  concluded  between  the  United  States 
and  France  have  been  repeatedly  violated  on  the  part  of  the  French  Govern- 
ment," and  which,  for  that  reason,  declared  "that  the  United  States  are  of 
right  freed  and  exonerated  from  the  stipulations  of  the  treaties  and  of  the 
consular  convention,  heretofore  concluded  between  the  United  States  and 
France,  and  that  the  same  shall  not  henceforth  be  regarded  as  legally  obli- 
gatory on  the  Government  or  citizens  of  the  United  States."  ••  When  in 
1799  American  plenipotentiaries  were  sent  to  France  to  settle  all  controver- 
sies then  existing  between  the  two  countries,  they  were  given  instructions 
which  indicated  that  the  United  States  regarded  the  treaties  as  having  been 
effectively  abrogated  by  the  above  Act.*®    When  the  American  plenipotenti- 

'*  Moore,  Digest  of  International  Law,  V,  p.  366. 

*^  They  were  instructed  to  require  compensation  for  captures  and  condemnations  contrary 
to  international  law  and  to  the  treaty  of  1778,  while  the  latter  "remained  in  force."  They 
were  also  to  consider  it  ''as  ultimated''  that  "the  treaties  of  1778  and  the  consular  oonven- 
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aries  sought  to  act  in  accordance  with  those  instructions,  however,  and  to  in- 
clude in  the  new  treaty  provisions  relating  to  the  adjustment  of  claims  based 
upon  the  view  that  the  treaties  and  consular  convention  of  1778  and  1788 
had  been  terminated  on  July  7, 1798,  they  met  with  the  stubborn  opposition 
of  the  French  representatives.^  The  French  Government  stated  that  it 
could  not  admit  that  the  treaties  had  been  annulled  by  the  unilateral  act  of 
the  United  States,  and  with  that  as  a  basis,  it  was  willing  "to  stipulate  a  full 
and  entire  recognition  of  the  treaties,  and  a  reciprocal  promise  of  indemnities 
for  the  damages  resulting,  on  the  part  of  either,  from  their  infraction."  If, 
however,  the  United  States  persisted  in  its  stand  with  r^ard  to  the  treaties, 
France  would  be  willing  to  acquiesce  in  their  nullity,  but  only  on  the  under- 
standing that  the  declcuration  of  their  abrogation  by  the  United  States  had 
constituted  ''an  unequivocal  provocation  to  war,"  that  subsequent  acts  had 
been  ''nothing  less  than  war,"  and  that  the  new  treaty  being  negotiated  must 
be  preceded  by  a  treaty  of  peace.^ 

The  plenipotentiaries  being  unable  to  resolve  the  issue  thus  raised,  it  was 
decided  to  postpone  the  matter  by  providing  in  Article  2  of  the  Convention 
of  September  30, 1800,  that,  since  no  agreement  had  been  possible  respecting 
either  the  Treaty  of  Alliance  and  of  Amity  and  Commerce  of  1778,  and  the 
Consular  Convention  of  1788,  or  respecting  the  indemnities  claimed,  the 
parties  would  "negotiate  on  these  subjects  at  a  convenient  time,  and  until 
they  may  have  agreed  upon  these  points  the  said  treaties  and  conventions 
shall  have  no  operation."  When  the  convention  containing  this  clause  was 
submitted  to  the  United  States  Senate,  that  body  gave  its  approval  with  the 
proviso,  inter  alia,  that  Article  2  should  be  "expunged."  The  convention 
thus  amended  was  returned  to  Paris  for  the  exchange  of  ratifications,  where- 
upon the  French  Government  refused  to  agree  to  the  excision  of  Article  2 
except  on  condition  that  "the  reciprocal  pretensions"  to  which  it  referred 
"should  not  be  brought  forward  at  any  future  period."  ^  Bonaparte  there- 
fore ratified  the  treaty  subject  to  the  condition  that  it  should  be  imderstood 
that,  by  striking  out  Article  2,  "the  two  states  renounce  the  respective 
pretensions  which  are  the  object  of  said  article."  ^  Ratifications  were  then 
exchanged,  and  subsequently  the  United  States  Senate  approved  the  quali- 
fied French  acceptance  and  declared  the  treaty  to  be  "fully  ratified."  ** 

On  the  above  facts  it  seems  clear  that  the  right  of  the  United  States  uni- 
laterally to  terminate  the  treaties  with  France,  on  the  groimd  of  alleged  vio- 
lation thereof  by  the  latter  country,  was  effectively  denied  by  France.  It 
would  seem  that  the  treaties  were  not  terminated  on  July  7, 1798,  but  that, 

tion  of  1788  be  not  revived  in  whole  or  in  part.  .  .  ."  American  State  Papers,  Foreign 
Relations,  II,  p.  306. 

«  See  ibid.,  II,  pp.  317,  319,  320.  *«  Ihid.,  H,  p.  332. 

« Ihid,,  VI,  pp.  144r-146.  «*  Ibid.,  II,  p.  344. 

^  Ihid.f  II,  p.  345.  For  an  account  of  the  above  case  see  Moore,  History  and  Digest  of 
International  Arbitrations,  pp.  4429-4432. 
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on  the  contrary,  they  were  only  finally  and  effectively  terminated  as  a 
result  of  agreement  of  both  states,  the  United  States  having  in  effect 
purchased  that  agreement  by  the  renunciation  of  her  spoliation  claims 
against  France. 

On  March  30, 1856,  Great  Britain,  Austria,  France,  Prussia,  Russia,  Sar- 
dinia and  Turkey  concluded  the  Treaty  of  Paris,  Articles  11,  13  and  14  of 
which  provided  for  the  neutralization  of  the  Black  Sea  and  placed  certain 
limitations  upon  Russia  and  Turkey  with  respect  to  the  establishment  of 
military-maritime  arsenals  upon  its  coasts  and  the  maintainance  of  war 
vessels  upon  its  waters.**  On  October  19/31,  1870,  during  the  Franco- 
Prussian  War,  the  Russian  Government  addressed  a  circular  note  to  the 
signatories  of  the  Treaty  of  Paris  denouncing  the  Black  Sea  clauses  thereof 
and  justifjdng  that  action  in  part  on  the  ground  that  the  other  parties  were 
guilty  of  having  several  times  violated  the  treaty.*^  Prince  Gortchakoff 
asserted  that  "Our  illustrious  master  cannot  admit,  de  jure,  that  treaties, 
violated  in  several  of  their  essential  and  general  clauses,  should  remain  bind- 
ing in  other  clauses  directly  affecting  the  interests  of  his  Empire,"  and  that 
therefore  "His  Imperial  Majesty  cannot  any  longer  hold  himself  bound  by 
the  stipulations  of  the  Treaty  of  18/30  of  March,  1856,  as  far  as  they  restrict 
his  sovereign  Rights  in  the  Black  Sea.  ..." 

The  attempt  of  Russia  thus  to  terminate  a  part  of  the  treaty  by  her  own 
unilateral  act  was  at  once  branded  as  illegal  by  Great  Britain,  Austria- 
Hungary,  France,  Italy  and  Turkey.^'  Earl  Granville,  on  behalf  of  Great 
Britain,  vigorously  declared  that  the  right  to  release  one  or  more  of  the 
parties  from  all  or  any  of  its  obligations  under  a  treaty  had  always  been  held 
to  belong  ''only  to  the  governments  who  have  been  parties  to  the  original 
instrument,"  and  he  added: 

The  despatches  of  Prince  Gortchakoff  appear  to  assume  that  any  one 
of  the  Powers  who  have  signed  the  engagement  may  allege  that  occur- 
rences have  taken  place  which,  in  its  opinion,  are  at  variance  with  the 
provisions  of  the  Treaty,  and,  although  this  view  is  not  shared  or  ad- 
mitted by  the  co-signatory  Powers,  may  found  upon  that  allegation, 
not  a  request  to  those  Govemmentis  for  the  consideration  of  the  case, 
but  an  announcement  to  them  that  it  has  emancipated  itself,  or  holds 
itself  emancipated,  from  any  stipulations  of  the  Treaty  which  it  thinks 
fit  to  disapprove.  Yet  it  is  quite  evident  that  the  effect  of  such  doc- 
trine, and  of  any  proceeding  which,  with  or  without  avowal,  is  founded 
upon  it,  is  to  bring  the  entire  authority  and  efficacy  of  Treaties  under 
the  discretionary  control  of  each  one  of  the  Powers  who  may  have  signed 
them;  the  result  of  which  would  be  the  entire  destruction  of  Treaties  in 
their  essence.    For  whereas  their  whole  object  is  to  bind  Powers  to  one 

*•  E.  Hertslet,  Map  of  Europe  by  Treaty,  U,  pp.  125(^-1267. 

*»  Ibid.,  Ill,  pp.  1892-1896. 

^  Excerpts  from  the  correspondence  may  be  found  in  Bruns,  Foniea  Jtaria  GenHum,  Ser.  B, 
sec.  1,  torn.  1,  pars  1,  fasc.  2,  pp.  769-768.  See  also  Daa  Staattarehiv,  LX,  pp.  120,  123, 
124-126,  127,  134-136,  140, 162, 180.  Prussia,  for  political  reasons  arising  out  of  Russian 
friendliness  during  the  Franco-Prussian  War,  avoided  any  forthright  expression  of  opinion. 
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another,  and  for  this  purpose  each  one  of  the  parties  surrenders  a  por- 
tion of  its  free  agency,  by  the  doctrine  and  proceeding  now  in  question, 
one  of  the  parties  in  its  separate  and  individual  capacity  brings  back  the 
entire  subject  into  its  own  control,  and  remains  bound  only  to  itself.* 

It  was  finally  agreed  that  the  Powers  should  meet  in  London  to  discuss  the 
situation  raised  by  Russia's  declaration.  On  January  17, 1871,  all  of  them, 
including  Russia,  subscribed  to  a  protocol  by  which  they  recognised  'Hhat  it 
is  an  essential  principle  of  the  Law  of  Nations  that  no  Power  can  liberate 
itself  from  the  engagements  of  a  Treaty,  nor  modify  the  stipulations  thereof, 
unless  with  the  consent  of  the  Contracting  Powers  by  means  of  an  amicable 
arrangement."  *®  Thereafter  (March  13, 1871)  a  new  treaty  was  concluded 
which  declared  the  Black  Sea  clauses  of  the  Treaty  of  Paris  to  be  thereby 
annulled,  and  which  substituted  certain  new  provisions  in  thdr  stead.*^ 
Here  again,  it  would  seem  the  right  of  unilateral  termination  was  not  recog- 
nised nor  successfully  asserted;  on  the  contrary,  the  Black  Sea  provisions  of 
the  Treaty  of  Paris  were  not  legally  terminated  until  the  Treaty  of  March  13, 
1871,  marked  the  express  agreement  of  the  parties  to  that  termination. 

The  above  cases  may  be  said  to  be  the  most  important,  if  not  the  only 
instances,  in  which  states  have  gone  beyond  mere  verbal  assertion  of  the 
existence  of  the  right  and  have  actually  attempted  to  effectuate  unilaterally 
the  termination  of  a  treaty  because  of  alleged  violation  of  its  terms  by  other 
parties.  If  the  practice  as  revealed  in  those  cases  constitutes  evidence  of  the 
law,  then  it  seems  plain  that  international  law  does  not  recognise  the  right 
claimed  by  the  United  States  in  1798,  by  Russia  in  1870,  or  by  Germany  in 
1935.  The  London  Protocol  of  1871  still  appears  to  state  the  law  accoi^ 
ately;  in  1928  the  Sixth  Conference  of  American  States  inserted  in  its  Con- 
vention on  the  Law  of  Treaties  the  rule  that  "no  state  can  relieve  itself  of  the 
obligations  of  a  treaty  or  modify  its  stipulations  except  by  agreement,  secured 
through  peaceful  means,  of  the  other  contracting  parties.""  A  recent 
investigator,  after  examining  in  detail  the  cases  in  which  states  have  sought 
release  from  treaties  under  the  principle  of  rd>u8  sic  stantibua — and  it  is  possi- 
ble to  consider  the  case  arising  out  of  violation  of  a  treaty  by  one  or  more 
parties  as  coming  under  that  principle  ^ — has  asserted  that  "despite  any 
theoretical  objections  to  the  contrary,  it  remains  true  that  customary  inter- 
national law  lays  down  the  rule  that  a  party  who  seeks  release  from  a  treaty 
on  the  ground  of  a  change  of  circumstances  has  no  right  to  terminate  the 
treaty  unilaterally,  and  that  recognition  that  the  doctrine  is  applicable 
must  be  obtained  either  from  the  parties  to  the  treaty  or  from  some  compe- 

*•  Hertdet,  op.  eU.,  Ill,  pp.  1888-1900. 

«<»  Ihid.,  p.  1904;  British  and  Foreign  State  Papers,  LXI,  pp.  1198-1199. 
«i  Hertslet,  op.  cU.,  Ill,  pp.  1920, 1922;  British  and  Foreign  State  Papers,  LXI,  pp.  7-11. 
«>  M.  O.  Hudson,  International  Legislation,  IV,  p.  2378  (Art.  10). 
^  Cf.  Dupuis,  **Le8  RelaUona  IntenuUionalea,**  Aoadimie  de  Droit  IntemaUanal^  BecueU  da 
Cows,  II,  pp.  340-341. 
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tent  international  authority."  •*  The  draft  convention  on  the  law  of  trea- 
ties;  formulated  by  the  Harvard  Research  in  International  Law  in  1935,  re- 
jects the  right  of  unilateral  denunciation,  although  it  allows  a  right  of  provi- 
sional suspension  pending  a  decision  by  a  competent  international  tribunal 
or  authority  to  which  the  question  of  non-performance  must  be  submitted  at 
the  request  of  the  complaining  party.  Such  suspension  of  performance, 
however,  would  be  imdertaken  by  the  complaining  party  at  its  own  risk. 
In  case  the  decision  sustains  the  allegations  of  the  complaining  party  as  to 
the  guilt  of  the  other  party  or  parties,  the  provisional  suspension  may  be- 
come definitive  termination;  if  the  decision  is  to  the  contrary,  the  party 
suspending  performance  may  itself  be  held  liable  for  failure  to  perform  its 
treaty  obligations." 

In  the  light  of  the  above  discussion,  it  is  believed  that,  irrespective  of  the 
merits  of  its  cause,  the  German  Government  is  to  be  censured  for  attempting 
by  its  own  independent  act  to  terminate  its  obligations  imder  Part  V  of  the 
Treaty  of  Versailles.  And  it  is  submitted  that  if  that  part  of  the  treaty  is  in 
fact  terminated,  it  must  be  because  the  other  parties  agree  to  such  termina- 
tion expressly  or  by  implication,  and  not  because  of  the  unilateral  denimcia- 
tion  by  Germany.'*  In  a  case  where  political  exigencies  make  it  impossible 
to  resist  actual  termination  of  performance,  and  where  as  a  result  termina- 
tion of  the  treaty  itself  in  whole  or  in  part  may  perhaps  be  considered  as  re- 
sulting from  tacit  agreement  of  the  parties,  this  may  be  said  to  be  a  distinc- 
tion without  a  difference.  It  is  a  distinction  which  has  juridical  importance, 
however,  and  one  which  should  not  be  lost  sight  of  because  of  possible 
future  cases.  The  German  case  should  not,  therefore,  be  interpreted  as  a 
precedent  establishing  the  right  of  a  state  unilaterally  to  abrogate  a  treaty  to 
which  it  is  a  party  because  of  alleged  violation  or  non-performance  thereof  by 
another  party  or  parties. 

M  C.  Hill,  "The  Doctrine  of  Rebu8  Sic  Stantibus  in  International  Law/'  University  of 
Missouri  Studies,  Vol.  IX,  No.  3,  p.  78. 

**  See  Article  27  of  the  Harvard  Research  draft  convention  on  the  law  of  treaties,  and  com- 
ment thereon,  published  as  a  supplement  to  this  number  of  the  Joubnal. 

**  Thus  Great  Britain,  by  conceding  in  her  naval  agreement  of  June  18, 1936,  with  Germany 
(text  in  New  York  Times,  June  19)  Germany's  right  to  maintain  naval  forces  in  excess  of 
those  permitted  by  the  Treaty  of  Versailles,  in  e£Fect  acquiesces  in  the  German  repudiation  of 
the  naval  clauses.  If,  therefore,  those  clauses  are  terminated  so  far  as  Great  Britain  and  Ger- 
many are  concerned,  it  may  be  said  that  they  have  been  terminated  by  agreement,  not  by 
Germany's  imilateral  action  in  pretending  to  repudiate  them. 


THE  DEVELOPMENT   OF   INTERNATIONAL  TAX  LAW: 
FRANCO-AMERICAN   TREATY   ON  DOUBLE  TAXA- 
TION—DRAFT  CONVENTION   ON  ALLOCATION 

OF  BUSINESS  INCOME 

By  Mitchell  B.  Cabboll  * 

The  exchange  of  ratifications  on  April  9,  1935|  of  the  Franco-American 
Convention  on  Double  Taxation  by  Ambassador  Straus  and  Foreign  Mia- 
ister  Laval  calls  attention  to  the  development  of  a  new  field  of  law  in  which 
the  United  States  has  been  participating  since  the  post-war  depression. 
International  double  taxation  had  existed  for  some  time  before  the  World 
War  as  the  result  of  countries  taxing  income  whether  derived  by  non-resi- 
dents from  local  sources  or  by  residents  from  foreign  sources,  but  it  did  not 
become  a  serious  problem  until  the  budgetary  exigencies  of  the  World  War 
had  caused  such  an  increase  in  rates  that  the  payment  of  taxes  to  the  foreign 
country,  as  well  as  to  the  home  country,  resulted  in  taking  practically  all  of 
the  income  from  carrying  on  business  in  the  two.  Likewise,  serious  double 
taxation  existed  in  the  field  of  property  and  estate  or  inheritance  taxes  as 
the  result  of  countries  taxing  property  having  a  local  situs  as  well  as  prop- 
erty having  a  foreign  situs  but  belonging  to  persons  domiciled  vrithin  their 
territory. 

As  selling  in  foreign  markets  was  essential  to  the  restoration  of  prosperity 
in  the  United  States,  our  Congress  took  the  wise  step  of  providing  in  the  1918 
Revenue  Act  (Sections  222  and  238)  that  American  citisens  and  corporations 
(and  also  resident  aliens  on  condition  of  reciprocity)  could  take  against  their 
American  tax  on  total  net  income  a  certain  credit  for  taxes  paid  abroad  on 
foreign  income.  At  that  time  shipping  enterprises  canying  freight  or  pas- 
sengers to  various  ports  were  subject  to  tax  in  each  country,  but  as  the  trans- 
portation service  was  rendered  on  the  seas  which  belonged  to  no  country,  it 
was  almost  impossible  properly  to  determine  how  much  net  income  was  actu- 
ally derived  in  each  j  urisdiction.  Having  in  mind  the  importance  of  encourag- 
ing American  shipping  as  well  as  the  tax  difliculties  just  described.  Congress 
inserted  in  the  Revenue  Act  of  1921,  Section  213  (b)  (8),  an  offer  to  exempt  the 
earnings  "derived  from  the  operation  of  a  ship  or  ships  documented  under 
the  laws  of  a  foreign  country  which  grants  an  equivalent  exemption  to  citisens 
of  the  United  States  and  to  corporations  organized  in  the  United  States." 

Various  foreign  countries  were  in  the  same  period  adopting  fairly  similar 

*  The  author,  Mr.  Carroll,  while  a  Special  Attorney  in  the  Treasury  Department,  was  one 
of  those  sent  by  the  State  Department  in  1030  to  assist  Ambassador  Walter  E.  Edge  in  the 
negotiation  of  this  treaty.  Subsequently,  the  Fiscal  Gonmiittee  of  the  League  of  Nations 
placed  him  in  charge  of  a  survey  of  tax  systems  in  thirty-five  countries,  and  at  present,  in  his 
private  capacity,  he  is  serving  as  American  member  of  the  Fiscal  Gonmiittee. — Ed. 
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measures  to  alleviate  the  burden  of  home  taxes  on  citizens  or  companies  with 
investments  or  business  abroad.  The  government  of  the  country  of  which 
the  taxpayer  was  a  national,  or  in  which  he  had  his  fiscal  domicile,  restricted 
its  taxing  power  in  favor  of  the  foreign  country  where  the  income  had  its 
source.  However,  tax  systems  differed  greatly,  definitions  of  source  or  situs 
varied,  principles  of  jurisdiction  were  not  always  well  established,  and  it 
was  soon  realized  that  this  was  a  problem  that  needed  international  coopera- 
tion for  its  solution.  Moreover,  some  governments  were  disinclined  to  give 
up  their  tax  revenues  unless  other  countries  should  make  reciprocal  sacrifices. 

The  International  Chamber  of  Commerce  denounced  the  paralyzing  effects 
of  double  taxation  on  international  trade  and  in  1920  appointed  a  conmiittee 
that  has  since  codperated  with  successive  committees  of  the  League  of  Na- 
tions in  formulating  solutions  which  tend  to  be  based  on  uniform  principles. 
The  first  stage  of  this  work  culminated  in  1928  at  a  conference  of  experts 
representing  twenty-eight  governments  with  the  formulation  of  draft 
bilateral  conventions  for  the  prevention  of  double  taxation — ^that  is  to  say, 
the  draft  conventions  concerning  income  taxes  defined  sources  of  income  and 
determined  whether  the  country  of  the  source  of  the  income  or  the  country  of 
the  fiscal  domicile  of  the  recipient  should  have  exclusive  or  partial  jurisdic- 
tion over  each  item  of  income.^  For  example,  as  regards  business  profits,  the 
principle  embodied  in  these  conventions  is  that  income  from  industrial  and 
conmiercial  enterprises  shall  be  taxed  wherever  there  is  a  permanent  estab- 
lishment and  that,  if  the  enterprise  has  establishments  in  two  countries, 
each  coimtry  shall  tax  the  portion  attributable  to  the  permanent  establish- 
ment within  its  territory.  Another  draft  deals  with  prevention  of  double 
taxation  in  the  field  of  death  duties,  and  two  others  with  administrative 
and  judicial  assistance  in  the  assessment  and  collection  of  taxes. 

Concurrently  with  the  work  at  Geneva,  which  was  being  carried  on  largely 
by  the  heads  of  the  tax  administrations  of  leading  European  coimtries,  a 
series  of  agreements  were  adopted  by  pairs  of  European  states  which  reflected 
the  influence  of  the  Geneva  meetings.  Except  for  one  between  Great 
Britain  and  the  Irish  Free  State,  which  provided  for  exemption  of  income  at 
source  and  its  taxation  only  at  fiscal  domicile,  most  of  these  agreements  may 
be  characterized  broadly  as  defining  sources  of  income,  providing  whether 
the  various  items  of  income  (e.g.,  dividends,  interest,  royalties,  business 
profits,  salaries,  etc.)  are  to  be  taxed  exclusively  at  source  or  at  the  fiscal 
domicile,  or,  if  certain  items  are  to  be  taxed  by  priority  at  source,  the  agree- 
ment states  what  relief  is  to  be  given  against  the  tax  at  fiscal  domicile. 

In  general,  definitions  of  the  various  sources  of  income  were  as  follows:  The 
source  of  dividends  was  defined  as  the  real  center  of  management,  or  statu- 
tory seat,  of  the  company  paying  them;  the  source  of  interest  as  the  residence 
of  the  debtor;  the  source  of  salaries  as  the  place  where  earned,  except  that 

^  Report  of  the  General  Meeting  of  Government  Experts  on  Double  Taxation  and  Tax 
Evasion,  League  of  Nations  Document  C.662.M.178. 1028.11. 
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government  salaries  should  be  taxed  only  by  the  paying  government;  the 
source  of  business  profits  as  the  permanent  establishment  (e.g.,  factory,  <» 
sales  office)  which  produced  them.  Some  treaties  provided  that  patent  and 
cop3night  royalties,  annuities  and  similar  items  should  be  exempted  at  source 
and  taxed  exclusively  by  the  country  in  which  the  recipient  had  his  fiscal 
domicile.  Other  treaties  dealt  with  property  and  inheritance  taxes  and 
with  mutual  assistance  in  the  assessment  and  collection  of  taxes.* 

In  short,  despite  the  incredible  differences  in  the  various  tax  systems, 
through  the  reports  of  the  Geneva  meetings  and  the  treaties  concluded,  fair 
concepts  of  fiscal  jurisdiction  were  being  established,  uniform  definitions 
were  being  formulated,  the  predominant  kinds  of  income  were  being  classi- 
fied, and  an  international  tax  language  was  being  developed. 

The  broad  outlines  of  this  movement  have  been  hurriedly  drawn  in  order 
to  afford  a  background  to  the  discussion  of,  first,  the  Franco-American  Con- 
vention on  Double  Taxation,  and,  secondly,  the  draft  convention  on  the 
allocation  of  business  income.  The  former  is  the  first  bilateral  treaty  of  its 
kind  to  which  the  United  States  is  a  party,  and  although  reciprocal  in  formi 
it  does  not  cover  the  whole  field  of  double  income  taxation  as  the  above- 
mentioned  treaties  have  usually  done,  but  deabs  primarily  with  the  basie 
principles  for  taxing  the  income  of  American  corporations  operating  in 
France  through  branches  or  subsidiaries,  and  covers  only  a  few  other  classes 
of  income.  Nevertheless  it  embodies  the  language  and  a  number  of  the 
basic  principles  adopted  at  the  Geneva  meetings  and  followed  in  many  of  the 
bilateral  treaties.  The  draft  allocation  convention,  which  is  the  latest  woric 
of  the  Fiscal  Committee,  could  supplement,  if  adopted,  the  general  prindples 
contained  in  a  bilateral  treaty  such  as  that  between  France  and  the  United 
States  by  introducing  rules  for  allocating  business  income  to  the  interested 
states,  or  it  could  be  adopted  independently  as  a  bilateral  or  multilateral 
convention  for  establishing  a  regime  of  equitable  taxation  for  business  enter- 
prises operating  in  two  or  more  states. 

Ths  Fbanco-Abodbigan  Convention 

The  above-mentioned  draft  conventions  and  treaties  have  all  recc^nised 
that  a  state  can  levy  an  income  tax  on  a  foreign  enterprise  only  in  respect  of 
income  derived  from  local  sources,  i.e.,  in  the  case  of  a  foreign  company  with 
a  local  subsidiary,  the  latter  is  to  be  treated  as  an  independent  legal  entity 
and  the  parent  bears  tax  only  on  the  dividends,  interest,  or  royalties  in  the 
same  manner  as  would  any  foreign  company  deriving  such  income  from  a 
local  company.  The  business  profit  actually  derived  by  the  subsidiary  be- 
longs to  it,  however,  and  not  to  the  parent  company. 

The  Franco-American  Convention  on  Double  Taxation  is  significant  be- 
cause it  deals  with  a  case  where  a  tax  administration  had  extended  its  arm 

'  Collection  of  International  Agreemente  and  Internal  Legal  Provisions  for  the  Prevention 
of  Double  Taxation  and  Fiscal  Evasion,  League  of  Nations. 
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in  order  to  reach  dividends  and  interest  paid  by  a  company  wholly  without 
French  jurisdiction  because  such  income  was  deemed  to  have  been  derived  by 
the  foreign  company  through  the  mere  fact  of  having  a  controlling  interest  in 
a  French  company.  The  American  parent  corporation  was  thereby  subject 
not  only  to  the  double  taxation  resulting  from  having  dividends  received 
from  the  French  subsidiary  subject  to  tax  first  in  France  by  withholding  at 
source  and  then  being  included  in  its  own  taxable  profit,  but  also  to  the 
triple  taxation  resulting  from  France  taxing  also  a  proportion  of  its  dividends 
distributed  in  America.  In  other  words,  the  same  income  was  subject  to  the 
United  States  tax  once  and  to  the  French  tax  twice.  The  provision  in  the 
United  States  Revenue  Act  to  prevent  normal  double  taxation  permitted  the 
American  corporation  to  crediti  within  limitations^  the  French  tax  withheld 
at  source  on  French  dividends  af^unst  the  American  tax  on  total  net  income. 
Relief  from  the  second  French  tax  could  be  obtained  only  through  obtaining 
its  renunciation  in  France. 

The  so-called  French  dividend  tax  was  introduced  by  the  law  of  June  20, 
1872,  which  imposed  a  small  tax  on  the  pasrment  in  France  of  dividends  and 
interest  by  French  companies.  Article  4  of  this  same  law  imposed  an  equiva- 
lent tax  on  the  shares,  bonds  and  loans  of  foreign  companies.  The  tax  was 
essentially  a  levy  on  the  payment  in  France  of  income  from  securities.  In 
order  to  avoid  this  levy  certain  French  interests  were  reported  to  have  or- 
ganized in  a  neighboring  country  companies  which,  in  turn,  opened  branches 
in  France.  As  the  dividends  and  interest  were  then  not  paid  in  France,  no 
tax  should  be  due.  The  French  administration  thwarted  this  simple  ex- 
pedient by  issuing,  on  December  6,  1872,  an  administrative  decree  which 
provided  in  Article  3  that  foreign  companies  whose  shares  were  not  quoted  in 
France  but  had  for  their  object  movable  or  immovable  property  situated  in 
France  were  liable  to  the  tax  on  income  by  reason  of  the  French  property  be- 
longing to  them,  and  should  pay  this  tax  on  a  proportion  of  their  capital  as 
fixed  by  the  Minister  of  Finance.  They  should,  for  this  purpose,  cause  to  be 
approved  by  the  Minister  of  Finance  a  French  representative  who  would  be 
personally  responsible  for  all  taxes  and  fines. 

Subsequently,  it  was  provided  that  the  tax  should  be  imposed  on  the  same 
proportion  of  dividends  and  interest  paid  by  a  foreign  company  as  its  assets 
in  France  bore  to  its  total  assets.  The  term  "assets"  was  interpreted  to  in- 
clude all  forms  of  real  and  personal  property  and  business  turnover,  a  special 
commission  selecting  the  factors  that  it  considered  most  appropriate  for  de- 
termining the  taxable  quota  of  dividends  and  interest  of  the  foreign  com- 
pany. Thus  there  was  imposed  on  &  foreign  company  with  a  branch  in 
France  a  tax  measured  by  the  amount  of  income  distributed  abroad  by  the 
head  office  which  was  arbitrarily  deemed  to  have  been  derived  from  French 
sources.  The  levy  was  extraterritorial  and  admittedly  arbitrary  (Jorfail- 
aire)}    The  only  justification  was  to  impose  on  foreign  companies  with 

*  Taxation  of  Foreign  and  National  Enterprises,  Vol.  I,  pp.  81  and  95,  League  of  Nations. 
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branches  in  France  a  tax  equivalent  to  that  paid  by  French  companies  op- 
erating in  France.  The  decree  was  criticised  at  the  time  as  being  unconsti- 
tutional^ because  it  extended  the  application  of  the  law  of  Jime  29,  1872, 
beyond  its  original  scope,  but  it  stood.  To  avoid  the  consequences  of  having 
to  submit  the  head  office  abroad  to  French  fiscal  control,  foreign  companies 
caused  to  be  organised  separate  French  companies  to  carry  on  their  opera- 
tions in  France. 

A  certain  Swiss  company,  however,  taking  advantage  of  the  fact  that  the 
dividend  tax  is  not  due  in  the  case  of  distributions  on  shares  in  a  French 
partnership  (sociiU  en  nam  coUectif),  organised  with  two  of  its  directors  a 
partnership  to  operate  a  factory  in  France.  In  the  act  constituting  the 
French  company  the  Swiss  company  reserved  to  itself  the  firm's  signature  in 
the  same  capacity  as  its  two  associates  and  allotted  to  itself  eighty  per  cent  of 
the  profits  and  losses.  The  Court  of  Cassation,  in  a  decision  rendered  July 
29,  1913,*  held  that  the  two  enterprises  followed  an  identical  purpose  and 
that  the  Swiss  company  merely  wished  to  extend  its  own  exploitation  to 
French  territory.  It  stated  that  the  preponderant  situation  of  the  Swiss 
corporation  in  the  new  company  showed  that  the  factory  in  France  was  only 
a  branch  of  the  establishment  in  Switzerland.  In  short,  the  French  com- 
pany was  fictitious. 

On  the  basis  of  this  decision  the  French  tax  administration  was  upheld  by 
lower  courts  in  a  number  of  cases  where  foreign  companies  in  one  way  or  an- 
other acquired  a  controlling  interest  in  French  corporations.  In  one  im- 
portant case  a  Swiss  company,  the  SocUU  de  Neuhausen^  was  held  liable  by 
the  Tribunal  of  Marseilles  on  June  28, 1927.*  The  Swiss  company  acquired 
a  majority  of  the  stock  and  of  the  board  of  directors  of  one  French  company 
already  in  existence,  and  organized  another  French  company  over  which  it 
exercised  a  similar  control.  It  purchased  from  them  the  bauxite  which  it 
used  in  the  manufacture  of  aluminiun  in  Switzerland.  The  French  tribunal 
held  that  the  decree  of  December  6, 1872,  envisaged  all  property  acquired  in 
France  in  order  to  enable  foreign  companies  to  exercise  their  commercial 
activity  in  France  or  to  serve  in  the  objects  of  their  exploitation.  The  tri- 
bunal observed  that  a  foreign  corporation  might,  according  to  the  circum- 
stances, either  exploit  its  property  in  France  directly  or  exploit  it  under 
cover  of  a  company  formed  under  French  law  in  which  the  foreign  corpora- 
tion owned  all  or  part  of  the  shares.  In  both  cases  the  foreign  corporation 
would  be  liable  to  tax.  Although  the  decree  of  1872  did  not  permit  taxation 
where  there  was  a  mere  investment,  there  was  no  question  of  an  investment 
when  a  foreign  corporation  acquired  the  majority  of  shares  in  a  French  com- 
pany engaged  in  a  business  similar  to  its  own.    The  tribunal  considered  this 

« SurviUe  and  Arthuys,  Droit  Intemalumal  PrM  (1916),  par.  470  m,  p.  68& 

•  Sirey,  1917, 1,  142. 

•  Reime  de  VEnregislremerU,  March,  1928, 8698,  pp.  159-164;  La  Semame  Juridique^  Jano- 
aiy  26, 1928,  pp.  124-126. 
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to  be  especially  true  when  the  foreign  corporation  had  at  the  same  time  a 
majority  of  votes  in  the  board  of  directors  so  that  it  could  direct  the  affairs 
of  the  French  company  in  accordance  with  its  wishes.  The  tribunal  also 
held  that  there  was  no  occasion  to  object  that  the  mines,  factories  and  other 
industrial  elements  remained  the  property  of  the  French  company,  as  it  was 
not  the  mines  or  factories  that  the  foreign  company  must  be  considered  as 
having  possessed  in  France,  but  the  shares  which  it  had  subscribed  for  or  ac- 
quired. By  the  very  fact  of  the  preponderance  which  it  was  assured  in  the 
French  company  issuing  the  shares,  the  foreign  company  exercised  a  veri- 
table exploitation  in  France,  and  the  securities  which  it  held  entered,  there- 
fore, into  the  category  of  movable  property  envisaged  in  Article  3  of  the  de- 
cree of  December  6, 1872. 

From  the  American  viewpoint  the  leading  case  was  that  of  the  Boston 
Blacking  Company  which  owned  a  factory  in  France  and  later  transferred  it 
to  a  newly  organized  French  company  in  consideration  of  the  majority  of 
the  registered  stock  of  the  latter.  When  operating  the  factory  itself,  the 
American  company  paid  the  tax  on  income  from  securities  on  the  taxable 
proportion  of  the  dividends  which  it  distributed.  After  the  transfer  of  the 
factory  to  the  French  company,  the  French  authorities  maintained  that  the 
American  company  should  continue  to  pay  tax  on  the  same  basis  despite  the 
separate  legal  existence  of  the  French  company  and  regardless  of  the  fact 
that  the  dividends  distributed  by  it  to  the  American  company  were  taxable 
by  withholding  at  source. 

The  departmental  tribunal  of  Seine-et-Oise  on  February  1,  1928,^  held 
that  the  transfer  made  by  the  American  corporation  to  the  French  company 
of  its  property  in  France  and  the  other  circumstances  relating  to  the  organi- 
sation of  the  French  company  showed  that  the  American  company  retained 
this  property  in  the  form  of  shares  and  continued  to  exploit  it,  because  the 
American  company  did  not  intend  to  make  a  mere  investment,  and  the  re- 
tention of  most  of  the  registered  shares  assured  the  control  and  direction  of 
the  French  company.  The  American  company  thereby  exercised  a  veritable 
exploitation  in  France  and  held  securities  that  came  within  the  category  of 
movable  property  mentioned  in  Article  3  of  the  decree  of  December  6, 1872. 

By  virtue  of  these  decisions  there  was  being  established  with  regard  to 
American  and  other  foreign  companies  with  subsidiaries  in  France  a  double 
liability  to  the  French  dividend  tax:  first,  the  tax  (present  rates  18%  on 
registered  shares  owned  by  a  corporation  and  24%  on  bearer  shares)  was 
withheld  from  dividends  and  interest  paid  by  the  French  subsidiaries  to  the 
foreign  parent;  second,  the  tax  was  assessed  directly  against  the  foreign  com- 
pany itself  on  a  certain  proportion  of  the  dividends  and  interest  which  it  dis- 
tributed in  its  home  country  to  shareholders  or  bondholders  resident  therein. 
If  the  indicated  control  existed,  the  second  tax  was  imposed  even  though  no 

'  Revue  de  rBnregiatremerU,  May,  1928,  8734,  pp.  329-383;  La  Semaine  Juridique,  May  3, 
1928,  pp.  567-568. 
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income  actually  passed  from  the  French  subsidiary  to  the  American  parent. 
The  tax  against  the  American  parent  corporation  itself  was  obviously  an 
extraterritorial  tax;  a  corporation  wholly  without  French  jurisdiction,  ac- 
cording to  normal  conceptions,  was  being  subjected  to  a  French  tax  on  its 
American  distributions  of  dividends  and  pasrments  of  interest,  the  said  tax 
having  been  introduced  by  the  law  of  1872  for  the  purpose  of  reaching  only 
dividends  and  interest  paid  in  France,  and  imder  the  decree  of  December  6, 
1872,  for  the  purpose  of  reaching  a  foreign  corporation  which  itself  exploited 
directly  property  in  France. 

British,  Belgian  and  Italian  c(Hnpanies  were  likewise  brought  into  assess- 
ment. Protests  from  all  sides  were  made  to  the  French  Government.  In 
May,  1930,  at  the  request  of  Ambassador  Edge,  a  commission  composed  of 
the  late  Dr.  T.  S.  Adams,  former  Economic  Adviser  to  the  Treasury  Depart- 
ment, and  two  Treasury  officials,  was  sent  to  France  to  discuss  a  solution 
with  the  French  Government,  and  these  conversations  resulted  in  the  nego- 
tiation during  the  summer  of  a  treaty,  the  primary  purpose  of  which  was  to 
free  American  corporations  from  the  liability  to  pay  the  dividend  tax  on  the 
basis  of  a  certain  proportion  of  the  dividends  and  interest  paid  in  the  United 
States.  The  signature  of  the  treaty  was  delayed  by  the  French,  however, 
until  April  27, 1032.  It  was  thereupon  ratified  in  the  United  States  Senate 
on  June  15,  1032,  but  no  action  was  taken  by  the  French  Government  to 
secure  ratification.  In  the  Revenue  Act  of  1034  there  appeared  Section  103 
which,  in  substance,  doubled  the  American  rate  of  tax  on  the  dtiiens  and 
corporations  of  foreign  countries  which  levied  discriminatory  or  extraterri- 
torial taxes  on  American  citisens.  Promptly  steps  were  taken  by  the  lYench 
Cabinet  to  obtain  ratification,  but  the  French  Chamber  of  Deputies  and 
Senate  did  not  vote  until  the  winter  of  1034,  and  the  exchange  of  ratifications 
took  place  on  April  0.    The  treaty  becomes  effective  on  January  1, 1036. 

American  corporations  which  have  been  directly  assessed  to  the  dividend 
tax  since  May  1,  1030,  may  free  themselves  of  the  assessment  by  virtue  of 
Article  X,  provided  they  elect  to  come  under  Article  VI  of  the  convention. 
The  last-mentioned  article  provides  that  an  American  corporation  will  not 
be  subject  to  direct  assessment  under  Article  3  of  the  decree  of  December  6, 
1872,  ''by  reason  of  any  participation  in  the  management,  or  in  the  capital  of, 
or  any  other  relations  with,  a  F^nch  corporation,"  if  such  American  oorporsr 
tion  and  the  French  corporation  make  a  declaration  to  the  Bureau  of  Regis- 
tration within  six  months  after  January  1, 1036,  that  they  wish  to  enjoy  the 
benefits  of  Article  VI.  In  such  case  the  tax  on  income  from  securities  con- 
tinues to  be  levied,  in  conformity  with  French  legislation,  on  the  dividends, 
interest  and  other  products  distributed  by  the  French  enterprise,  and  also 
on  any  profit  which  the  French  administration  proves  to  have  been  diverted 
from  the  French  company  to  the  American  company  by  dealings  other  than 
on  an  arm's-length  basis  between  the  two  companies. 

The  arm's-length  test  is  prescribed  in  Article  IV  which  reads: 
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When  an  American  enterprise,  by  reason  of  its  participation  in  the 
management  or  capital  of  a  French  enterprise,  makes  or  imposes  on  the 
latter,  in  their  commercial  or  financial  relations,  conditions  different 
from  those  which  would  be  made  with  a  third  enterprise,  any  profits 
which  should  normally  have  appeared  in  the  balance  sheet  of  the  French 
enterprise,  but  which  have  been,  in  this  manner,  diverted  to  the  Ameri- 
can enterprise,  are,  subject  to  the  measures  of  appeal  applicable  in  the 
case  of  the  tax  on  industrial  and  conmiercial  profits,  incorporated  in  the 
taxable  profits  of  the  French  enterprise. 

If  an  American  corporation  is  not  now  subject  to  direct  assessment  to  the 
kx  on  income  from  securities  but  becomes  so  related  to  a  French  company 
lat  the  tax  would  be  payable,  it  may  enjoy  the  benefits  of  Article  VI  if  it 
akes  the  declaration  within  six  months  after  the  acquisition  of  the  par- 
cipation  or  the  commencement  of  the  relations  which  would  entail  said 
sibiUty.* 

An  American  corporation  with  a  branch  in  France  may  likewise  free  itself 
om  having  to  pay  the  tax  on  income  from  securities  on  the  basis  of  a  certain 
roportion  of  the  dividends  and  interest  which  it  pays  in  the  United  States 
y  electing  to  come  under  Article  V.  In  that  event  the  American  oorpora- 
on  would  pay  the  tax  on  income  from  securities  on  three-fourths  of  the 
rofits  actually  derived  from  the  French  establishments,  it  being  arbitrarily 
ssumed  that  one-fourth  of  the  profits  would  not  be  distributed  as  dividends 
lit  would  be  used  in  amortizing  capital  or  replacing  plant  or  machinery, 
his  election  must  be  made  within  six  months  after  January  1,  1936,  or 
ithin  six  months  after  the  creation  of  an  establishment  in  France. 

The  effect  of  these  two  provisions  is  to  establish  clear-cut  limitations  to 
rench  tax  jurisdiction:  If  an  American  corporation  has  a  subsidiary  in 
tance  and  elects  to  come  under  Article  VI,  the  French  Government  may 
K>k  only  to  the  subsidiary  in  order  to  collect  the  tax;  if  an  American  corpora- 
on  has  a  branch  in  France  and  elects  to  come  under  Article  V,  the  branch  is 
>  be  treated  as  an  independent  entity  for  tax  purposes. 

Other  provisions  in  the  treaty  of  fundamental  interest  are  the  following: 

Article  I  provides  in  substance  that  an  enterprise  of  one  contracting  state 
lall  not  be  subject  to  taxation  by  the  other  contracting  state  in  respect  of 

*  If  an  American  corporation  does  not  make  the  declaration,  it  may  be  subjected  to  the 
ividend  tax  by  direct  aseesement  under  Article  3  of  the  decree  of  December  6, 1872,  but  it 

neverthelees  protected  against  bearing  the  double  burden  of  the  French  tax  by  virtue  of 
le  last  paragraph  of  Article  VI,  which  provides  that  it  will  enjoy  the  same  benefits  as  a 
rench  corporation  with  a  French  subsidiary  under  Articles  27, 2^  and  29  of  the  French  law 
\  July  31, 1020,  and  Article  25  of  the  French  law  of  March  19, 1928,  allowing  an  exemption 
)T  dividends  distributed  by  the  parent  company  to  the  extent  they  are  paid  out  of  dividends 
r  interest  received  in  the  same  year  from  its  subsidiary,  provided  the  shares  or  bonds  remain 
igistered  in  the  name  of  the  parent.  Except  for  preventing  the  double  pa3rment  of  the 
ividend  tax,  this  r^ime  is  the  same  as  the  one  the  treaty  is  intended  to  remove,  and  the 
aragraph  in  question  was  included  in  the  treaty  merely  to  protect  corporations  which  failed 
)  make  the  declaration  in  the  prescribed  period. 
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its  industrial  and  commercial  profits  except  in  respect  of  profits  allocable  to 
its  permanent  establishment  in  the  latter  state.  Article  I  also  provides 
that  if  an  enterprise  of  one  contracting  state  purchases  merchandise  in  the 
second  for  the  purpose  of  supplying  establishments  in  the  fij^  contracting 
state,  no  profit  shall  be  ascribed  to  such  act  for  tax  purposes.  This  provision 
was  intended  to  end  the  French  practice  of  ascribing  profits  to  purely  pur- 
chasing establishments  in  France  of  American  enterprises. 

Foreseeing  the  day  when  airplanes  would  be  carrying  passengers  and 
freight  between  the  two  countries.  Article  III  provides  for  reciprocal  exemp- 
tion of  income  derived  from  the  operation  of  aircraft  registered  in  one  state 
and  engaged  in  transportation  between  the  two  states.  This  article  is 
modeled  after  the  provision  for  reciprocal  exemption  of  shipping  profits  con- 
tained in  the  U.  S.  Revenue  Acts  since  1921  (see  Sections  211  (b)  and  231  (b) 
of  the  1934  Revenue  Act).  The  principle  of  reciprocal  exemption  is  likewise 
applied  under  Article  IX  to  patent  and  copjrright  royalties,  private  pensions 
and  life  annuities.  In  accordance  with  the  principle  of  diplomatic  exemp- 
tion, compensation  paid  by  one  contracting  state  to  its  own  citiiens  for 
personal  services  rendered  in  the  other  contracting  state  is  exempted  in  the 
latter  state,  the  former  state  thereby  having  the  exclusive  right  to  tax  the 
salaries  of  its  own  public  servants  (Article  VII).  War  pensions  are  subject 
to  a  similar  provision  (Article  VIII). 

Draft  Convention  on  the  Allocation  of  Business  Incoiob 

In  the  draft  conventions  formulated  at  Geneva  in  1928,  and  in  most  of  the 
bilateral  treaties,  the  provision  that  in  the  case  of  an  industrial,  or  commer- 
cial enterprise,  each  country  should  tax  the  income  attributable  to  a  local 
permanent  establishment,  was  followed  by  the  clause  that  the  competent  ad- 
ministrations should  agree  on  rules  for  apportioning  the  income  between  the 
interested  jurisdictions.  Double  taxation  could  still  arise,  however,  because 
different  countries  have  different  concepts  of  source  and  different  methods  of 
allocating  or  apportioning  income  to  local  sources.  Thus  when  goods  are 
manufactured  in  country  A  and  sold  in  country  B,  the  latter  may  hold  that 
the  entire  profit  arises  in  its  territory,  whereas  the  country  A  may  contend 
the  bulk  of  the  profit  is  attributable  to  the  activities  carried  on  in  its  juris- 
diction. To  determine  the  income  subject  to  its  tax,  country  B  might  ap- 
portion the  total  net  income  of  the  foreign  enterprise  in  the  ratio  of  local  re- 
ceipts to  total  receipts;  on  the  contrary,  country  A  might  fix  its  share  of  the 
income  as  a  certain  percentage  {e.g.,  66^%)  of  the  net  income  derived  from 
manufacture  and  sale. 

The  cases  of  double  taxation  of  this  kind  arising  from  overlapping  claims 
are  so  many  that  the  Fiscal  Committee  of  the  League  of  Nations,  with  the 
help  of  a  grant  from  the  Rockefeller  Foundation,  instituted  a  world-wide 
survey  of  principles  and  methods  of  allocating  taxable  income  now  followed 
in  the  leading  coimtries,  with  a  view  to  selecting,  if  possible,  certain  prin- 
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ciples  and  methods  that  could  be  accepted  for  general  application.  The 
results  of  this  survey  have  been  published  by  the  League  in  five  volumes 
entitled  'Taxation  of  Foreign  and  National  Enterprises."  Volume  IV  con- 
tains a  synthesis  of  the  law  and  practice  of  the  various  countries,  and  sets 
forth  the  principles  and  methods  of  allocation  which  seem  most  appropriate 
for  a  general  solution  of  the  problem. 

After  preliminary  meetings  of  a  special  subcommittee  in  New  York  and 
Washington,  as  guests  of  the  American  Section,  International  Chamber  of 
Commerce,  the  Fiscal  Committee  drafted  at  Geneva  in  June,  1933,  a  con- 
vention *  which  is  based  on  the  recommendations  in  Volume  IV  of  the  survey, 
and  embodies  fundamental  principles  governing  the  allocation  of  income  for 
tax  purposes  in  the  case  of  an  enterprise  canying  on  industrial  and  commer- 
cial operations  in  two  or  more  countries.  This  draft  convention  was  sent  to 
the  various  governments,  including  that  of  the  United  States,  for  their  com- 
ments and  consideration  as  to  whether  they  would  be  willing  to  use  it  as  a 
basis  for  international  agreements.  The  repUes  were  considered  at  the  last 
meeting  of  the  Fiscal  Committee  in  June,  1936,  and  some  shght  amendments 
were  made  in  the  original  draft. 

The  fundamental  principle  embodied  in  Article  1  is  that  the  contracting 
state  shall  tax  only  income  directly  allocable  to  a  permanent  establishment 
within  its  territory.  The  word  ''directly^'  is  significant  in  that  it  is  intended 
to  preclude,  inter  cdia,  a  country  in  which  is  located  a  subsidiary  of  a  foreign 
company  from  reaching  out  and  assessing  income  imputed  to  a  parent  or 
grandparent  corporation  in  another  state. 

Article  2  defines  "business  income"  by  excluding  from  the  income  of  an 
establishment  of  an  enterprise  dividends,  interest,  and  certain  other  items 
which  can  be  attributed  to  a  definite  source  for  tax  purposes  and  do  not 
generally  enter  into  the  concept  of  the  "operating  income"  of  an  industrial, 
commercial  or  banking  enterprise. 

Furthermore,  the  convention  embodies  in  Article  3  the  concept  of  treating 
the  local  establishment  of  a  foreign  enterprise  as  an  independent  enterprise, 
and  taxing  it  wherever  possible  on  the  basis  of  its  separate  accounts.  Thus 
it  provides  that  ''if  an  enterprise  with  its  fiscal  domicile  in  one  contracting 
state  has  permanent  establishments  in  other  contracting  states,  there  shall 
be  attributed  to  each  permanent  establishment  the  net  business  income 
which  it  might  be  expected  to  derive  if  it  were  an  independent  enterprise  en- 
gaged in  the  same  or  similar  activities  under  the  same  or  similar  conditions. 
Such  net  income  will,  in  principle,  be  determined  on  the  basis  of  the  separate 
accounts  pertaining  to  such  establishment."  This  article  likewise  provides 
that,  when  necessary,  the  fiscal  authorities  of  the  contracting  states  shall 
"rectify  the  accounts  produced,  notably  to  correct  errors  or  omissions,  or  to 
reestablish  the  prices  or  remunerations  entered  in  the  books  at  the  value 
which  would  prevail  between  independent  persons  dealing  at  arm's  length." 

•  League  of  Nations  Document  C.399.M.204,  1933,  F/Fiscal  76. 
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In  the  event  that  books  cannot  thus  be  rectified,  the  article  provides  lot 
the  determination  of  net  income  on  the  basis  of  a  percentage  of  turnover, 
and,  in  the  last  resort,  the  use  of  an  appropriate  apportionment  formula. 

Article  4  contains  some  special  provisions  regarding  the  allocation  of  in- 
come of  banking  enterprises,  whidi  in  substance  assimilate  the  dealings  in 
money  of  branches  of  banks  to  the  dealings  in  goods  of  branches  of  oommer- 
cial  companies  and  provide  for  the  treatment  of  interest  on  interbranch  loans 
and  deposits  as  income  to  the  creditor  establishment  and  a  deduction  from 
the  gross  income  of  the  debtor  establishment  except  in  so  far  as  such  loans 
or  deposits  constitute  the  permanent  capital  of  the  branch. 

Article  5  embodies  the  principle,  which  is  an  exception  to  the  general 
rule  advocated  for  business  enterprises  and  is  now  almost  universally  applied 
by  maritime  countries,  namely,  that  income  from  the  operation  of  ships 
should  be  taxed  only  by  the  country  in  which  the  fiscal  domicile  of  the  enter- 
prise is  situated.    It  also  extends  this  principle  to  air  navigation  enterprises. 

Article  6  provides  that  a  local  subsidiary  of  a  foreign  company  shall  be 
treated  as  an  independent  entity  and  that  if  the  tax  authorities  can  show 
that  any  profit  has  been  transferred  from  a  subsidiary  to  the  parent  by  deal- 
ings on  other  than  an  arm's-length  basis,  such  profits  are  to  be  re&tered  in 
the  books  of  the  subsidiary  and  no  proceedings  are  to  be  taken  against  the 
parent  company. 

Most  of  the  leading  commercial  countries  have  indicated  their  willingness, 
with  qualifications  in  some  instances,  to  enter  either  into  negotiations  on  the 
basis  of  this  draft  convention  for  the  purpose  of  concluding  a  multilateral 
treaty,  or,  in  any  event,  bilateral  agreements.  From  the  viewi)oint  of  the 
United  States,  the  conclusion  of  such  a  treaty  would  complete  the  provisions 
for  relief  from  double  taxation  now  contained  in  Section  131  of  the  Revenue 
Act  by  establishing  uniform  criteria  as  to  the  amount  of  the  income  of  an 
enterprise  which  is  allocable  to  another  contracting  state,  and  in  respect  of 
which  the  foreign  tax  may  be  credited  against  the  United  States  tax.  Fur- 
thermore, the  execution  of  the  Franco-American  Double  Taxation  Treaty 
would  be  facilitated  if  the  two  governments  likewise  adopted  the  allocation 
convention  because  the  rules  for  the  allocation  of  taxable  income  contained 
therein  would  aid  in  applying  the  basic  principles  of  jurisdiction  embodied  in 
the  present  treaty. 

To  conclude,  the  United  States  is  helping  to  develop  a  new  field  of  law 
which,  in  Europe,  is  called  "international  tax  law.''  The  importance  of  this 
movement  from  the  viewpoint  of  international  trade  is  shown  by  the  fact 
that  it  was  begun  during  the  post-war  depression  and  that  its  progress  has 
been  especially  rapid  during  the  recent  depression,  fourteen  general  conven- 
tions having  been  concluded  in  the  five  years  which  have  elapsed  since  June, 
1930.1* 

i<^  Fiscal  Committee  Report  to  the  Council  on  the  Fifth  Session  of  the  Committee, 
June  17,  1935  (C.262.M.124.1936.II.A). 
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In  the  light  of  principles  worked  out  through  meetings  of  representatives 
of  different  countries,  various  states  are  limiting  their  fiscal  sovereignty  so  as 
to  prevent  the  cumulation  of  excessive  levies  on  persons  and  companies  en- 
gaged in  international  business  or  having  investments  in  foreign  countries. 
The  admission  of  our  products  into  foreign  markets  is  being  facilitated  by  the 
conclusion  of  reciprocal  tariff  treatiesi  but  obviously  the  position  of  our  enter- 
prises abroad  would  be  more  secure  if  the  Franco-American  treaty  were  fol- 
lowed by  the  negotiation  of  agreements  with  foreign  countries  which  would 
have  as  their  purpose  the  removal  of  such  trade  impediments  as  discrimina- 
tory and  eztratenitorial  taxes,  and  the  assurance  of  an  equitable  regime  of 
taxation. 


THE  BALTIC  STATES  AND  THE  SOVIET  UNION 

By  Db.  Gbegoby  Rutenbebg* 
KaunaSf  L4thiuinia 

The  development  of  political  relations  between  the  Baltic  States  and  the 
Soviet  Union  has  passed  through  two  distinctive  stages.  The  first  began 
with  the  conclusion  of  treaties  of  peace  signed  in  1920  between  Estonia, 
Lithuania^  Latvia  and  Finland,  and  the  then  Russian  Socialist  Federated 
Soviet  Republic.  By  the  terms  of  these  treaties  Soviet  Russia  renounced 
all  its  previous  rights  of  sovereignty  over  the  territory  of  the  Baltic  States 
and  unreservedly  recognized  their  independence. 

The  second  stage  began  with  the  signature  of  the  so-called  non-aggression 
and  security  pacts  between  Lithuania  and  the  Soviet  Union  in  1926,  and 
between  the  U.S.S.R.  and  Finland,  Latvia  and  Estonia  in  1932. 

With  the  conclusion  of  the  non-aggression  pacts,  there  began  the  stabilisa- 
tion of  political  relations,  a  thing  which  was  naturally  of  the  greatest  sig- 
nificance, not  only  for  the  Baltic  States  themselves,  but  also  for  Eastern 
European  politics.  It  is  believed  that  an  exposition  of  the  international 
legal  bases  of  these  political  treaties  may  serve  to  impart  a  better  under- 
standing of  Elastem  European  problems. 

An  essential  preliminary  to  such  an  expose  is  a  brief  survey  of  the  distinc- 
tive, as  well  as  the  conmion  provisions,  for  Elstonia,  Lithuania,  Latvia  and 
Finland  in  their  treaties  concluded  with  Soviet  Russia.  The  content  of 
these  treaties  will,  therefore,  be  subjected  to  a  juridical  examination,  par- 
ticularly as  regards  their  political  provisions. 

The  treaties  of  peace  ^  between  Soviet  Russia  and  her  Baltic  neighbors 
found  common  solutions  for  a  number  of  questions,  chief  among  which  are: 

(1)  The  recognition  of  the  independence  and  autonomy  of  Estonia,  Lithu- 
ania, Latvia  and  Finland;  unreserved  renunciation  of  all  sovereign  rights  of 
Russia  with  regard  to  the  Baltic  States,  and  release  of  these  states  from  all 
obligations  resulting  from  their  former  membership  in  the  Russian  Ehn^nre.* 

*  Translated  from  the  original  German  by  Professor  Malbone  W.  Graham,  of  the 
University  of  California  at  Los  Angeles,  assisted  by  Dr.  Margaret  Ball,  of  Vassar  College. 
The  translators  incur  no  responsibility  for  the  views  expressed  in  the  article. 

1  The  treaties  of  peace,  hereinafter  cited  as  the  Estonian,  Lithuanian,  Latvian  and  FinniBh 
"treaties,"  are,  in  chronological  order:  (1)  the  Treaty  of  Tartu,  Feb.  2, 1920  (11  League  of 
Nations  Treaty  Series,  61);  (2)  the  Treaty  of  Moscow,  July  12, 1020  &  League  of  Natimis 
Treaty  Series,  122);  (3)  the  Treaty  of  lUga,  Aug.  11,  1920  (2  League  of  Nations  Treaty 
Series,  213);  and  (4)  the  Treaty  of  Tartu  (Dorpat),  Oct.  14,  1920  (3  League  of  Nations 
Treaty  Series,  6). 

*  Art.  1  of  the  Lithuanian,  Art.  2  of  the  Latvian  and  Estonian,  and  the  preamble  of  the 
Finnish  treaties. 
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(2)  The  boundary  questions  between  Soviet  Russia  and  the  Baltic  States 
were  naturally  determined  individually'  with  regard  to  the  geographical 
position  and  the  conditions  of  each  separate  state  at  that  time;  however, 
these  questions  were  all  solved  in  the  same  modus.^ 

(3)  The  non-admission  to  the  territory  of  the  contracting  parties  of  or- 
ganizations and  troops  hostile  to  the  Soviet  or  Baltic  States,  as  well  as 
the  prohibition  of  transit  of  troops  and  military  armaments  of  parties 
at  war  with  Soviet  Russia  through  the  territories  or  harbors  of  the  Baltic 
States.' 

(4)  The  obligation  of  the  R.S.F.S.R.  to  recognize  the  permanent  neutral- 
ity of  Estonia,  Lithuania  and  Finland  in  the  event  that  it  should  receive 
international  recognition.* 

Among  specific  stipulations  of  the  individual  treaties,  the  following  from 
the  Lithuanian  treaty  deserve  consideration: 

(1)  The  solution  of  the  Lithuanian-Polish  boimdary  question  is  left  to 
direct  negotiation  between  those  two  states.' 

(2)  Article  16,  paragraph  1,  declares  that  the  parties  have  never  been  at 
war  with  one  another.'  Herein  Article  1  contrasts  with  Article  1  of  the 
Latvian,  Estonian  and  Finnish  treaties,  in  which  reference  is  made  to  the 
cessation  of  warfare.  Notwithstanding,  the  treaty  is  inappropriately  called 
a  Treaty  of  Peace. 

In  the  Latvian,  Estonian  and  Finnish  treaties,  the  following  special  pro- 
visions should  be  mentioned: 

(1)  Article  1  of  the  first  two  treaties  stipulates  that  from  the  day  on 
which  the  treaties  enter  into  force,  the  state  of  war  between  them  and  Soviet 
Russia  shall  be  terminated. 

(2)  Article  13  of  the  Finnish  treaty  contains  provisions  concerning  the 
military  neutralization  of  the  islands  in  the  Finnish  Gulf  belonging  to 
Finland. 

Article  14  of  the  same  treaty  contains  provisions  concerning  the  immediate 
military  neutralization  of  the  Aaland  Islands  imder  international  guarantee, 
after  the  treaty  goes  into  effect.    Soviet  Russia  obligates  herself  to  see  to 

*  Art.  3  of  the  Latvian  and  Estonian  treaties. 

^  Except  as  regards  Lithuania,  whose  territory  was  partially  occupied  by  Polish  troops 
during  the  peace  negotiations. 

*  Art.  4  of  the  Lithuanian  and  Latvian,  and  Art.  7  of  the  Estonian  treaties. 

*  Art.  5  of  the  Lithuanian  and  Estonian  treaties,  and  Arts.  12,  13,  14,  16  of  the  Finnish 
treaty.  In  this  connection,  Art.  12  is  of  chief  importance.  In  it,  Finland  and  the  Soviet 
Union  declare  that  they  agree  in  principle  to  the  neutralization  of  the  Gulf  of  Finland  and 
of  the  Baltic  Sea,  and  obligate  themselves  to  oodperate  for  the  assurance  of  this  neutraliza- 
tion. It  is  clear,  however,  that  the  neutralization  of  the  Gulf  of  Finland  (which  surrounds 
the  territory),  and  of  the  Baltic  Sea,  would  carry  with  it  the  neutralization  of  the  territory  of 
Finland.  This  neutralization  would  be  valid  with  regard  to  Sweden  and  Russia,  Finland's 
neighbors,  only  after  their  recognition  thereof. 

'  Art.  2,  note  1. 

>  Since  a  formal  state  of  war  had  never  existed  between  Lithuania  and  Soviet  Russia. 
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the  maintenance  of  this  guarantee.    Article  16  of  the  treaty  speaks  of  the 
neutralization  of  Lake  Ladoga. 

After  this  survey,  the  examination  of  the  non-aggression  pacts  *  which 
the  Soviet  Union  has  negotiated  with  the  Baltic  States,  and  which  definitely 
represent  a  continuation  and  development  of  the  political  provisions  of  the 
peace  treaties  will  be  facilitated. 

Since  Lithuania  was  the  first  Baltic  State  to  conclude  such  a  pact  with  the 
Soviet  Union,  the  provisions  of  its  treaty  will  first  be  examined  from  an  in- 
ternational legal  standpoint. 

Article  1  states  that  the  provisions  ci  the  peace  treaty  remain  in  force  and 
serve  as  a  basis  for  the  relations  between  Lithuania  and  Russia.  This  article 
is  of  great  political  sigpiificance,  especially  in  so  far  as  it  concerns  the  ques- 
tion of  the  territorial  sovereignty  of  Lithuania,  as  laid  down  in  Article  2  of 
the  peace  treaty,^®  and  according  to  which  the  contracting  parties  obligate 
themselves  reciprocally  to  respect  the  sovereignty  and  int^^ty  of  each  other 
under  all  circumstances.^^ 

Article  3,  paragraph  1,  containing  the  obligation  of  the  contracting  parties 
not  to  attack  each  another,  makes  Article  2  more  concrete.  Article  5  pro- 
vides for  the  settlement  of  conflicts  by  means  of  a  conciliation  commission, 
the  composition,  rights  and  procedure  of  which  are  to  be  determined  by  a 
special  agreement.^*  Articles  7  and  8  contain  provisions  for  the  ratification 
and  the  duration  of  the  validity  of  the  pact. 

Article  3,  paragraph  2,  and  Article  4  of  the  Lithuanian  Ptet  contain  the 
neutrality  clauses.    These  are  as  follows: 

Art.  3,  par.  2:  Should  one  of  the  contracting  parties,  in  spite  of  its 
peaceful  conduct,  be  attacked  by  one  or  more  outside  Powers,  the  other 
contracting  party  binds  itself  not  to  aid  the  one  or  more  outside  Powers 
in  their  struggle  against  the  contracting  party  which  has  been  attacked. 

*  These  non-aggression  pacts,  which  will  hemnafter  be  cited  as  the  lithuanian,  Fhrnish, 
Latvian  and  Estonian  "pacts,"  bear  the  following  dates  in  that  order:  (1)  Pact  of  Moscow, 
Sept.  28, 1026  (120  League  of  Nations  Treaty  Series,  145);  (2)  Ptot  of  HelaiDgfors,  Jan.  21, 
1032  (Soviet  Union  Review,  March,  1932, 58);  (3)  Pact  of  Riga,  Feb.  5, 1032  (T&td,  59);  (4) 
Pact  of  Moscow,  May  4, 1932  (131  League  of  Nations  Treaty  Series,  297). 

10  The  boundary  line,  which  was  laid  down  by  the  above-mentioned  treaty,  was  in  aoeord- 
ance  with  the  ethnographic,  historical  and  cultural  claims  of  Lithuania,  induding  the  TUnA 
territory  and  a  part  of  the  Grodno  territory. 

"  This  sentence  presents,  on  the  whole,  nothing  new.  What  is  to  be  understood  by  ''un- 
der all  circumstances  "  is  not  indicated.  The  expression  might  be  interpreted  to  mean  that 
the  contracting  parties  would  not  attack  each  other,  even  if  the  internal  political  situation 
should  have  changed,  e.g.f  if  a  revolution  broke  out,  or  other  extraordinary  happenings  should 
have  occurred. 

1*  The  question  of  settlement  was  handled  similarly  in  the  German-Ruasian  Treaty  of 
Berlin,  hereinafter  cited  as  Treaty  of  Berlin  of  April  24,  1926.  For  various  reasons  Lith- 
uania, like  Germany,  would  at  that  time  have  had  to  postpone  the  completion  of  the  conven- 
tion. Latvia,  Estonia,  and  Finland,  failing  until  1932  to  bring  to  a  suooessful  oonduson 
the  negotiations  begun  in  1926,  finally  signed  the  conciliation  convention  at  the  same  time 
that  the  non-«iggression  pacts  were  concluded. 
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Art.  4:  Should  a  political  agreement  be  concluded  between  outside 
Powers,  which  is  directed  against  one  of  the  contracting  parties,  or, 
should  a  coaUtion  be  formed  by  outside  Powers  for  the  purpose  of  inflict- 
ing an  economic  or  financial  boycott  upon  one  of  the  contracting 
parties,  as  the  result  of  a  conflict  of  the  type  referred  to  in  Article  3, 
paragraph  2,  or  even  at  a  time  when  neither  of  the  contracting  parties 
finds  itself  in  an  armed  conflict,  the  other  contracting  party  will  not  join 
such  an  agreement  or  combination. 

These  articles  correspond  in  content  to  Articles  2  and  3  of  the  Treaty  of 
Berlin,  containing  a  so-called  limited  neutrality  clause,^'  which  to  some 
extent  served  as  a  precedent  for  the  Lithuanian  Pact. 

These  involve  a  neutrality  obligation  in  the  event  of  attack  by  one  or  more 
third  Powers  on  one  of  the  contracting  parties,  despite  the  peaceful  conduct 
of  the  latter.  Thus  Germany  as  well  as  Lithuania  would  only  have  to  main- 
tain neutrality  in  the  event  of  a  conflict  between  Russia  and  a  third  Power 
if  Russia  were  attacked; "  not,  however,  if  Russia  were  the  attacking  party. 

We  shall  now  examine  whether  this  limited  neutrality  clause,  which  has 
found  expression  in  the  Lithuanian  Pact,  is  compatible  with  the  duties  of 
Lithuania  as  a  member  of  the  League  of  Nations.  It  is  first  necessary  to 
take  note  of  the  provisions  of  the  Covenant  of  the  League  of  Nations  con- 
cerning treaties  inconsistent  with  Articles  20  and  21  of  that  document.  Arti- 
cle 20  states  only  generally  that  the  Covenant  abrogates  obligations  and 
imderstandings  inter  se  which  are  inconsistent  with  its  provisions.  Accord- 
ing to  Article  21,  the  Covenant  is  not  deemed  to  "aflfect  the  validity  of 
international  engagements,  such  as  treaties  of  arbitration  or  regional  under- 
standings like  the  Monroe  Doctrine,  for  securing  the  maintenance  of  peace." 

It  is  not  clear  from  these  provisions  whether  so-called  security  and  non- 
aggression  pacts  are  compatible  with  the  provisions  of  the  Covenant.  It  is 
therefore  necessary  to  examine  those  articles  of  the  Covenant,  i,e,,  Articles 
16  and  17,  which  directly  refer  to  the  obligations  of  the  League  members.^* 
Paragraph  3  of  Article  17  is  of  particular  importance,  for  only  after  the 
refusal  of  the  non-member  state  to  accept  the  invitation  of  the  Council  to 
effect  pacific  settlement,  are  the  sanctions  provided  in  Article  16  applicable. 
Thus,  in  such  a  contingency  Lithuania  would  only  have  to  examine  the 
question  of  the  compatibility  of  the  obligations  toward  the  League  of 
Nations  under  Article  16  with  those  towards  the  Soviet  Union  under  Article 
3,  paragraph  2,  and  Article  4  of  the  pact,  if  the  attempted  interposition  on 
the  part  of  the  League  of  Nations  Council  on  the  basis  of  Article  17,  para- 

1'  That  is,  an  obligation  of  neutrality  valid  only  under  certain  conditions  or  circumstances, 
in  contrast  to  the  unconditional  obligation  to  remain  neutral,  characteristic  of  a  neutralized 
state.    Compare  JaScenko,  International  Law^  Kaunas,  1931  (in  Lithuanian),  160  ff. 

^*  Lithuania  would  not  even  be  able  to  join  in  a  treaty  directed  against  the  Soviet  Union, 
whereas  no  comparable  provision  was  contained  in  the  Treaty  of  Berlin. 

*^  So  long  as  the  Union  of  Soviet  RepubUcs  was  not  a  member  of  the  League  of  Nations, 
and  therefore  had  no  obligations  toward  it,  Art.  17  of  the  Covenant  alone  was  involved. 
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graph  3,  of  the  Covenant  were  unsuccessful,  and  the  U.S.S.R.  should  proceed 
to  make  war  on  a  member  of  the  League. 

It  follows  further  from  this  that  the  sanctions  of  Article  16  of  the  Covenant 
can  only  be  appUed: 

(1)  If  the  U.S.S.R.  refuses  the  invitation  of  the  League  of  Nations; 

(2)  If  it  proceeds  to  make  war  on  a  member  of  the  League,  namely, 
when  it  is  the  aggressor.  But  if  the  Soviet  Union,  in  spite  of  having  refused 
the  invitation  of  the  League  of  Nations,  does  not  go  to  war,  i.e.,  if  it  remains 
passive,  no  use  can  be  made  of  sanctions. 

It  is  clear  that  in  the  application  of  intervention  measures  no  member  of 
the  League  can  appeal  to  its  neutrality.  Any  exceptions  whatsoever  are, 
a  priori,  inadmissible  in  this  regard.  This  unconditional  participation  in 
sanctions  is  inherent  in  the  conception  of  the  League  of  Nations  as  a  collabo- 
rative commimity  and  is  inseparable  therefrom.  It  would  therefore  be 
impossible  for  Lithuania,  in  the  event  of  a  sudden  war  of  aggression  by  the 
Soviet  Union  on  a  member  of  the  League,  under  any  circtimstances  to 
invoke  its  neutrality  and  therefore  to  decline  to  participate  in  sanctions. 
Lithuania's  neutrality  clause  is,  then,  a  limited  one  in  the  sense  that  it  is 
valid  only  in  case  of  an  attack  on  the  Soviet  Union.  Consequently,  the 
measures  in  which  Lithuania  would  have  to  participate  under  Articles  16 
and  17,  would  arise  only  if  the  Soviet  Union  were  the  aggressor. 

It  may  be  concluded  that  the  neutrality  clause  of  the  Lithuanian  pact 
would  iheoreticaUy  never  under  any  circumstances  conjQict  with  Lithuania's 
obligations  towards  the  League  of  Nations  under  Article  16. 

In  the  practical  application  of  the  provisions  of  Articles  16  and  17  of  the 
Covenant  the  decision  as  to  which  party  is  the  aggressor  is  particularly 
difficult.  How  can  this  be  determined?  According  to  the  Lithuanian 
pact,  there  are  three  indicia  of  aggression:  (1)  if  one  of  the  contracting  par- 
ties, in  spite  of  its  peaceful  demeanor,  is  attacked  by  one  or  more  third 
Powers;  (2)  if  a  peace-time  coalition  is  formed  between  third  Powers  with 
the  object  of  inflicting  an  economic  or  financial  boycott  upon  one  of  the 
contracting  parties;  (3)  if  a  political  agreement  aimed  at  one  of  the  contract- 
ing parties  is  concluded  between  several  third  Powers.^* 

Practically,  some  difficulty  might  arise  for  Lithuania  in  determining  the 
question  whether  a  treaty  is  really  directed  against  Russia.  The  Soviet 
Union  could  hardly  consider  a  convention  with  regard  to  disarmament  to 
be  directed  against  her  and  demand  that  Lithuania  not  adhere  to  it,  unless 
the  convention  should  make  provision  for  participation  in  the  application 
of  distinctly  hostile  measures.  The  determination  of  the  "hostility"  of  such 
a  treaty  would  not,  however,  rest  solely  with  the  Soviet  Union;  Lithuania, 
too,  could  apply  her  own  interpretation,  and  eventually  a  decision  on  the 
matter  would  be  reached  by  the  mixed  Conciliation  Commission.    The 

>*  Art.  3,  paragraph  2;  and  Art.  4.  Of  these  three  indicia  of  aggression,  only  the  first  two 
Bippeai  in  the  Treaty  of  Berlin  (Arts.  2  and  3).    The  third  element  is  lacking. 
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third  case  would  then  only  be  a  special  form  of  the  second.  In  any  event, 
Lithuania  could  make  use  of  a  one-sided  solution  of  this  question. 

That  this  independent  right  of  examination  belongs  to  each  individual 
government,  was  clearly  expressed  in  the  report  accepted  by  the  First  As- 
sembly of  the  League  (in  its  eighteenth  plenary  session,  December  10, 1920).^' 
The  same  interpretation  was  confirmed  by  the  Second  Assembly  (in  its  fifth 
and  sixth  Resolutions).^'  It  is  possible  that  this  independent  right  of  exam- 
ination of  the  presence  of  an  offensive  war  could  occasion  differences  of 
opinion.  To  avoid  this  possibiUty,  the  Second  Assembly  decided  to  amend 
Article  16  so  that  the  Coimcil  shall  render  an  opinion  as  to  whether  the  war 
in  question  is  an  offensive  one  or  not.  This  opinion  is  intended,  to  a  certain 
degree,  to  bind  the  individual  members.  The  amendment  has  not  as  yet 
been  adopted. 

However,  in  the  exchange  of  notes  accompanying  the  pact,  there  is  a 
sentence  also  contained  in  the  German-Russian  exchange,  susceptible  of 
obliterating  the  di£5iculties  which  might  arise  in  the  determination  of  an 
aggressive  war.  Lithuania,  as  Germany,  declares  that  the  League  of  Na- 
tions, according  to  its  basic  principles,  is  called  upon  to  settle  international 
disputes  peacefully  and  justly. 

In  the  hght  of  this  interpretation,  it  may  be  taken  for  granted  that  the 
League  of  Nations  could  not,  prior  to  Russia's  admission  thereto,  imder  any 
circumstances  have  been  used  as  the  tool  of  any  Power  for  the  purpose  of 
aggression  against  Russia.^* 

At  the  time  of  the  signing  of  the  Lithuanian  pact,  the  then  Minister  of 
Foreign  Affairs  of  Lithuania,  Dr.  §leievi£ius,  declared  in  a  note  to  the 
Commissar  of  Foreign  Affairs  of  the  Soviet  Union,  that  the  Lithuanian  Gov- 
ernment was  of  the  opinion  that,  in  consideration  of  the  geographical  situa- 
tion of  Lithuania,  the  obUgations  of  Lithuania  resulting  from  her  membership 
in  the  League  could  not  prejudice  the  desires  of  the  Lithuanian  people  to 
observe  that  neutrality  which  it  deemed  most  suitable  to  its  interests.  It  is 
believed  that  this  declaration  does  not  conflict  with  the  Covenant  or  with 
the  spirit  of  the  League  as  a  peace-abiding  community  of  nations,  for,  by  a 
resolution  of  the  Fourth  Assembly,  it  was  stated  that  the  obligation  to 
render  military  assistance  is  limited,  and  that  due  regard  must  be  had  for 

1^  League  of  Nations,  Records  of  First  Assembly,  Plenary  Meetings,  399. 

''  Records  of  the  Second  Assembly,  Plenary  Meetings,  453. 

1*  The  first  two  paragraphs  of  the  Lithuanian  note  read  as  follows:  "The  two  Governments 
have  examined  the  basic  questions  involved  in  Lithuania's  membership  in  the  League  of 
Nations.  The  Lithuanian  Government,  in  the  negotiation  of  the  treaty  and  in  its  signature, 
has  been  guided  by  the  interpretation  that  the  principle  laid  down  in  Article  4  of  the  treaty, 
of  non-participation  in  future  political  agreements  of  third  powers  directed  against  one  of  the 
contracting  parties,  could  not  stand  in  the  way  of  the  fulfillment  of  those  duties  arising  for 
Lithuania  out  of  the  Covenant  of  the  League  of  Nations.  The  Lithuanian  Government  is 
convinced  that  the  membership  of  Lithuania  in  the  League  of  Nations  can  not  constitute  an 
obstacle  to  the  friendly  development  of  relations  between  Lithuania  and  the  Union  of  Social- 
ist Soviet  Republics." 
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the  geographical  position  and  special  conditions  of  each  state.  The  same 
conception  underlies  the  interpretation  which  the  Allied  Powers  gave  to 
Article  16  of  the  Covenant  in  Annex  F  to  the  Locarno  Treaties,  according  to 
which  the  obligations  which  arise  for  members  of  the  League  from  this 
article  are  to  be  understood  to  mean:  'that  evory  member  of  the  League  k 
bound  to  codperate  loyally  and  effectivelyi  in  order  to  create  respect  for  the 
Covenant,  and  to  oppose  every  act  of  aggression  in  so  far  as  compatible  with 
its  military  situation  and  taking  into  account  its  geogn^hical  positicm." 
This  interpretation  of  Article  16  of  the  Covenant  of  the  L^tgue  of  Nations 
is  presumably  valid  for  each  member  of  the  League,  hence  also  for  Lithuania. 
Li  the  practical  application  of  Article  16,  Lithuania  could  well  appeal  with 
as  much  right  as  Germany  to  her  geographical  poation.  Hence,  under  no 
circumstances  could  the  Sleieviiius  declaration  be  considered  a  violation  of 
the  Covenant. 

Pre-existing  international  law  offers  a  number  of  treaties  which  contain 
not  only  netUralUy  daiues  but  also  claiAses  of  aUiance.  Apart  from  tiie 
Treaty  of  Berlin  which,  in  spite  of  its  neutrality  clause,  did  not  prev^it 
Germany's  joining  the  League  of  Nations,  the  Italian- Yugoslav  Treaty  of 
Amity  of  January  27, 1924,  should  be  mentioned  as  a  first  precedent.  This 
treaty  contained  a  neutrality  clause  (Article  2)  which  is  not  so  lureoisdy 
formulated  as  that  of  the  Treaty  of  Berlin  or  of  the  Lithuanian  pact.  How- 
ever, it  also  contained  an  express  clause  of  alliance  (Articles  1  and  3),  which 
is  in  conflict  with  the  Covenant,  as  Schdcking  and  Wehberg*®  rightly 
maintain,  for  this  system  of  alliances  contravenes  basis  princifdes,  and  the 
special  interests  of  the  contracting  parties  are  placed  above  the  aims  of  the 
organized  conmiimity  of  nations.  Nevertheless,  the  several  treaties  ot  this 
t3rpe  concluded  since  the  war  between  members  of  the  League  have  elicited 
no  doubts  on  the  part  of  the  organs  of  the  League  or  of  its  individual  mem- 
bers as  to  their  fundamental  validity. 

That  does  not,  naturally,  per  se,  justify  the  alliance  clauses;  however, 
''this  promise  of  neutrality  .  .  .  appears  harmless  considering  the  promise 
contained  in  most  treaties  of  alliance,  of  reciprocal  aid  in  the  event  that  one 
of  the  contracting  parties  is  attacked."  *^ 

In  the  light  of  the  foregoing,  it  may  be  concluded  that  the  Lithuanian 
Pact  of  September  28, 1926,  does  not  in  any  way  conflict  with  the  provisioDS 
of  the  Covenant  of  the  League  of  Nations.^ 

^  Schacking-Wehberg*  Die  Satnmg  des  Vdlkertmndet  (1024),  p.  668. 

» Ibid.  Cf.  also,  "La  NeuiraliU  (fermaruHruue,"  Journal  de  Grnihoe,  No.  107,  April  26, 
1026. 

**  Compare  the  discuasion  by  v.  Twardowski  in  the  Wdrterbuch  dea  VMerreMs  und  dtr 
DipUmuUie  under  the  heading  "WUnarKonflikt"  527-529,  oonceming  the  treaty's  incom- 
patibility with  the  provisions  of  the  Covenant  of  the  League  of  Nations.  This,  like  the 
political  significance  of  this  treaty,  appears  to  me  to  be  entirely  unfounded.  First,  as  re- 
gards the  apparent  incompatibility  of  the  non-aggression  ysct  with  the  Covenant,  the  basic 
thesis  of  V.  Twardowski  is  unacceptable  because  his  examination  of  the  question  rests  more 
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The  negotiations  for  the  conclusion  of  the  Latvian  Pact  were  begun  at  the 
same  time  as  those  of  the  Lithuanian  Pact,  but  lasted  longer  for  two  reasons. 
In  the  first  place,  the  Latvian  Government  was  of  the  opinion  that  the  neu- 
trality clause  of  the  suggested  treaty  was  not  compatible  with  Latvia's 
obligations  towards  the  League  of  Nations,  since  the  attempts  of  Lithuania 
and  Germany  to  remove  the  legal  and  political  difficulties  which  arose  in  the 
solution  of  this  question  did  not  appear  to  Latvia  to  be  sufficient  to  really 
reconcile  its  duties  as  a  member  of  the  League  to  those  arising  from  the  pact 
with  the  U.S.S.R.  The  second  difficulty  was  the  question  of  an  arbitral 
tribunal.  This  was  solved  in  the  Lithuanian  Pact  by  the  stipulation  that 
"in  the  event  that  differences  should  arise  between  the  contracting  parties, 
which  are  incapable  of  settlement  by  diplomatic  means,  the  contracting 
parties  agree  to  appoint  Conciliation  Commissions  to  this  end."  The  com- 
position, rights  and  procedure  of  this  commission  were  to  be  laid  down  in  a 
special  convention  to  be  concluded.  The  Latvian  Government,  however, 
was  of  the  opinion  that  possible  disputes  between  the  contracting  parties 
should  be  decided  by  a  court  of  arbitration,  since  a  conciliation  commission 
composed  solely  of  representatives  of  both  states  would  hardly  be  in  a  posi- 
tion to  end  disputes.  It  favored  instead,  as  the  sole  possible  means  of 
adjustment,  a  court  of  arbitration  with  a  third  neutral  judge  participating. 
The  representatives  of  the  Soviet  Union  replied,  however,  that  because  of 
basic  differences  between  the  political  and  social  structmre  of  Soviet  Russia 
and  that  of  other  states,  the  Soviet  Union  would  hardly  intrust  to  a  bourgeois 
judge  the  solution  of  her  disputes  with  a  bourgeois  state.  Hence  Russia 
insisted  upon  a  conciliation  commission  in  which  both  parties  would  have 
the  same  rights  and  which  would  endeavor  to  settle  all  possible  disputes  by 
direct  negotiation,  in  so  far  as  they  could  not  be  solved  by  diplomatic  means. 
The  Soviet  Union  refused  throughout  to  consider  a  court  of  arbitration. 
Therefore,  despite  the  fact  that  the  representatives  of  Latvia  and  Soviet 
Russia  came  to  an  agreement  on  other  points,  particularly  regarding  the 
neutrality  clause,  and  initialed  the  pact  by  the  former  early  in  1927,  the 
signing  of  the  pact  was  postponed  for  almost  five  shears.  This  delay  was 
naturally  not  caused  by  the  failure  to  agree  on  the  question  of  the  court  of 
arbitration  alone,  but  also  by  the  existing  political  conditions  in  eastern 
Europe.** 

on  political  than  international  law  foundations.  His  political  evaluation  of  the  treaty  is 
untenable,  since  the  coup  d'etat  of  Dec.  17, 1926  had  absolutely  nothing  to  do  with  the  non- 
aggression  pact  of  Sept.  28,  1026.  On  the  contrary,  after  the  coup  of  Dec.  17,  1926  in 
Lithuania,  Professor  Waldemaras  included  the  neutralisation  principle  in  his  foreign  policy 
program  and  upheld  it  on  the  basis  of  the  non-aggression  pact  already  signed  with  the  Soviet 
Union. 

**  The  much-talked-of  "Eastern  Locarno,"  the  creation  of  which  appeared  to  be  doeely 
bound  up  with  the  realization  of  a  large  Baltic  alliance,  was  at  that  time  under  discussion. 
It  was  therefore  felt  that  the  non-aggression  negotiations  should  not  be  carried  on  by  in* 
dividual  states,  but  by  the  alliance  as  a  whole. 
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The  pact  between  Latvia  and  the  Soviet  Union  was  not  signed  until  Febru- 
ary 5, 1932,  and  was  ratified  on  June  21, 1932.^  A  convention  on  conciliation 
procedure  was  annexed,  in  which  the  settlement  of  possible  disputes  was 
intrusted,  from  case  to  case,  to  a  conciliation  commission  yet  to  be  deter- 
mined. Latvia,  therefore,  in  the  last  analysis,  had  to  acquiesce  in  the 
Russian  standpoint  on  this  question. 

A  certain  similarity  in  content  to  the  Lithuanian  pact  should  be  first 
noted.  In  the  preamble  to  the  pact,  as  in  the  Lithuanian  Pact,  reference  is 
made  to  its  chief  piupose,  i.e.,  to  contribute  to  the  conmion  peace  through 
codperation  and  the  development  of  friendly  relations.  The  Latvian  pre- 
amble declares,  inter  aliaf  that  Latvia's  peace  treaty  with  Russia  remains 
the  basis  for  the  relations  between  the  two  coimtries;  **  that  the  intemationiJ 
obligations  previously  undertaken  by  both  contracting  parties  may  not 
conflict  with  the  reciprocal  peaceful  relations  of  both  parties  or  with  the 
present  pact;  that  the  pact  is  to  be  considered  as  supplementary  to,  and  in 
fulfillment  of,  the  Eellogg-Briand  Treaty  of  August  27, 1928  for  the  Renunci- 
ation of  War. 

Article  1  of  the  Latvian  pact  obligates  each  of  the  contracting  parties  to 
abstain  from  any  kind  of  aggressive  acts  against  the  other  party,  as  well  as 
from  any  violent  actions  against  the  integrity  and  territorial  inviolability,  or 
political  independence  of  the  other  contracting  party,  regardless  of  whether 
such  aggression  or  such  measures  occiu*  with  or  without  the  participation  of 
other  states,  with  or  without  a  declaration  of  war. 

According  to  Article  2,  both  states  obligate  themselves  not  to  partidpate 
in  any  political  or  military  treaties,  conventions  or  agreements  directed 
against  the  independence,  territorial  integrity,  or  political  security  of  the 
other  side,  or  in  treaties,  conventions  or  agreements  concluded  for  the 
piupose  of  imposing  an  economic  or  financial  boycott  on  one  of  the  contract- 
ing parties. 

Article  3  stipulates  that  the  obligations  undertaken  by  the  contracting 
parties  in  accordance  with  the  preceding  articles  of  the  treaty,  may  not 
violate  or  alter  the  international  legal  rights  and  duties  assumed  by  them  in 
virtue  of  previously  concluded  treaties,  in  so  far  as  these  obligations  do  not 
contain  clauses  of  aggression  within  the  meaning  of  this  treaty. 

Article  4  imposes  on  the  contracting  states,  with  regard  to  the  duties 
which  they  have  undertaken  by  virtue  of  this  treaty,  the  obligation  to  sub- 
mit to  a  conciliation  commission  for  settlement  ^  all  disputes,  without  regard 
to  kind  or  origin,  which  might  arise  after  the  treaty  goes  into  effect,  and 
which  cannot  be  settled  by  diplomatic  means  within  a  reasonable  time. 

^  The  publication  of  the  pact  occurred  on  July  5,  1932,  in  the  Latvian  official  organ, 
Valdybaa  Vestnens,  No.  146. 

»  This  stipulation  is  not  contained  in  the  preamble,  but  in  Art.  1  of  the  lithuanian  treaty. 

**  The  activity  of  the  conciliation  commiflsion  is,  according  to  the  pact,  to  be  determined 
by  a  convention  to  be  concluded;  however,  the  conciliation  convention  was,  as  in  the  case  of 
Estonia  and  Finland,  signed  simultaneously  with  the  pact. 
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Article  5  contains  the  provisions  concerning  the  language  and  ratification 
of  the  pact.  Article  6  provides  for  the  pact  a  duration  of  three  years  from 
the  time  of  the  exchange  of  ratifications.  Each  of  the  contracting  parties 
has  the  right  to  denoimce  the  treaty  on  six  months'  notice.  This  period  of 
ratification  is,  however,  unnecessary  in  the  event  that  one  of  the  contracting 
parties  attacks  a  third  state.  The  duration  of  the  pact  is  automatically 
extended  for  two  years  in  case  the  denimciation  provided  for  does  not  occur, 
or  in  case  one  of  the  contracting  parties  does  not  indicate  its  refusal  to 
prolong  the  pact  in  the  manner  provided  for. 

A  convention  on  conciliation  procedure,  provided  for  in  Article  4,  is 
annexed.  The  convention  contains  fourteen  articles  which  regulate  the 
competence,  composition,  place  and  time  of  meeting,  session,  principal  ob- 
jectives, order  of  business,  and  other  questions  concerning  the  competence 
of  the  conciliation  commission.  It  need  only  be  mentioned  that  Article  13 
stipulates  that  it  is  to  be  considered  an  integral  part  of  the  pact,  and  that  it 
therefore  comes  into  force  with  the  ratification  of  the  latter. 

Negotiations  regarding  the  conclusion  of  a  non-aggression  agreement 
between  Estonia  and  the  Soviet  Union  took  place  at  the  same  time  as  those 
with  Latvia.  The  failure  of  Estonia  to  sign  such  an  agreement  with  Soviet 
Russia  is  traceable  to  Estonia's  political  mistrust  of  Soviet  Russia  after  the 
unsuccessful  Bolshevist  puiach  in  Tallinn  of  December  1, 1924.  The  political 
relations  of  both  states  were  not  propitious  for  a  successful  conclusion  of  the 
negotiations.  Thus  Estonian-Russian  tension  was  naturally  not  without 
effect  on  the  negotiations  simultaneously  in  progress  between  Latvia  and 
Soviet  Russia,  since  Estonia  and  Latvia,  by  their  treaty  of  defensive  alliance 
of  November  1,  1923,'^  obligated  themselves  to  proceed  in  common  in 
matters  of  foreign  affairs.  The  signature  of  the  Estonian  pact  did  not  take 
place  imtil  May  4,  1932,  three  months  after  the  signature  of  the  Latvian 
pact.  The  ratification  likewise  took  place  three  months  later,  on  August  5, 
1932." 

The  Estonian  pact  is  almost  identical  in  content  with  the  Latvian  pact. 
The  preamble  of  both  pacts  is  textually  the  same,  with  the  exception  of  the 
reference  in  the  preamble  to  the  Estonian  treaty  as  the  fimdamental  basis  of 
Estonian-Russian  relations. 

Article  1  of  the  Estonian  pact,  identic  in  content  with  the  same  article  in 
the  Latvian  pact,  also  contains  the  mutual  guarantee  of  the  frontiers  laid 
down  in  the  Treaty  of  Tartu.  Article  2  imposes  on  the  contracting  parties 
the  same  obligations  with  regard  to  neutrality  as  those  in  the  Latvian 
pact.**  The  further  articles  (3, 4, 5, 6)  of  the  Estonian  pact  agree  in  content 
with  the  same  articles  of  the  Latvian  Pact. 

To  provide  for  the  settlement  of  disputes,  a  conciliation  convention,  de- 

"  Art.  2  of  the  so-called  "allianoe.'' 

**  The  pact  is  published  in  the  official  organ  of  EMonia,  62  Riigi  Teaiaia, 

**  However,  Art.  2  of  the  Estonian  pact  is  stated  in  shorter  form. 
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clared  to  be  an  integral  part  of  the  pact  and  to  enter  into  force  with  itE 
ratification,  is  annexed  to  the  Estonian  pact.  This,  although  it  only  con- 
tains ten  articles,  is  identic  in  content  with  the  Latvian  conciliation  conven- 
tion.w 

Finland  also  delayed  for  a  long  time  the  non-aggression  pact  negotiations 
suggested  simultaneously  to  all  the  Baltic  States  by  tl^  Soviet  Union 
Finland  particularly  insisted  on  its  own  standpoint  in  the  matter  of  a  courl 
of  arbitration.  The  conciliation  procedure  suggested  by  the  n.S.S.R.  ap 
peared  to  Finland  to  be  insufficient  for  the  settlement  of  possible  future 
disputes.  Moreover,  the  neutrality  clause  contained  in  the  pact  appeared 
to  the  Finnish  Government  to  be  not  so  easily  reconcilable  with  the  Cove- 
nant of  the  League  of  Nations.  Therefore  the  Finnish  Government  did  not, 
from  1926  to  1932,  change  its  negative  attitude  toward  the  non-aggressioo 
agreement,  in  spite  of  the  fact  that  her  neighbors,  Latvia,  Estonia  and  evra 
Poland,  were  already  inclined  to  bring  the  non-aggression  negotiations  to  a 
satisfactory  conclusion.  The  Finnish  Government,  which  meanwhile  wa£ 
represented  on  the  Coimcil  of  the  League  of  Nations,  remained  true  to  the 
League,  and  wanted  to  express  its  sincerity  by  specific  acts — ^perhaps  thereby 
to  convince  the  world  that  it  did  not  see  the  guarantee  of  its  political  inde- 
pendence and  territorial  integrity  and  security  in  the  provisions  of  the  pact 
with  Soviet  Russia,  but  regarded  the  League  of  Nations  and  the  provisiona 
of  the  Covenant  as  the  basis  of  its  political  security  and  its  defender  in  case 
of  aggression. 

After  years  of  indecision,  and  in  view  of  the  uncertain  political  situation 
in  Europe  and  the  helplessness  of  the  League  in  the  solution  of  difficult 
political  problems,  especially  those  of  the  Far  Blast,  Finland  finally  signed 
the  non-aggression  pact  with  the  Soviet  Union  in  Helsingfors  on  January  21, 
1932.  The  ratification  took  place  on  April  22  of  the  same  year.  To  the 
pact  was  annexed,  as  in  the  case  of  the  Latvian  and  Estonian  pacts,  a  con- 
ciliation convention  for  the  settlement  of  possible  future  disputes.  The 
content  of  the  pact,  as  well  as  that  of  the  conciliation  convention  agrees  by 
and  large  with  the  content  of  the  Latvian  and  Estonian  pacts,  of  which  it 
was  in  fact  the  protot3rpe. 

The  preamble,  in  contrast  with  the  preambles  of  the  Latvian  and  Estonian 
pacts,  merely  refers  to  the  fact  that  the  pact  is  intended  to  supplement  and 
implement  the  Kellogg-Briand  Pact. 

Article  1  guarantees  the  inviolability  of  the  boimdaries  laid  down  in  the 
peace  between  Finland  and  Soviet  Russia  which  remains  the  basis  of  their 
mutual  relations.  It  further  makes  it  incumbent  upon  the  contracting 
parties  to  refrain  from  attacking  each  other.  Its  second  paragraph  further 
determines  the  definition  of  aggression,  i.e,,  every  attempt  to  infringe  the 

'<>  The  remaining  four  articles  of  the  Latvian  conciliation  convention  contain  several  in- 
dividual provisions  of  purely  technical  significance,  e.g,,  Arts.  2  and  3,  regarding  a  questioD 
of  quorum  of  the  commission,  etc. 
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inviolability  and  integrity  of  territory  as  well  as  the  political  independence 
of  the  contracting  parties,  regardless  of  whether  this  occurs  without  a  decla- 
ration of  war  and  even  avoiding  the  usual  procedure  bound  up  with  a  declara- 
tion of  war,  will  be  considered  as  aggression.'^  «* 

Article  2  contains  the  neutrality  clause  which,  while  agreeing  in  content 
with  that  used  in  the  Latvian  and  Estonian  pacts,  in  form  more  closely 
resembles  the  Lithuanian  clause. 

Article  3  imposes  on  the  contracting  parties  the  duty  of  not  participating 
in  any  treaties,  agreements  or  conventions,  which  are  directed  expressly 
against  the  other  party,  and  which,  either  formally  or  in  content,  conflict 
with  this  treaty. 

Article  4  of  the  Finnish  pact  agrees  in  content  and  text  with  Article  8  of 
the  Latvian  and  Estonian  pacts. 

Article  5  provides  for  the  creation  of  a  conciliation  commission  for  the 
purpose  of  settling  potential  disputes,  regardless  of  their  kind  or  origin, 
which  may  arise  after  the  treaty  goes  into  effect  and  which  cannot  be  settled 
through  ordinary  diplomatic  channek. 

Articles  6,  7,  8  and  9  of  the  Finnish  pact  correspond  in  content  to  Articles 
3,  4,  5,  6  of  the  Latvian  and  the  Estonian  pacts. 

A  supplementary  provision,  entirely  lacldng  in  the  Latvian  and  Estonian 
pacts  was  entered  in  a  protocol  after  the  signature  of  this  pact.  By  it  both 
parties  declare  that  the  premature  denunciation  of  this  treaty  cannot  re- 
move or  limit  in  any  way  the  obligations  of  the  parties  under  the  Kellogg- 
Briand  Pact.  The  conciliation  convention  annexed  to  the  pact,  consisting 
of  11  articles,  does  not,  in  principle,  differ  as  to  content  from  the  Latvian 
and  Estonian  conventions. 

If  one  compares  the  four  pacts,  the  following  chief  differences  are  apparent : 

The  first  great  difference  consists  in  the  fact  that  while  the  Lithuanian 
pact  (Article  5)  provides  for  the  settlement  of  potential  disputes  by  a  con- 
ciliation commission  whose  composition,  powers  and  procedure  were  to  be 
determined  in  a  convention  still  unconcluded,  such  a  convention  is  annexed 
to  the  other  three  pacts,  by  virtue  of  an  express  stipulation  declaring  it  an 
integral  part  of  these  pacts.  This  marked  a  victory  for  the  standpoint  of 
Latvia,  Estonia  and  particularly  Finland,  which  held  that  the  conclusion  of 
a  non-aggression  pact  without  providing  a  method  for  the  settlement  of 
differences  of  opinion  and  other  conflicts,  would  be  a  fruitless  effort.  This 
standpoint  of  Lithuania's  three  Baltic  neighbors  is  naturally  based  on  the 
fact  that,  because  of  the  ^'immediate  adjacency  to  Soviet  Russia,  potential 
controversies  are  apt  to  occur  more  frequently  than  they  would  in  the  case 
of  Lithuania  which,  owing  to  the  occupation  by  Poland  of  her  capital  Vilna 
and  the  adjacent  territory,  has  no  common  boimdary  with  Russia."    How- 

'1  A  protocol  annexed  to  Art.  1  states  that  the  provisions  of  the  convention  of  June  1, 
1932,  concerning  the  measures  to  be  taken  for  the  preservation  of  the  inviolability  of  the 
boundaries  remain  in  full  effect. 
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ever,  despite  the  illusory  character  of  the  conciliaUon  procedure  due  to 
laclc  of  a  tribunal  with  powers  of  ultimate  decison,  one  can  hardly  S{ 
here  of  an  outstauding  defect  in  the  Lithuanian  Pact;  the  deficiency  e 
be  very  easily  remedied  since  Lithuania  now  has  precedents  before  her  in 
conciliation  conventions  of  Latvia,  E^atonia,  and  Finland  with  the  So 
Union.  t 

The  content  of  Article  2  of  the  Lithuanian  pact  should  be  menticoie 
being  genuinely  different  from  the  pacta  of  the  other  Baltic  States;  in 
contained  the  obligation  of  the  contracting  parties  to  respect  redproa 
under  all  circumstances,  thdr  sover^nty  and  territorial  integrity.  In 
Latvian  pact  with  the  Soviet  Union  the  sentence  is  entirely  lacking,  w 
the  Estonian  *•  and  Finnish  "  pacts  refer  to  the  reciprocal  guarantee  of 
boundaries  laid  down  in  the  respective  Feace  Treaties.  Since  such  a  gua 
tee  flows,  in  practice,  from  soverdgnty  and  territorial  integrity,  there  i 
principle  no  difference  in  the  content  of  this  provimon,  save  that  the 
pression  "under  all  circumstances,"  found  in  the  Lithuanian  pact,  is 
contained  in  those  with  Estonia  and  Finland.  In  default  of  an  official 
terpretation,  it  is  possible  to  attribute  various  meanings  to  the  phrase. 

The  content  of  paragraph  1  of  Article  3  of  the  Lithuanian  pact  correspc 
to  the  similar  Article  1  of  the  Latvian  and  Estonian  pacts  and  Article  ! 
the  Finnish  pact ;  the  difference  conmsts  only  in  that  the  Lithuanian  i 
lacks  the  provision  contained  in  the  latter  three  treaties,  prohibiting  mi 
ures  of  aggression  against  one  of  the  contracting  parties  "without  regan 
whether  such  an  attack  or  such  measures  occur  with  or  without  the  pari 
pation  of  several  States,  with  or  without  a  declaration  of  war."  1 
broader  definition  of  aggression  has  naturally  a  mgnificance  and  importa 
which  only  practice  can  reveal.  At  present,  all  of  the  Baltic  States  ha^ 
adhered  to  the  London  Convention  of  July  3,  1933,  defining  aggresaon,  < 
provision  loses  its  major  importance. 

The  neutrality  clause  **  of  the  Lithuanian  pact  hardly  differs  in  coni 
from  the  neutrality  clauses  of  the  Latvian,"  Estonian  **  and  Finnish  "  pa 
only  in  the  formulation  is  a  difference  apparent.  The  Lithuanian  neut 
ity  clause  is  similar  to  that  of  Mnland,  since  both  emphasize  not  only 
duty  of  maintaining  the  neutrality  of  the  one  contracting  party,  in  cas 
aggression  against  the  other  party,  but  also  of  refraining  from  participa< 
in  treaties  directed  against  the  other  contracting  party;  whereas, 
liatvian  end  the  Estonian  provisions  with  regard  to  this  matter  contain  c 
the  obligation  not  to  participate  in  treaties  aggressively  directed  aga 
the  co-contracting  party.  Since,  however,  the  preservation  of  neutralit; 
case  of  attack  by  one  or  more  third  states  against  one  of  the  contract 
parties  flows  automatically  from  the  content  of  the  amilar  Article  1  of 

"Art.  1,  paragraph  1.  "Art.  1,  paragraph  I. 

"  Art.  3,  paragraph  2;  and  Art.  i.  "  Art  2. 

"Art.  2.  "Art- 3. 
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Latvian  and  Estonian  pacts,  it  may  be  concluded  that  the  same  rights  and 
duties  arise  from  the  neutrality  clauses  of  the  four  pacts  for  all  the  con- 
tracting parties.  The  remaining  provisions  of  the  pacts  contain  nothing  of 
primary  significance.  The  provisions  concerning  the  duration''  and  de- 
nunciation '*  of  the  pacts  differi  particularly  between  the  Lithuanian  pact 
and  the  other  pacts.  Of  great  significance  is  the  stipulation  contained  only 
in  the  Protocol  of  Signature  of  the  Finnish  pact,  that  the  denunciation  of  the 
pact  can  have  no  repercussion  on  the  obligations  arising  for  both  parties 
from  the  Kellogg  Pact.  This  provision  is  noteworthy  as  a  special  precau- 
tionary clause  which  might  well  have  been  included  in  the  other  pacts.^* 

The  conception  of  aggression  laid  down  in  the  Lithuanian  pact  has  already 
been  discussed.  In  the  Latvian,  Estonian  and  Finnish  pacts  the  definition 
of  aggression  is  expressed  as  follows: 

According  to  Articles  1  and  2  of  the  Latvian  and  Estonian  pacts  aggres- 
sion, or  treaties  of  aggression,  may  be  said  to  exist: 

(1)  If  aggressive  acts  against  one  of  the  contracting  parties  or  forcible 
measures  against  the  integrity  or  territorial  inviolability  or  political  inde- 
X)endence  of  the  contracting  parties  occur,  without  regard  to  whether  such 
attacks  or  such  measures  occur  with  or  without  the  participation  of  other 
states,  with  or  without  a  declaration  of  war;  ^ 

(2)  If  political  or  military  treaties  ^  or  agreements  are  concluded  which 
are  directed  against  the  independence,  territorial  inviolability  or  political 
security  of  the  contracting  parties; 

(3)  If  treaties,  conventions,  or  arrangements  are  concluded  for  the  pur- 
pose of  imposing  an  economic  or  financial  boycott  on  one  of  the  contracting 
parties. 

According  to  the  Finnish  pact,^  every  attempt  to  infringe  the  integrity 
and  inviolability  of  territory,  or  political  independence  of  the  contracting 
parties  must  be  considered  as  aggression,  regardless  of  whether  this  occurs 
without  a  declaration  of  war  or  even  by  avoiding  the  manifestations  of  war. 
Treaties  which  are  expressly  directed  in  a  sense  inimical  to  the  other  con- 

**  The  Lithuanian  pact  was  to  last  for  5  years,  while  the  other  pacts  provided  for  only  a 
3-year  period.  The  period  of  notification  for  denouncing  the  treaties  was,  however,  the 
same  in  the  four  pacts:  six  months. 

'*  Automatic  renewal  in  the  event  of  no  denunciation  extended  the  lithuanian-Russian 
pact  only  for  one  year,  while  in  such  contingencies  the  other  three  pacts  were  extended  for 
two  years. 

*^  Latvia  and  Estonia  also  signed  the  Kellogg  Pact,  and  therefore  might,  as  a  precaution, 
have  had  this  clause  included.  Lithuania  having  already  concluded  a  non-aggiession  pact 
with  the  Soviet  Union,  could  not,  of  course,  have  foreseen  in  1926  the  Kellogg  Pact  of  1928. 

*^  That  is,  an  offensive  treaty  concluded  against  the  other  contracting  party.  A  treaty  of 
defense,  as  for  instance  the  Latvian-Estonian  treaty  of  alliance  and  defense  of  Nov.  1, 1923, 
would  not  fall  into  this  category. 

**  The  Estonian  pact  speaks  in  general  of  political  agreements,  while  the  Latvian  pact  also 
refers  to  military  treaties. 

^  Art.  1,  paragraph  2. 
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tracting  party,  and  which  formally  or  substantively  conflict  with  the  pack, 
are  to  be  regarded  as  treaties  of  aggression. 

On  comparing  these  different  definitionsi  the  following  conclusions  ap- 
pear: The  definition  of  aggression  laid  down  in  the  Latvian  and  Estonian 
pacts  must  be  considered  as  perceptibly  broader  than  that  of  the  Lithuanian 
pact,  since,  according  to  their  terms,  aggression  may  take  place  even  without 
a  declaration  of  war,^  and  either  with  or  without  participation  of  oihsi 
states  in  the  aggression.  The  definition  of  the  so-called  "treaty  of  aggres- 
sion" is  virtually  the  same  in  all  four  pacts.^  The  definition  of  the  case  of 
aggression  is  now  made  uniform  by  the  convention  on  the  definition  of  the 
aggressor,^  signed  at  London,  July  3,  1933,  by  the  representatives  of  the 
Soviet  Union,  Afghanistan,  Estonia,  Latvia,  Persia,  Poland,  Rumania  and 
Turkey.  Finland  adhered  ^^  to  the  convention  July  22, 1033,  and  Lithuania 
put  it  into  force — although  of  course  only  bilaterally— by  her  separate  con- 
vention ^'  of  July  5,  1933,  with  Russia. 

Under  Article  2  of  the  Convention  Defining  Aggression  ''the  aggressor  in 
an  international  conflict,  with  due  consideration  to  the  agreements  existing 
between  the  parties  involved  in  the  conflict,  will  be  considered  the  state 
which  will  be  the  first  to  commit  any  of  the  following  acts:  (1)  Declaration 
of  war  against  another  state;  (2)  Invasion  by  armed  forces,  even  without 
a  declaration  of  war,  of  the  territory  of  another  state;  (3)  An  attack  by 
armed  land,  naval,  or  air  forces,  even  without  a  declaration  of  war,  upon  ths 
territory,  naval  vessek  or  air  craft  of  another  state;  (4)  Naval  blockade  of 
the  coasts  or  ports  of  another  state;  (6)  Aid  to  armed  bands  formed  on  the 
territory  of  a  state  and  invading  the  territory  of  another  state;  or  refusal, 
despite  demands  on  the  part  of  the  state  subjected  to  attack,  to  take  all 
possible  measures  on  its  own  territory  to  deprive  the  said  bands  of  any  aid 
and  protection." 

For  the  purpose  of  supplementing  and  perfecting  this  definition,  Article 
3  and  its  annex  declare  that  ''No  considerations  of  a  political,  military, 
economic,  or  any  other  nature  can  serve  as  an  excuse  or  justification  of  ag- 
gression as  specified  in  Article  2  (see  appendix  for  example)." 

The  annex  to  Article  3  stipulates  "that  none  of  the  circumstances  men- 
tioned below  may  be  used  to  justify  any  act  of  aggression  in  the  sense  of 
Article  2  of  the  said  convention:  the  internal  position  of  any  state,  as  for 
example,  its  political,  economic  or  social  structure;  alleged  shortcomings  of 
its  administration;  disorder  following  upon  strikes,  revolutionary  or  counter- 
revolutionary movements,  and  civil  war;  the  international  conduct  of  any 

^  The  definition  of  aggression  in  the  Finnish  pact  contains  a  certain  amplification  of  the 
content  of  aggression  in  that  aggression  may  ejost  even  where  the  manifestations  of  war 
have  been  avoided. 

^  There  are  certain  minor  variations  as  to  form  in  the  Latvian  and  Estonian  pacts  on  the 
one  hand,  and  the  Lithuanian  and  Finnish  pacts  on  the  other. 

^  Hereinafter  cited  as  the  London  Convention. 

«  This  Journal,  Vol.  27  (1933),  Supp.,  p.  196.  « Ihid. 
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state,  as,  for  example,  infringement  or  a  threat  of  infringing  the  material  or 
moral  rights  or  interests  of  a  foreign  state  or  its  citizens;  rupture  of  diplo- 
matic or  economic  relations;  measures  of  economic  or  finsuticial  boycott; 
conflicts  in  the  sphere  of  economic,  financial  or  other  obligations  in  connec- 
tion with  foreign  governments;  border  incidents  which  do  not  fall  under  any 
of  the  cases  of  aggression  indicated  in  Article  2." 

This  definition  is  not  only  significant  for  the  interpretation  of  the  aggres- 
sion clause  of  the  bilateral  pacts  with  the  U.S.S.R.,  as  is  indicated  in  the 
literature  on  the  subject,^*  but,  in  my  opinion,  assumes  obligatory  force  for 
the  parties  concerned.  In  signing  her  convention,  Lithuania  referred  ex- 
pressly to  the  pact  of  September  28,  1926;  whereas,  in  signing  the  London 
Convention,  Latvia,  Estonia  and  Finland  referred  only  to  the  Kellogg  Pact. 
Nevertheless  it  follows  from  the  clause  contained  in  the  preambles  of  their 
pacts  with  the  Soviet  Union,  that  the  latter  are  to  be  considered  as  supple- 
mentary to  the  Kellogg  Pact;  that  the  definition  of  the  aggressor  eo  ip90 
applies  also  to  the  non-aggression  pact,  and  therefore  has  obligatory  effect 
in  the  determination  of  the  case  of  aggression. 

The  position  of  Lithuania,  Latvia,  Estonia  and  Finland  as  members  of 
the  League  of  Nations  will,  by  means  of  the  reservation  clause  contained  in 
Article  2 — ''with  due  consideration  to  the  agreements  existing  between  the 
parties  involved  in  the  conflict" — ^become  clearer  in  so  far  as  sanctions  (to 
which  League  members  in  pursuance  of  the  Covenant  may,  in  certain  con- 
tingencies, have  recourse  against  the  states  signatory  to  the  non-aggression 
pacts)  are  not  deemed  to  be  unlawful  acts  of  aggression.  The  definition  in 
the  London  Convention  is,  by  comparison  with  the  interpretation  of  ag- 
gression in  the  Kellogg  Pact,  appreciably  broader.  For  instance,  while 
military  occupation  of  foreign  territory,  short  of  war  (so-called  occupatio 
pacified),  is  not  forbidden  in  Article  1  of  the  Kellogg  Pact,  it  is,  undoubtedly, 
an  unlawful  act  of  aggression  according  to  Article  2  of  the  London  Conven- 
tion. Under  the  Kellogg-Briand  Pact,  non-military  means  of  coercion,  such 
as  reprisals,  pacific  blockade,  embargo,  are  not  expressly  forbidden  for  the 
settlement  of  disputes,  and  therefore  cannot  be  considered  as  characteristics 
of  aggression.  Article  3  of  the  London  Convention,  however,  makes  it  ab- 
solutely clear  that  even  such  "peaceful"  measures  may  be  considered  as 
unlawful  acts  of  aggression.  This  broadened  interpretation  of  the  definition 
of  the  aggressor  follows,  moreover,  from  Politis'  report,  which  formed  the 
basis  of  the  London  Convention,  and  which,  therefore,  is  to  be  considered 
as  the  final  source  of  authority. 

The  question  of  the  compatibility  of  the  obligations  arising  under  the 
neutrality  clauses  of  the  several  pacts,  with  those  of  membership  in  the 
League  of  Nations,  has  already  been  answered  in  the  aflBirmative.  The  chief 
difficulty  in  this  connection,  namely,  the  possible  differences  of  opinion 

«•  Dr.  Friede,  "Die  OstpakU  liber  die  Definition  dee  AnQreifers,'*  ZeUedurift  JUr  OitreM, 
Band  VII,  Heft  8/9,  722. 
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regarding  the  meaning  of  aggression,  has  now  been  removed  by  the  Londcm 
Convention.  It  might  be  objected  that  since  the  initiative  for  the  condo- 
sion  of  the  convention  came,  not  from  the  League  of  Nations  as  such,  but 
from  the  Soviet  Union,  it  is  therefore  to  be  regarded  simply  as  a  re^onal 
understanding.  Nevertheless,  it  should  be  noted  that  the  dejBnition  of  the 
aggressor  was  taken  from  the  Politis  Report  of  May  24,  1933,  and  was  ap- 
proved by  the  preponderant  majority  *®  of  the  states  participating  in  tiie 
Disarmament  Conference.  Moreover,  through  the  precedents  created  at 
the  instance  of  the  Soviet  Union,  a  large  group  of  states,  all  now  belonging 
to  the  League  of  Nations,  have  accepted  as  binding  the  definition  of  ihe 
aggressor  stipulated  in  the  convention,  and  thereby  insured  its  operation 
within  the  framework  of  the  League  of  Nations.  Finally,  since  the  London 
Convention  provides  for  taking  into  consideration  possible  future  divergait 
interpretations  of  aggression  (according  to  either  the  London  Convention  ot 
the  Covenant  of  the  League  of  Nations)  it  may  be  concluded  that,  with  the 
signature  of  the  London  Convention  the  hannonization  of  the  neutrality 
clauses  of  the  non-aggression  pacts  with  the  provisions  of  the  League 
Covenant  can  hardly  present  any  difficulties,  now  or  in  future. 

With  the  admission  of  the  Soviet  Union  to  the  League  of  Nations  on 
September  18,  1934,  all  the  juridical  difficulties  arising  out  of  the  potential 
conffict  of  the  pacts  with  the  Covenant  seem  to  have  been  avoided.  In 
spite  of  the  obligation  incumbent  upon  members  to  procure  release  from 
anterior  inconsistent  obligations,  the  Sixth  Commission,  when  eyamining 
the  question  of  the  admission  of  the  Soviet  Union,  in  no  wise  indicated  any 
inconsistency  between  the  Baltic  pacts  and  the  Covenant.  It  must  there- 
fore be  supposed  that  the  question  of  the  compatibility  of  the  obligations 
arising  imder  the  neutrality  clauses  of  the  pacts  with  those  arising  from 
membership  in  the  League  has  been  affirmatively  settled.  It  would  also 
appear  that  by  the  fact  of  the  admission  of  the  Soviet  Union  to  the  League, 
the  definition  of  aggression  under  the  London  Convention  will  gain  increas- 
ing acceptance  on  the  part  of  the  members  of  the  League. 

It  is  now  permissible  to  examine  the  important  problem  of  the  neutralisa- 
tion of  the  Baltic  states.  By  the  stipulations  of  the  Lithuanian,  Estonian 
and  Finnish  treaties  of  peace  with  the  Soviet  Union,  provision  was  made  for 
the  eventual  neutralization  of  these  states  under  an  international  guarantee. 
Further,  in  pursuance  of  Articles  13  and  14  of  the  Finnish  treaty,  the  Finnish 
Islands  in  the  Finnish  Gulf,  the  Aaland  Islands,  and  Lake  Ladoga  have 
already  been  recognized  as  neutralized.**  These  provisions,  particularly 
those  concerning  the  neutralization  of  the  entire  territory  of  the  Baltic 
states,  although  they  are  of  declaratory  significance,  are,  notwithstanding, 

*^  Of  the  Great  Powers,  only  Italy  has  pronounced  herself  as  against  the  aggressor  formula 
of  the  Politis  Report. 

*'  The  neutralization  of  the  Aaland  Islands  was  effected  in  reality  by  the  Geneva  Conven- 
tion of  Oct.  20,  1921. 


THE  BALTIC  STATES  AND  THE  SOVIET  UNION  615 

capable  of  being  implemented  imder  certain  political  circumstances.*'  The 
coining  into  being  of  these  political  circumstances  is,  in  my  opinion,  bound 
up  to  a  certain  extent  with  a  just  solution  of  the  Vilna  question,**  which 
would  doubtless  contribute  to  the  political  stabilization  of  Eastern  Europe, 
and  prepare  the  way  for  the  neutralization  of  the  Baltic  states  area. 

In  the  literature  on  the  subject,  the  political  prospects  for  effecting  the 
neutralization  of  the  Baltic  ^  have  been  regarded  optimistically  **  by  many, 
and  pessimistically  by  others.**  The  examination  of  the  political  problems 
of  the  Baltic  states  is  beyond  the  scope  of  this  study,  which  is  confined 
merely  to  the  juridical  examination  of  the  problems  of  Baltic  security  and 
neutrality.  From  an  international  law  standpoint,  however,  the  non- 
aggression  pacts  are  to  be  regarded  as  an  important  factor  in  the  event 
of  neutralization  of  the  Baltic  states. 

Their  neutrality  clauses,  whose  compatibility  with  the  League  Covenant 
and  the  London  Convention  has  been  demonstrated,  are  to  be  regarded,  not 
only  from  the  standpoint  of  abstract  jurisprudence,  but  from  that  of  concrete 
practice,  as  the  cornerstones  of  future  neutralization  agreements,  since  the 
pledge  to  neutrality,  even  if  only  bilateral,  is  a  constituent  part  of  the 
complex  of  obligations  of  a  neutrtdized  state  or  group  of  states.  The  inter- 
national legal  prerequisites  for  the  erection  of  the  Baltic  neutralization 
structure  have  now  been  fulfilled.  The  implementing  of  the  idea  of  neutral- 
ization— a  matter  of  vital  importance  and  a  conditio  sine  qtia  non  of  the 
peaceful  development  of  the  Baltic  states — ^remains  a  political  hostage  of  the 
future. 

**  Cf.  in  this  connection  my  article  in  Kardaa,  Noe.  9, 10  (1933,  in  Lithuanian). 

M  Cf.  my  discussion,  "LUaverif  Russland  und  da»  WHnaprdUem,"  op.  cU,,  16-22. 

**  Possibly  by  bringing  the  Scandinavian  states  (Denmark,  Sweden,  Norway)  into  the 
Baltic  confederation  also  and  effecting  the  neutralization  of  such  a  confederation. 

**C/.  in  this  regard:  Frauenstein,  Die  ZerUraleuropdiachen  Randsiaaten  mit  besonderer 
Berdcksichiigung  des  haUiachen  Dreibundproblenu  (Riga,  1921).  Also  Bolnik,  Die  haUiachen 
Staaten  Litauen,  LaUland  und  Estland  und  ihr  Verfasaungarecht  (Leipzig,  1928). 

**  A  particularly  pessimistic  appraisal  of  the  prospects  of  neutralization  of  the  Baltic  states 
is  given  by  W.  Schroeder,  Russland  und  die  Ostsee  (Riga,  1927),  255-259. 


CHINESE  INTERSTATE  INTERCOURSE  BEFORE  700  B.< 
Bt  Roswbll  S.  Bbitton 

New  York  Univermty 

The  Chineee  Emiure  ooQvenientiy  dates  from  221  B.C.,  whoi  the  IShif 
Cb'in '  coined  the  title  which  hae  anoe  served  lor  Emperor,  and  with  o 
aderable  juBtnees  designated  himself  The  Fint  Emperor.  Conque 
though  he  was,  he  left  much  still  to  be  done  in  the  process  of  consc^dat 
under  one  imperial  sovereignty  all  the  kingdoms  and  tribes  of  the  area  wb 
is  now  north  and  central  China.  During  the  pre-imperial  era,  intercou 
among  the  rulers  of  the  independent  unite  naturally  had  a  customary  p 
tern,  an  Asiatic  analogue  to  the  rudimentary  interatate  law  of  the  Gre^  c 
states.  Two  bloody  centuries  preceding  The  First  Emperor  have  l^t  mi 
martial  romance  and  philoaophy  both  mihtant  and  padfistic,  but  meai 
history.  From  a  relatively  quiet  earlier  period,  722-481,  however,  the  dat 
annals  transmit  an  abundance  of  critically  acceptable  history  in  palpa 
detail,  with  interstate  incidents  suitable  for  the  purpose  of  case  stadi 
This  paper  is  limited  to  the  first  twenty  years  of  that  period,  the  earii 
poedble  for  its  purpose,  which  is  to  induce  interstate  custom  soldy  frran  e 
sodee  credibly  recorded  in  Chinese  classics.  Only  a  few  illustrative  oa 
are  quoted  here,  but  all  the  generalisations  rest  wholly  upon  case  stud 
unless  specifically  noted  otherwise. 

About  three  centuries  earlier,  circa  1060 — chronology  becomes  inconsisb 
beyond  841 — the  Chou  people  from  the  northwest  came  into  north  China  a 
took  the  richest  lands.  The  orthodox  Confucian  school  of  later  times  1 
attributed  to  the  early  Chou  a  Golden  Age  of  ideal  empire,  and  labeled  I 
whole  period  the  Chou  Dynasty,  conventionally  1 122-240.  From  this  ortl 
dox  viewpoint  the  states  of  the  middle  and  latter  Chou  period  are  rebellic 
vassals,  fragments  of  a  breaking  empire,  comparable  to  the  states  of  Eurc 
after  Charlemagne.  Western  scholars  generally  make  this  a  feudal  peri< 
although  the  pohtical  pattern  of  these  early  Chinese  states  differs  shar] 
from  European  feudalism.  The  modem  critical  view  tends  rather  to  doi 
that  there  had  been  a  Chou  empire  to  break  to  pieces.* 

>  For  the  hiotory  of  Ch'la,  «m  Albart  TKhepe,  HitUtire  du  Jioyoumt  de  Tt'in,  2iid  i 
VariiUt  Sinologiquti,  No.  27  (Chftng-h&i,  1923).  Thu  and  four  other  elmiUr  worki 
Tschepe,  VariiUt  Sinatoffigue*,  Not.  10,  22,  30,  31,  give  full  politial  historiea  of  the  d 
prHmperi&l  kmgdomB.  See  also  Henri  Mupero,  La  Chine  Antique  (PmIb,  IB27);  Msi 
Granet,  La  Civilieatim  Chtnoiie  (Paris,  1920) ;  Richard  \mhelm,  OttAidOe  der  CMncnn 
KuUttr  {Munich,  1928);  traiu.  Joan  Joohua,  A  Short  History  of  ChineaeCSviliiation  (Lone 
and  New  York,  1929) ;  and  notes  6  and  7  below. 

■  For  the  general  student  of  ancient  Chinese  hiatory,  a  detailed  study  such  as  this  pn 
suggests  points  of  departure  for  extrapolating  lines  of  devekq)ment  into  the  eariier  mj 

616 
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k  still  earlier  epoch,  preceding  the  Chou  conquest,  has  left  fragments  of  its 
n  writing,  mainly  oracular  records  inscribed  on  bone  and  tortoise  shell, 
ently  discovered  at  the  site  of  a  capital  of  the  old  Shang  Kingdom.'  These 
eographic  documents  are  difficult  enough  to  imderstand,  but  at  least  they 
I  clear  of  the  legend  and  msrth  which  confound  the  classic  accoimts,  and  so 
!  throwing  a  flood  of  light  upon  the  high  bronze-age  culture  of  the  aristoc- 
y  of  north  China  prior  to  the  invasion  of  the  cruder  but  more  effective 
ou  people.  Tentative  identifications  have  been  made  of  the  paleographic 
nes  of  many  states  and  tribes,^  and,  as  decipherment  and  interpretation 
»ceed,  data  may  develop  for  some  inferences  upon  the  interstate  pattern 
that  epoch. 

ji  the  fully  historical  time  at  the  close  of  the  8th  century  B.C.,  principali- 
3  and  tribes  thickly  dotted  the  two  large  geographical  areas,  the  northern 
ssic  lands  along  the  Yellow  River,  and  the  alluvial  valley  of  the  Yangtse 
/er,  now  known  not  as  southern  but  central  China.*  Traditionally  the 
tes  of  the  northern  group  were  the  vanguard  of  civilization,  the  ''Chinese 
eration'' '  or  the  ''orthodox  China" '  in  contradistinction  to  the  barba- 
ns  and  southerners.  For  the  purposes  of  this  paper,  such  traditional 
if erences  are  set  aside.  The  two  kings "  and  all  the  princes  and  chieftains 
I  here  treated  as  sovereign  rulers  in  so  far  as  their  recorded  possessions  and 
ions  consistently  connote  sovereign  independence.  The  rulers  were 
*editary  and  absolute.  Their  states,  so  far  as  concerns  diplomacy,  were 
Bttively  small  imits  of  aristocracy,  consisting  of  a  large  ruling  family  and  its 
idred  nobility.  The  great  majority  of  the  population  in  the  richer  states 
s  the  serflike  peasantry,  ranking  in  the  histories  only  a  step  above  the 
ral  herds.  In  all,  some  200  states  have  been  identified  as  existing  circa 
)B.C. 

The  Chinese,  of  course,  have  studied  the  interstate  aspect  of  their  ancient 
tory,  but  from  a  particular  viewpoint.  The  orthodox  views  are  set  forth, 
netimes  at  length,  in  various  ritual  classics  *  which  magnify  the  ceremoni- 

sted  centuries.    The  actuality  behind  the  traditional  Chou  Empire  is  a  matter  of  utmost 

trest,  yet  to  be  studied  in  the  li|^t  of  modem  critidsm. 

W.  P.  Yetts,  "The  Shang-Yin  Dynasty  and  the  An-yang  Finds"  (Journal  cf  the  Royal 

aHc  Society,  1033),  C57-685.    For  bibliography,  see  George  Bounakoff,  The  Oracle 

les  from  Honan  (In  Russian.    Leningrad-Moscow,  1086). 

HsQ  Hdeh-chen,  Yin  ChH  Tung  Skih  (6  vols.,  Peiping,  1033).    However  vuhierable  in 

er  points,  this  very  unorthodox  work,  in  Vol.  1,  impressively  documents  names  of  tribes 

tates. 

Carl  Whiting  Bishop,  "The  Beginnings  of  North  and  South  in  C9iina,"  Pacific  Aflfairs, 

297-325  (New  York,  Sept.,  1934). 

Friedrich  Hirth,  The  Ancient  History  of  China  (New  York,  1908). 

Edward  Harper  Parker,  Andent  C9iina  Simplified  (London,  1908). 

TTon^-King.    The  King  of  Chou  is  consistently  so  titled  in  the  texts;  the  King  of  Ch'u, 

gularly.    See  note  19,  irrfra. 

For  instance,  the  Chou  lA,  orthodoxly  regarded  as  a  compendium  of  the  institutes  of  the 

>u  Empire.    W.  A.  P.  Martin  (see  appended  bibliography)  regarded  this  work  as  the  basis 
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als  of  interstate  intercourse,  and  in  the  canonical  philosophera  who  moral! 
over  every  ethical  problem  and  awarded  praise  and  blame  to  the  and 
princes  according  to  th^  conduct.  The  whole  clawc  picture  is  buSu 
with  the  impeiialism  of  the  Han  dynasties,  206  B.C.  to  221  A.D.,  when 
course  of  reconstruction  from  ancient  fragments,  the  texts  naturally  n 
shaped  to  the  cosmopolitan  Han  idea  of  one  empire  embracing  all  civili 
people.  The  scholars  of  the  imperial  court  aud  archives  extolled  the  trii 
ptumt  imperialism  of  their  own  day  and  retrojected  it  into  their  resceno 
of  ancient  history.  The  imperialistic  prejudice  is  particularly  conspicu 
in  speeches,  as  for  instance  in  the  Sku  Ching,  the  Bible  literally,  commo 
known  in  English  as  the  Book  of  History.  But  these  speeches  can  not 
taken  as  stenographic,  but  rather  as  conscientious  labors  of  text  editors 
behalf  of  worthy  princes  and  ministers  of  old.  A  few  bald  chronicler 
events  which  appear  to  derive  from  ancient  state  archives  have  been  | 
served  within  the  mass  of  canonical  lore,  and  these  are  the  safest  guida 
the  actualities  of  the  early  interstate  custom. 

Appended  to  this  paper  is  a  bibUography  of  the  modem  study  of  the  s 
ject  in  terms  of  international  law.  This  begins  with  W.  A.  P.  Mar 
American  Presbyterian  missionary  who  became  professor  of  intematio 
law  and,  from  1869,  also  president  of  the  Imperial  T'ung  Wen  Coll 
founded  at  Peking  for  training  Chinese  diplomatic  personnel.  In  this  c 
nection  Dr.  Martin  supervised  translations  from  Wheaton,  Wools 
Bluntscbli,  and  de  Martens.  In  regard  to  the  early  Chinese  interst 
situation  he,  like  others  after  him,  accepted  the  conventional  Golden  Agt 
the  early  Chou,  and  regarded  the  states  as  "fragments  of  a  disistegra 
empire." 

The  classic  annals  here  used  are  the  Ch'un  Ch'iu  and  Tao  CAuan,>*  to 
cited  as  CC  and  TC.  One  is  a  terse  chronolc^y  covering  722-481  in 
history  of  the  state  Lu,  in  the  northern  group;  the  other  is  a  discurave  « 
pilation  cut  and  arranged  as  an  amplification.  The  comtuned  text  has  b 
translated  by  Legge  "  and  Couvreur,!*  to  be  cited  as  L  and  C.  The  excei 
here  given  are  all  translated  afresh  but  in  general  follow  the  literal  rendit 
of  the  intentato  law  of  the  Ch'im  Ch'iu  period. — Trtuu.,  &d.  Biot,  Le  Tduou  14  ou  Rtiti 
Tehtou  (2  vols.,  Paris,  1861).  There  is  an  English  tnnsl&tion  of  a  Chinese  abridgmeDt,  ^ 
Raymond  Gingell,  The  Ceremonial  Uiagee  of  the  Chinaae,  B.C.  1121  (LondtHt,  18S2). 
other  ritual  claaaias,  see  Dote  2S,  iirfra. 

>•  Henri  Maspero,  La  Componiion  ef  la  daU  rfu  Tto  kAowm,  Mtianf/n  Cluftou  et  S< 
dkiqutt.  No.  1  CBruiellee,  1932),  pp.  137-216.  Bee  also  the  ooatributions  of  Beonaid  E 
gren  there  cited. 

'■  Jamee  Le^^,  The  Chineee  Classics,  Vol.  V  (In  two  books,  HonghiDg,  1S72).  See  i 
12. 

"  S.  Couvteur,  TA'ouen  Ti'iou  et  T»o  Tdumm  (3  vols..  Ho  Ejen  Fou,  1914).    Both  Li 
and  Couvreur  count  A.D.  as  a  cero  jear,  and  M  date  the  y«an  722-703  as  721-702. 
datee  in  this  paper  foUow  Matluas  Tchang,  SynchroHMmet  CkmoU,  YarUUa  Stnolcv^ 
No.  24  (Cbang-hai,  1905,  Chineee  ed.,  1904] ;  also  P.  Hoacg,  Concordance,  Varitli*  Sit 
giqiut.  No.  29  (Chang-hai,  1910). 
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of  Legge  rather  than  the  Couvreur  version  which  embodies  the  old  orthodox 
interpretations  and  frequently  interpolates.  In  reading  the  one  word 
"prince''  for  the  five  ranks,  kung,  hou,  po,  tzu,  nan^  the  translation  here  fol- 
lows Couvreur  instead  of  Legge's  ''duke,  marquis,  earl,  viscount,  baron." 
Couvreur's  edition  is  more  convenient  for  citation,  having  less  words  per 
page,  and  the  corresponding  text,  transliteration  and  translation  all  together 
on  each  page. 

The  text  for  the  twenty  years  722-703  contains  the  names  of  fifty-five 
bodies  politic,  in  broadest  sense,  including  organized  barbarian  tribes,  town- 
states  temporarily  enjo3nJig  independence,  and  small  states  on  verge  of 
absorption  into  larger,  together  with  forty-three  principalities  commonly 
considered  states.^ 

Forty  warlike  operations  are  recorded,  including  attacks,  /a,  and  inva- 
sions, cVin  and  ju.  Any  injury,  insult  or  pique  could  go  for  caaua  beUi,  and 
attack  called  for  retaliation.  Battles  among  the  nobles  of  the  richer  states 
seem  rather  sporting  combat,  seldom  sanguine.  Only  two  casualties  are  re- 
corded of  the  forty  battles:  a  noble  was  killed  by  an  arrow  from  one  of  his 
own  comrades  [C  57],  and  the  King  of  Chou  was  woimded  in  a  contest  won 
by  the  Prince  of  Cheng  ^^  who  sent  condolences  after  battle  [C  84].  The 
amenities  of  this  animated  chess,  suggestive  of  the  chivalry  of  medieval  Eu- 
rope, pertained  to  the  aristocrats  only,  and  did  not  extend  to  the  serf  foot- 
soldiers  who  fended  for  their  chariot-riding  masters."  Some  rules  of  war  can 
be  inferred,  especially  in  regard  to  intervention,  but  are  omitted  here,  to 
proceed  to  customs  corresponding  to  the  law  of  peace. 

1.  Conferences 

Intercourse  among  states  at  peace  had  both  ceremonial  and  practical 
aspects,  and  took  place  in  conferences  and  court  visits  of  princes  and  in  dip- 
lomatic interchange.  During  the  twenty  years  the  text  records  fifteen  hui, 
formal  and  pre-arranged  meetings  of  two  or  three  princes,  with  both  practical 
and  ceremonial  character.  A  commentarial  insert  in  the  Tao  Chiuin  describes 
these  conferences  as  "special  face-to-face  meetings,"  Ve  hsiang  hui  [C  73]. 
The  hui  were  held  in  the  open,  generally  by  lakes  or  on  hills  at  more  or  less 
sacred  spots.^^  This  outdoor  element  suggests  an  origin  of  the  custom  at  an 
epoch  of  less  confident  interstate  relations,  when  rulers  dared  not  open  their 
capitals  or  cities  to  other  rulers  accompanied  by  retinues.    The  nature  of  the 

"  For  their  locationsi  see  John  Chalmers's  map  in  Legge,  Vol.  V  (supra,  note  11) ;  also  the 
new  map  in  Tschepe,  VarUUs  Sinologiques,  No.  27, 2nd  ed.  (supra,  note  1) ;  or  in  any  Chinese 
historical  atlas. 

^*  Prince  Chuang,  who  reigned  743-701  over  the  state  Cheng,  was  the  leading  personality 
of  his  time  among  the  princes  of  the  northern  area. 

'^  See  Granet,  La  Civilisation  Chinoise,  p.  309  ff. 

i<  See  Granet,  Danses  est  Ligendes  de  la  Chine  Antique  (Paris,  1026),  pp.  145-149,  340-^45, 
349.  See  also  pp.  171-213  for  a  conference  and  peace  treaty  between  the  states  Lu  and  Ch'i, 
in  499,  at  Chia-Eu,  with  Confucius  present. 
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busineos  transacted  at  these  fifteen  conferences  ^'  is  indicated  in  context, 
often  explicitly  stated:  four  conferences  were  to  plan  joint  war,  three  to  con- 
sult on  defense  or  intervention,  three  to  make  peace,  three  to  reaflSrm  friendly 
relations,  and  two  to  settle  marriages  between  ruling  families.  There  were 
also  informal  meetings  of  princes,  yd,^*  which  might  serve  for  {yreUminary 
conversations.    This  case  in  715  illustrates  the  distinction: 

CC  In  the  8th  vear  [of  Prince  Yin  of  Lu],  the  spring  quarter,  the  Prince 
of  Sung  and  the  Prince  of  Wei  met  (yU)  in  Ch'ui. 

TC  In  the  8th  year,  spring  quarter,  the  Prince  of  Ch'i  was  about  to 
reconcile  the  states  Sung  and  Wei  [with  the  state  Cheng].  There 
was  a  time  appointed  for  a  conference  (hut).  The  Prince  of  Sung 
made  an  invitation,  with  gifts,  to  the  Prince  of  Wei,  propoeing  to 
see  each  other  in  advance.  The  Prince  of  Wei  agreed,  and  so  they 
met  (yH)  at  Ch'Han  Ch'iu  [lit.,  Dog  Hill,  a  site  at  Ch'ui,  in  the  state 
Wei].    [L26,  C44.] 

The  sequel  to  this  is  under  Mediation,  and  other  km  cases  i^pear  in  various 
connections  to  follow. 

In  later  years  the  text  records  larger  assemblies,  some  of  which  had  the 
character  rather  of  dvrbarSf  the  convoking  prince  exercising  a  degree  of  he- 
gemony. One  such  assembly  was  convoked  in  704  by  the  ICng  of  Ch'u,^* 
the  greatest  state  in  the  central  Yangtse  valley: 

TC  The  Prince  [King]  of  Ch'u  called  together  the  princes^  to  meet  at 
Shen-lu  [in  Ch'u].  The  Prince  of  Huang  and  the  Prinoe  of  Sui  did 
not  come  to  the  conference.  The  Prinoe  of  Ch'u  dispatdied  Wei 
Chang  to  reprimand  the  Prince  of  Huang.  The  Pr&ioe  of  Ch'u 
himself  attacked  Sui.    [L  52,  C  96.] 

A  century  later  the  Kingdom  of  Ch'u  was  exercising  a  hegemony  ^  over  an 
area  much  greater  than  at  this  time. 

2.  Court  Visrrs 

Princes  in  friendly  relations  also  visited  one  another.  On  these  occasions, 
in  contrast  to  the  outdoor  conferences,  Am,  the  visiting  prince  went  into  the 
capital  and  the  ceremonies  were  held  in  the  temple  and  palace  of  the  receiving 

>^  Case  tabulations  omitted  here  because  of  space  limits. 

>*  YH  in  the  sense  "to  meet  hurriedly  or  before  fixed  date  (of  rulers,  etc)"  oeouis  five  tintes 
in  the  Tbo  Chuan.    Fraser  &  Loekhajt,  Index  to  the  Tso  Ghuan,  p.  376. 

>*  The  Tso  Chuan  here  has  him,  first,  a  4th-rank  prinoe,  Teu^  and  then,  C  07,  as  often 
elsewhere,  king,  wang, 

*®  Ho  ehu  hou:  "the"  princes  can  refer  here  only  to  princes  of  the  central  Yangtse  River 
area.  If  the  text  had  indicated  how  many  princes  were  summoned,  the  implications  would 
be  clearer.    As  it  is,  the  conference  could  be  a  device  to  lay  a  eanu  heUi  on  Sui. 

*i  The  hegemonic  princes  were  called  pa,  translated  variously  as  hegemon,  presidtfit, 
protector,  constable  of  princes.  The  conventional  Five  Hegemonies  begin  with  Prinee 
Huan,  who  reigned  085-643  in  the  state  Ch'i;  but  there  may  have  been  similar  hegemomes 
before. 
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prince.  The  visits  are  recorded  with  the  word  cA'oo,  literally  "court,"  and 
as  a  verb  "to  make  a  court  visit."  Eleven  court  visits  are  recorded  of  the 
twenty-year  period.  Eight  were  made  to  the  court  of  Lu,  a  natural  majority 
since  the  text  is  in  the  form  of  the  history  of  Lu.  The  other  three  were  to  the 
Kingdom  of  Chou. 

There  is  one  exception  to  the  custom  that  these  visits  were  made  by  ruling 
princes,  in  the  case  of  a  visit  in  703  made  to  the  Lu  court  by  the  heir  of  the 
ruling  house  of  Ts'ao.  At  that  time  the  Prince  of  Ts'ao,  who  died  a  few 
months  later,  was  quite  aged,  having  reigned  fifty-four  years,  and  so  pre- 
sumably was  physically  unable  to  make  the  state  visits  himself.  The  depu- 
tized visit  is  recorded  as  ch'ao,  but  the  text  sa3rs  that  the  heir  was  accorded 
only  the  honors  due  to  a  high  minister  [C  100-101]. 

In  most  cases  nothing  is  recorded  or  implied  in  the  way  of  practical  busi- 
ness in  connection  with  these  court  visits,  and  they  appear  rather  to  have 
been  highly  ceremonial  functions  affirming  good  relations.  Courtesy  was 
paramoimt,  and  any  discourtesy  was  taken  gravely.    Thus  in  710: 

TC  In  the  autumn  quarter,  7th  month,  the  Prince  of  *Ch'i  ^  came  on 
a  court  visit  [to  Lu].  He  was  not  respectful.  The  moment  the 
Prince  of  *Ch'i  left,  the  Prince  of  Lu  discussed  making  an  attack 
upon  him.    [L  40,  C  72.] 

The  King  of  Chou  was  discourteous  to  the  Prince  of  Cheng  on  the  occasion 
of  this  prince's  first  court  visit  to  Chou,  in  717  [C  39-40].  The  nobility  of 
the  state  Ch'i  mediated  to  bring  about  a  second  visit  in  715 : 

TC  In  the  8th  month  on  the  23rd  cyclic  day,  the  Prince  of  Cheng, 
through  [the  good  offices  6{\  nobles  of  the  state  Ch'i,  made  a  court 
visit  to  the  IQng  of  Chou.    [C  46.] 

But  this  did  not  mend  the  general  break  between  Cheng  and  Chou.  In  their 
subsequent  hostilities  the  text  gives  for  caatia  belli  the  fact  that  the  Prince  of 
Cheng  ceased  court  visits  to  Chou  [C  82],  rather  impl3njig  a  notion  that  court 
visits  were  requisite  to  a  status  of  good  relations,  at  least  among  the  61ite 
states  of  the  northern  plain. 

The  chief  of  the  Jimg,  who  are  conventionally  accounted  barbarians,  was 
visitor  to  the  court  of  Chou  in  716  [C  42].  The  text  gives  the  chief  no  title 
but  records  his  visit  by  ch'ao  as  in  the  other  cases.  The  king  seems  to  have 
observed  due  courtesy  on  this  occasion,  but  one  of  his  ministers  did  not,  and 
the  Jung  later  took  vengeance  upon  the  minister  by  attacking  and  taking  him 
captive  as  he  journeyed  by  their  territory  [C  42-43]. 

A  dispute  over  precedence  is  recorded  in  712,  when  the  princes  of  T*eng 
and  Hsieh  came  simultaneously  to  the  court  of  Lu  [L  32,  C  64-56].    The 

**  HJtiX  *Wei  and  *Chou  are  asterisked  to  dintingiiiah  them  from  the  larger  states  Qi'i 
and  Wei  and  the  Kingdom  Chou,  homophonous  but  entirely  different  Chinese  written 


622  THE  AUBBICAN  JODBNAL  OF  nrnaSATKOtil.  LAV 

Prince  of  Lu  took  the  matter  in  hand  and  ruled  in  favor  of  T'eng  on 
ground  of  clan  kinsMp,** 

The  ceremonial  dietinction  of  the  court  viats  appears  in  contrast 
other  visits  of  princes  recorded  without  the  word  ch'ao.  The  T»o  C\ 
uses  the  verb  lax,  "to  come,"  in  recording  the  attendance  of  the  Prince  of 
at  the  second  burial**  of  the  late  prince  of  Lu,  in  722  [L  7,  C  12];  also  I 
cording  the  coming  of  a  Prince  (po)  of  Chai  [L  7,  C  13];  and  again  in  70 
recording  the  arrival  of  a  Prince  {kunn)  of  Chai  who  stopped  at  the  Lu  ca 
while  en  route  to  another  state  on  a  betrothal  misaon  for  the  King  of  ( 
[L  62,  C  98]. 

3.  MlBSIOKB 
Deputised  communication  was  more  frequent  than  personal  oonta 
princes,  and  princes'  representatives  were  Bent  on  mismons  both  of  cerer 
and  of  practical  interstate  business.  The  word  p'iiiQ  **  denotes  a  dis 
category  of  courtesy  missions.  Seven  p'ing  cases  are  recorded,  all  withu 
years  716-704  and  all  to  the  court  of  Lu.  Two  came  from  the  great  i 
Ch'i,  one  of  these  following  directly  after  the  marriage  of  a  lady  of  the  I) 
of  Ch'i  to  the  Prince  of  Lu  [C  79].  The  other  five  courtesy  miasons  ( 
from  the  Kingdom  of  Chou.  The  text  records  no  return  p'ing  court 
from  Lu  to  Ch'i  or  to  Chou.**  The  following,  in  714,  is  typical  of  the  C 
Ch'iu  entries  of  the  courtesy  missions  from  Cboa  to  Lu: 

CC  In  the  9tb  yeea,  spring  quarter,  the  Celestial  King  (T'ten  W 
dispatched  Nan  Chi  to  come  [to  Lu]  on  a  courtesy  mii^on  (p* 
[L  27,  C  48.] 

"  Clan  oonneotiona  cut  acroea  the  state  oonneotioos,  and  the  olan  links  Intrude  eoml 
into  interatate  relationa.  No  analyBiB  of  this  aspect  is  attempted  here.  Thov  wen  al 
C7  Btatea  whoae  niliiig  ftuniUee  had  the  same  olan  name,  Chi,  as  that  of  the  ffingdom  of  < 
and  this  is  probably  the  key  to  the  problem  of  the  Chou  paramountcy  in  the  northom 
There  were  at  least  nine  ruling  houaea  of  the  olan  name  Ying,  five  each  of  the  namea  C 
and  Yea,  four  each  of  Fens  and  Stu,  and  to  on. 

"  On  the  proprieties  of  funeral  attendance,  see  also  Legge,  664,  par.  S. 

**  The  ritual  claeaic  /  lA  has  a  section  P'inu  lA,  giving  a  fantastically  minut«  deacript 
the  ceremonial  of  receiving  an  envoy  on  a  v'tng,  oourt«ey  mission.  Trans.,  John  E 
The  I  Li  or  Book  of  Etiquette  and  Ceremonial  (2  vols.,  London,  1817),  pp.  189-242. 
succeeding  section  deals  with  the  banquet  for  the  envoy.  Another  ritual  daaaie,  the  L 
has  a  section  on  P'ing  I,  a  briefer  and  somewhat  more  practical  treatment  of  the 
general  matter.  Trans.,  James  Legge,  Vols.  27-28  of  Sacred  Books  of  the  East  (Lo 
1886).  Trans.,  a  Couvreur,  Li  Ki,  Mtmoirtt  tw  let  Bimaianen  (Senhsieii,  1899, 2ii 
1916}. 

"  But  this  silence  of  the  text  does  not  prove  that  In  sent  no  courtesy  miasons  to  < 
Sfmllarly,  the  test  records  no  ch'oo,  court  virits,  from  Lu  to  Chou  at  this  time, 
participated  in  none  of  the  recorded  treaties  of  the  period;  but  was  somewhat  piomiD 
intervention  cases,  not  included  in  this  paper.  A  distinction  uniquely  appertaining  to 
In  all  the  texts  is  the  king's  special  title  T'ien  Tru,  Son  of  Eeavm.  Thoe  is  no  douli 
oeremonial,  quasi-religious  primacy  of  the  house  of  Chou  among  the  northem  states 
notes  8, 22. 
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The  custom  of  courtesy  missions  seems  to  have  existed  in  the  Yangtse  area 
as  well  as  in  the  northern  area.  The  text  has  p'ing  in  connection  with  an 
interrupted  mission  to  the  state  Teng,  to  be  quoted  in  the  next  section  on 
Envo3rs. 

Diplomatic  missions  for  purposes  of  practical  interstate  business  were 
more  frequent  than  the  special  courtesy  missions,  and  occurred  in  both  the 
northern  and  the  Yangtse  river  areas.  In  addition  to  explicitly  recorded 
cases,  there  are  other  diplomatic  contacts  implicit  in  the  text  in  connection 
with  other  matters.  Thus,  the  fact  that  conferences  of  princes  were  pre- 
arranged implies  a  dispatch  of  envoys  to  make  the  appointment.  The  text 
often  records  requests,  chHng,  from  one  prince  to  another  without  mentioning 
the  envoy  who  must  have  been  dispatched  with  the  request,  and,  less  often, 
communications  of  information.  In  absence  of  good  evidence  of  written 
correspondence  '^  among  princes  at  this  time,  the  assumption  is  that  every 
interstate  commimication  involved  the  dispatch  of  an  envoy  or  at  least  a 
diplomatic  messenger.    There  were  no  resident  legations. 

The  text  gives  in  more  or  less  detail  seventeen  diplomatic  missions,  other 
than  the  pHng  cases,  during  the  twenty  years.  Five  of  these  were  for  the 
purpose  of  seeking  military  aid:  Chu  to  Lu  in  722  [C  12],  the  Wei  usurper  to 
Sung  in  719  [C  25],  Sung  to  Lu  m  719  [C  27]  and  again  in  718  [C  35-36],  and 
Ch'i  to  Cheng  in  706  [C  90].  The  purposes  of  the  other  twelve  missions  were 
various :  to  present  funeral  gifts,  Chou  to  Lu  in  722  [C  10] ;  to  request  the 
arrest  of  a  usurper  and  his  accomplice,  in  effect  asking  foreign  aid  in  a  domes- 
tic trouble,  Wei  to  Ch'en  in  719  [C  28,  and  see  next  section  on  Envo3rs] ;  to 
report  to  a  friendly  prince  the  conclusion  of  a  peace,  and,  in  return,  to  convey 
compliments,  Ch'i  and  Lu  in  715  [C  47] ;  to  request  mediation,  and,  in  return, 
to  mediate  as  requested.  Pa  and  Ch'u  in  703  [C  99,  case  quoted  in  next  sec- 
tion on  Envoys]. 

In  recording  the  dispatch  of  messengers  under  warlike  conditions  the  text 
uses  the  same  phraseology  as  in  recording  the  peacetime  diplomacy.  The 
following  exchange  between  hostile  camps,  in  706,  occurred  in  an  unsuccess- 
ful aggression  by  the  King  of  Ch'u  in  706,  two  years  before  his  durbar-like 
convocation,  already  given  under  Conferences. 

TC  King  Wu  of  Ch'u  invaded  the  state  Sui,  and  sent  Wei  Chang  to  ask 
for  a  settlement.  His  army  was  at  Hsia  [in  Sui  territory].  The 
nobility  of  Sui  sent  Shao  SUh  to  negotiate  the  settlement.  [L  48, 
C  85-86.] 

Similarly,  after  the  battle  in  707  in  which  the  King  of  Chou  suffered  an  arrow 
wound  in  the  shoulder: 

TC  In  the  evening  the  Prince  of  Cheng  sent  Chai  Tsu  to  pay  respects  to 
the  King  and  to  make  friendly  inquiries  of  those  about  him.     [C 

84.] 

*^  C  35  inserts  "une  lettre  d'information"  but  there  is  nothing  in  the  text  to  indicate  a 
letter.    L  19-20  is  closer  to  the  text. 
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The  following  case  of  severance  of  diplomatic  relations^  in  718,  rather  sug- 
gests that  interchange  was  so  frequent  between  some  states  as  to  amount  to 
constant  communication  virtually  serving  the  purposes  of  resident  embasaieB: 

TC  The  nobility  of  the  state  Sung  sent  an  envoy  to  come  [to  Lu]  to 
report  and  reauest  [aid  in  resisting  a  siege].  The  Prince  of  La  had 
heard  [through  other  channels]  **  of  the  enemies'  invasion  of  the 
suburban  area  [of  the  Sung  capital],  and  was  on  Uie  point  of  sending 
assistance.  He  inquired  of  the  envov,  saying,  "How  far  has  the 
army  reached?"  The  reply  was,  "It  has  not  reached  the  cafutaL" 
The  Prince  of  Lu  was  incensed,  and  stopped  [his  intended  assist- 
ance]. He  made  excuses  to  the  envoy,  saying,  "Your  Prince  widw 
me  to  share  in  his  anxiety  over  the  peril  of  the  altars  to  the  gods  of 
his  land  and  mrain  [the  palladia  of  ruling  house  and  state].  Just 
now  I  have  asked,  and  the  envoy  has  replied,  'The  army  has  not 
reached  the  capital.'  This  is  not  a  cause  which  I  dare  heed." 
[L  19,  C  36-36.] 

[In  714]  .  .  .  The  Prince  of  Sung,  because  of  the  matter  inci- 
dental to  the  invasion  of  his  suburban  area  [as  above],  was  angry 
towards  the  Prince  of  Lu,  and  did  not  send  any  message  [of  another 
attack].  The  Prince  of  Lu  was  incensed,  and  ceased  to  send  en- 
voys to  Sung.    [L  28,  C  49.] 

Notwithstanding  his  former  close  relations  with  the  prince  of  Sung  and  the 
fact  that  the  two  houses  were  intermarried,**  the  Prince  of  Lu  then  joined 
the  princes  of  Cheng  and  Ch'i  in  war  against  Sung. 

4.  Envoys 

In  recording  the  courtesy  missions  both  the  Ch'un  Ch'iu  and  the  Tbo 
Chuan  generally  give  the  names  of  the  envo3r8  but  seldom  their  rank,  title 
or  regular  office  at  the  court.  In  the  two  pHng  cases  from  Ch'i  to  Lu  the 
envoy  was  a  younger  brother  of  the  Prince  of  Ch'i.  In  ten  of  the  seventeen 
missions  of  more  practical  than  ceremonial  character  the  text  also  furnishes 
the  envoys'  names.  The  noun  "envoy"  is  formed  from  the  verb  «ii*, 
"to  cause,"  "to  send,"  and  an  enclitic:  shih-che^ ^'ih%  one  who  is  sent."** 
It  occurs  thrice  in  the  passage  last  quoted.  There  is  another  term,  hsingjen, 
literally  "travelling  noble,"  which  appears  obviously  to  derive  from  the 
journeying  of  diplomats  but  which  seems  no  longer,  at  this  period,  to  mean 
simply  "envoy"  but  rather  a  manager  of  interstate  communication,  a  min- 

**  C  35  inserte  "une  lettre  d'infonnation''  but  there  is  nothing  in  the  text  to  indicate  a 
letter.    L  19-20  is  closer  to  the  text. 

>•  The  second  princess  of  the  late  Prince  of  Lu,  now  dowager  mother,  was  daughter  of  the 
Prince  of  Sung. 

*®  Under  the  Empire,  envo3rs  to  the  Chinese  imperial  court  were  regarded  as  tribute- 
bearers,  kung^hihf  and  the  word  ahih  alone  came  to  savor  so  strongly  of  tribute-bearing  that, 
in  the  19th  century,  the  Western  Powers  would  not  accept  it  to  designate  their  resident 
ministers  at  Peking,  and  instead,  stipulated  by  treaty  the  term  ch*in  ch'ai,  imperial  com- 
missioner. See  letter  of  Lamiot,  and  annotations  of  Pelliot  and  Pritchard,  T*oung  Poo  31 
(1934),  52.  The  word  skih  occurs  in  almost  all  the  various  modem  Qiinese  polyB]rQabie 
terms  for  ambassador,  minister  plenipotentiary,  etc. 
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ister  of  foreign  afifairs,  so  to  speak.*^  This  function  in  later  times  appears 
to  pass  from  father  to  son,  though  hardly  in  the  full  hereditary  sense.  The 
post  is  not  one  of  the  six  ministries  in  the  orthodox  accounts  of  the  ancient 
government. 

Gifts  were  customary  in  diplomatic  procedure,  on  practical  as  well  as  cere- 
monial missions.  The  /  Li  description  of  the  reception  of  a  courtesy  envoy 
gives  amazing  minutiae  of  the  formalities  of  offering  and  declining  gifts.^ 
The  Prince  of  Sung  asking  the  Prince  of  Wei  for  a  preliminary  interview  sent 
gifts,  pi,  literally  ^'silk."  [Case  quoted  under  Conferences.]  Jade  objects 
were  probably  also  used,  and  perhaps  bronze  vessels,  such  as  delight  the 
archeologists  and  connoisseurs  of  ancient  Chinese  art.  The  gifts  must  have 
been  of  great  value.  In  one  episode  in  the  upper  Yangtse  area  in  703,  dip- 
lomatic gifts  figured  in  highway  robbery  and  murder: 

TC  The  Prince  of  the  state  Pa  sent  Han  Fu  [his  hsing-jer^  to  report  to 
the  Prince  [King]  of  Ch'u  and  to  request  him  to  interoede  with  the 
state  Teng  to  bring  about  good  relations.  The  Prince  of  Ch'u 
dispatched  Tao  So  to  accompany  the  guest  from  Pa  [i,e,  Han  Fu] 
on  a  courtesy  mission  [pHng)  to  the  state  Teng.  Nobles  of  Yu,  a 
southern  town  of  Teng  [or,  possibly,  a  state  bordering  Teng] 
assaulted  them  in  order  to  steal  their  ^fts  (pi)y  ^^^  killed  Tao  So 
and  the  ksing-jen  of  Pa  [i.e.  Han  Fu].  The  Prince  of  Ch'u  dis- 
patched Wei  Chang  to  reprimand  the  state  Teng.  The  nobilitv 
of  Teng  did  not  receive  [the  envoy;  or,  did  not  accept  the  blame]. 
In  the  sunmier  quarter  the  Prince  of  Ch'u  sent  Tou  Lien  in  com- 
mand of  an  army,  to  join  the  army  of  Pa  in  laying  siege  to  Yu. 
Yang  and  Tan,  nephews  of  the  Prince  of  Teng,  led  an  army  to  help 
Yu.  .  .  .    [L  63,  C  99-100.] 

In  regard  to  the  question  of  diplomatic  immunity,  or  more  specifically  the 
principle  of  safe  passage,  the  tradition  is  that  the  persons  of  envo3rs  were 
customarily  held  to  be  inviolate  during  the  CA'un  ChHu  period.**  The  fore- 
going case  indicates  at  least  that  murder  of  envo3rs  was  a  grave  affront. 
There  is  one  other  instance  of  violence  to  an  envoy  mentioned  in  the  text  of 
the  twenty  years.  This  was  the  capture,  in  716,  by  the  Jung,  of  the  Prince 
of  the  small  state  Fan,  who  was  also,  after  a  common  custom  of  the  time, 
mimster  at  the  court  of  Chou,  where  he  had  shown  discourtesy  on  the  occa- 
sion of  the  court  visit  of  the  Jung  chief,  already  mentioned.  When  attacked 
by  the  Jung,  this  prince-minister  was  travelling  as  a  Chou  envoy,  returning 

'^  The  Chou  lA  (supra,  note  9)  enumerates  duties  of  both  a  senior  and  a  junior,  ta  haing^en, 
hsiao  hsing^en.  The  hsing-jen  par  excellence  of  the  Ch*un  Ch'iu  period  was  Tzu  Ch'an 
(Kung-sun  Ch'iao),  5S2-622,  long  the  chief  minister  of  the  state  Cheng.  See  E.  R.  Eichler, 
"The  Life  of  Tsze-Ch'an,"  China  Review,  XV,  12-23,  66-78  (Hongkong,  1886). 

**  Supra,  note  26. 

"  See,  e.g.,  in  The  Diary  of  His  Excellency  Ching  Shan,  published  and  translated  by 
J.  J.  L.  Duyvendak  (Leiden,  1926),  references  to  Ch*un  Ch'iu  customs  as  precedent  against 
violence  to  envoys,  made  in  appeals  to  the  Empress  Dowager  by  her  counsellors  who  opposed 
the  Boxer  siege  of  the  legations  at  Peking,  1900. 
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from  a  miBsion  to  Lu  [L  22,  23,  C  42].  Both  the  CA'un  Ch'iu  aod  T»o  CI 
record  this  act  of  vengeance,  rather  intimatii^  a  conainicuouB  violatio 
custom. 

Probably  diplomatic  immunity  was  an  element  of  the  general  custo: 
the  time,  but  perhaps  indistinguishable  as  a  separate  principle,  being 
merged  instead  in  a  larger  principle  of  extraterritoriaUty  applying  to  al 
nobility.  This  ia  only  a  suggestion,  and  can  not  be  developed  here,  be] 
mentioning  one  pertinent  episode  in  719,  an  involved  affair  culminatii 
extraterritorial  execution.  A  usurper  and  his  accomplice,  natives  of  the  f 
Wei,  were  executed  in  the  state  Ch'en  by  officers  sent  from  Wei  to  Ch'ei 
this  specific  purpose  [L  15-17,  C  22-29].  The  Prince  of  Ch'en  had  am 
the  pur  on  request  from  Wei,  and  then  asked  Wei  to  adjudicate.  The  ei 
territorial  element  was  therefore  voluntary.  Clan  custom  probably  h 
bearing  in  the  case."  The  houses  of  Ch'en  and  W«  belonged  to  diffe 
clans,  Kuei  and  Chi,  and  the  usurper  was  a  member  of  the  Wei  ruling  far 
so  that  his  death  at  Ch'en  hands  would  have  caused  a  blood  feud,  whe 
his  death  in  Ch'en  territory  at  Wei  hands  was  harmless.  The  Princ 
Ch'en  was  not  asked  to  do  more  than  arrest  the  pair,  and  the  passage  r 
as  though  the  extraterritorial  element  accorded  with  usage,  but  leaves 
question  whether  this  element  derived  from  state  or  clan  custom. 

Summarizing  the  forms  of  interstate  intercourse:  princes  in  friendly  i 
tions  met  one  another  in  conferences  which  were  ceremonial  but  also  sei 
for  transaction  of  interstate  affairs;  they  made  court  viate  which  were 
marily  ceremonial  goodwill  functions;  and  they  frequently  communicatei 
envoy,  sending  their  diplomats  on  various  practical  errands  and  on  cour 
missions  which  were  diplomatic  analogues  to  the  ceremonial  court  vi 
The  text  records  such  interstate  communication  during  the  closing  yeai 
the  8th  century  B.C.,  without  the  least  intimation  of  novelty.  The  inferi 
is  that  these  customary  forms  were  already  well  established  before  the  c 
mencement  of  the  record  at  722  B.C. 

6.  Treaties 
The  ceremony  usually  emplos^ed  to  solemniEc  interstate  agreements 
called  meng,  here  translated  "covenant,"  as  in  Legge,  rather  than  "trai 
as  in  Couvreur.  The  meng  ceremony  by  no  means  appertained  only  to  u 
state  agreements.  It  v&s  a  blood  oath  used  among  the  aristocracy  genei 
to  pledge  friendship  and  good  faith.  As  between  princes,  the  m^ng  ( 
mony,  alone,  had  the  effect  of  a  covenant  of  amity  or  alliance.  When 
cific  matters  were  agreed  upon,  these  constituted  terms  of  a  treaty,  and 
meng  was  the  appropriate  ceremony  to  bind  the  treaty.  The  oath  ritui 
treaty  cases  began  with  the  reading  aloud  of  the  agreed  terms,  in  the  presi 
of  the  parties.  The  document — written  on  wooden  planchette  or  ban 
slips — was  bound  to  the  sacrificial  animal,  an  ox  on  important  occasi 
**  Supra,  note  23. 
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The  presiding  prince  held  the  ox's  left  ear,  the  ear  was  cut  off,  and  blood  was 
touched  to  the  lips  of  the  covenantors.  Probably  the  presiding  prince  put 
the  bleeding  ear  to  the  lips  of  the  other  covenantors  as  well  as  to  his  own.** 
The  animal  was  buried  with  the  treaty  text  attached  to  notify  the  gods  of  the 
land.    An  imprecation  laid  a  sanction  against  violation  of  the  covenant.'* 

There  is  an  instance  in  709  of  an  agreement  between  princes  concluded 
without  the  oath  ritual: 

TC  In  the  sunmier  quarteri  the  Prince  of  Ch'i  and  the  Prince  of  Wei 
made  reciprocal  declarations  at  P'u  [in  Wei].  They  did  not  per- 
form the  meng  ceremony.    [L  42,  C  77.] 

The  word  ming,  here  translated  "declaration/'  and  in  Legge  "charge," 
conventionally  is  taken  to  signify  an  imperial  or  royal  mandate.  In  the  Tso 
Chuan  it  serves  for  any  utterance  of  command,  wish  or  information,  made  by 
a  ruling  prince.  The  context  here  indicates  something  more  than  mere  ex- 
change of  information,  and  the  omission  of  the  covenant  ceremony  is 
extraordinary. 

There  are  sixteen  meng  ceremonies  recorded  of  the  twenty  years,  mostly  in 
conclusion  of  agreements  the  nature  of  which  is  indicated  in  the  text.  Nine 
were  in  the  nature  of  peace  treaties,  four  were  treaties  of  amity,  two  were  mil- 
itary pacts,  and  one  was  a  ratification  of  an  exchange  of  territory.  Two  of 
the  amity  cases  were  renewals  of  previous  covenants,  and  there  was  also  an 
intended  renewal  between  the  states  Lu  and  Sung  in  719  [L  16,  C  25].  All 
the  treaties  were  bipartite  except  three,  which  were  tripartite.*^ 

Counting  the  Jung  tribe  as  a  state,  twelve  states  appear  as  treaty  parties, 
located  in  both  the  northern  and  the  Yangtse  areas.  The  Kingdom  of  Chou 
is  conspicuously  absent.'*  In  fifteen  cases,  at  least  one  prince  participated 
in  the  covenanting,  and  in  the  remaining  case,  in  722,  the  text  leaves  a 
question  by  mentioning  "nobles,"  jen  [C  13],  who  might  be  princes  or  min- 
isters.    In  seven  bipartite  cases  and  two  tripartite,  all  the  covenantors  were 

**  Suggestion  of  J.  J.  L.  Duyvendak.  Acknowledgment  is  gratefully  made  to  him  and  to 
C.  W.  Bishop,  S.  H.  Chi  (Gh'i  Ssu-ho),  K.  Asakawa,  Clyde  Eagleton,  and  Senator  E.  D. 
Thomas,  for  reading  this  paper  in  draft  and  for  corrections  and  suggestions. 

**  For  a  broad  and  vigorous  imprecation,  see  the  oath  in  connection  with  a  treaty  to  which 
12  states  were  parties,  in  562,  L  453,  C  n,  271-272.  The  Chou  Li  (note  0,  supra)  lists  a 
functionary  Chvrchu  specifically  having  to  do  with  the  covenant  oaths  or  imprecations;  trans. 
Biot,  II,  101. 

'^  In  701  there  was  a  treaty  with  four  party  states,  C  108.  But  all  these  recorded  late 
8th-century  treaties  are  small  affairs  in  contrast  with  the  treaties  incidental  to  the  spectacular 
congresses  and  alliances  of  later  centuries  (e.^.,  as  in  note  36).  The  great  peace  treaty  made 
in  Sung  in  546  followed  a  conference  of  14  states,  though  not  all  joined  in  the  covenant;  L 
532-535,  C II,  483  ff .  This  treaty  has  been  described  as  an  ancient  precedent  of  the  League 
of  Nations:  G.  G.  Warren,  "The  First  League  of  Nations,"  New  China  Review,  I,  356-367 
(Hongkong,  August,  1919);  Evan  Morgan,  "A  League  of  Nations  in  Ancient  China,"  Ch.  18 
in  A  New  Mind  and  other  Essays  (Shanghai,  1030).  The  story  is  in  L  proleg.  120-122,  and 
in  Tscbepe  (note  1,  twpra)  VarUUs  SincHoQiquea,  No.  22,  p.  170  ff. 

«•  Supra,  note  26. 
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princes.  In  an  exceptional  instance  of  dui^cate  oonvenanting,  to  coni 
peace  between  Ch'en  and  Cheng  in  716,  a  minister  ol  Ch'en  went  to  n^ 
and  covenant  with  the  Prince  of  Cheng,  and  nine  days  later  an  env 
Cheng  went  and  repeated  the  procedure  with  the  Prince  of  Ch'en  [L  2 
C  43] .  In  three  other  cases,  the  text  also  indicates  that  one  contracting 
■was  represented  by  a  minister  or  officer. 

The  first  entry  in  the  Ch'un  Ch'iu  is  a  covenant  of  amity  between  Li 
the  small  state  Chu,  in  722: 

CC    In  the  3nl  month  the  Prince  [of  Lu]  and  I-fu  [head  of  Chu] 

nanted  at  Mieh  [in  Lu  temtorr]. 
TO    .  .  .  The  Prince  was  taking  dbarge  of  the  state,  and  so  wish 

seek  good  relations  with  the  state  Chu,  and  therefore  mad 

covenant  of  Mieh.    [L  5,  C  3.] 

This  Prince  of  Lu  in  his  first  year  also  made  a  peace  treaty  with  Sung, 
which  diplomatic  relations  were  resumed: 

TC     The  late  Prince  Hui  in  his  last  year  [723]  defeated  the  army  ( 
state  Simg  at  Huang.    The  present  prince,  being  establi 
Bought  to  bring  about  good  relations,  and  so  in  the  9th  moni 
722]  covenanted  with  a  noble  [Jen,  the  prince?]  of  Sung  in  Su. 
was  intercourse  resumed.     [L  7,  C  11.] 

Id  four  instances  the  contracting  princes  met  in  conferences  {km)  dii 
precediog  the  oath  ceremonial.  Customarily  in  such  cases  the  mettQ 
mony  was  consummated  at  a  different  spot  near  the  outdoor  ate  of  tlu 
Certain  sites  appear  to  have  been  repeatedly  used  for  such  purpose.  Cfa 
scholars  generally  link  the  two  functions,  and  the  Chinese  historical  a1 
make  a  single  category  of  covenant  and  conference  sites,  mens  hui  ti. 
two  sites  are  recorded  by  name  in  the  case  of  this  tripartite  special  mil 
alliance,  in  713: 

TC  The  Prince  of  Lu  met  in  conference  with  the  Prince  of  Ch'i  an 
Prince  of  Cheng  at  Center  Hill  (Chung  Ch'iu).  On  the  50th  < 
day  they  covenanted  at  Teng,  appointing  a  time  for  motulis 
[against  the  state  Sung].     [L  29,  C  51. j 

The  following  is  a  sequence  of  conference,  peace  treaty,  and  cou 
mission: 

CC    In  the  summer  quarter,  5th  month,  on  the  5Sth  cyclic  day  [in 
the  Prince  [of  Lu)  met  in  conference  with  the  Prince  of  Ch'i.    ' 
covenanted  at  Ai  [in  Lu]. 
TC    In  the  summer  quarter,  they  covenanted  at  Ai.     Peace  wa 
sumed  with  the  state  Ch'i.     [L  21,  C  37.] 

...  [In  716]  .  .  .  The  Prince  of  Ch'i  sent  I-^ung  Nier 
younger  brother]  to  come  [to  Lu]  on  a  courtesy  mission  (j> 
This  was  to  knot  [chieh)  the  covenant  of  Ai.     [L  22-23,  C  41 

The  Prince  of  Lu  seems  to  have  been  reluctant  in  covenanting  wit 
neighbor,  the  chief  of  the  Jung  tribe,  in  721 : 
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CC  &  TC    In  his  2nd  year,  the  spring  quarter,  the  Prince  [of  Lu]  met  in 

conference  with  the  chief  of  the  Jung,  at  Ch'ien  [in  Lu]. 
TC    This  was  to  reaffirm  the  good  relations  maintained  by  the  late 

Prince  Hui.    The  Jung  requested  a  covenant,  but  the  Frince  made 

excuses*  •  •  • 
(X)    In  the  autumn,  the  8th  month  [?],  on  the  17th  eydic  day,  the 

Prince  [of  Lu]  and  the  chief  of  the  Jung  covenanted  at  T'ang  [in 

Lu]. 
The  Jimg  had  requested  a  covenant,  and  in  the  autumn  quarter 

the  covenant  was  made  at  T'ang,  further  to- reaffirm  good  relations 

with  the  Jung.    [L  8,  9,  C  13-14.] 


TC 


The  next  prince  of  Lu  in  his  second  year,  710,  also  covenanted  with  the 
Jung,  and  at  the  same  site  T'ang,  to  reaffirm  the  old  amity  [C  73].  The 
following  is  an  instance  of  renewaJ,  hsUn  [see  L  829],  continuing  a  covenant 
made  before  722  and  not  recorded  in  the  text  except  in  this  reference,  in  720: 

CC  In  the  winter  quarter,  the  12th  month,  the  Prince  of  Ch'i  and  the 
Prince  of  Cheng  covenanted  at  the  Rock  Pass  (Shih  Men). 

TC  In  the  winter  quarter,  Ch'i  and  Cheng  covenanted  at  the  Rock 
Pass,  to  renew  the  covenant  of  Lu  [both  sites  in  Ch'i].  [L  12,  13. 
C21.] 

6.  Transfer  of  TERRrroBY 

Territory  was  commonly  taken  by  force.  Seizures'*  of  towns,  farmlands 
and  pasture  lands  are  recorded  as  a  matter  of  course  in  the  text.  There  are 
two  instances  of  peaceful  transfer  recorded  of  the  twenty  years,  one  a  simple 
exchange,  and  the  other,  part  purchase.  The  simple  exchange  was  made 
between  the  King  of  Chou  and  the  state  Cheng  in  712.  Chou  received  four 
units  of  farmland,  and  Cheng  received  12  units,  which  had  appertained  to 
a  rebellious  minister  in  Chou  [L  33,  C  61].  The  sixteen  units  are  listed  in  the 
text  and  presumably  were  agricultural  townships  characteristic  of  the  time, 
each  a  small  valley,  or  other  more  or  less  natural  unit  of  farm  or  pasturage 
ground,  including  a  village  of  serfs  who  went  with  the  land  in  exchange. 

The  element  of  purchase  figured  in  an  exchange  of  detached  pieces  of  land 
belonging  to  the  states  Lu  and  Cheng.  Payment  in  gems  compensated  for 
presumably  unequal  values,  and  the  transfer  was  solemnized  by  covenant 
four  years  after  it  had  been  begun  in  715.  Both  pieces  appear  from  their 
names  to  have  been  agricultural  townships,  but  both  also  had  a  special  ritual 
or  religious  aspect.    The  Peng  Fields  were  at  the  foot  of  the  sacred  Mount 

"  Following  are  instances  of  forcible  transfer:  In  722,  Wei  took  Lin-3ren  from  Cheng,  for 
the  son  of  the  would-be  usurper,  who  took  refuge  in  Wei,  C  12;  in  719  Chti  took  Mou-lou 
from  *Ch'i,  C  24;  in  718,  Sung  had  seised  fields  from  Ghu,  C  35;  in  717  Sung  took  Gh'ang-Eo 
from  Cheng,  C  39;  in  713  Lu  got  two  towns  taken  by  Cheng  from  Sung.  Possibly  Sung 
previously  had  taken  them  from  Lu,  L  7;  in  713  Cheng  took  the  petty  state  Tai,  attacked  by 
Sung,  Wei  and  Ts'ai,  C  53-54;  in  712  Cheng  established  a  partial  and  limited  protectorate 
in  the  state  HsU,  after  attacking  its  prince  in  a  joint  expedition  with  Ch'i  and  Lu.  Ch'i 
wished  Lu  to  take  the  state,  but  Lu  declined,  C  56-60. 
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T'ai,  and  were  near  to  Lu  but  belonged  to  Cheng.  The  HsQ  Fields 
near  to  the  state  Cheng  but  belonged  to  Lu  and  contained  an  altar  t 
venerated  founder  of  the  house  of  Lu.    In  715: 

CC  In  the  3rd  month,  the  Prince  of  Cheng  dispatched  YOan  to 
[to  Lu]  to  cede  Peng.    On  the  27th  OT^ic  day  he  entered  Fei 

TC  The  Prince  of  Cheng  had  propoeed  to  discontinue  his  sacrifii 
Mount  T'ai  and  to  perform  the  sacrifices  [instead]  to  Chou  ] 
[the  founder  of  Lu],  in  order  to  exchange  the  Mount  T'ai  place 
for  the  Hati  Fields.  In  the  3rd  month,  the  Prince  of  Chenf 
patched  Yilan  to  come  to  cede  Peng.  He  do  longer  sacrifio 
Mount  T'ai.    [L  25,  C  44r-45.] 

CC  [In  711]  In  lus  first  year,  the  spring  quarter,  in  the  first : 
month,  the  [new]  Prince  [of  Lu]  formally  succeeded.  In  hii 
month,  the  Prince  met  in  conference  with  the  Prince  of  Cbei 
Ch'ui.  The  Prince  of  Cheng  with  gems  obtained  (chia)  *  the 
Fields. 

TC  In  his  first  year,  the  spring  quarter,  the  prince  formally  auccei 
He  cultivated  good  relations  with  the  state  Cheng,  lite  nol 
[prince  7]  of  Cheng  again  propoeed  to  perform  the  sacrifices  to  < 
Kung  and  to  complete  the  exchange  of  the  Peng  Fields.  The  P 
[of  Lu]  agreed.  In  the  3rd  month,  the  Prince  of  Cheng  with  j 
obtained  the  HsU  Fields.  This  was  because  of  the  aaciificf 
Chou  Kung. 

In  the  summer  quarter,  the  4th  month,  the  44th  cyclic  day 
Prince  [of  Lu]  and  the  Prince  of  Cheng  covenanted  at  YQeh. 
was  to  bind  the  settlement  regarding  Peng.    The  covenant  i 
"He  who  breaks  this  covenant  shall  not  enjoy  his  state."    [I 
36,  C  65-66.] 

This  declaration  would  seem  to  be  an  imprecation  *>  appropriate  to  a  tei 
rial  transaction,  acknowled^g  in  effect  that  the  covenantor  who  brok< 
pact  should  lose  his  lands,  lay  his  state  open  to  forfeiture  or  spoliation. 

7.   ASTLUU 

Nobles  in  Sight  from  their  own  states  customarily  were  received  and 
bored  by  the  nobility  of  other  states.  Such  asylum  was  open  to  rebels 
legitimate  princes  ahke,  but  to  aristocrats  only,  not  to  serfs.  The  notic 
asylum  is  implicit  in  the  verb  pen,  commonly  translated  "to  flee,"  butii 
annals  of  this  time  meaning  rather  "to  take  refuge."  It  links  with  the  [ 
fled  to,  rather  than  the  place  fled  from,  and  the  name  of  the  state  of  re 
directly  follows  it;  and  another  verb,  ch'u,  "to  go  out,"  often  precedes 
the  text,  giving  the  sense  "to  flee  from"  and  leaving  pen  only  tiie  sense ! 
in  point. 

Five  pen  cases  are  recorded  of  the  twenty  years.  In  722  the  ambit 
brother  of  the  Prince  of  Cheng,  unsuccessful  in  a  scheme  to  usurp  the  st 

*'The  verb  chia,  "to  borrow,"  often  is  uaed,  aomewhat  euphemistically,  for  "to  I 
or  "to  take."    The  transaction  here  must  have  been  part  purohaae,  part  tasbbaBgfi. 
«  Supra,  note  3fl. 
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'*  fled  and  took  refuge  in  the  state  Kung,"  cVu  pen  Kung  [L  6,  C  7].  The 
name  of  the  state  Kung  in  time  became  attached  to  this  refugee,  as  though 
he  belonged  to  it  [C  4].  His  son  fled  and  took  refuge  in  another  state,  Wei, 
and: 

TC  The  nobility  of  the  state  Wei  on  his  behalf  attacked  the  state 
Cheng  and  took  Lin-3ren.^  The  nobility  of  Cheng,  with  an  army 
of  the  King  [of  Chou]  and  an  army  of  the  state  Kuo,  attacked  the 
southern  borders  of  Wei;  and  also  requested  an  army  from  the 
state  Chu.    [L  7,  C  12.] 

The  seizure  of  lin-yen  goes  for  an  act  on  behalf  of  the  refugee  rebel,^  but 
such  an  aggression  exceeds  the  general  pattern  of  asylum,  and  must  have  had 
other  causes,  as  suggested  by  the  large  retaliation  recorded  against  the  state 
Wei,  in  contrast  to  none  recorded  against  the  state  Kung  where  the  chief 
traitor  took  refuge. 

The  state  Cheng  was  host  to  a  future  prince  of  the  state  Sung  for  ten  years, 
719-709,  while  his  cousin  ruled.  The  exile,  although  set  aside  by  his  father,^ 
seems  to  have  been  preferred  in  Sung,  and  was  promptly  called  back  to  be- 
come prince  when  the  cousin  was  assassinated  [C  68-69].    In  719: 

TC  When  Prince  Shang  [nephew  of  the  late  Prince]  formally  succeeded 
in  the  state  Sung,  P'ing  the  son  of  the  late  prince,  fled  and  took  ref- 
uge in  the  state  Cheng.  The  nobility  of  Cheng  gladly  received 
him.     [L  16,  C  26.] 

The  presence  of  the  exile  in  Cheng  seems  to  have  been  used  by  an  enemy  of 
Cheng  in  inducing  Prince  Shang  to  join  a  coalition  against  Cheng.  Armies 
of  four  states  laid  siege  for  five  days  at  the  East  Gate  of  the  Cheng  capital,  an 
affront  which  began  a  long  train  of  retaliation  ending  in  a  mediation,  to  be 
quoted.  The  context  gives  the  impression  that  the  enemy,  the  Wei  usurper 
who  was  extraterritorially  executed,  was  abusing  the  customary  proprieties 
of  asylum. 

During  these  years  the  ruling  house  of  Chin  was  split  into  hostile  camps, 
and  the  losing  faction  had  much  need  of  asylum.  The  head  of  the  failing 
legitimate  line,  who  is  conventionally  listed  as  the  Prince  of  Chin  at  this 
time,  was  in  retreat  in  the  small  state  *Sui**  [L  21,  C  37].  His  son,  the  Prince 
of  I — I  was  the  seat  of  the  losing  faction — was  attacked  by  the  rival  leader 
and  his  allies  in  718,  and  took  refuge  in  the  same  state  *Sui  [L  19,  C  32].  In 
the  next  year,  together  with  a  following  of  loyal  kinsmen,  they  moved  to  the 
city  O  in  Chin  territory,  whence  the  head  of  the  failing  line  came  to  be  known 
in  Chin  as  Prince  of  O  instead  of  Prince  of  Chin. 

The  Prince  of  the  state  Hsti,  attacked  and  driven  from  his  state  by  the 

«  Supra,  note  39.  « Ibid. 

^  The  Tso  Chuan,  L,  13,  C  20-21,  giving  Prince  Mu's  reasons  for  designating  his  nephew 
instead  of  his  son  to  succeed  him,  says  that  Prince  Mu  "caused  his  son  to  leave  Sung  and 
dwell  in  Cheng."  «» Supra,  note  22. 
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princes  of  Ch'i,  Cheng  and  Lu  in  712,**  took  refuge  in  the  state  Wd,  pe 
[L  33,  C  57],  There  are  also  four  cases  of  refuge,  recorded  frithoi 
word  pen,  but  pointing  equally  to  the  custom  of  asjdum.  During  the  us 
tion  in  the  state  Wei  in  719,  the  brother  of  the  murdered  prince  waa  in  i 
in  the  state  Hsing,  whence  the  nobility  of  Wei  called  him  back  to  beoon 
prince  when  the  usurper  had  been  removed  by  extraterritorial  exec 
[L  17,  C  29].  The  Prince  of  the  little  state  Jui,  driven  away  in  709  h 
dowager  mother  because  she  hated  his  many  favorites,  went  to  dw 
•Wei"  (L  43,  C  79].  The  Prince  of  'Chou"  in  707  went  to  the  state 
and  early  the  next  year  to  the  state  Lu,  where  his  coming  is  recorded 
court  visit,  ch'ao,  but  the  text  indicates  a  situation  of  flight  and  refuj 
saying  that  he  saw  the  danger  of,  or  in,  his  own  state  and  did  not  r 
[L  46,  48,  C  SS].  Eight  states,  all  in  the  northern  area,  give  asylum  i 
foregoing  nine  cases;  implying  a  general  acknowledgment  of  a  right  of  ae 
among  the  nobility  of  the  northern  states. 

8.  Mediation 

Mediation  was  customary,  not  only  in  the  sense  of  peacemaking  bul 
in  a  broader  sense  of  agency  in  transacting  interstate  affairs.  The  med 
might  be  a  prince  or  a  minister,  and  might  act  at  request  or  on  his  own  ii 
tive.  The  mediation  among  states  was  merely  the  interstate  aspect 
practice  deeply  embedded  in  Chinese  life.  Mediation  in  the  broadest  s 
as  also  an  extension  of  the  same  principle  to  the  point  of  intervention,  i 
of  the  characteristic  customs  enabling  closely-crowded  society  to  cootin 
peaceable  existence. 

Ketaliatory  warfare  lasting  four  years,  begun  in  719  by  the  allied  ae 
the  East  Gate  of  the  Chei^  capital,  already  mentioned,  was  ended  thr 
the  mediation  of  the  state  Ch'i,*'  the  great  peacemaker  of  the  time 
preliminary  meeting,  y^,  of  the  princes  of  Sung  and  Wei  in  715  has 
given  under  Conferences.     The  narrative  continues: 

CC  In  the  autumn  quarter,  the  7th  month,  the  7th  cyclic  day, 
princes  of  the  states  Sung,  Ch'i,  and  Wei  covenanted  at  Wa-i 

TC  The  nobility  of  the  state  Ch'i  finally  made  a  peace  for  the  st 
Sung  and  Wei  with  the  state  Cheng.  In  the  autumn  quarto 
conference  took  place  at  Wen.  The  covenant  was  solemnixe 
Wa-wu  [both  sites  in  Chou  territory].  Thus  was  settled  the 
dent  of  the  East  Gate.    [L  25,  26,  C  46.] 

In  the  absence  of  a  representative  for  the  state  Cheng  at  either  conferen< 
covenant,  the  Prince  of  Ch'i  not  only  negotiated  the  peace  but  actet 
Cheng  in  the  concluding  form&hties.  This  peace  treaty  of  Wa-wu, 
first  of  which  the  Ch'un  Ch'iu  records  more  than  two  princes  participatii 
person,  is  noted  as  a  great  event  in  the  history  of  the  period.  The  { 
offices  of  the  state  Ch'i  were  again  exercised  in  the  year  716  in  the  effoi 
*  Supra,  note  39.  "  Supn,  note  22.  *■  Ibid.  **  Smpro,  not 
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heal  the  breach  between  the  King  of  Chou  and  the  Prince  of  Cheng,  referred 
to  under  Court  Visits. 

An  enmity  between  the  states  Lu  and  Chti  was  terminated  in  721  by  the 
mediation  of  the  state  Chi,  signalized  by  a  covenant  in  which  Chi  acted  for 
Lu  in  the  same  manner  as  Ch'i  acted  for  Cheng  in  the  treaty  of  Wa-wu: 

CC  &  TC    In  the  winter  quarter,  Tzu  Po  of  the  state  Chi  and  the  Prinee 
of  the  state  Chii  covenanted  at  Mi. 
^  TC    This  was  done  on  behalf  of  the  state  Lu.    [L  8,  10,  C  15.] 

The  Prince  of  Chi,  who  had  just  married  the  eldest  daughter  of  the  Prince  of 
''  Lu  [C  14-15],  caused  the  mediation  perhaps  by  way  of  favoring  his  new 
^  father-in-law.  Tzu  Po*^  may  possibly  have  been  prince  of  a  state  of  his 
^  own,  as  well  as  minister  in  the  state  Chi,  after  a  common  custom.  He  had 
'^  escorted  the  princess  from  Lu  to  Chi  for  the  marriage;  and  he  negotiated  the 
^  Lu-Chti  peace  covenant  in  the  name  of  Chi.    Six  years  later,  in  715,  this 

peace  was  confirmed  by  a  covenant  in  which  the  Prince  of  Lu  participated: 

CC    In  the  9th  month,  on  the  28th  cyclic  day,  the  Prince  [of  Lu]  and  a 
noble  [the  prince  ?]  of  Chii  covenanted  at  Fu-lai. 
^  TC    The  Prince  and  a  noble  of  ChU  covenanted  together  at  Fu-lai  in 

order  to  complete  the  good  offices  of  Chi.    [L  25,  26,  C  46.] 

The  foregoing  mediations  occurred  in  the  northern  area.  In  the  Yangtse 
area,  in  a  case  in  703,  quoted  under  Envoys,  the  Prince  of  the  state  Pa  re- 
^  quested  the  Kingdom  of  Ch'u  to  intercede  to  improve  relations  with  the  state 
'  Teng.  The  King  of  Ch'u  complied  by  sending  an  envoy  to  accompany  the 
Pa  representative  on  a  courtesy  mission  to  Teng.  Such  mediation,  to  make 
peace  or  to  relieve  strained  relations,  seems  to  have  been  customary  among 
the  states  generally. 

Marriage  was  commonly  negotiated  by  intermediary,  and  at  times,  though 
not  always,  a  ruling  prince  fimctioned  as  intermediary  in  marriage  arrange- 
ments between  ruling  houses.  By  the  rigorous  custom  of  exogamy,  all 
nobles  married  outside  their  clans.'^  The  intermediary  apparently  should 
belong  to  the  same  clan  as  the  bridegroom.  The  Prince  of  Lu  is  supposed 
to  have  been  the  intermediary  in  the  marriage  of  the  King  of  Chou  in  704, 
on  evidence  of  the  stop  of  the  Chou  envoy  at  the  Lu  capital  while  en  route 
to  escort  the  future  queen  from  her  home  in  the  state  Chi  [L  52,  C  98],  The 
orthodox  tradition  is  that  the  Kings  of  Chou  regularly  had  for  marriage 
agents  ruling  princes  belonging  to  their  own  clan  Chi.  The  house  of  Lu 
belonged  to  this  clan,  and  probably  also  the  Prince  of  Chai  who  was  the  Chou 
envoy  in  the  final  marriage  mission. 

A  case  of  mediation  in  the  sense  of  agency  in  interstate  economic  affairs 
occurred  in  717: 

TC    In  the  winter  quarter,  officers  of  the  capital  [of  the  Kingdom  of 
Chou]  came  [to  Lu]  to  report  a  dearth  of  food.    The  Prince  [of  Lu] 

»®  Tzu  Po,  named  Lieh  Hsti.     Tzu  Po  may  be  a  princely  title. 
"  Supra,  note  23. 
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on  their  behalf  requested  grain-purchofiii^  privileges  of  the 
Sung,  Wei,  Ch'i  and  Cheng.    Tbia  was  proper.     [L  21,  C  39 

It  is  scarcely  possible  that  Lu  was  merely  paseii^  the  burden  of  a  reqoi 
famine  relief.  Cheng,  Wei  and  Sung  were  located  nearer  to  Cbou,  ai 
Chou  envoy  must  have  passed  through  at  least  one  of  these  states  en 
to  Lu.  The  grain  could  be  transported  from  these  three  states  to  Choi 
less  cartage  than  from  Lu  and  Ch'i.  At  this  time  there  appeals  to 
been  no  rift  to  embarrass  direct  request,  and  the  call  on  Lu  points  to 
tom.  Presumably  the  King  of  Chou  selected  the  Prince  of  Lu  in  U 
stance,  just  as  he  selected  the  next  Prince  of  Lu  for  marriage  interme 
The  king  seems  to  have  been  courtii^;  the  influence  of  Lu,  or  at  leaf 
tivating  its  good-will,  as  witness  the  five  courtesy  misaiona  which  he  si 
Lu  during  716-704. 

Data  of  the  twenty-year  period  are  insufficient  to  delimit  the  custa 
agency  among  princes,  but  at  least  indicate  that  princes  did  act  as 
mediaries  not  only  in  peacemaking  but  also  in  transactions  not  invc 
hostilities  or  threat  of  war. 

There  are  also  incidents  in  the  annals  for  these  years  which  point  t 
other  customs  of  the  nature  of  the  law  of  peace,  such  as  exchange  of  hoe 
(chih)  as  between  Chou  and  Cheng  (L  13,  C  181;  recognition  after  irre 
succession,  as  in  Sung  [L  39,  C  68-69];  mandate  or  protectorate,  as  in 
[L  33,  C  57-60].  A  case  suggesting  extraterritoriality,  or  extra-clai 
munity,  has  been  mentioned  under  Envoys.  For  the  purpose  of  ind 
custom,  these  isolated  cases  must  be  collated  with  similar  cases  of  later] 
The  richer  record  of  the  6th  and  7th  centuries  not  only  provides  evid 
of  these  and  other  customs  but  adds  particulars  to  the  customs  which 
been  induced  here  from  the  relatively  few  cases  in  the  span  of  722-703 

The  same  applies  to  the  early  Chinese  customs  corresponding  to  the  h 
war.  Acquisition  of  territory  by  conquest  has  been  mentioned."  The 
of  the  twenty  years  has  abundant  cases  of  reprisal  and  intervention,  s 
few  illustrating  the  gallant  code  of  battle.  There  is  little  in  this  part  o 
text,  however,  bearing  on  the  extinction  of  states,  which  became  mort 
more  common;  and  nothing  on  the  rec<^;nition  of  new  states,  which 
infrequent  throughout  this  time. 

The  customs  of  mediation,  asylum,  covenant  and  treaty-making,  ani 
customary  forms  of  interstate  communication,  here  described,  are  com 
elements  of  the  Asiatic  rudimentary  international  law.  These  custoE 
peace  are  routine  aspects  of  interstate  intercourse  at  a  time  characteriH 
a  high  degree  of  independence  and  equaUty  of  states.  State  sovereign 
general  began  to  fail  soon  after  700  B.C.  under  the  system  of  hegemoni 
and  the  routine  customs,  those  which  may  be  assiuned  to  have  been  old 
familiar,  tend  to  be  overshadowed  by  spectacular  episodes  of  later  y 
The  impression  is  that  the  late  Sth-century  picture  represents  a  peace- 
"  Supra,  Dote  39.  "  Supra,  note  21. 
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pattern  of  long  standing,  but  it  is  impossible  to  assume  a  static  history.  The 
temper  of  interstate  relations  certainly  changed  in  the  6th  and  7th  centuries. 
The  situation  at  the  closing  years  of  the  8th  century  is  a  departure  point 
for  comparison  with  evolving  custom  in  later  centuries  and  for  inferring 
earUer  developments. 
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TWO   PROBLEMS  OF  APPROACH  TO  THB  PBRMANEIT 
COURT  OF  HfTBRHATIONAL  JUSTtCB  * 

Bt  Manlbt  O.  HmwoN 

Bemia  ProJaaoT  of  International  Law,  Harvard  Law  Sehoeil 

In  its  attempt  to  forge  a  Hen  between  tbe  prooesa  of  pacific  settleineni 
lined  in  the  Covenant  of  tbe  League  of  Nations  and  the  judicial  prooea 
vided  for  by  the  Statute  of  the  Pennanent  Court  of  International  Justio 
Special  Assembly  of  the  League  of  Nations  dealing  vith  the  Chaco  di 
haa  broken  some  new  ground.  The  effort  made  in  its  report  of  Nove 
24, 1934,'  was  not  successful,  or  not  wholly  so,**  but  it  may  have  establis 
precedent  which  will  serve  in  the  future,  and  for  this  reason  it  seema  t 
serve  some  special  attention. 


Throughout  the  oonnderatioD  of  tbe  Chaoo  dispute  by  the  Council 
Assembty  of  tbe  League  of  Nations,  both  Bolivia  and  Pan^uay  expres 
desire  to  submit  their  differences  to  arbitration.  When  the  Specia 
sembly  came  to  the  drafting  of  its  report  under  paragraph  4  of  Article 
tbe  Covenant,  it  was  therefore  natural  that  an  attempt  should  be  msi 
give  effect  to  this  desire  of  the  parties  to  the  dispute.  This  course  was  n 
sitated  also  by  the  fact  that  at  no  time  did  it  seem  possible  for  the  Coun 
the  Assembly  itself  to  recommend  a  precise  frontier  for  acceptance  by  B* 
and  Paraguay.'  The  Special  Assembly  could  do  no  more  toward  a 
settlement  of  the  dispute  than  to  present  to  the  parties  a  plan  for  the 
duct  of  peace  negotiations,  and  in  recommending  a  conference  at  Bt 
Aires  it  was  compelled  to  envisE^  a  possible  failure  of  such  negotial 
Hence,  a  suggestion  of  recourse  to  judicial  settlement  was  always  maiuti 
in  the  program  upon  which  the  Assembly's  recommendations  were  bae 

The  report  adopted  by  the  Special  Assembly  on  November  24,  1934, 
tallied  a  series  of  recommendations  which  the  parties  were  invited  to  a 
as  "an  indivisible  whole,"  and  which  included  the  following:* 

*  A  study  prepared  for  ft  pubUcfttJon  in  tribute  to  ProfeeBor  Karl  Stnipp. 
I  Records  of  the  Special  Assembly  (League  of  Natloiu  Officiftl  Journal,  8iQ>p(einei 
182),  pp.  43-51. 

■  The  recommeiidatioqB  in  the  Assembly's  report  were  not  accepted  by  Paraguay,  b 
report  may  have  led  to  certain  provisions  in  the  Buenoa  Aires  Protocol  of  June  12, 
looking  toward  a  possible  submission  of  the  Chaco  dispute  to  the  Permanent  Court  of 
national  Justice.  However,  those  provisions  amount  to  little  mote  than  an  agreeni 
agree  to  go  to  the  Court.    See  League  of  Nations  Document  C.270.M.  137. 1935. VII. 

■  This  was  attributed  by  M.  Oeusky  {Csechoslovakia}  to  the  lack  of  data.  Records 
Special  Assembly,  p.  24.  *  Ibid.,  p.  49. 
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14.  By  accepting  the  present  recommendations,  the  Parties  agree 
that,  if,  on  the  expiry  of  a  period  of  two  months  from  the  opening  of  the 
conference,  the  frontier  shall  not  have  been  fixed  by  negotiations,  or  if 
no  arbitration  agreement  shall  have  been  concluded,  the  Permanent 
Court  of  International  Justice  shall  be  called  upon  to  give  judgment  in 
accordance  with  the  provisions  hereinafter  set  out.  Such  acceptance 
shall  be  deemed  to  constitute  a  special  agreement  within  the  meaning  ci 
Article  40  of  the  Statute  of  the  Permanent  Court  of  International  Jus- 
tice, and  the  Secretary-General  shall  forward  the  present  report  to  the 
Coiirt  on  behalf  of  the  Parties. 

The  Court  shall  examine  all  the  circumstances  of  the  case  and  shall 
apply  the  rules  of  law  enumerated  in  Article  38  of  its  Statute,  due  regard 
being  had  to: 

a)  The  accession  of  the  Parties  to  the  Declaration  of  the  American 
nations,  dated  August  3rd,  1932; 

b)  The  adherence  of  the  Parties  to  the  principle  of  the  lUi  possidetis 
of  1810,  which  was  accepted  by  both  Parties  at  the  Buenos  Aires 
Conferences  of  1928. 

The  jurisdiction  vested  in  the  Court  shall  be  as  follows: 
Whereas  there  exists  between  Bolivia  and  Paraguay  a  territorial  or 
frontier  dispute  and  whereas  what  one  Party  considers  to  be  exercise  of 
its  territorial  sovereignty  is  considered  by  the  other  Party  to  be  usurpa- 
tion upon  its  rights  and  an  illegal  occupation,  to  examine  the  titles  and 
arguments  presented  on  either  side,  and,  as  the  result  of  such  examina- 
tion, to  give  judgment  and  declare  whether  there  are  districts  and,  if  so, 
what  districts,  which  one  or  other  of  the  Parties  should  evacuate  ana 
hand  over  to  the  other  Party  as  falling  under  the  latter's  sovereignty, 
the  two  Parties  undertaking  in  advance  to  accept  and  execute  the  judg- 
ment of  the  Court. 

The  Assembly's  report  did  not  depart  from  precedents  in  providing  that 
the  Court  should  have  ''due  regard''  to  the  accession  of  the  parties  to  the 
Declaration  of  August  3, 1932^*  and  to  their  adherence  to  the  principle  of  the 
uti  possidetis  of  1810.  On  other  occasions,  special  agreements  have  laid 
down  law  by  which  the  Court  was  to  be  guided.  Nor  is  any  objection  to  be 
raised  to  the  statement  of  the  precise  question  upon  which  the  Court  was  to 
have  given  judgment;  the  generality  of  the  statement  did  not  destroy  its 
justiciable  character.  The  undertaking  by  the  parties  "in  advance  to  accept 
and  execute  the  judgment  of  the  Court"  probably  added  nothing  to  the  obU- 
gation  which  would  have  existed  without  it. 

No  difficulty  should  have  arisen  as  to  the  suflBciency  of  this  provision  to 
constitute  a  special  agreement,  if  both  of  the  parties  to  the  dispute  had  ac- 
cepted the  recommendations  of  the  Special  Assembly.  Under  Article  36  of 
the  Statute,  the  Court's  jurisdiction  "comprises  all  cases  which  the  parties 
refer  to  it  and  all  matters  specially  provided  for  in  Treaties  and  Conventions 

*  Though  it  may  be  difficult  to  see  how  the  provisions  of  this  Declaration  were  relevant  to  a 
consideration  of  the  question  upon  which  the  Court  was  to  give  judgment.  For  the  text 
of  the  Declaration,  see  League  of  Nations  Official  Journal,  Special  Supplement  No.  124, 
p.  147. 
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in  force."  This  language  would  quite  clearly  have  embraced  the  Chaoo  di»> 
pute  if  paragraph  14  of  the  recommendations  had  been  accepted  by  BoKyia 
and  Paraguay,  and  in  view  of  the  practice  of  the  Court  to  date/  it  would 
probably  have  had  no  difficulty  in  establishing  its  jurisdiction  under  the  pio- 
vision  in  the  Assembly's  report.  The  Statute  of  the  Court  prescribes  no 
particular  formalities  for  a  special  agreement,  which  may  even  be  consum- 
mated in  the  course  of  proceedings  before  the  Court.  An  agreement  need 
not  contain  any  provision  for  ratification,  though  if  it  does  contain  such  a 
provision  the  Court  will  assure  itself  of  the  fulfillment  of  the  lequiiementJ 

Even  where  the  Court  may  be  said  to  have  jurisdiction,  however,  it  doec 
not  act  of  its  own  motion  to  exercise  its  jurisdiction.  A  case  must  be 
"brought  before  the  Court"  (port6e  devant  la  cour).  Article  40  of  the  Stat- 
ute covers  this  process  by  providing  two  methods  of  bringing  a  case  before  ttic 
Court:  (1)  by  notification  of  a  special  agreement,  and  (2)  by  application. 
''In  either  case  the  subject  of  the  dispute  and  the  contending  parties  must 
be  indicated." 

A  question  may  be  raised  whether  a  case  can  be  brought  before  the  Court 
by  appUcation  where  there  is  a  special  agreement;  whether,  in  other  words, 
the  existence  of  a  special  agreement  requires  a  notification  of  it,  rather  than 
an  appUcation,  for  bringing  a  case  before  the  Court.  As  an  applicaticNo 
under  these  circumstances  would  probably  set  out  the  special  agreement,  the 
question  is  not  very  important  unless  it  be  thought  that  all  the  parties  to  a 
special  agreement  must  collaborate  in  making  the  required  notification  of  ii 
It  is  to  be  noted,  however,  that  Article  35  of  the  Rules  has  alwajrs  distin- 
guished between  cases ' 'brought  before  the  Court  by  means  of  a  spedal  agree- 
ment'' and  "all  other  cases  in  which  the  Court  has  jurisdiction/'  applicationfl 
being  referred  to  only  for  cases  in  the  latter  category. 

The  Special  Assembly's  report  provided  that  "the  Secretary-General  shall 
forward  the  present  report  to  the  Court  on  behalf  of  the  Parties."  This 
meant,  no  doubt,  that  such  action  was  to  be  taken  by  the  Secretary-General 
only  after  both  of  the  parties  had  accepted  the  recommendations  in  the  re- 
port. The  records  are  not  altogether  clear  as  to  the  purpose  of  including  thii 
provision,  but  it  would  seem  from  a  statement  by  M.  Osusky  '  that  it  waf 
designed  as  "a  formula  permitting  of  the  strict  application  of  the  provisions" 
of  Article  40  of  the  Statute.  Yet  the  question  arises  whether  this  "forward- 
ing" by  the  Secretary-General  could  serve  as  the  notification  of  the  spedal 
agreement  which  is  provided  for  in  Article  40  of  the  Statute  and  mentioned  in 
Article  35  of  the  Rules.*    Certainly  "notification"  has  hitherto  been  thought 

*  See  Hudson,  Permanent  Court  of  International  Justice  (1934),  $  407. 
^  Publications  of  the  Courti  Series  E,  No.  10,  p.  157. 

'  Records  of  the  Special  Assembly,  p.  32. 

*  Article  35  of  the  Rules  is  badly  drafted.  It  provides  in  the  first  paragraph  that  "wfaa 
a  case  is  brought  before  the  Court  by  means  of  a  special  agreement  {par  un  eompnmii)t  th 
latter,  or  the  document  notifying  the  Court  of  the  agreement,  shall  mention:  tUJ*   W 
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of  as  an  act  of  one  or  more  of  the  states  parties  to  the  dispute  to  which  the 
special  agreement  relates,  and  it  may  be  important  to  keep  the  conception 
within  that  limit.  Otherwise,  the  Court  might  find  itself  seised  of  a  case  re- 
lating to  a  dispute,  with  all  of  the  parties  to  the  dispute  refraining  from  any 
presentation  to  the  Court.  In  that  event,  it  would  hardly  be  possible,  even 
if  the  facts  were  clear  and  well  known,  for  the  Court  to  take  any  action;  it 
could  only  declare  a  non  possumus.  Article  S3  of  the  Statute  empowers  the 
Court  to  give  judgment  in  the  absence  of  one  party,  but  only  if  the  other  party 
calls  upon  it  to  do  so.  For  this  reason,  one  may  query  whether  the  formula 
in  the  Special  Assembly's  report  would  have  dispensed  with  the  necessity  of  a 
notification  by  Bolivia  or  by  Paraguay  or  by  both. 

Since  it  is  based  upon  jurisdiction  previously  conferred,  an  application  to 
the  Court  may  be  made  by  a  single  party.  On  the  other  hand,  notification 
of  a  special  agreement  is  usually  made  by  all  the  parties  to  the  agreement,  or 
by  one  of  the  parties  acting  under  an  express  provision  for  such  notification 
in  the  special  agreement  itself.  Where  a  special  agreement  is  entered  into, 
it  will  probably  be  the  sole  source  of  the  Court's  jurisdiction  for  the  case 
which  it  covers.  Yet  this  can  hardly  be  a  reason  for  requiring  that  notifica- 
tion must  be  effected  by  all  of  the  parties.  If  an  application  under  a  treaty 
in  force  may  be  made  by  a  single  party  to  the  treaty,  why  may  not  notifica- 
tion of  a  special  agreement  be  made  by  a  single  party  to  the  agreement?  (It 
is  assumed,  of  course,  that  all  formalities  will  have  been  completed  for  bring- 
ing the  agreement  into  force.)  This  view  does  not  seem  to  have  been  taken 
by  the  Court,  however,  if  one  may  judge  by  the  following  statement  appear- 
ing in  its  annual  reports:^® 

In  order  that  a  case  may  be  validly  brought  before  the  Court,  notice 
of  the  special  agreement  must  be  given  by  all  the  Parties,  unless  it  is 
expressly  laid  down  in  one  of  the  clauses  of  the  special  agreement  that 
the  Court  may  take  cognizance  of  the  case  upon  notice  l^ing  given  by 
one  party  only. 

In  defense  of  this  view,  it  may  be  said  that  a  requirement  of  notification  by 
all  parties  to  a  special  agreement  affords  the  Court  an  assurance,  not  simply 
of  their  having  conferred  jurisdiction,  but  also  of  their  codperation  in  the 
presentation  of  the  case.  Yet,  as  there  is  nothing  in  the  Statute  which 
points  to  such  a  necessity,  the  view  of  the  Court  may  be  thought  to  be  unduly 
exigent. 

The  forwarding  of  the  special  agreement  by  the  Secretary-General,  as 
envisaged  in  the  Assembly's  report  of  November  24,  1934,  may  have  to  be 
considered  as  a  notification  by  both  Bolivia  and  Paraguay,  if  it  is  to  be 
deemed  sufficient  for  bringing  the  case  before  the  Court.    In  this  event, 

language  is  not  in  harmony  with  the  provision  in  Article  40  of  the  Statute,  which  envisages 
only  notifications  of  special  agreements  and  applications  for  bringing  cases  before  the  Oourt. 
^^  Series  E,  No.  9,  p.  65;  No.  10,  p.  39;  No.  11,  p.  43.    The  point  ought  to  be  covered  l^ 
the  Rules,  and  a  revision  of  the  Rules  in  this  reapeot  seems  desirable. 
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however,  the  Court  would  lack  the  particulars  prescribed  by  Article  35  of  the 
Rules,  viz.f  the  names  of  agents  and  the  addreaies  to  which  notioes  should  be 
sent. 

In  view  of  possible  uncertainty  on  this  point,  the  question  ariaes  whether  i 
better  form  of  statement  could  not  have  been  devised  for  inclusion  ii 
the  Assembly's  report.  Would  not  the  following  draft  of  the  seoond  sentence 
of  paragraph  14  have  accomplished  the  result  sought  without  raising  tb 
problem  as  to  notification? 

Such  acceptance  shall  be  deemed  to  constitute  a  reference  to  the  Coini 
within  the  meaning  of  the  first  paragraph  of  Article  36  of  the  Statute  oJ 
the  Permanent  Court  of  International  Justice,  and  either  party  to  th 
dispute  may  bring  before  the  Court  the  question  herebiafter  stated  by  ai 
application  under  Article  40  of  the  Statute. 

If  such  a  formula  would  have  lacked  the  apparently  automatic  feature  of  the 
provision  actually  adopted,  it  might  nevertheless  have  corresponded  mon 
closely  to  the  necessities  of  the  situation. 

II 

A  second  problem  presented  by  the  Special  Assembly's  report  of  Novem- 
ber 24, 1934,  relates  to  the  extent  to  which  the  Assembly  can  delegate  its  powei 
to  request  an  advisory  opinion.  The  original  draft  of  the  report  "  contained 
no  provision  which  would  have  raised  this  question.  On  November  21, 
1934,  M.  Und^n  (Sweden)  pointed  out  that  without  the  cooperation  of  both 
Bolivia  and  Paraguay  neither  the  plan  for  negotiations  at  Buenoe  Aires  noi 
the  submission  to  the  Court  could  become  effective,  and  that  the  Advisory 
Conunittee  to  be  set  up  would  then  have  no  way  of  availing  itself  of  the  aid 
of  the  Court.  On  behalf  of  the  Danish,  Norwegian,  Spanish,  Swedish,  and 
Swiss  delegations  he  presented  to  the  Assembly  a  draft  of  a  resolution  con- 
taining the  following: " 

The  Assembly,  .  .  . 

Considering  that,  if  one  or  other  party  does  not  accept  the  Assembly's 
recommendations,  it  will  be  essential  to  determine  the  responsibility 
incurred,  in  order  to  enable  Members  of  the  League  of  Nations  to  apply, 
if  necessary,  Article  10  of  the  Covenant : 

Decides  that,  in  the  event  of  the  recommendations  not  being  adopted 
by  the  two  parties  by  December  .  .  .  1934,  the  Permanent  Court  of 
International  Justice  shall  be  requested  to  give  an  advisory  opinion  on 
the  following  question  : 

Whereas  there  exists  between  Bolivia  and  Paraguay  a  territorial 
dispute  or  a  dispute  relating  to  frontiers,  and  whereas  what  one  of  the 
parties  regards  as  the  exercise  of  its  territorial  sovereignty  is  regarded 
by  the  other  party  as  a  usurpation  of  its  rights  and  an  illegal  occupa- 
tion, are  there  any  regions — and,  if  so,  which — that  should  be  evacu- 
ated and  handed  over  by  one  of  the  parties  to  the  other? 

"  League  of  Nations  Document  A.  (Extr.)  1.1934.  VII. 
"  Records  of  the  Special  Assembly,  p.  26. 
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Instructs  the  Seeretary-Genend  to  submit  to  the  Court  a  request  with 
this  object  and  to  give  the  Court  such  assistance  as  may  be  necessary  in 
the  examination  of  the  case. 

This  suggestion  led  the  General  Committee  of  the  Assembly  to  propose  that 
the  Assembly  delegate  its  power  to  request  an  advisory  opinion  to  the 
Advisory  Committee  set  up  to  follow  the  dispute,  ''just  as  if  the  latter  [the 
Assembly]  were  itself  deciding  now  to  ask  for  [an]  advisory  opinion."  Hence, 
the  final  report  came  to  contain  the  following:  ^ 

The  Secretary-General  shall  submit  to  the  Permanent  Court  of 
International  Justice,  on  behalf  of  the  Assembly,  a  request  for  an  opin- 
ion under  Article  14  of  the  Covenant,  should  the  Advisory  Committee  of 
the  Assembly  consider  such  a  consultation  to  be  justifiable  and  oppor- 
tune with  a  view  to  facilitating  the  performance  of  the  task  entrusted  to 
it.  The  termspf  the  question  and  the  date  of  the  request  shall  be  de- 
termined by  th4  Committee. 

If  the  Assembly's  report  had  been  accepted  by  both  Bolivia  and  Paraguay, 
this  provision  would  have  raised  for  the  first  time  ^^  a  serious  question  as  to 
the  propriety  of  the  delegation  of  the  Assembly's  power. 

It  is  hardly  to  be  questioned  that  a  sound  poUcy  underlies  the  provision  in 
Article  14  of  the  Covenant  of  the  League  of  Nations  incorporated  by  reference 
into  Article  1  of  the  Statute  of  the  Court,  which  requires  that  requests  for 
advisory  opinions  must  emanate  from  the  Assembly  or  the  Council  of  the 
League  of  Nations.  If  something  may  be  said  for  allowing  all  the  parties 
to  a  dispute  to  request  an  advisory  opinion  relating  to  that  dispute,  no  sound 
argument  is  to  be  made  for  extending  this  privilege  to  a  single  party  to  a  dis- 
pute. Advisory  jurisdiction  is  in  no  sense  a  substitute  for  obUgatory  settle- 
ment, and  in  the  present  state  of  international  law,  as  the  Court  said  in  the 
Eastern  Carelia  Case,^^  ''no  State  can,  without  its  consent,  be  compelled  to 
submit  its  disputes  with  other  States  either  to  mediation  or  to  arbitration, 
or  to  any  other  kind  of  pacific  settlement."  The  innovation  of  advisory 
jurisdiction  having  been  adopted,  the  protection  of  states  Ues  in  the  require- 
ment of  action  by  the  Assembly  or  the  Council  before  this  jurisdiction  can  be 
exercised.  These  bodies  are  in  a  position  to  appreciate  the  general  interest 
which  may  be  affected  by  resort  to  the  Court  for  an  advisory  opinion,  and 
though  it  has  not  yet  been  determined  whether  they  must  be  unanimous  in 
voting  a  request,"  their  rules  will  presumably  permit  any  state  opposing  a 
request  to  be  heard  and  to  have  its  reasons  for  such  opposition  weighed  and 
considered.     It  is  of  the  essence  of  this  system,  therefore,  that  one  of  these 

^*  Records  of  the  l^^ecial  Assembly,  p.  51. 

^*  The  Assembly  resolution  of  March  11,  1032,  relating  to  the  Committee  set  up  to  follow 
the  Manchurian  situation,  empowered  the  Ck>mmittee  to  propose  to  the  Assembly,  if  neces- 
sary, that  it  make  a  request  for  an  advisory  opinion.  League  of  Nations  Official  Journal, 
Special  Supplement  No.  101,  p.  88.    This  involved  no  question  of  delegation. 

"  Series  B,  No.  6,  p.  27. 

^*  See  Hudson,  Permanent  Court  of  International  Justice  (1934),  $  454. 
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bodies  should  carefully  consider  any  proposal  that  an  advisory  opinion  be 
requested,  in  the  light  of  both  general  and  special  interests. 

Such  consideration  of  proposals  for  requesting  advisory  opinions  would 
seem  to  make  a  general  delegation  of  the  power  to  request,  by  either  the 
Assembly  or  the  Council,  very  questionable.  The  evil  of  delegation  is  the 
substitution  of  one  judgment  for  another.^^  If  international  law  is  to  be  de- 
veloped through  advisory  opinions  given  by  the  Court  at  the  request  of  the 
Assembly  or  the  Council,  the  Court  should  not  be  made  the  agency  of  such 
development  when  the  desirability  of  its  giving  advisory  opinions  has  been 
judged,  not  by  the  Assembly  or  Council,  but  merely  by  some  agent  of  one  or 
both  of  these  bodies.  If  the  Assembly  should  purport  to  delegate  to  the  Ad- 
visory Committee  for  Communications  and  Transit  the  power  to  request 
advisory  opinions  whenever  the  latter  found  occasion  to  do  so,  the  Court 
might  be  justified  in  refusing  to  entertain  any  request  emanating  from  that 
Advisory  Committee.  The  point  would  be  even  clearer  if  the  agent  were 
not  a  body  wholly  subject  to  the  Assembly  or  Council;  for  example,  if  power 
to  request  an  advisory  opinion  were  delegated  to  the  European  CommissioQ 
of  the  Danube,  or  to  the  International  Committee  of  the  Red  Cross,  or  to  the 
Universal  Postal  Congress.  It  was  this  general  order  of  ideas  which  led  to  a 
refusal,  when  the  Court's  Statute  was  being  drafted,  to  confer  on  the  Gov- 
erning Body  of  the  International  Labor  Office  the  power  to  request  advisory 
opinions.^' 

A  special  consideration  militating  against  the  propriety  of  any  general 
delegation  results  from  the  doubt  now  existing  as  to  the  vote  required  in  the 
Assembly  or  the  Council  for  the  adoption  of  a  request  for  an  advisory  opin- 
ion. The  importance  of  this  question  is  generally  admitted,  and  it  has  been 
quite  recently  referred  to.^*  If  it  should  be  determined  that  only  a  majority 
vote  is  needed,  it  could  hardly  be  said  that  a  delegation  could  be  effected  by  a 
majority  vote;  and  a  new  question  would  arise  whether  the  body  to  which 
power  was  delegated  would  have  to  be  unanimous  in  its  action. 

Moreover,  interests  of  the  Court  itself  are  to  be  considered.  Experience 
has  now  shown  that  it  suffers  no  diminution  of  prestige  or  usefulness  in 
giving  advisory  opinions  at  the  request  of  the  Council.  If,  however,  it 
must  give  advisory  opinions  when  they  are  requested  by  other  intematiooal 
bodies  to  which  the  Assembly  or  the  Council  may  have  delegated  its  powers, 
the  Court's  prestige  might  be  impaired  and  its  authority  might  be  dimin- 
ished. It  was  not  created  to  be,  and  it  should  not  be  made  to  become,  a 
general  legal  adviser  to  any  international  body. 

The  conclusion  seems  to  follow  that  a  general  delegation  by  either  the 

^^  The  Supreme  Court  of  the  United  States  has  recently  made  this  dear  in  Panama  Re- 
fining Co.  V,  Ryan  (1935),  293  U.  S.  388. 

>'  Records  of  the  First  Assembly,  Committees,  I,  pp.  534,  563. 

1*  League  of  Nations  Official  Journal,  1935,  p.  170.  See  also  Journal  of  the  Sixteenth 
Assembly  (1935),  p.  121. 
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Assembly  or  the  Council  of  its  power  to  request  advisory  opinions  would  be 
uUra  vires,  and  might  properly  be  ignored  by  the  Court.  Whether  the  dele- 
gation were  to  a  body  functioning  under  the  direction  of  the  Assembly  and 
Council,  or  to  a  body  wholly  independent  in  its  operations,  the  vice  would 
be  the  same.  Neither  kind  of  body  could  exercise  that  judgment  which  has 
been  entrusted  to  the  Assembly  and  to  the  Council,  alone. 

Within  some  limits  it  may  be  possible  for  the  Assembly  or  the  Coundli 
without  violating  this  constitutional  limitation,  to  take  into  account  the 
functioning  of  other  international  bod\p8  in  making  requests  to  the  Court  for 
advisory  opinions.  It  would  certainly  be  competent  for  the  Assembly  to 
vote  a  request  for  an  advisory  opinion  on  a  precise  question  and  to  instruct 
the  Secretary-General  to  communicate  this  request  to  the  Court  only  in  the 
event  that  within  a  definite  period  of  time  some  other  body — ^the  Governing 
Body  of  the  International  Labor  OfGice,  for  example — should  take  certain 
action. 

In  the  light  of  these  considerations,  some  doubt  may  be  entertained  as  to 
the  propriety  of  the  provision  in  the  Assembly's  report  of  November  24, 
1934.  The  Advisory  Committee  set  up  to  deal  with  the  Chaco  dispute  was 
to  be  composed  of  representatives  of  certain  states,  but  it  was  to  have  the 
collaboration  of  two  states  not  members  of  the  League  ''in  the  manner  which 
they  shall  consider  most  appropriate."  It  was  to  consider  whether  ''such  a 
consultation"  as  is  involved  in  asking  for  an  advisory  opinion  was  "justifiable 
and  opportune  with  a  view  to  facilitating  the  performance  of  the  task  en- 
trusted to  it";  judgment  on  this  point  was  not  exercised  by  the  Assembly, 
but  it  was  left  entirely  to  the  Advisory  Committee.  The  "terms  of  the 
question"  to  be  submitted  to  the  Court,  if  any  decision  should  be  taken  by 
the  Advisory  Committee  to  request  an  opinion,  were  to  be  determined  by 
the  Committee,  not  by  the  Assembly;  it  is  to  be  noted  that  M.  Und&i's 
proposal  had  not  gone  so  far.  Likewise,  the  time  when  any  request  should 
be  made  was  left  to  the  Advisory  Committee.  All  of  this  looks  very  much 
like  an  attempted  general  delegation  of  power  by  the  Assembly,  which  may  be 
thought  to  have  been  of  questionable  validity  even  though  the  Advisory  Com- 
mittee may  be  taken  to  have  been  wholly  responsible  to  the  Assembly.  Cer- 
tainly it  was  not  saved  from  invalidity  by  the  mere  statement  that  the 
Secretary-General  should  submit  the  request  to  the  Court  "on  behalf  of  the 
Assembly." 

While  the  question  as  to  the  propriety  of  this  delegation  does  not  depend 
upon  the  Court's  own  rules,  it  may  be  noted  that  the  1931  Rules  lack  pre- 
cision in  their  indication  of  the  source  of  a  request,  and  perhaps  a  revision  in 
the  light  of  the  Assembly's  report  of  November  24,  1934,  is  now  needed. 


NBUTRALITY  OP  THE  UNITED  STATES 
By  Jahb9  Bbowm  Scott 
Chairman,  State,  War  and  Navy  NeutraUty  Board  from 
August,  1914,  to  April,  1917 

Since  the  Treaty  of  VeraaiUes-^oore  in  tiie  nature  of  an  armislMe  tl 
treaty  of  peace — we  have  from  time  to  time  heard  rumore  of  wars;  and ' 
a  state  of  war  exists.  Therefore  neutrality  is  no  longer  a  mere  concepts 
is  a  fact;  and,  ae  wars  are  contagiouB — at  least  they  were  a  few  years  \ 
many  people  there  are  who  look  upon  a  world  war  as  a  dread  poseil 
unless  the  present  machinery  of  peace  proves  itaelf  competent  to  bring , 
and  to  preserve  peace. 

In  ihe  meantime,  the  Government  of  the  United  States  recognises  the 
ence  of  an  actual,  if  undeclared,  war  between  Ethiopia  uid  the  Royal  h 
Government,  and  therefore  the  citiiens  and  residents  of  the  United  i 
have  been  admonished  by  presidential  proclamation  to  abstain  from  an; 
tfv&ry  unneutral  act  as  defined  by  the  laws  of  the  United  States.  Cm 
for  present  purposes  the  prehminary  paragraphs  of  the  proclamaticH)  (i 
quote  the  pertinent  provisions  of  the  Joint  Resolution  of  Congress  refen 
below),  and  reserving  for  subsequent  conmient  the  President's  definiti 
arms,  ammunition  and  implements  of  war,  his  exact  words  are: 

Now,  Thebbpoob,  I,  Fbankun  D.  Roosevelt,  President  of  the  U 

States  of  America,  acting  under  and  by  virtue  of  the  authority  conf 

OD  me  by  the  said  joint  resolution  of  Congress,  do  hereby  proclaim  t 

state  of  war  unhappily  exists  between  Ethiopia  and  the  Kingdo 

Italy;  and  I  do  hereby  admonish  all  citicens  of  the  United  States  oi 

of  its  posBCBBions  and  all  persons  residing  or  being  within  the  territ^ 

jurisdiction  of  the  United  States  or  its  possessions  to  abstain  from  i 

violation  of  the  provisions  of  the  joint  resolution  above  set  forth,  hi 

made  efTective  and  applicable  to  the  export  of  arms,  ammunition,  o 

plements  of  war  from  any  place  in  the  United  States  or  its  poseeasic 

Ethiopia  or  to  the  Kingdom  of  Italy,  or  to  any  Italian  possession, 

any  neutral  port  for  transshipment  to,  or  for  the  use  of,  Ethiopia  o 

Kingdom  of  Italy. 

This  proclamation  we  believe  to  be  a  state  paper  of  the  utmost  impor 

as  regards  its  subject  matter;  and  in  its  form  it  is  of  commendable  di; 

and  poiee.    It  accepts  in  measured  phrase  the  doctrine  of  continuous  vc 

and  of  ultimate  destination  in  that  it  prohibits  not  only  direct  trade 

belligerents,  but  also  indirect  shipments,  whether  by  sea  or  by  land,  to  ne 

porta  "for  transshipment  to,  or  for  the  use  of,"  the  belligerents. 

What  is  the  present  law  of  the  United  States  on  neutrality? 

On  the  last  day  of  August,  1935,  Franklin  Delano  Roosevelt,  the  Pres 
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of  the  United  States,  signed  a  Joint  Resolution  of  the  Ck)ngre88  ''providing  for 
the  prohibition  of  the  export  of  arms,  ammunition,  and  implements  of  war  to 
belligerent  coimtries;  the  prohibition  of  the  transportation  of  arms,  anmiu- 
nition,  and  implements  of  war  by  vessels  of  the  United  States  for  the  use  of 
belligerent  states;  for  the  registration  and  licensing  of  persons  engaged  in  the 
business  of  manufacturing,  exporting,  or  importing  arms,  ammunition,  or 
implements  of  war;  and  restricting  travel  by  American  citizens  on  belligerent 
ships  during  war." 

By  the  Joint  Resolution  the  President  was  directed,  upon  "the  outbreak"  of 
hostilities  or  during  the  progress  of  war  between,  or  among,  two  or  more 
foreign  states,  to  proclaim  the  existence  of  a  state  of  war,  and  immediately 
upon  the  issuance  of  his  proclamation,  it  would  become  ''imlawful  to  export 
arms,  ammunition,  or  implements  of  war  from  any  place  in  the  United  States, 
or  possessions  of  the  United  States,  to  any  port  of  such  belligerent  states,  or 
to  any  neutral  port  for  transshipment  to,  or  for  the  use  of,  a  belligerent 
country." 

What,  then,  are  these  "arms,  ammunition,  or  implements  of  war,"  the  ex* 
port  of  which  is  prohibited  by  the  Joint  Resolution  in  question?  The  Presi- 
dent is  not  merely  empowered  but  commanded  "definitely"  to  enumerate 
them.  This  he  did  in  his  proclamation  of  the  5th  of  the  present  October,  in 
the  following  terms: 

And  I  do  hereby  declare  and  proclaim  that  the  articles  listed  below 
shall  be  considered  arms,  ammimition,  and  implements  of  war  for  the 
purposes  of  section  1  of  the  said  joint  resolution  of  Congress: 

Category  I 

(1)  Rifles  and  carbines  using  ammunition  in  excess  of  cal.  26.5,  and 
their  barrels; 

(2)  Machine  guns,  automatic  rifles,  and  machine  pistols  of  all  calibers, 
and  their  barrels; 

(3)  Gims,  howitzers,  and  mortars  of  all  calibers,  their  mountings  and 
barrels; 

(4)  Ammunition  for  the  arms  enumerated  under  (1)  and  (2)  above, 
i.  e.,  high-power  steel- jacketed  ammimition  in  excess  of  cal.  26.5;  filled 
and  unfilled  projectiles  and  propellants  with  a  web  thickness  of  .015 
inches  or  greater  for  the  projectiles  of  the  arms  enumerated  imder  (3) 
above; 

(5)  Grenades,  bombs,  torpedoes,  and  mines,  filled  or  imfilled,  and 
apparatus  for  their  use  or  discharge; 

(6)  Tanks,  military  armored  vehicles,  and  armored  trains. 

Category  II 
Vessels  of  war  of  all  kinds,  including  aircraft  carriers  and  submarines. 

Category  III 

(1)  Aircraft,  assembled  or  dismantled,  both  heavier  and  lighter  than 
air,  which  are  designed,  adapted,  and  intended  for  aerial  combat  by  the 
use  of  machine  guns  or  of  artillery  or  for  the  carrying  and  dropping  of 
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bombs  or  which  are  equipped  with,  or  which  by  reason  of  design  or  con- 
struction are  prepared  for,  any  of  the  appliances  referred  to  in  paragr^l 
(2)  below; 

(2)  Aerial  gun  mounts  and  frames,  bomb  racks,  torpedo  carriers,  m 
bomb  or  torpedo  release  mechanisms. 

Category  IV 

Revolvers  and  automatic  pistols  of  a  weight  in  excess  of  1  pound  ( 
oimces  (630  grams) ,  using  ammunition  in  excess  of  cal.  26.5,  and  ammu< 
nition  therefor. 

Category  V 

(1)  Aircraft,  assembled  or  dismantled,  both  heavier  and  lighter  thai 
air,  other  than  those  included  in  category  III; 

(2)  Propellers  or  air  screws,  fuselages,  hulls,  tail  units,  and  uncte 
carriage  units ; 

(3)  Aircraft  engines. 

Category  VI 

(1)  Livens  projectors  and  flame  throwers; 

(2)  Mustard  gas,  lewisite,  ethyldichlorarsine,  and  methyldichlorar- 
sine. 

This  is  the  first  enumeration  but  it  need  not  be  the  last.  Indeed  the  Presi- 
dent is  specifically  empowered  by  the  second  section  of  the  Joint  Resolution 
from  time  to  time  to  proclaim,  upon  the  recommendation  of  the  National 
Munitions  Control  Board — composed  of  the  Secretary  of  State  as  chainnan 
and  executive  oflScer,  the  Secretary  of  the  Treasury,  the  Secretary  of  War,  the 
Secretary  of  the  Navy  and  the  Secretary  of  Commerce — ^''a  list  of  articles 
which  shall  be  considered  arms,  ammimition,  and  implements  of  war  for  the 
purposes  of  this  section." 

The  Joint  Resolution  and  the  proclamation  speak  of  the  "United  States," 
and  the  resolution  defines  "United  States"  (when  the  term  is  used  in  a  geo- 
graphical sense  as  on  the  present  occasion)  as  meaning  "the  several  States  and 
Territories,  the  insular  possessions  of  the  United  States  (including  the  Philip- 
pine Islands) ,  the  Canal  Zone,  and  the  District  of  Columbia."  In  this  con- 
nection, it  should  also  be  stated  that  the  Joint  Resolution  defines  the  term 
"person"  (which  would  otherwise  be  elusive)  to  include  "a  partnership, 
company,  association,  or  corporation,  as  well  as  a  natural  person." 

The  "sanction"  for  the  law — ^to  use  a  current  term,  although  we  personally 
prefer  "penalty" — ^is  provided  in  the  fourth  paragraph  of  Section  1  of  the 
Joint  Resolution  and  in  the  Act  of  Congress  approved  Jime  15, 1917,  after  the 
entry  of  the  United  States  into  the  World  War.  By  the  terms  of  the  Joint 
Resolution,  whoever,  in  violation  of  its  provisions,  exports,  or  endeavors  to 
export  or  causes  to  be  exported  "arms,  ammunition,  or  implements  of  war 
from  the  United  States,  or  any  of  its  possessions,  shall  be  fined  not  more  than 
$10,000  or  imprisoned  not  more  than  five  years,  or  both;"  and  it  is  further 
provided  that  "the  property,  vessel,  or  vehicle  containing"  such  "arms,  ammu- 
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nition,  or  implements  of  war  .  .  .  shall  be  subject  to  the  provisions"  of  the 
Act  of  June  15, 1917,  above  mentioned — an  Act  which,  among  other  things, 
provides  for  the  detention  and  forfeiture  of  the  carrier  and  its  equipment. 
What  will  happen,  however,  to  the  arms  and  implements  of  war  in  such  case? 
They  too  are  subject  to  forfeiture  and  confiscation  by  the  Government  of  the 
United  States. 

What  is  the  machinery  by  which  the  Joint  Resolution  is  to  be  made  effec- 
tive? We  have  already  spoken  of  the  membership  of  the  National  Mimitions 
Control  Board  and  of  the  sense  in  which  the  terms  ''United  States''  and 
''person"  are  used.  How  is  the  board  to  exercise  supervision  and  control  over 
these  "persons,"  the  makers,  exporters  and  importers  of  munitions?  Every 
"person"  engaged  in  one  or  other  of  such  activities  is  required  by  Section  2  of 
the  Joint  Resolution  to  "register  with  the  Secretary  of  State  his  name,  or 
business  name,  principal  place  of  business,  and  places  of  business  in  the 
United  States,  and  a  list  of  the  arms,  ammimition,  and  implements  of  war 
which  he  manufactures,  imports,  or  exports."  And  it  is  further  provided 
that  every  registrant  "shall  pay  a  registration  fee  of  $500,"  upon  the  receipt 
of  which  "the  Secretary  of  State  shall  issue  a  registration  certificate  valid 
for  five  years,  which  shall  be  renewable  for  further  periods  of  five  years  upon 
the  payment  of  each  renewal  of  a  fee  of  $500." 

This,  however,  is  not  all.  Once  registered,  the  "person,"  as  defined  in  the 
Joint  Resolution,  is  required  also  to  "notify  the  Secretary  of  State  of  any 
change  in  the  arms,  ammimition,  and  implements  of  war  which  he  exports, 
imports,  or  manufactures."  Upon  receiving  such  notification,  "the  Secretary 
of  State  shall  issue  to  such  person  an  amended  certificate  of  registration,  free 
of  charge,  which  shall  remain  valid  imtil  the  date  of  expiration  of  the  original 
certificate." 

So  much  for  the  process  of  registration. 

The  next  step  in  the  matter  of  supervision  and  control  is  the  issuing  of 
licenses  to  exporters  or  importers  of  arms,  ammunition  and  implements  of 
war ;  but  such  licenses  are  not  to  be  issued  in  cases  "where  exportation  of  arms, 
ammimition,  or  implements  of  war  would  be  in  violation  of  this  Act  or  any 
other  law  of  the  United  States,  or  of  a  treaty  to  which  the  United  States  is  a 
party." 

And  finally,  no  "oflScer,  executive  department,  or  independent  establish- 
ment of  the  Government"  of  the  United  States  may  purchase  "arms,  ammuni- 
tion and  implements  of  war  ...  on  behalf  of  the  United  States  .  .  .  from 
any  person  who  shall  have  failed  to  register  under  the  provisions  of  this 
Act." 

The  National  Munitions  Control  Board,  which  is  required  to  "hold  at  least 
one  meeting  a  year,"  has  certain  further  duties,  among  which  are  the  designa- 
tion for  inspection,  where  deemed  advisable,  of  certain  "permanent  records" 
of  registrants  under  the  joint  resolution,  and  the  making  of  "an  annual  report 
to  Congress,"  copies  of  which  are  to  be  "distributed  as  are  other  reports  trans- 
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mitted  to  Ck)ngre88/'  and  finally,  as  already  noted,  the  reoommendataon,  froi 
time  to  time,  to  the  President  of  articles  which  should  be  included  in  tli 
"arms,  ammunition  and  implements  of  war,"  whose  export  to  belligerents  i 
forbidden. 

The  Joint  Resolution  contains  two  further  provisions  which  may  apprc 
priately  be  mentioned  here.  The  first  is  set  forth  in  Section  8  and  is  selj 
explanatory:  ''If  any  of  the  provisions  of  this  Act,  or  the  application  therec 
to  any  person  or  circumstance,  is  held  invalid,  the  remainder  of  the  Act,  an 
the  application  of  such  provision  to  other  persons  or  circumstances,  shall  nc 
be  affected  thereby."  The  second  of  these  provisions,  which  requires  no  com 
ment,  is  to  be  foimd  in  the  last  paragraph  of  the  first  section,  providing  ihs 
"except  with  respect  to  prosecutions  committed  or  forfeitures  incurred  prio 
to  March  1, 1936,  this  section  and  all  proclamations  issued  thereimder  shai 
not  be  effective  after  February  29, 1936." 

These  are  what  may  be  termed  the  leading  features  of  the  Joint  Resolutia 
and  the  provisions  making  it  effective. 

There  are,  however,  certain  other  features  which,  although  ihey  are  not,  h 
existing  circumstances,  of  immediate  interest,  involve  matters  which  in  thi 
past  have  been  of  notable  importance  and  which  may  in  ihe  future  be  o 
equal  or  of  greater  importance. 

The  fourtii  section  of  the  Joint  Resolution  deals  with  the  problem  whid 
arises  from  the  "hovering" — to  use  a  technical  expression — of  belligerent  diip 
outside  the  ports  of  the  United  States,  with  a  view  to  obtaining  equipment  a 
supplies.  The  President  has  the  power  to  forbid  the  departure  from  a  por 
of  the  United  States  of  "any  vessel,  domestic  or  foreign,  whether  requirini 
clearance  or  not,"  which  he — or  any  person  authorised  by  him — believes  to  b^ 
about  to  carry  to  a  "warship,  tender,  or  supply  ship  of  a  foreign  belligerem 
nation"  "men  or  fuel,  arms,  ammunition,  implements  of  war,  or  othei 
supplies,"  such  action  to  be  taken  in  pursuance  of  the  Act  of  June  15, 1917 
If,  however,  the  evidence  in  a  particular  instance  is  not  suflScient  to  justify 
forbidding  the  departm^  of  the  vessel  in  question  imder  that  Act,  then  unda 
Section  4  of  the  Joint  Resolution  the  President  should — ^if  in  his  judgment 
such  action  is  in  the  interest  of  the  maintenance  of  peace  between  the  Unitec 
States  and  foreign  Powers,  or  is  calculated  "to  protect  the  commercial  interest! 
of  the  United  States  and  its  citizens,  or  to  promote  the  security  of  the  United 
States" — ^require  from  the  owner  or  master  of  the  vessel,  prior  to  its  departure 
"a  bond  to  the  United  States,  with  sufficient  sureties,  in  such  amoimt"  as  h( 
may  "deem  proper,  conditioned  that  the  vessel  will  not  deliver  the  men,  oi 
the  cargo,  or  any  part  thereof,  to  any  warship,  tender,  or  supply  ship  of  a 
belligerent  nation." 

There  is  a  final  provision  in  this  section  which  makes  the  solution  of  the 
problem  of  hovering  vessels  well-nigh  complete ;  for  the  President  is  furthei 
authorized,  in  case  a  vessel  has  previously  cleared  from  a  port  of  the  United 
States  and  "delivered  its  cargo  or  any  portion  thereof  to  a  warship,  tender 
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or  supply  ship  of  a  belligerent  nation/'  to  prohibit  "the  departure  of  such 
vessel  during  the  duration  of  the  war." 

The  development  of  submarines  has  created  new  questions  for  neutrals, 
and  the  Joint  Resolution  takes  cognizance  of  these  questions.  Under  its  fifth 
section,  if,  in  the  judgment  of  the  President,  the  maintenance  of  peace  and  the 
security  of  the  United  States  or  the  protection  of  ''the  commercial  interests  of 
the  United  States  and  its  citisens"  will  be  served  by  placing  ''special  restric- 
tions" on  the  "use  of  the  ports  and  territorial  waters  of  the  United  States  or  of 
its  possessions,  by  the  submarines  of  a  foreign  nation,"  the  President  may 
issue  a  proclamation  laying  down  such  restrictions,  as  a  result  of  which  it  will 
"thereafter  be  imlawful  for  any  such  submarine  to  enter  a  port  or  the  terri- 
torial waters  of  the  United  States  or  any  of  its  possessions,  or  to  depart  there- 
from^  except  imder  such  conditions  and  subject  to  such  limitations  as  the 
President  may  prescribe." 

There  is  still  another  question  which  has  become  more  pressing  with  the 
advent  of  the  submarine,  a  question  which  acutely  affected  the  United  States 
on  more  than  one  occasion  during  the  World  War.  It  has  to  do  with  the 
la-avel  of  the  citiz^is  of  neutral  countries  on  the  ships  of  a  belligerent  nation. 
Should  a  citizen  traveling  on  such  a  vessel  be  entitled  to  expect  protection 
from  his  government?  Obviously,  if  protection  is  extended,  it  is  only  too 
likely  to  convert  a  neutral  nation  into  a  belligerent.  By  Section  6  of  the 
Joint  Resolution,  tiiis  difScult  question  is  met  in  what  will  doubtless  be  hailed 
by  citizens  of  the  United  States  as  the  most  effective  and  sensible  manner 
possible.  Under  the  provisions  of  the  sixth  section,  and  with  a  view  to  the 
maintenance  of  peace  and  security,  "or  the  protection  of  the  lives  of  citizens 
of  the  United  States,  or  the  protection  of  the  commercial  interests  of  the 
United  States  and  its  citizens,"  the  President,  if  he  considers  it  inadvisable 
for  citizens  of  the  United  States  to  travel  as  passengers  on  the  vessels  of  the 
belligerent  countries,  shall  issue  a  proclamation  to  that  effect,  whereupon  "no 
citizen  of  the  United  States  shall  travel  on  any  vessel  of  any  belligerent  nation 
except  at  his  own  risk,  unless  in  accordance  with  such  rules  and  regulations  as 
the  President  shall  prescribe."  Such  a  prohibition  naturally  would  not  apply 
in  the  case  of  a  citizen  who  had  begun  his  voyage  on  a  vessel  of  a  belligerent 
prior  to  the  date  of  the  proclamation  and  who  had  not  had  an  opportimity  "to 
discontinue  his  voyage  after  that  date." 

It  is  also  provided  in  Section  6  that  the  prohibition  in  question  is  not  to 
apply  until  ninety  days  after  the  date  of  the  President's  proclamation  "to  a 
citizen  returning  from  a  foreign  country  to  the  United  States  or  to  any  of  its 
possessions." 

It  is  to  be  observed  that  the  President  did  not  refer  in  his  first  neutrality 
proclamation  to  the  section  just  mentioned  concerning  restrictions  upon 
American  citizens  traveling  in  belligerent  vessels.  The  matter,  it  would  seem, 
was  deemed  to  be  of  such  fundamental  importance  as  to  require  separate 
action.    It  was  therefore  embodied  in  a  further  proclamation,  which,  how- 
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ever,  bears  the  same  date  (October  5, 1935) .  In  it  the  President,  after  r 
f  erring  to  the  existence  of  a  state  of  war  ''between  Ethiopia  and  the  Kingdo 
of  Italy,"  continued: 

Whereas  I  find  that  the  protection  of  the  lives  of  citizens  of  the  Unit( 
States  requires  that  American  citizens  should  refrain  from  traveling  ; 
passengers  on  the  vessels  of  either  of  the  belligerent  nations; 

Now,  Therefore,  I,  Franklin  D.  Roosevelt,  President  of  the  Unit 
States  of  America,  acting  under  and  by  virtue  of  the  authority  vested 
me  by  the  said  Joint  Resolution  of  Congress,  do  hereby  achnonish  f 
citizens  of  the  United  States  to  abstain  from  traveling  on  any  vessel  < 
either  of  the  belligerent  nations  contrary  to  the  provisions  of  the  sa 
Joint  Resolution;  and 

I  do  hereby  give  notice  that  any  citizen  of  the  United  States  who  rm 
travel  on  such  a  vessel,  contrary  to  the  provisions  of  the  said  Joint  Res 
lution,  will  do  so  at  his  own  risk. 

The  Joint  Resolution  of  Ck)ngress  is  the  present  neutrality  law  of  tl 
United  States,  and  the  proclamations  of  the  President  have  put  that  law  inl 
effect  upon  the  recognition  of  the  existence  of  a  state  of  war  across  the  wate 
They  are  historic  documents  of  vast  importance  in  the  development  of  ik 
law  of  neutrality. 

There  is,  however,  an  additional  document  which  is  also  of  f ar-reachio 
significance  in  relation  to  the  neutrality  policy  of  the  United  States.  It  wa 
issued  to  the  press  coincident  with,  but  not  as  a  part  of,  the  first  neutralit 
proclamation  of  the  present  President  of  the  United  States.  It  was  a  state 
ment  to  the  people  of  the  United  States  which  is  fundamental,  altering  as  i 
does  the  basis  of  our  neutrality  by  removing  the  emphasis  from  "neutra 
rights''  and  therefore  strengthening  the  conception  of  ''neutral  duties."  Ani 
it  may  be  observed  in  passing  that  nation  after  nation  has  gone  to  war  for  it 
neutral  rights,  but  there  is  believed  to  be  no  instance,  in  the  history  of  thi 
world,  of  a  nation  voluntarily  going  to  war  for  the  performance  of  its  neutra 
duties. 

In  this  statement  the  President  has  admirably  said: 

In  view  of  the  situation  which  has  unhappily  developed  betweei 
Ethiopia  and  Italy,  it  has  become  my  duty  under  the  provisions  of  th< 
Joint  Resolution  of  Congress  approved  August  31,  1935,  to  issue,  and  \ 
am  today  issuing  my  proclamation  making  effective  an  embargo  on  tb 
exportation  from  this  country  to  Ethiopia  and  Italy  of  arms,  ammunitioi 
and  implements  of  war.  Notwithstanding  the  hope  we  entertained  tha 
war  would  be  avoided,  and  the  exertion  of  our  influence  in  that  direction 
we  are  now  compelled  to  recognize  the  simple  and  indisputable  fact  tha 
Ethiopian  and  Italian  armed  forces  are  engaged  in  combat,  thus  creatinj 
a  state  of  war  within  the  intent  and  meaning  of  the  Joint  Resolution. 

In  these  specific  circumstances  I  desire  it  to  be  understood  that  any  o: 
our  people  who  voluntarily  engage  in  transactions  of  any  character  witl 
either  of  the  belligerents  do  so  at  their  own  risk. 
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The  meaning  of  the  last  sentence  in  the  statement  is  clear  and  unmistak- 
able. By  it  the  present  President  has  once  again  repudiated  "dollar  diplo- 
macy" in  favor  of  his  poUcy  of  the  "good  neighbor,"  warning  the  American 
people  that  they  are  individually  liable  for  all  risks  incurred  through  dealing 
directly  or  indirectly  with  the  belligerent  countries,  in  any  and  all  commodi- 
ties— or  indeed  in  moneys,  in  loans  or  in  "transactions  of  any  character." 
In  a  word,  the  President  serves  notice  upon  the  American  people  and  the 
world  at  large  that  the  Government  of  the  United  States  holds  itself  no  longer 
obliged  to  intervene  in  behalf  of  imneighborly,  and  indeed  morally  indefen- 
sible, contracts.  And  in  issuing  this  statement,  the  President  has  recognized 
that  insistence  upon  the  so-called  neutral  right  to  make  profit  from  other 
people's  wars  results  in  other  people's  wars  becoming  oiu:  wars. 

Five  days  later,  on  October  10th,  the  Secretary  of  State  was  asked  at  a  press 
conference,  held  in  the  Department  of  State,  to  explain  the  nature  and  effect 
of  "what  the  President  said  about  American  interests  trading  with  belligerents 
at  their  own  risk."  To  this  question — ^which  was  asked  by  one  American 
citizen,  a  representative  of  the  press,  in  behalf  of  all  American  citizens,  Secre- 
tary Hull,  statesman  and  man  of  affairs  but  a  humanitarian  to  his  fingertips, 
admirably  responded: 

As  I  said  to  you  gentlemen  heretofore,  the  language  of  the  President's 
statement  has  thoroughly  well-defined  meaning  and  every  person  should 
be  able  to  grasp  its  meaning  and  its  implications.  Technically,  of  course, 
there  is  no  legal  prohibition — apart  from  the  proclamation  governing  the 
export  of  arms, — against  our  people  entering  into  transactions  with  the 
belligerents  or  either  of  them.  The  warning  given  by  the  President  in  his 
proclamation  concerning  travel  on  belligerent  ships  and  his  general 
warning  that  during  the  war  any  of  our  people  who  voluntarily  engage  in 
transactions  of  any  character  with  either  of  the  belligerents  do  so  at  tiieir 
own  risk  were  based  upon  the  policy  and  purpose  of  keeping  this  coimtry 
out  of  war, — ^keeping  it  from  being  drawn  into  war.  It  certainly  was  not 
intended  to  encourage  transactions  with  the  belligerents. 

Our  people  might  well  realize  that  the  imiversal  state  of  business  im- 
certainty  and  suspense  on  accoimt  of  the  war  is  seriously  handicapping 
business  between  all  countries,  and  that  the  sooner  the  war  is  terminated 
the  sooner  the  restoration  and  stabilization  of  business  in  all  parts  of  the 
world,  which  is  infinitely  more  important  than  trade  with  the  belligerents, 
will  be  brought  about. 

This  speedy  restoration  of  more  full  and  stable  trade  conditions  and  re- 
lationships among  the  nations  is  by  far  the  most  profitable  objective  for 
om:  people  to  visualize,  in  contrast  with  such  risky  and  temporary  trade 
as  they  might  maintain  with  belUgerent  nations. 

I  repeat  that  our  objective  is  to  keep  this  country  out  of  war. 


The  Government  of  the  United  States  has  recognized  that  a  state  of  war 
exists  but  it  has  done  so  independently  and  in  its  own  behalf,  leaving  to  the 
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members  of  the  League  of  NationB  to  determine,  with  reference  to  ihe  state 
war  which  we  have  recognised  as  existing  between  two  of  its  members 
Ethiopia  and  Italy — ^what  measures,  if  any,  the  League  itself  should  ta 
under  the  Covenant ;  for  the  Ck>venant  does  not  affect  the  rights  and  duties 
the  United  States,  inasmuch  as  our  country  is  not  a  party  to  that  well-ni 
imiversal  agreement. 

One  himdred  and  forty-one  years  ago  the  Congress  of  the  United  Sta 
enacted  the  first  neutrality  statute,  not  merely  of  the  Western  World  but 
the  entire  world,  and  that  statute  was  signed  and  iq^roved  on  Jime  5, 17 
by  George  Washington,  oiu:  first  President.  Thus  was  created  a  new  law 
neutrality,  as  is  universally  recognised  by  every  international  lawyer  a 
publicist. 

In  1935,  the  Congress  of  the  United  States  put  in  statutory  form  the  ne^ 
neutrality,  which,  on  August  31,  1935,  was  approved  as  law  by  Frank 
Delano  Roosevelt,  the  present  President  of  the  United  States,  and  put  ii 
execution  by  his  proclamations  of  October  5, 1935.  In  his  statement  to  I 
American  people  issued  with  his  proclamation  the  logical  implications  of  t 
statute  are  given  their  full  expression  and  effect. 

By  its  new  neutrality,  the  Government  of  the  United  States  remains  a  gc 
neighbor  in  war  as  well  as  in  peace. 

"The  old  order  changeth,  yielding  place  to  newl^ 

The  people  of  the  United  States,  so  far  as  we  are  able  to  judge,  de^ly  reg 
the  condition  of  affairs  which  has  caused  the  President  to  recogniie  a  state 
war  as  existing;  but  we  believe  that  the  American  people  will  overwhelming 
if  not  imanimously,  repeat  with  Secretary  of  State  Hull:  "Our  objective  is 
keep  this  country  out  of  war." 


EDITORIAL  COMMENT 

THE  RSCENT  TRADE  AGREEMENT  WITH  RUSSIA 

A  considerable  amount  of  unfavorable  comment  has  been  occasioned  by  the 
recent  trade  agreement  negotiated  by  the  present  administration  with  the 
Russian  Government.  This  agreement  was  made  by  an  exchange  of  notes 
under  date  of  July  13,  1935,  at  Moscow,  between  the  Ambassador  of  the 
United  States  and  the  People's  Commissar  for  Foreign  Affairs  of  the  Union 
of  Soviet  Socialist  Republics. 

The  pertinent  terms  of  the  agreement  are  as  follows: 

One.  The  duties  proclaimed  by  the  President  of  the  United  States  of 
America  pursuant  to  trade  agreements  entered  into  with  foreign  Govern- 
ments or  instrumentalities  thereof  under  the  authority  of  the  Act  en- 
titled, "An  act  to  amend  the  tariff  act  of  1930,"  approved  Jime  12, 1934, 
shall  be  applied  to  articles  the  growth,  produce,  or  manufacture  of  the 
Union  of  Soviet  Socialist  Republics  as  long  as  this  agreement  remains 
in  force.  It  is  understood  that  nothing  in  this  agreement  shall  be  con- 
strued to  require  the  application  to  articles  the  growth,  produce,  or 
manufacture  of  the  Union  of  Soviet  Socialist  Republics  of  duties  or 
exemptions  from  duties  proclaimed  pursuant  to  any  trade  agreement 
between  the  United  States  of  America  and  the  Republic  of  Cuba  which 
has  been  or  may  hereafter  be  concluded. 

Two.  On  its  part,  the  Government  of  the  Union  of  Soviet  Socialist 
Republics  will  take  steps  to  increase  substantially  the  amount  of  pur- 
chases in  the  United  States  of  America  for  export  to  the  Union  of  Soviet 
Socialist  Republics  of  articles  the  growth,  produce,  or  manufacture  of 
the  United  States  of  America. 

Three.  This  agreement  shall  come  into  force  on  the  date  of  signature 
thereof.  It  shall  continue  in  effect  for  twelve  months.  Both  parties 
agree  that  not  less  than  thirty  days  prior  to  the  expiration  of  the  aforesaid 
period  of  twelve  months  they  shall  start  negotiations  regarding  the  ex- 
tension of  the  period  during  which  the  present  agreement  shall  continue 
in  force. 

The  general  purpose  of  this  agreement  conforms  to  the  policy  adopted  by 
Congress  in  the  Amendment  of  June  12, 1934,  to  the  Tariff  Act  of  1930,  which 
Amendment  is  added  as  Part  III  of  that  Act  and  is  designed  for  the  'Tromo- 
tion  of  Foreign  Trade."  For  that  purpose  the  President  is  authorized  by 
this  Amendment 

(1)  To  enter  into  foreign  trade  agreements  with  foreign  governments 
or  instrumentalities  thereof  and  (2)  To  proclaim  such  modifications  of 
existing  duties  and  other  import  restrictions,  or  such  continuances,  and 
for  such  minimum  periods,  of  existing  customs  or  excise  treatment  of 
any  article  covered  by  foreign  trade  agreements,  as  are  required  or 
appropriate  to  carry  out  any  foreign  trade  agreement  that  the  President 
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has  entered  into  hereunder.  .  .  .  The  proclaimed  duties  and  other  ii 
port  restrictions  shall  apply  to  articles  of  growth,  produce,  or  man 
f acture  of  aU  foreign  countries^  whether  imported  directly  or  indirectl; 
Provided  that  the  President  may  suspend  tiie  application  to  articles  t 
growth,  produce,  or  manufacture  of  any  coimtry  because  of  its  di 
criminatory  treatment  of  American  commerce  or  because  of  other  acts 
policies  which  in  his  opinion  tend  to  defeat  the  purposes  set  forth  in  ti 
Section.  .  .  .  The  President  may  at  any  time  terminate  any  such  procl 
mation  in  whole  or  in  part. 

The  President  has  already  entered  into  trade  agreements  under  the  authi 
ity  of  this  enactment  with  Belgium,  Haiti  and  Sweden,  and,  as  appears  frc 
the  above-quoted  provisions  of  the  authorizing  amendment,  the  duties  ai 
other  import  restrictions  provided  for  in  such  agreements  shall  apply  to  ar 
cles  the  growth,  produce,  or  manufacture  of  all  foreign  coimtries  when  pi 
claimed  by  the  President.  He  has  already  proclaimed  the  duties  provid 
for  in  the  agreement  with  Belgium  and  by  letter  to  the  Secretary  of  t 
Treasury  dated  April  1, 1935,  he  has  directed  that  the  duties  thus  proclaim 
shall  be  applied  to  articles  the  growth,  produce,  or  manufacture  of  the  Unii 
of  Soviet  Socialist  Republics,  among  other  states,  ''so  long  as  such  duti 
remain  in  effect  and  this  direction  is  not  modified  in  respect  of  such  countr} 

In  view  of  this  situation  it  is  not  clear  what,  if  anything,  Russia  gains  I 
Article  One  of  this  recent  agreement.  It  may  be  noted,  however,  that  I 
Article  Three  of  this  agreement  it  is  to  remain  in  force  for  twelve  mont 
from  its  date  so  that  the  concessions  under  Article  One  do  not  depend  iqx 
the  continuance  of  the  Belgian  agreement,  which  may  be  terminated  at  ai 
time  by  the  President. 

On  the  other  hand,  by  Article  Two  of  this  agreement  with  Russia  a  distio 
benefit  is  secured  to  the  United  States  in  that  Russia  imdertakes  to  increa 
substantially  the  amount  of  purchases  in  the  United  States  for  export 
Russia  of  articles  the  growth,  produce,  or  manufacture  of  the  United  State 
This  stipulation  differentiates  this  agreement  from  those  entered  into  or 
be  entered  into  under  the  authority  of  the  enactment  of  June  12,  1934. 
was  not  contemplated  that  those  agreements  were  to  be  reciprocal  in  cha 
acter,  the  only  condition  for  their  existence  being  that  the  foreign  countri 
benefiting  thereby  should  not  discriminate  against  American  commerce 
take  other  action  tending  to  defeat  the  purpose  of  the  proposed  agreemeni 

The  annoimced  policy  of  the  American  Government  in  entering  into  the 
agreements  is  that  favored-nation  treatment  should  be  unconditional  ai 
extended  to  all  nations  on  equal  terms,  in  distinction  from  the  earlier  poli< 
of  making  the  favors  extended  conditional  upon  the  granting  of  equivale 
favors  in  return.  This  policy  was  distinctly  annoimced  by  a  high  offiei 
of  the  Administration  as  follows:^ 

^  Address  of  Assistant  Secretary  of  State  Francis  B.  Sayre,  on  Dec.  31,  1934,  to  t 
American  Association  for  the  Advancement  of  Science,  Camei^e  Institute  of  Technoioi 
Pittsburgh,  Pa. 
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In  the  making  of  trade  agreements  two  possible  courses  lie  open. 
^  The  one  is  a  policy  based  upon  most-favored-nation  treatment,  a  gen- 
*  eralization  of  rates  and  an  effort  to  accord  equality  of  treatment  and 
commercial  privileges  to  all  nations  which  do  not  discriminate  against 
American  trade.  The  other  is  a  policy  of  trading  with  individual  na- 
tions privilege  for  privilege  on  a  bilateral  bargaining  basis,  thus 
according  frankly  preferential  treatment  to  individual  countries  with 
consequent  general  discrimination  against  others. 

The  policy  of  generalisation  of  commercial  treatment  rather  than 
special  privilege  and  discrimination,  so  far  as  one  can  judge  in  the  light 
of  present  conditions,  promises  the  largest  return  for  the  protection  and 
promotion  of  American  interests. 

•        •        •        •        • 

But  the  most-favored-nation  policy  must  not  be  misimderstood.  It 
does  not  mean  generalization  of  American  concessions  to  countries  which 
do  not  in  fact  generalize  to  us  or  which  discriminate  against  American 
trade.  The  policy  is  a  reciprocal  one.  By  withholding  concessions 
granted  to  other  nations  under  our  trade  agreements  now  being  negotiated 
from  nations  which  do  not  in  fact  generalize  their  rates  to  us,  we  are  in  a 
position  to  exert  considerable  pressure  in  the  promotion  of  our  policies. 

The  reason  for  departing  from  this  policy  of  asking  no  reciprocal  favors 
in  the  Russian  agreement,  which  stipulates  for  an  increase  in  the  purchase 
of  exports  from  the  United  States  to  Russia  as  a  condition  or  consideration 
for  the  agreement,  is  explained  by  the  Department  of  State  in  an  oflScial 
annoimcement,  on  July  13, 1935,  of  the  making  of  the  Russian  agreement,  as 
follows: 

The  fact  of  the  existence  of  a  state  monopoly  of  foreign  trade  in  the 
Soviet  Union  makes  it  necessary  to  depart  somewhat  from  the  ordinary 
form  of  trade  agreement  being  entered  into  by  the  United  States. 

This  announcement  further  stated  that,  as  already  pointed  out  above: 

This  agreement  with  the  Soviet  Union,  although  intimately  related  to 
the  trade  agreements  program  of  the  United  States,  was  not  concluded 
pursuant  to  the  Trade  Agreements  Act  of  June  12,  1934.  It  does  not 
involve  any  reciprocal  concession  in  respect  of  tariff  rates. 

The  LfCgal  Adviser  of  the  Department  of  State  has  made  an  able  and  con- 
vincing argument  in  support  of  the  constitutionality  of  the  Trade  Agreements 
Act  of  1934,2  but  his  argument  does  not  cover  this  agreement  with  Russia, 
which  was  not  made  under  the  authority  of  that  Act. 

It  has  not  the  status  of  a  treaty  for  the  Senate  has  not  given  its  consent  to 
its  ratification.  Admittedly  it  was  not  made  imder  the  authority  delegated 
by  Congress  to  the  President  by  the  Trade  Agreements  Act  of  June  12, 1934. 
It  stands  simply  as  an  Executive  agreement,  and  the  question  presents  itself 

■  Address  by  Honorable  Green  H.  Hackworth,  Legal  Adviser  of  the  Department  of 
State,  before  the  American  Bar  Association  at  its  annual  meeting,  Los  Angeles,  Calif., 
July  16, 1935. 
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whether  the  Executive  alone  hEW  the  power  to  change  tariff  rates  in  U 
Russia  ae  is  done  by  this  agreement. 

It  so  happens,  however,  that  as  above  noted,  this  agreement,  as  pi 
in  Article  One,  simply  extends  to  Kuasia  the  tfade  concessions  grsi 
the  trade  agreement  with  Belgium,  which,  under  the  authority  of  the  A 
ment  of  1934,  are  automatically  extended  to  all  foreign  nations,  im 
Russia.  It,  accordingly,  adds  nothing  in  that  req)ect  to  tlie  already  e 
situation  which  forma  ita  basis.  Presumably  this  agreement  was  < 
along  these  lines  with  that  consideration  in  mind.  It  seems  clear,  tix 
that  no  question  as  to  it«  constitutionality  can  be  raised  on  that  score. 

Another  question  of  interest  is  foreshadowed  by  the  threat  of  the  sev 
of  diplomatic  relations  between  the  United  States  and  Russia  by  ret 
the  recent  protest  by  the  United  States  that  Russia  was  violating  its 
taking,  given  when  recognition  was  extended  in  November,  1933,  with  i 
to  non-interference  in  the  internal  affairs  of  the  United  States.  Rue 
this  writing,  has  repudiated  this  charge  as  unfounded,  but  obviously  t 
a  serious  difTerence  of  opinion  about  that,  and  the  severance  of  dip! 
relations  is  a  possibility.  Without  attempting  to  forecast  the  outc< 
this  diplomatic  dispute,  the  possibility  of  the  termination  of  diplomati 
tions  with  Russia  raises  the  question  of  what  effect  that  action  wouli 
on  this  agreement. 

If  it  were  an  agreement  under  the  Foreign  Trade  Agreements  Act  o 
the  President's  right  to  terminate  it  would  be  unquestioned.  But  it 
such  an  agreement,  and,  furthermore,  by  its  terms  it  is  to  continue  for 
months  certain  after  its  date  and  that  situation  raises  some  nice  qu 
of  international  law. 

Chandlis  F.  Anoq 

concbrnino  a  russian  pledob 

Exchanges  of  diplomatic  notes  between  the  Governments  of  the  1 
States  and  Russia  in  August,  1935,  i>ertaining  to  the  conditions  on 
American  recognition  of  the  Soviet  regime  was  yielded  in  1933,  and  t 
ligations  of  Russia  thereunder,  have  raised  a  question  of  great  importa 
which  the  amicable  solution,  from  an  American  point  of  view,  present 
culties. 

On  August  25, 1935,'  the  American  Government  called  the  attention 
Acting  People's  Commissar  for  Foreign  Affairs  at  Moscow  "to  the  acti 
involving  interference  in  the  internal  affairs  of  the  United  States,  whie 
taken  place  on  the  territory  of  Soviet  Socialist  RepubUcs  in  connectio 
the  VII  All-World  Congress  of  the  Communist  Interuatiooal,"  and  e 
ingly  lodged  "a  most  emphatic  protest  against  this  flagrant  violation 
pledge  given  by  the  Government  of  the  Union  of  Soviet  Socialist  Re] 
■  Department  of  State  Ptobb  Release,  Aug.  2£,  1935. 
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on  November  16,  1933,  with  respect  to  the  internal  affairs  of  the  United 
States." '  It  was  declared  that  in  view  of  the  fact  that  the  aim  and  ac- 
tivity of  an  organisation  such  as  the  Congress  of  the  Conmiimist  Intemar 
tional,  functioning  on  the  territory  of  the  Union  of  Soviet  Socialist  Repub- 
lics, could  not  be  unknown  to  the  government  thereof,  it  did  not  seem  neces- 
sary to  present  material  to  show  the  aim  of  that  congress  vriith  respect  to  the 
political  or  social  order  of  the  United  States,  or  to  quote  from  the  published 
proceedings  of  that  congress  to  show  its  activity  relative  to  the  internal 
affairs  of  the  United  States  evidenced  in  the  discussion  at  the  congress  of  the 
policies  and  activities  of  the  communist  organization  in  tiie  United  States, 
and  the  determination  and  formulation  by  the  congress  of  policies  to  be  car- 
ried out  in  the  United  States  by  the  communist  party  therein.'  Declaring 
that  the  American  people  resented  most  strongly  interference  by  foreign 
countries  in  their  internal  affairs,  regardless  of  the  nature  or  probable  result 
of  such  interference,  the  Grovemment  of  the  United  States,  it  was  said,  con- 

'  The  pledge  referred  to  was  embraced  in  a  commanication  addressed  by  Mr.  litvinoff, 
People's  Commissar  for  Foreign  Affairs,  to  President  Roosevelt,  in  the  following  terms: 

''I  have  the  honor  to  inform  you  that  coincident  with  the  establishment  of  diplomatic  rela- 
tions between  our  two  Governments  it  will  be  the  fixed  policy  of  the  Government  of  the 
Union  of  Soviet  Socialist  Republics: 

"1.  To  respect  scrupulously  the  indisputable  right  of  the  United  States  to  order  its  own 
life  within  its  own  jurisdiction  in  its  own  way  and  to  refrain  from  interfering  in  any  manner 
in  the  internal  affairs  of  the  United  States,  its  territories  or  possessions. 

"2.  To  refrain,  and  to  restrain  aU  persons  in  government  service  and  all  organizations  of 
the  Government  or  under  its  direct  or  indirect  control,  including  organizations  in  receipt  of 
any  financial  assistance  from  it,  from  any  act  overt  or  covert  liable  in  any  way  whatsoever  to 
injure  the  tranquillity,  prosperity,  order,  or  security  of  the  whole  or  any  part  of  the  United 
States,  its  territories  or  possessions,  and,  in  particular,  from  any  act  tending  to  incite  or  en- 
courage armed  intervention,  or  any  agitation  or  propaganda  having  as  an  aim,  the  violation 
of  the  territorial  integrity  of  the  United  States,  its  territories  or  possessions,  or  the  bringing 
about  by  force  of  a  change  in  the  political  or  social  order  of  the  whole  or  any  part  of  the 
United  States,  its  territories  or  possessions. 

"3.  Not  to  permit  the  formation  or  residence  on  its  territory  of  any  organization  or  group 
— and  to  prevent  the  activity  on  its  territory  of  any  organization  or  group,  or  of  representa- 
tives or  officials  of  any  organization  or  group — ^which  makes  claim  to  be  the  Government  of, 
or  makes  attempt  upon  the  territorial  integrity  of,  the  United  States,  its  territories  or  possee- 
sions;  not  to  form,  subsidize,  support  or  permit  on  its  territory  military  organizations  or 
groups  having  the  aim  of  armed  struggle  against  the  United  States,  its  territories  or  posses- 
sions, and  to  prevent  any  recruiting  on  behalf  ci  such  organizations  and  groups. 

"4.  Not  to  permit  the  formation  or  residence  on  its  territory  of  any  organization  or  group 
— and  to  prevent  the  activity  on  its  territory  of  any  organization  or  group,  or  of  representa- 
tives or  officials  of  any  organization  or  group — which  has  as  an  aim  the  overthrow  or  the 
preparation  for  the  overthrow  of,  or  the  bringing  about  by  force  of  a  change  in,  the  political 
or  social  order  of  the  whole  or  any  part  of  the  United  States,  its  territories  or  possessions." 

'  "Nor  does  it  appear  necessary,"  it  was  said,  "to  list  the  names  of  representatives  or  offi- 
eialfl  of  the  communist  organization  in  the  United  States  who  were  active  at  the  above  men- 
tioned Congress  and  whose  admission  into  the  territory  of  the  Union  of  Soviet  Socialist  Re- 
publics, was,  of  course,  known  to  the  Government  of  the  Union  of  Soviet  Socialist  Repub- 
lics." 
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sidered  the  strict  fulfillment  of  the  pledge  of  non-interferenoe  ''an  essent 
prerequisite  to  the  maintenance  of  normal  and  friendly  relations  betwe 
the  United  States  and  the  Union  of  Soviet  Socialist  Republics";  and  Urn 
added  that  the  most  serious  consequences  were  anticipated  if  the  latter  m 
unwilling  or  unable  to  take  appropriate  measures  to  prevent  further  acts 
disregard  of  the  solemn  pledge  given  by  it. 

On  August  27,  1935,  the  Acting  People's  Commissar  for  Foreign  Affai 
made  response.^  He  appeared  to  emphasize  three  points:  first,  that  1 
government  had  always  regarded,  and  still  regarded  with  the  greatest  i 
spect,  all  obligations  which  it  had  taken  upon  itself  ''including  naturally  t 
mutual  obligation  concerning  non-interference  in  internal  afifairs''  provid 
for  in  the  exchange  of  notes  of  November  16, 1933;*  secondly,  he  stated  tb 
there  were  contained  "no  facts  of  any  kind"  in  the  American  note  of  Augi 
26,  "which  could  be  considered  as  a  violation  on  the  part  of  the  Soviet  Go 
emment  of  its  obligations";  thirdly,  he  declared: 

On  the  other  hand  it  is  certainly  not  new  to  the  Government  of  tl 
United  States  that  the  Government  of  the  Union  of  Soviet  Socialist  R 
publics  cannot  take  upon  itself  and  has  not  taken  upon  itself  obligatio; 
of  any  kind  with  regard  to  the  Communist  International. 

Hence  the  assertion  concerning  the  violation  by  the  Government 
the  Union  of  Soviet  Socialist  Republics  of  the  obligations  contained 
the  note  of  November  16,  1933,  does  not  emanate  from  obligations  a 
cepted  by  both  sides  in  consequence  of  which  I  cannot  accept  jrour  pr 
test  and  am  obliged  to  decline  it. 

On  August  31,  1935,  Secretary  Hull  made  rejoinder.*  He  said  that  tl 
Russian  note  raised  the  issue  whether  the  Soviet  Government,  "in  disregai 
of  an  express  agreement  entered  into  at  the  time  of  recognition  in  1933 
would  "permit  organizations  or  groups  operating  on  its  territory  to  plan  ai 
direct  movements  contemplating  the  overthrow  of  the  political  or  soci 
order  of  the  United  States."  He  declared  that  for  sixteen  years  the  Amei 
can  Government  had  withheld  recognition — as  had  many  other  gover 
ments — mainly  for  the  reason  tiiat  the  Soviet  Government  had  failed 
respect  the  right  of  the  United  States  to  maintain  its  own  political  and  soci 
order  without  interference  by  organizations  conducting  in  or  from  Sovi 
territory  activities  directed  against  American  institutions.^ 

« Dept.  of  State  Press  Release,  Aug.  27, 1935. 

*  He  added  in  this  connection :  "The  Government  of  the  Union  of  Soviet  Socialist  Bepc 
lies  sincerely  sharing  the  opinion  of  the  Government  of  the  United  States  of  Amoiea  tl 
strict  mutual  non-interference  in  internal  affairs  is  an  essential  prerequisite  for  the  ma 
tenance  of  friendly  relations  between  our  countries  and  steadfastly  carrying  out  this  poli 
in  practice  declares  that  it  has  as  its  aim  the  further  development  of  friendly  ooUaborsti 
between  the  Union  of  Soviet  Socialist  Republics  and  the  United  States  of  America  rsBpon 
ing  to  the  interests  of  the  people  of  the  Soviet  Union  and  the  United  States  of  Ameriea  ai 
possessing  such  great  imjMrtance  for  the  cause  of  universal  peace." 

•  Dept.  of  State  Frees  Release,  Aug.  31, 1935. 

'  See  Dept.  of  State  IVess  Releases  of  Aug.  10  and  Aug.  18,  1920.    Declared  Seoreta 
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He  said  that  after  various  stipulations  in  writing  had  first  been  carefully 
drafted  and  agreed  upon  by  representatives  of  the  two  governments,  recogni- 
tion was  accorded  by  his  government  in  November,  1933.  He  further  stated 
that  the  essence  of  the  Soviet  pledge  in  relation  to  non-interference  in  the 
internal  affairs  of  the  United  States  was  ''the  obligation  assumed  by  the 
Soviet  Government  not  to  permit  persons  or  groups  on  its  territory  to  en- 
gage in  efforts  or  movements  directed  towards  the  overthrow  of  our  institu- 
tions"; and  he  pointed  out  that  the  fourth  paragraph  of  Mr.  Litvinoff's  letter 
to  the  President  of  November  16, 1933,  irrefutably  covered  activities  of  the 
Communist  International  which  was  then,  and  still  remained,  the  outstand- 
ing world  communist  organization,  with  headquarters  at  Moscow.  The 
Secretary  proceeded  to  draw  logical,  if  stem  conclusions.    He  said: 

In  its  reply  of  August  27, 1935,  to  this  Government's  note  of  August 
25,  1935,  the  Soviet  Government  almost  in  so  many  words  repudiates 
the  pledge  which  it  gave  at  the  time  of  recognition  that  ''it  will  be  the 
fixed  poUoy  of  the  Government  of  the  Union  of  Soviet  Socialist  Repub- 
lics .  .  .  not  to  permit  .  .  .  and  to  prevent"  the  very  activities  against 
which  this  Government  has  complained  and  protested.  Not  for  a  mo- 
ment denying  or  questioning  the  fact  of  Communist  International  ac- 
tivities on  Soviet  territory  involving  interference  in  the  internal  affairs 
of  the  United  States,  the  Soviet  Government  denies  having  made  any 
promise  "not  to  permit  .  .  .  and  to  prevent"  such  activities  of  that  or- 
ganization on  Soviet  territory,  asserting  that  it  "has  not  taken  upon  it- 
self obligations  of  any  kind  with  regard  to  the  Communist  Interna- 
tional." That  the  language  of  the  pledge,  as  set  out  above,  is  absolutely 
clear  and  in  no  way  ambiguous  and  that  there  has  been  a  clean-cut  dish 
regard  and  disavowal  of  the  pledge  by  the  Soviet  Government  is  obvi- 
ous. 

He  added,  by  way  of  sunmiary,  that  in  view  of  the  plain  language  of  the 
Soviet  pledge,  it  was  not  possible  for  the  Soviet  Government  to  disclaim  its 
obligation  to  prevent  activities  on  its  territory  directed  towards  overthrow- 
ing the  political  or  social  order  in  the  United  States;  and  also  that  that  govern- 
ment did  not,  and  could  not  disclaim  responsibility  on  the  ground  of  inability 
to  carry  out  the  pledge,  for  its  authority  within  its  territorial  limits  was 
supreme,  and  its  power  to  control  the  acts  and  utterances  of  organizations 
and  individuals  within  those  limits  was  absolute.  The  Secretary  forebore 
to  utter  any  threat  as  to  the  consequences  to  be  anticipated  from  further 
breaches  of  the  Soviet  pledge  manifested  in  a  continued  policy  of  permitting 
activities  on  Russian  soil  involving  interference  in  the  internal  affairs  of  the 

Hughes,  in  the  course  of  a  communication  to  Mr.  Samuel  Gompera,  President  of  the  Ameri- 
can Federation  of  Labor,  July  19,  1923:  "What  is  most  serious  is  that  there  is  conelusiye 
evidence  that  those  in  control  at  Moscow  have  not  given  up  their  original  purpose  of  de- 
stroying existing  governments  wherever  they  can  do  so  throughout  the  world.  Their  e£Fort8 
in  this  direction  have  recently  been  lessened  in  intensity  only  by  the  reduction  of  the  cash 
resom-ces  at  their  disposal.  You  are  well  aware  of  the  experiences  of  the  American  Federa- 
tion of  Labor  in  this  aspect  of  the  situation  which  must  be  kept  constantly  in  view." 
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United  States;  but  he  did  declare  that  such  action  would  seriously  impa 
the  ''friendly  and  official  relations  between  the  two  countries.'' 

The  United  States  has  a  strong  case  against  Russia,  and  its  Secretary 
State  has  made  the  best  of  it.  It  is  a  tragic  thing  that  the  government  of 
friendly  state  in  any  continent  should,  through  a  single  diplomatic  not 
shatter  the  confidence  of  another  in  its  high  purposes  and  good  faith.  1 
the  American  people  the  matter  is  more  serious  than  may  be  apparent  fro 
the  mere  fact  that  a  foreign  pledge  has  been  repudiated.  Secretary  Hul 
notes  bring  home  to  his  coimtr3rmen  a  grim  realisation  of  the  fact  that  < 
Russian  soil,  imder  Soviet  control  and  association,  organized  effort  is  bei] 
made  to  interfere  with  the  domestic  affairs  of  the  United  States,  which  the 
is  reason  to  believe  is  still  aimed  at  ''the  destruction  of  the  free  institutio: 
which  we  have  laboriously  built  up.''  * 

It  may  be  that  regardless  of  the  thought  expressed  in  its  note  of  August  2 
1936,  the  Soviet  Government  may  see  the  wisdom  of  exercising  the  pr 
ventive  power  which  it  doubtless  possesses  to  check  the  injury  to  which  ti 
United  States  is  being  subjected.  On  the  other  hand,  the  Soviet  denial  ( 
an  obligation  of  responsibility  for  the  doings  of  the  Ck)nmiunist  Intemation; 
is  so  definite  and  far-reaching  in  its  consequences,  that  American  thougi 
must  engage  itself  in  consideration  of  the  question  how  the  United  Stat4 
may  fairly  and  effectively  protect  itself  against  an  essentially  foreign-boi 
and  foreign-propagated  evil.  Our  government  is  familiar  enough  with  mod< 
of  preventing  by  its  own  efforts  the  introduction  into  American  territory  < 
articles  that  are  harmful  to  man,  or  beast  or  plant.  How  may  the  Unit€ 
States  effectively  safeguard  itself  against  highly  organised  efforts  persistentl 
emanating  from  a  particular  place  in  a  single  country  to  break  down  tk 
bases  of  American  institutions?  If  there  is  sympathy  and  understandio 
and  association  between  the  government  of  that  country  and  those  engage 
in  the  work  of  destruction  abroad,  it  may  be  difficult,  at  least  by  means  of 
bare  agreement,  to  wean  that  government  from  its  associates,  or  to  cause 
to  check  vigorously  their  sinister  activities.  The  American  experience  wit 
the  Russian  pledge  of  1933  is  illustrative.  By  some  process  there  needs  1 
be  brought  home  to  the  state  charged  with  aiding,  or  abetting,  or  connivio 
at  the  acts  complained  of,  a  conviction  that  its  own  interests  demand 
different  course.  It  may  be  extremely  difficult  for  the  United  States  1 
convince  the  Soviet  Government  that  Russian  interests  are  thwarted  or  in 
paired  by  giving  the  Communist  International  free  rein  to  endeavor  t 
interfere  with  American  institutions.  Yet  there  are  means  of  making  tl 
ways  of  the  Russian  transgressor  harder  than  they  have  been,  or  are  toda^ 
and  these  are  not  outside  the  reach  of  the  United  States. 

Some  deserve  attention.  In  point  of  theory,  arbitration  might  be  regarde 
as  a  means  whereby  the  United  States  might  obtain  by  judicial  process  no 
only  acknowledgment  of  the  breach  of  the  Russian  pledge,  but  also  an  awar 

*  Note  from  Secretary  Hughes  to  Mr.  Samuel  Gompers,  July  19,  1923. 
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in  the  nature  of  an  injunction  designed  to  cause  the  Soviet  Government  to 
cease  to  permit  its  territory  to  be  the  base  of  operations  of  the  Communist 
International  against  American  institutions.  It  is  highly  improbable, 
however,  that  the  states  at  variance  would  agree  to  have  recourse  to  such 
procedure.^ 

The  withdrawal  of  the  American  recognition  of  the  Soviet  r^me  as  the 
Government  of  Russia  would  be  open  to  technical  difBiculties.  While  that 
recognition  was  conditional,  and  one  of  the  conditions — ^that  contained  in 
the  fourth  paragraph  of  the  Soviet  note  of  November  16,  1933 — ^has  been 
violated  if  not  repudiated,  that  circumstance  would  hardly  justify  the 
United  States  in  taking  a  stand  that  denied  by  impUcation  that  the  Soviet 
regime  was  at  the  present  time  to  be  regarded  as  the  Government  of  Russia. 
In  a  word,  the  imposing  of  a  variety  of  terms  as  a  condition  to  the  recognition 
of  a  new  government  as  such,  and  the  securing  of  pledges  that  they  will  be 
duly  fulfilled,  does  not  necessarily  enable  the  recognizing  state,  in  the  event 
of  non-fulfillment,  to  re-create  the  exact  situation  or  relationship  that  existed 
prior  to  the  according  of  recognition.  Yet  there  are  other  ways  in  which  the 
United  States  may  safeguard  itself.  Without  marshaling  the  various  means 
of  self-help  to  which  recourse,  whether  advantageously  or  otherwise,  might 
be  had,  without  violation  of  international  law,  attention  is  called  to  the 
efficacy  of  one.  By  the  severance  of  diplomatic  relations  with  Russia,  the 
United  States  could  make  clear  to  the  Soviet  mind  the  determination  of  the 
American  people  to  frustrate  foreign  interference  with  their  domestic  affairs. 
Such  action  would  mark  no  cessation  of  recognition  of  the  Soviet  r^me  as 
ibe  Government  of  Russia.  But  it  would  proclaim  solenmly  to  all  the  world 
the  American  sense  of  outrage  in  a  condition  permitted  to  prevail  on  Russian 
Boil  that  was  subversive  of  the  safety  of  the  United  States.  It  would  not  be 
relished  at  Moscow;  it  would  put  other  countries  on  their  guard  against 
like  interference;  it  would  injure  the  prestige  of  a  state  that,  like  others,  is  not 
without  a  desire  to  enhance  the  esteem  in  which  it  is  held  beyond  its  own 
borders. 

It  is  not  suggested  that  the  United  States,  as  a  notable  advocate  of  the 
amicable  adjustment  of  international  differences  should  ever  have  recourse 
to  non-amicable  measures  save  for  ample  cause,  and  when  no  others  offer 
promise  of  redress  or  relief.  As  an  initiator  of  the  Pact  of  Paris  of  August  27, 
1928,  it  has  formally  announced  its  normal  stand  in  that  regard  from  which 
it  will  not  deviate.     It  must  ever  be  recalled,  however,  that  according  to 

*  The  United  States  might  be  unwilling  to  permit  the  fact  of  the  repudiation  of  the  Soviet 
pledge  to  assume  the  form  of  a  question  for  adjudication,  and  it  might  doubt  the  efficacy  of 
an  award  purporting  to  obligate  Russia  to  curb  the  activities  of  the  Commimist  Interna- 
tiona] directed  against  the  United  States.  Russia,  on  its  side,  might  be  expected  to  be  un- 
willing to  permit  the  relationship  between  the  Soviet  Government  and  the  Communist 
International  to  be  aired  in  an  international  forum,  and  still  less  to  run  the  danger  of  having 
an  arbitral  coiut  hand  down  a  denunciatory  decree  shot  through  with  formal  orders  obliging 
it  to  take  disagreeable  steps  to  check  the  activities  of  that  body. 
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Secretary  Kellogg,  no  party  to  the  Pact  was  to  be  deemed  to  relinqiiiBh 
inherent  rights  of  self-defense,  or  to  put  any  obligation  of  amicable  adjn 
ment  in  front  of  them.  The  admirable  notes  of  Secretary  Hull  to  the  Sov 
Government  reveal  his  effort  to  secure  by  diplomacy  respect  for  a  pledge 
utmost  concern  to  his  country;  and  if  that  effort  proves  successful  it  will 
in  part  attributable  to  the  candor  with  which  he  has  pointed  to  the  charac 
of  the  Russian  treatment  of  it.  Yet  the  very  seriousness  of  his  arraignmi 
of  the  Soviet  stand  as  reflected  in  its  note  of  August  27,  as  well  as  the  gn 
conditions  which  he  depicts,  point  to  the  pressing,  if  not  extraordinary  oc 
of  safeguarding  his  country  against  an  insidious  enemy  finding  a  hospital 
base  of  operations  on  Russian  soil.  At  this  writing  it  is  not  known  wheii 
the  Soviet  Government  is  as  yet  imbued  with  a  desire,  even  if  not  witl 
sense  of  duty,  to  relieve  a  traditional  friend  of  its  coimtry  of  an  imwelooi 
task.  If  it  is  not,  the  Government  and  people  of  the  United  States  are  o 
likely  to  be  deterred  from  taxing  their  whole  resourcefulness  to  protect  th 
institutions  from  any  form  of  Russian  interference.  No  pecuniary  gaioB 
losses  will  be  allowed  to  weigh  in  the  balance.  There  will  be  no  selling  of  tl 
American  birthright  for  a  mess  of  pottage. 

Chablbs  Chenbt  Htdi 

RESPECT  FOR  national  FLAG 

There  is  naturally  a  sensitiveness  as  to  the  treatment  of  a  national  fla 
Domestic  legislation  has  in  recent  years  protected  the  national  flag  from  u 
or  display  in  a  manner  that  might  be  regarded  as  disrespectful.  The  reepe 
for  their  banners  and  standards  demanded  and  enforced  by  early  leaders  wi 
later  demanded  for  the  banners  of  states  when  states  supplanted  these  km 
ers.  States  have  often  formally  adopted  flags  and  usually  prescribe  f< 
their  use.  National  flags  are  raised  and  lowered  on  official  stations  with  d 
fined  ceremony.  Salutes  are  given  in  honor  of  the  flag  on  public  vessel 
International  conventions  forbid  the  use  of  "national,  provincial,  or  munic 
pal  flags  or  coats  of  arms"  as  trade  marks  (39  Stat.  1675).  National  cour 
protect  flags  from  such  use  (Halter  v.  Nebraska,  205  U.  S.  34). 

Flags  are  necessary  and  convenient  for  identification  of  the  nationality  < 
vessels  and  at  times  for  the  determination  of  their  movements  and  characte 
It  is  particularly  desirable  that  vessels  in  foreign  jurisdictional  waters  di 
play  their  national  flags  in  order  that  their  rights  may  be  respected.  Th 
may  be  of  special  importance  in  time  of  war,  when  relations  may  be  strainc 
or  when  mistakes  or  misunderstandings  may  easily  arise. 

Any  disrespect  to  a  foreign  national  flag  is  regrettable,  but  the  degree  < 
responsibility  of  the  state  in  which  the  case  arises  may  vary  with  the  di 
cumstances.  The  passing  of  a  sovereign  through  a  foreign  state  often  ii 
volves  most  elaborate  and  detailed  preparations,  but  the  passage  of  a  foreig 
merchant  vessel  through  the  marginal  waters  of  a  state  might  be  even  ui 
known  to  the  state  and  involve  no  responsibility.     When  a  vessel  of  war  o 
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other  vessel  engaged  in  public  service  enters  or  proposes  to  enter  a  foreign 
port,  the  procedure  is  usually  well  established  and  carefully  followed.  Mer- 
chant vessels  are  regularly  entering  foreign  ports  for  the  mutual  advantages 
of  commerce,  and  by  laws,  some  of  which  had  their  origin  in  prehistoric 
times,  their  rights  are  recognized.  The  so-called  rights  of  the  flag  of  the 
merchant  vessel  are  relatively  late  in  origin,  and  the  Barcelona  Declaration, 
April  20, 1921,  authorizes  recognition  of  flags  flown  even  by  vessels  of  states 
having  no  seacoast. 

It  is  now  generally  admitted  that  flags  of  Merchant  vessels  should,  for 
mutual  convenience  and  to  avoid  friction,  be  treated  with  respect.  The  de- 
gree of  respect  would  imply  reasonable  care  on  the  part  of  the  two  states. 
This  would  involve  due  authorization  on  the  part  of  the  state  of  origin  and 
reasonable  protection  in  the  state  of  reception. 

An  incident  on  the  German  steamship  Bremen,  July  26,  1936,  became  a 
matter  of  State  Department  consideration.  The  charg6  d'affaires  ad  irUerim 
of  Germany  reported  that  "the  German  flag  flying  from  the  bow  of  the 
steamship  was  violently  torn  off  by  demonstrators"  and  that  he  was  in- 
structed by  his  government 

to  make  most  emphatic  protest  against  this  serious  insult  to  the  German 
national  emblem,  and  I  venture  to  express  the  expectation  that  every- 
thing will  be  done  on  the  part  of  the  Ainerican  autnorities  charged  with 
the  prosecution  of  criminal  offenses  in  order  that  the  guilty  persons  may 
be  duly  punished. 

The  reply  by  the  Department  showed  that  the  local  authorities  of  New  York 
City  had  taken  special  precautions  in  anticipation  of  the  demonstration  and 
that  there  was  no  evidence  of  neglect  on  their  part.  The  Department  at  the 
same  time  through  the  Under  Secretary  said  on  August  1,  1935: 

It  is  unfortunate  that,  in  spite  of  the  sincere  efforts  of  the  police  to 
prevent  any  disorder  whatever,  the  German  national  emblem  should, 
during  the  disturbance  which  took  place,  not  have  received  that  respect 
to  which  it  is  entitled. 

Gbobgb  Grafton  Wilson 

neutrality  and  responsibility 

The  NeutraUty  Act  passed  by  Congress  on  August  24  marks  a  fundamental 
departure  both  from  the  policy  of  the  United  States  in  respect  to  the  obliga- 
tions of  a  neutral  state  and  from  the  regular  practice  of  neutral  states  prior 
to  the  adoption  of  the  Ck)venant  of  the  League  of  Nations.  That  the  posi- 
tion taken  by  Congress  is  fully  reconcilable  with  the  traditional  law  of  neu- 
trality would  seem  to  be  beyond  question.  For  it  is  no  more  than  the  re- 
nunciation of  rights  which  have  long  been  a  matter  of  contention  between 
beUigerents  and  neutrals;  and  on  the  other  hand  it  cannot  be  said  to  conflict 
with  any  duty  on  the  part  of  the  neutral  to  assert  rights  which  exist  pri- 
marily for  his  benefit.    The  fact  that  the  renunciation  of  these  rights  may 
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in  the  event  prove  to  be  more  detrimental  to  one  belligerent  than  to  anotl 
lies  outside  the  range  of  valid  claims. 

But  while  consistent  with  the  traditional  law  of  neutrality  the  new  legifl 
tion  raises  a  number  of  questions  of  concern  to  international  lawyers.  In  1 
first  place  it  has  no  relation  whatever  to  the  prevention  of  war.  It  evai 
that  problem  altogether.  It  assumes  the  possibility  of  another  war  i 
seeks  only  to  prevent  certain  situations  from  arising  which  might  tend 
lead  the  United  States  to  take  part  in  it.  Its  purpose  is  therefore  limited 
the  protection  of  the  immediate  interests  of  the  United  States  in  the  evi 
that  a  conflict  should  arise  abroad.  The  act  thus  reaffirms  indirectly  the 
fusal  of  the  United  States  to  accept  the  principle  of  the  collective  respoi 
bility  of  all  nations  for  the  maintenance  of  peace.  It  acquiesces  in  the 
law  that  the  territorial  integrity  of  a  state  is  a  matter  for  its  own  defense, 
at  any  rate  a  concern  of  other  members  of  the  international  community  if  s 
of  them  should  wish  to  act  on  their  own  account.  It  is  wholly  indifferent 
the  larger  issues  of  an  economic  character  that  lie  behind  the  ItaUan-Etli 
plan  controversy.  Whether  the  action  of  Ck)ngre8s  be  wise  or  unwise  \m 
the  circiunstances,  such  is  its  primary  character  as  a  matter  of  law. 

In  the  second  place,  the  new  Neutrality  Act  carries  with  it  an  impi 
abandonment  of  the  Pact  of  Paris.  In  an  address  of  August  8,  1932,  Sec 
tary  Stimson  asserted  that  while  "under  the  former  concepts  of  intematioi 
law"  states  not  parties  to  a  conflict  could  only  exercise  "a  strict  neutral 
alike  towards  the  injured  and  the  aggressor,  .  .  .  now  under  the  covenai 
of  the  Briand-Kellogg  Pact  such  a  conflict  becomes  of  concern  to  eversrbo 
connected  with  the  Pact."  The  new  legislation,  without  directly  stati 
that  a  futiu^  conflict  would  not  lead  to  affirmative  action  by  the  Unit 
States  for  the  preservation  of  peace,  clearly  suggests  such  an  attitude  bye 
phasizing  the  fact  that  what  is  being  done  is  being  done  on  the  basis  of  1 
old  law  of  neutrality.  The  Act  does  not,  however,  commit  the  Uni1 
States  to  oppose  sanctions  that  might  be  taken  by  other  signatories  of  1 
Pact  if  those  sanctions  took  the  form  of  preventing  the  export  of  arms  a 
ammunition  to  the  aggressor  state.  For  the  mere  fact  that  the  ban  impa 
by  the  United  States  applies  also  to  the  victim  of  the  attack  would  be  of 
practical  consequence  if  it  could  obtain  its  supplies  from  other  states.  1 
abandonment  of  the  Kellogg  Pact  lies  in  the  implied  refusal  of  the  Unii 
States  to  make  any  distinction  between  the  belligerents,  between  the  st 
which  resorts  to  war  ''as  an  instrument  of  national  policy"  and  the  st 
which  seeks  "pacific  means  of  settlement."  It  has  never  been  clear  what  i 
preamble  of  the  Pact  means  when  it  sa3rs  that  a  state  which  should  thereaf 
seek  to  promote  its  national  interests  by  resort  to  war  should  be  "denied  1 
benefits  furnished  by  this  Treaty."  But  the  whole  spirit  of  the  treaty  in 
cates  that  after  its  conclusion  the  United  States  as  a  signatory  would  not 
an  indifferent  spectator  in  the  event  of  a  violation  of  the  treaty.  Such 
difference  would  seem  to  be  a  natural  inference  irom  the  new  Neutrality  A 
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The  most  serious  feature  of  the  Neutrality  Act  is,  however,  the  fact  that  it 
goes  but  half-way  towards  its  goal.  It  makes  unlawful  the  export  of  arms, 
ammunition  and  implements  of  war  from  the  United  States  to  a  belligerent; 
but  it  makes  no  provision  for  the  prohibition  of  loans  and  credits  to  a  belliger- 
ent, or  for  the  export  of  foodstuffs,  cotton,  motor  cars,  and  other  conditional 
or  absolute  contraband.  Quite  clearly,  in  passing  the  new  law  Congress  had 
in  mind  not  merely  the  impending  conflict  between  Italy  and  Ethiopia,  but 
the  possiblity  of  another  general  European  war.  In  that  case,  if  the  experi- 
ence of  the  World  War  means  anything,  it  would  be  the  interference  by  bel- 
ligerents with  American  trade  in  articles  not  covered  by  the  new  law  that 
might  involve  us  in  controversies  with  the  belligerents.  Congress  has  there- 
fore reaffirmed  obsolete  principles  of  law  without  securing  for  the  country 
the  protection  that  was  most  needed. 

The  limitations  of  the  new  Act  do  not,  however,  mean  that  if  the  members 
of  the  League  of  Nations  should  attempt  to  apply  general  economic  sanctions 
against  an  aggressor  state,  the  United  States  would  not  cooperate.  The  new 
law  simply  does  not  go  that  far.  It  permits  shipments  from  American  ports 
of  all  articles  except  arms,  ammunition  and  implements  of  war,  and  further 
legislation  would  be  needed  to  broaden  the  prohibition  so  as  not  to  defeat  a 
general  boycott  if  one  were  declared.  Nor  does  the  new  law  preclude  con- 
sultation with  other  nations  in  the  event  of  a  threatened  violation  of  the 
Pact.  If  after  abandoning  the  principles  of  the  Pact  the  Government  of  the 
United  States  should  choose  to  recognize  the  obligation  of  consultation  which 
Secretary  Stimson  found  to  be  implied  in  the  Pact,  or  should  choose  to  con- 
sult without  recognizing  an  obligation  to  do  so,  it  is  still  free  to  follow  such  a 
course,  whatever  attitude  it  might  subsequently  adopt  in  the  event  that  con- 
sultation did  not  succeed  in  averting  war. 

It  would  seem  clear  that  the  Neutrality  Act  does  not  embody  any  clearly- 
defined  policy  on  the  part  of  the  United  States,  but  represents  rather  a  stop- 
gap until  the  date  of  its  expiration  on  February  29,  1936. 

C.  G.  Fenwick 

THE  NEW  NEUTRALITY  LEGISLATION  ^ 

After  much  debate  and  as  the  result  of  several  compromises.  Congress 
passed  Senate  Joint  Resolution  No.  173  which  was  approved  on  August  31, 
1935.  The  resolution  combines  certain  provisions  foimd  in  a  number  of 
different  bills  which  had  been  introduced  during  the  session.  Its  first  section, 
dealing  with  arms  embargoes,  is  temporary,  ceasing  to  be  effective  on  Febru- 
ary 29,  1936.  Its  second  section  creates  a  National  Mimitions  Control 
Board  to  function  continuously  for  the  licensing  of  the  import  and  export  of 
arms  and  munitions.  Its  four  other  substantive  sections  lay  down  rules 
regulating  the  conduct  of  persons  during  periods  in  which  the  United  States 
is  neutral. 

*  Text  of  the  Act  in  Public  Res.  No.  67,  Senate  Rep.  No.  1419,  74th  Cong.,  let  seas,  and 
Department  of  State,  Treaty  Information  Bulletin  No.  71,  p.  7. 
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Between  January  10  and  August  17, 1935,  five  bills  were  introduced  in  t 
Senate  and  ten  in  the  House  dealing  with  the  general  subject  covered  by  tl 
Act.^  Of  these  bills,  two  dealt  solely  with  the  prohibition  of  loans  and  cred 
to  belligerents  when  the  United  States  is  neutral,  and  three  others  includ 
such  prohibition  with  other  provisions.  This  subject  is  not  covered  in  t 
final  Act.  Eight  bills  dealt  with  arms  embargoes;  of  these,  only  Mr.  ii 
Reynolds'  H.  J.  Res.  386  would  have  given  the  President  authority  to  d 
criminate  between  belligerents  in  applying  such  an  embargo.  This  discretio 
ary  authority  was  desired  by  the  administration.  If  it  had  been  granted,  t 
President  would  have  been  free,  if  he  so  desired  and  if  occasion  arose,  to  ass; 
in  the  application  of  sanctions  imposed  by  the  Lieague  of  Nations.  The  actii 
of  Congress  in  making  the  embargo  applicable  to  both  or  to  all  belligeren 
reiterates  the  attitude  previously  indicated  in  the  Senate  on  this  subject,'  b 
the  temporary  nature  of  this  section  shows  that  the  debate  on  the  genei 
policy  involved  is  not  settled  but  awaits  the  next  session  of  Congress.  T 
temporary  compromise  was  designed  to  afford  some  applicable  rule  in  case  w 
broke  out  between  Italy  and  Ethiopia.  It  was  the  final  result  of  long  di 
cussion  between  the  Senate  Committee  on  Foreign  Relations  and  ofSciab 
the  Department  of  State. 

Section  1  of  the  Act  as  passed,  wisely  avoids  the  attempts  made  in  some  < 
the  bills  to  catalogue  arms,  ammunition  and  implements  of  war,  leaving  it 
the  President  to  make  an  enumeration.  It  also  leaves  to  the  President  ti 
choice  of  the  time  at  which  his  proclamation  shall  issue,  since  this  may  I 
either  ''upon  the  outbreak  or  during  the  progress  of  war."  It  leaves  hi 
further  discretion  as  to  extending  the  embargo  to  states  which  have  becoD 
involved  in  the  war  after  the  date  of  his  proclamation.  It  is  conceivable  th; 
he  might,  for  example,  proclaim  an  embargo  upon  the  outbreak  of  war  betwo 
Italy  and  Ethiopia  and  refrain  from  extending  it  to  other  members  of  tl 
League  who  might  subsequently  become  involved  through  the  application  < 
sanctions  imder  Article  16,  or  otherwise.    This  Section  1  is  also  wisely  frame 

'S.  J.  Res.  20,  introduced  by  Mr.  King,  Jan.  10;  8.  J.  Res.  99,  by  Mr.  Nye  and  1^ 
Clark  on  April  9;  S.  J.  Res.  100  by  the  same  on  same  date;  8.  J.  Res.  120  by  the  aaz 
on  May  7;  8.  2998  by  Messrs.  Pope,  Nye,  Bone,  George,  and  Clark  on  May  13;  H. 
Res.  239  by  Mr.  Maverick  on  April  6;  H.  J.  Res.  259  by  the  same  on  April  24;  H.  J.  R< 
266  by  Mr.  Fish  on  April  29;  H.  J.  Res.  267  by  the  same  on  same  date ;  H.  R.  2068  by  h 
Knutson  on  Jan.  3;  H.  R.  7125  by  Mr.  Kloeb  on  March  29;  H.  R.  7344  by  Mr.  Burdick  < 
April  8;  H.  R.  8788  by  Mr.  McReynolds  on  July  9;  H.  R.  8979  by  Mr.  Tinkham  < 
July  29;  H.  J.  Res.  386  by  Mr.  McReynolds  on  August  17. 

'  See  Woolsey,  ''The  Burton  Resolution  on  trade  in  munitions  of  war,"  this  JotTBMi 
Vol.  22  (1928),  p.  611;  Borchard,  'The  arms  embargo  and  neutrality,"  ibid,.  Vol. : 
(1933),  p.  293;  J.  B.  Moore,  "The  New  Isolation,"  UM,,  p.  622;  Fenwick,  'The  an 
embargo  against  Bolivia  and  Paraguay,"  ibid.,  Vol.  28  (1934),  p.  536.  See  also  Brig 
and  Buell,  "American  Neutrality  in  a  Future  War,"  Foreign  Policy  Reports,  April  1 
1935,  pp.  31-32. 
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in  that  exports  are  prohibited  not  only  to  the  belligerent  states,  but  also  "to 
any  neutral  port  for  trans-shipment  to,  or  for  the  use  of,  a  belligerent  country." 
It  should  be  realized,  however,  that  this  throws  upon  the  neutral  government 
of  the  United  States  the  difficult  task  of  discovering  the  cases  of  continuous 
voyage  and  ultimate  destination  which  have  troubled  prize  courts  for  more 
than  a  century  and  a  half.  At  the  same  time,  it  does  not  attempt  to  settle 
the  crucial  issue  of  the  definition  of  contraband,  although  the  President  would 
have  the  power,  if  he  chose  to  exercise  it,  of  taking  as  a  test  of  "implements  of 
war"  the  categories  contained  in  belligerent  contraband  lists.  There  is  noth- 
ing novel  in  a  neutral  assuming  the  duty,  not  imposed  by  international  law,  of 
prohibiting  its  nationals  from  engaging  in  the  contraband  trade.^  It  remains 
to  be  seen  whether  the  United  States  is  prepared  to  relinquish  its  opposition 
to  the  indefinite  extension  of  contraband  lists  and  to  the  attempted  abolition 
of  the  distinction  between  absolute  and  conditional  contraband. 

Section  3  of  the  Act  reinforces  the  penalties  provided  in  section  1,  by  mak- 
ing it  imlawful  for  American  vessels  to  carry  arms,  etc.,  in  violation  of  the 
proclamation  which  the  President  must  issue.  Since  the  proclamations  imder 
section  1  become  ineffective  on  February  29, 1936,  section  3  is  also  ineffective 
after  that  date.  This  section  3  is  designed  to  eliminate  a  possible  cause  of 
involvement  of  the  United  States  through  the  capture  or  sinking  of  American 
vessels.  To  be  fully  effective  in  case  of  war,  it  would  be  necessary  for  the 
Government  of  the  United  States  to  come  to  an  agreement  with  the  bellig- 
erents upon  some  distinctive  marking  which  would  show  that  American 
vessels  at  sea  were  not  evading  the  statute  and  were  therefore  not  carrying 
arms,  etc.  Again  the  question  of  contraband  comes  imder  consideration  as 
well  as  the  law  of  blockade. 

Section  4  extends  the  authority  and  duty  of  the  President  with  respect  to 
vessels  whether  domestic  or  foreign,  which  are  suspected  of  being  about  to 
carry  supplies  to  a  belligerent  warship,  supply  ship  or  tender.  The  Presi- 
dent may  require  such  vessel  to  give  bond  conditioned  on  the  non-delivery 
of  supplies  to  any  such  belligerent  ship.  If  it  be  foimd  that  a  vessel  has 
violated  its  bond,  the  President  may  thereafter  forbid  its  departure  from  a 
port  of  the  United  States  "during  the  duration  of  the  war."  This  section  is 
applicable  when  there  is  not  sufficient  evidence  to  justify  the  original  deten- 
tion of  the  vessel  imder  the  provisions  of  the  Act  of  Jime  15,  1917.  This 
section  might  prove  of  value  in  enabling  the  United  States  to  fulfill  its  present 
obligations  as  a  neutral  regarding  the  existence  in  the  United  States  of  a 
belligerent  base  of  supplies.  The  efficacy  in  particular  situations  may  be 
doubted.  It  should  be  noted  further  that  the  President's  action  imder  this 
section  depends  upon  his  judgment  that  it  will  "serve  to  maintain  peace 
between  the  United  States  and  foreign  nations,  or  to  protect  the  commercial 

*  Woolsey,  "The  Burton  Resolution  on  trade  in  munitions  of  war,"  this  Journal,  Vol. 
22  (1928),  p.  611. 
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interests  of  the  United  States  and  its  citiiens,  or  to  promote  the  security 
the  United  States." 

Upon  the  basis  of  a  like  judgment,  under  section  5,  the  President  may  reg 
late  the  entry  into  and  the  departure  from  American  waters  of  "submarii 
of  a  foreign  nation";  this  provision  is  not  limited  to  belligerent  submarin 
Again  imder  the  same  conditions,  with  an  added  Q>ecification  regarding  t 
''protection  of  the  lives  of  citisens  of  the  United  States,"  the  President  shi 
under  section  6,  proclaim  that  ''no  citisen  of  the  United  States  shall  trai 
on  any  vessel  of  any  belligerent  nation  except  at  his  own  risk,  unless  in  i 
cordance  with  such  rules  and  regulations  as  the  President  shall  prescrih 
Exception  is  made  for  citiiens  commencing  a  voyage  before  the  date  of  t 
President's  proclamation  and  having  no  opportunity  to  discontinue  iha 
voyages  and  for  citisens  returning  to  the  United  States  from  a  foreign  coa 
try  within  ninety  days  of  the  date  of  the  proclamation.  This  section,  or : 
counterpart,  is  foimd  in  a  number  of  the  other  bills  and  reflects  a  determiii 
tion  not  to  permit  the  United  States  to  become  involved  throuf^  anotli 
tragedy  like  that  of  the  Lusitania.  It  may  require  some  popular  educate 
to  overcome  the  probable  attitude  of  the  jingoes  who  mi|^t  insist  on  reven 
if  American  lives  were  lost  by  submarine  sinkings  of  merchant  vessels  evi 
despite  the  statutory  warning;  many  stranger  tilings  have  happened  in  wi 
time. 

Section  2  of  the  Act  was  (H*iginally  found  in  separate  bills  and  its  inthmi 
in  this  Act  is  due  to  legislative  exigencies  rather  than  to  any  close  or  logic 
relationship.  It  is  partly  the  result  of  the  investigations  of  the  Nye  Cof 
mittee  and  is  a  first  step  along  the  line  of  enabling  the  United  States  to  a 
effectively  in  the  control  of  the  munitions  traffic,  particularly  with  referen 
to  international  conventions  for  its  regulation  and  restriction.  The  N 
tional  Mimitions  Control  Board  which  is  established,  is  composed  of  ti 
Secretary  of  State  as  chairman,  and  the  Secretaries  of  the  Treasury,  Wi 
the  Navy  and  Commerce.  All  persons  dealing  in  arms,  mimitions  or  imp! 
ments  of  war  must  register  with  the  Secretary  of  State  every  five  years.  1 
export  or  import  of  such  goods  is  permitted  except  under  license,  but  licens 
can  not  be  refused  to  registered  persons  imless  the  export  or  import  in  qoc 
tion  would  violate  a  treaty  or  statute  of  the  United  States.  Purchases  < 
behalf  of  the  United  States  may  be  made  only  from  registered  persons.  T 
President,  on  the  advice  of  the  Board,  is  authorized  to  proclaim  a  list  of  am 
mimitions  and  implements  of  war  for  the  purposes  of  this  section.  Appa 
ently  such  list  need  not  coincide  with  a  list  proclaimed  under  Article  1 1 
purposes  of  the  embargoes.  The  Board  is  to  make  an  annual  report  to  Co 
gross,  giving  full  information  regarding  registration  and  licenses. 

As  a  piece  of  neutrality  legislation,  this  Act  is  haphasard  and  incomple 
The  most  regrettable  feature  of  the  present  situation  is  the  fact  that  t 
Department  of  State  and  the  Congress  before  beginning  their  recent  studies 
the  problem,  allowed  so  many  years  to  pass  without  commencing  the  long  a 
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detailed  consideration  which  is  essential  to  any  real  solution.  The  need  for 
further  study  is  recognised  in  the  statement  issued  by  the  President  upon 
signing  the  bill :  ^ 

In  several  aspects  further  careful  consideration  of  neutrality  needs 
is  most  desirable,  and  there  can  well  be  an  expansion  to  include  provi- 
sions dealing  with  other  important  aspects  of  our  neutrality  policy  which 
have  not  been  dealt  with  in  this  temporary  measure. 

The  President  also  properly  noted  that  the  legislation  was  a  response  to  the 
expressed  desire  of  the  American  people  to  avoid  being  drawn  into  another 
war.  The  difSculties  of  that  problem  are  apparent  to  any  one  who  has  read 
Mr.  Walter  Millis's  The  Road  to  War,  whether  or  not  he  agrees  with  all  of 
the  statements  and  points  of  view  in  that  important  book.  The  Harvard 
Research  in  International  Law  has  determined  to  devote  the  next  three  years 
to  a  study  of  the  neutrality  problem.  No  one  can  tell  whether  so  long  a  study 
as  is  necessary  can  take  place  before  the  necessity  for  further  legislation  is 
upon  us.  Aside  from  much  complicated  technical  detail,  for  which  some  of 
the  unpassed  bills  offer  interesting  solutions,  there  is  the  broad  question  of 
the  fundamental  policy  which  the  United  States  is  to  pursue.  The  President 
in  his  statement  suggests  that  "the  wholly  inflexible  provisions  of  Section  I 
of  this  act  might  have  exactly  the  opposite  effect  from  that  which  was  in- 
tended. In  other  words,  the  inflexible  provisions  might  drag  us  into  war  in- 
stead of  keeping  us  out."  This  suggests  further  consideration  of  a  policy  of 
cooperation  in  the  imposition  of  sanctions.  Such  cooperation  implies  that 
there  is  somebody  to  cooperate  with;  presiunably  such  body  would  be  ihe 
League  of  Nations.  An  impartial  embargo  such  as  this  Act  calls  for  tempo- 
rarily, would  not  seriously  hinder  the  League  in  imposing  certain  economic 
sanctions ;  it  would  constitute  merely  a  negative  attitude  of  non-assistance. 
It  might  constitute  a  hindrance  if  the  League  should  attempt  a  total  economic 
blockade  and  if  the  President  should  draw  up  a  restricted  list  of  munitions 
and  implements  of  war.  If  the  members  of  the  League  are  not  able  to  reach 
unanimous  or  substantial  agreement  on  applying  sanctions,  the  question  re- 
mains whether  the  United  States  would  be  inclined  to  join  with  a  smaller 
group  in  taking  sides.  If  this  possibility  be  excluded,  there  remains  the 
further  question  whether  neutrality  itself,  may  not,  through  the  cooperative 
action  of  all  neutrals,  serve  to  shorten  the  duration  of  war  or  to  limit  its  scope. 
At  present  the  Act  seems  to  be  hailed  by  the  isolationists  as  a  victory  for 
their  cause  and  it  is  correspondingly  disappointing  to  the  international  co- 
operationists  and  to  those  members  of  Congress  who  wished  to  go  much 
further  in  framing  measures,  within  the  scope  of  neutrality,  designed  to  keep 
the  United  States  from  becoming  involved  through  the  traditional  quarrels 
over  neutral  rights.  War  between  Italy  and  Ethiopia  alone  will  not  seriously 
test  the  neutrality  of  the  United  States  unless  members  of  the  League  resort 

'  Press  Releases,  Department  of  State,  August  31, 1935,  p.  162. 
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to  sanctions.  In  this  connection,  it  should  be  noted  that  the  Act  places  upc 
the  President  the  duty  of  determining  when  war  exists;  we  may  see  moa 
instances  of  ''acts  of  war"  without  a  state  of  war.  For  more  tlian  one  reasc 
it  is  to  be  hoped  that  this  fragmentary  legislation  will  be  superseded  before 
is  fully  tested.^ 

Philip  C.  Jebsup 

international  revolution 

In  our  preoccupation  concerning  specific  disputes  between  nations  ai 
particular  problems  afFecting  the  law  of  nations,  we  are  in  danger  of  ignorii 
the  great  social  movements  of  a  tidal  or  seismic  nature  which  may  so  pr 
foimdiy  alter  the  nature  of  international  society  as  to  affect  even  the  raise 
d*itre  of  international  law  itself.  Questions  of  national  prestige,  boimdarie 
territorial  ambitions  and  aggression,  or  even  of  world  organisation,  may  h 
come  of  lesser  significance  in  the  face  of  a  "new  world  order."  If  the  has 
interests  of  men  are  changed,  it  necessarily  follows  that  the  basic  law  to  pn 
tect  those  interests  must  change.  An  international  law  created  when  sovei 
eigns  and  sovereign  rights  were  dominant  cannot  remain  unchanged  whc 
class  interests  become  predominant  over  national  sovereign  interests.  ] 
would  seem  essential  occasionally  to  reflect  on  the  new  social  and  economi 
principles  which  are  in  process  of  emergence  at  this  time  of  general  unrei 
and  the  apparent  disintegration  of  civilization  itself. 

Mexico  fmnishes  an  excellent  object  lesson  for  our  purpose.  A  genuii 
social  upheaval,  a  progressive  evolution  is  going  on  botli  because  of,  and  i 
spite  of,  the  successive  typical  revolutions  which  have  occurred  since  tl 
historically  significant  overthrow  of  the  regime  of  Porfirio  Dia»  in  1911 
We  now  have  suflScient  perspective  to  see  that  the  Revolution  of  1910  marke 
the  end  of  the  era  of  the  Spanish  Conquest  and  the  emancipation  of  the  Mex 
can  Indian.  Without  conscious  formulation  of  the  aims  of  this  epoch; 
revolution,  or  the  ability  to  articulate  its  ideals,  the  people  of  Mexico  ai 
feeling  their  way  from  mediaevalism  to  a  new  social  order  which  no  one  ca 
adequately  comprehend  or  foretell. 

The  Mexican  Indian  is  rapidly  becoming  self-conscious  and  definite! 
aware  of  the  nature  of  the  wrongs  he  has  suffered  dining  the  centuries  folloii 
ing  the  arrival  of  Cortez.  His  first  concern,  naturally,  has  been  to  escai 
from  the  abject  state  of  virtual  slavery  whereby  his  labor  was  controllc 
through  the  nefarious  system  of  hopeless  indebtedness  to  his  employer.  Tl 
indignity  and  injustice  of  this  archaic  system  are  only  too  apparent.  His  ne3 
concern  has  been  to  recover  possession  of  the  commimal  lands  which  gradual) 
were  appropriated  and  distributed  among  the  big  landowners.  His  desu 
would  seem  to  be  in  the  direction  of  private  ownership  rather  than  of  a  retur 

•  The  President  issued  a  proclamation  under  Section  1  of  the  Act  on  Oct.  5,  1935  (tc 
in  New  York  Times,  Oct.  6) ;  and  a  further  proclamation  on  the  same  day  under  Section 
of  the  Act  (tbtd.,  Oct.  7). 
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to  the  communal  system.  And  thirdly,  the  Mexican  laborer  is  beginning  to 
recognize  that  he  has  never  been  paid  what  would  be  fairly  considered  a  living 
wage  and  is  consequently  convinced  of  the  value  of  labor  organization  to  assist 
him  in  his  fight  for  economic  independence. 

The  rectification  of  these  three  injustices — of  slavery,  of  the  confiscation 
of  lands,  and  the  payment  of  insuflScient  wages — ^inevitably  involves  fresh 
injustices  to  property  owners  and  investors,  and  obUgations  of  a  contractual 
nature,  which  led  investors  and  particularly  many  foreign  investors  to  ad- 
vance the  money  needed  in  the  development  of  various  agricultural  and  in- 
dustrial undertakings,  have  virtually  been  repudiated.  American  investors 
in  the  oil  industry  have  especially  suffered  by  reason  of  Mexican  legislation 
to  restore  to  the  Mexican  people  what  they  consider  to  be  their  rightful  patri- 
mony. Without  seeking  to  palliate  these  arbitrary  acts  of  injustice  to  the 
landowners  and  investors  we  cannot  be  blind,  however,  to  the  fact  that  there 
exists  a  vague  conviction  that  rights  which  originated  in  accordance  with  a 
brutal  social  and  economic  philosophy  cannot  decently  be  considered  of  a 
permanent  nature.  The  liquidation  of  centuries  of  injustice  may  not  be 
expected  to  be  accomplished  with  ease  or  in  a  way  gratifying  to  the  privileged 
classes.  Vested  interests  can  never  be  readily  reconciled  to  the  loss  of  any 
of  their  privileges. 

It  is  inevitable,  of  course,  that  reforms  of  so  vital  a  nature  can  only  be 
brought  about  in  a  thorough  and  effective  manner  by  a  process  of  general 
popular  education.  This  process  of  the  education  of  masses  of  people  long  in 
sodden  ignorance  and  having  a  shattered  morale  most  unfortunately  must 
entail  lamentable  results.  Desires  and  demands  are  created  which  obviously 
can  only  be  qualified  as  radical  when  viewed  from  the  vantage  point  of  a  con- 
servative and  reactionary  state  of  society  and  mental  outlook.  Once  the 
giant  is  awake  and  conscious  of  his  strength  he  is  boimd  to  strike  out  against 
anything  which  he  regards  as  inimical  to  his  rights  and  aspirations.  It  is 
difScult  for  a  giant  with  a  child-mind  to  be  considerate  and  just.  Former 
benefactors  and  friends  are  quite  as  likely  to  suffer  from  his  violence  as  his 
avowed  enemies.  Nothing  is  so  harmful  in  its  results  as  a  blind  sense  of 
injustice  when  stimulated  by  the  new  wine  of  radical  education.  In  Mexico, 
whether  rightly  or  not,  the  common  laborer  has  been  led  to  view  the  Church 
as  the  friend  of  reaction  and  of  the  vested  interests.  He  is  not  aware,  ap- 
parently, of  any  marked  sympathy  of  the  Church  with  his  aspirations  for  a 
new  social  order.  His  education  has  been  taking  the  form  of  a  new  intoler- 
ance and  a  new  dogmatism  which  would  enslave  the  human  mind  quite  as 
disastrously  as  older  forms  of  intolerance  and  dogmatism. 

The  salient  aspect  of  the  Mexican  revolution,  as  well  as  of  the  social  revolu- 
tion which  is  occurring  throughout  the  world,  is  a  growing  class-consciousness 
which  cuts  right  across  political  organizations  and  all  social  institutions. 
This  can  only  result  in  a  general  demoralization  and  a  gradual  disintegration 
of  accepted  institutions  and  ideals.    The  state  as  a  necessary  and  desirable 
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organism  for  the  protection  of  the  interests  of  all  members  of  society  cei 
in  large  measure  to  maintain  its  raison  (Titre  when  the  mass  of  the  pec 
become  imbued  with  the  idea  that  there  can  be  but  one  class.  And  this  cb 
consciousness,  this  class  hatred,  naturally  takes  on  a  portentous  char» 
when  it  sweeps  across  natural  frontiers  and  exalts  the  rights  of  ihe  woil 
of  the  world  as  against  all  other  rights. 

The  most  marked  consequence  of  world  unrest  and  this  spirit  of  so 
revolution  would  seem  to  consist  in  an  extraordinary  lessening  of  respect 
all  authority,  whether  in  politics,  economics,  social  institutions,  educat 
the  Church,  and  the  home  itself.  Statesmen  in  countries  where  democr 
still  holds  sway  no  longer  speak  with  convincing  authority,  either  in  intei 
affairs  or  external  relations.  With  the  bewildering  exception  of  a  few  fas 
states,  there  is  generally  evident  a  disquieting  mass  movement  of  class-c 
scious  people  in  opposition  to  what  has  heretofore  been  regarded  as  stric 
national  interests.  We  are  now  in  an  age,  apparently,  when  govemmc 
no  longer  talk  to  governments,  nor  states  to  states,  but  when  peoples,  or  rat 
masses  of  peoples,  speak  and  appeal  directly  to  each  other.  This  can  o: 
mean  the  gradual  destruction  of  the  very  foundations  of  international  1 
in  the  sense  of  a  law  prevailing  between  nations.  The  tendency  no^ 
plainly  to  lay  emphasis  on  the  dignity  and  the  interests  of  the  individual  i 
of  the  class  to  which  he  belongs  rather  than  to  national  interests  as  a  wh< 
Law  is  being  regarded  very  widely  not  as  a  logical  evolution  for  the  protect 
of  rightful  interests  laboriously  created  and  conscientiously  respected,  I 
rather  as  a  temporary  instrument  for  the  accomplishment  of  arbitrary  en 
We  can  no  longer  say  with  assurance  that  the  object  of  civil  society  is  ac 
ally  "a  government  of  law  and  not  of  men." 

All  this  is  vividly  epitomized  in  the  case  of  the  Russian  Soviet  Union  wh 
has  succeeded  not  merely  in  putting  radical  ideas  into  effect  within  its  o 
boundaries,  but  in  serving  as  a  loudspeaker  to  broadcast  throughout  the  wo 
the  inchoate  convictions  and  aspirations  of  millions  of  workers  in  many  lai 
who  are  rapidly  becoming  more  class-conscious  than  nationally  minded. 

When  a  nation  of  one  hundred  and  sixty  millions  takes  possession  of 
land  and  of  all  industry,  engages  in  long-term  national  economic  planni 
owns  ships,  engages  actively  in  international  trade,  converting  diplom 
into  commercial  agents  and  political  missionaries,  the  effects  on  intematio 
interests  and  upon  the  law  which  must  govern  those  interests  cannot  fail 
be  far-reaching.  All  accepted  theories  of  government,  economics,  and  soc 
relations  are  bound  to  be  rudely  challenged.  Whether  we  are  sympathc 
or  not  to  this  international  revolution,  we  must  candidly  acknowledge  tl 
the  world  is  in  the  throes  of  a  social  upheaval  that  defies  either  analysis 
control.  It  may  well  be  that  an  entirely  new  basis  of  international  soci< 
is  being  laid  in  place  of  nationalism  which  may  require  a  new  kind  of  1 
to  regulate  the  relations  of  the  diverse  peoples  of  the  world.  In  that  even 
ality,  we  would  be  better  occupied  as  students  of  international  relations 
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seeking  to  accommodate  e3dstmg  rules  of  international  law  to  this  new  world 
order  than  in  attempting  to  codify  these  rules  or  to  hold  fast  to  a  stereotyped 
system  of  law  no  longer  applicable.  The  rule  of  rebus  sic  stantibus  would 
seem  to  be  susceptible  to  a  much  wider  and  profounder  philosophical  inter- 
pretation than  we  may  have  thought  possible.  It  is  surely  imperative  to 
revise  our  methods  of  analysis  and  exposition  of  the  law  of  nations.  Who 
knows  whether  a  new  jus  gentium  may  not  be  in  rapid  process  of  evolution? 

PHnjp  Mabshall  Bbown 

THE  DBPORTATIOR  OF  ALIER8 

In  the  closing  hours  of  the  first  session  of  the  Seventy-fourth  Ck)ngres8,  the 
enactment  of  the  bill  to  ameliorate  the  application  of  our  laws  relative  to  the 
deportation  of  undesirable  aliens  ^  was  inevitably  brushed  aside  to  make  way 
for  legislation  of  more  urgent  necessity  or  greater  political  importance.  This 
failure  would  have  made  it  imperative  for  the  Secretary  of  Labor  to  apply 
the  existing  regulations  in  all  their  rigidity  and  harshness  and  to  deport  a 
considerable  nimiber  of  deserving  aliens,  to  the  misery  of  the  individuals  con- 
cerned as  well  as  to  the  shame  of  the  government  responsible  for  such  in- 
humane action. 

In  order  to  prevent  this  injustice,  Congress  did  well  to  adopt  the  following 
resolution:* 

Whereas  during  the  past  two  years  the  Department  of  Labor  has 
stayed  the  deportation  of  some  two  thousand  six  hundred  hardship  cases 
of  aliens  technically  subject  to  deportation  whose  deportation  would  in- 
volve the  separation  of  many  families,  leaving  approximately  seven 
thousand  dependent  relatives  here,  of  whom  approximately  five  thou- 
sand are  wives  and  minor  children,  pending  consideration  by  Congress  of 
certain  proposed  legislation;  and 

Whereas  the  House  Committee  on  Immigration  and  Naturalization 
on  June  18,  1934,  unanimously  adopted  a  resolution  urging  the  con- 
tinued stay  of  deportation  in  such  cases  pending  such  time  as  the  Con- 
gress required  for  a  further  opportunity  to  study  the  problem;  Therefore 
be  it 

Resolved,  That  in  order  that  the  Congress  may  have  adequate  time  to 
consider  the  proposed  legislation,  the  Conmiissioner  of  Inmiigration  and 
Naturalization  be  requested  to  continue  the  stay  of  deportation  until 
March  1,  1936,  in  the  cases  of  aliens  of  good  character,  excepting  those 
involving  a  question  of  moral  turpitude,  in  which  deportation  would 
result  in  unusual  hardship;  and  be  it  further 

Resolved,  That  on  or  before  January  15, 1936,  the  Conmiissioner  sub- 
mit to  the  Congress  for  its  consideration  a  list  of  all  cases,  excepting 
those  involving  a  question  of  moral  turpitude,  stayed  up  to  and  includ- 
ing December  31,  1935,  and  to  submit  a  list  of  nameis  of  all  cases,  to- 

1  H.  R.  8163  and  S.  2969  "a  bill  to  authorize  the  deportation  of  criminals,  to  guard  against 
the  separation  from  their  families  of  aliens  of  the  non-criminal  classes,  to  provide  for  legaLLi- 
ing  the  residence  in  the  United  States  to  certain  classes  of  aliens,  and  for  other  purposes." 

s  H.  Res.  350,  adopted  Aug.  23,  1935. 
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gether  with  the  full  and  complete  file  of  each  name  and  case,  and  all  fa 
pertaining  to  same. 

That  Congress,  harassed  with  major  problems  of  legislation,  was  prevai 
upon  to  take  this  action  in  the  midst  of  the  slaughter  of  many  a  meritorii 
measure  was  imdoubtedly  due  to  the  vigilance  and  energy  of  Col.  Daniel 
MacCormack,  Commissioner  of  Immigration  and  Naturalisation,  v 
naturally  stood  aghast  at  the  thought  of  finding  himself  compelled  to  dep 
80  many  innocent  persons  to  the  detriment  of  the  true  interests  of  his  co^ 
try  and  the  real  purpose  of  its  laws.  For  who  will  be  so  bold  as  to  prodi 
that  the  laws  of  the  United  States  would  knowingly  provide  for  the  sepa 
tion  of  a  minor  from  his  parents  or  deport  the  breadwinner  and  leave  his 
pendents  in  want!  No  doubt  the  bill  will  be  adopted  substantially  in  1 
same  form  in  the  session  which  meets  next  January. 

An  important  effect  of  the  proposed  legislation  will  be  to  make  it  possi 
to  deport  certain  classes  of  criminals  who  now  go  free.  Such  are  offend 
against  State  narcotic  laws.  At  present  violators  of  Federal  narcotic  a 
are  deportable,  but  violators  of  State  narcotic  acts  are  not.  When  this  I 
has  been  adopted,  any  alien  who  has  been  convicted  of  a  crime  involvi 
moral  turpitude  within  five  years  of  the  institution  of  deportation  proc» 
ings  against  him  may  be  deported.  The  existing  law  has  several  qualifi< 
tions  which  permit  criminals  within  the  scope  of  its  reasonable  provisions 
escape  its  application  and  remain.  In  cities,  where  corrupt  politicians  c 
influence  the  judges  they  help  to  elect,  the  existing  regulations  favor  t 
alien  criminal  at  the  expense  of  the  American  citizenry.  For  example,  t 
judge  who  sentences  an  alien  may  by  a  simple  recommendation  to  the  Seci 
tary  of  Labor  prevent  deportation.  In  order  to  decide  upon  such  cases  a 
others,  it  is  proposed  to  set  up  a  quasi-judicial,  interdepartmental  committ 
with  representatives  from  the  Departments  of  Labor,  State,  and  Justi< 
This  would  ensure  a  better  application  of  the  regulations  and  relieve  t 
Secretary  of  Labor  of  an  onerous  and  politically  dangerous  responsibility 

What  could  be  more  absurd  than  the  present  regulation  which  requii 
those  who  enter  as  students  or  temporary  visitors  to  leave  the  country  ai 
re-enter  before  they  will  be  permitted  to  remain  permanently.  This  n 
has  been  applied  even  to  those  non-quota  aliens  who  marry  an  America 
They  must  one  and  all  depart  for  re-entry  before  they  can  become  citisens 
permanent  residents.  We  need  another  poem  of  Evangeline  to  portray : 
the  misery  these  inhumane  regulations  have  caused.'  The  effect  of  the  pi 
posed  legislation  will  not  be  to  increase  the  sum  total  of  our  immigration 
rather  the  contrary.  It  will  moreover  carry  out  what  is  certainly  the  spi 
and  intent  of  our  laws  and  institutions — namely,  to  treat  everyone  under  o 
control,  be  he  citizen  or  alien,  with  justice  and  humanity. 

Ellebt  C.  Stowell 

'  C/.  Appendix  I  contained  in  a  letter  from  the  CDmmissioner  of  Immigration  and  Natun 
isation,  dated  May  29, 1935,  and  addressed  to  Senator  Marcus  A.  Coolidge,  Chainnan  of  ti 
Senate  Committee  on  Immigration. 
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THE  DENUNCIATION  OP  THE  DISARMAMENT  CLAUSES  OP  THE 

TREATY  OP  VERSAILLES 

The  action  taken  on  March  16  by  Chancellor  Hitler  in  reestablishing  com- 
pulsory military  service  in  Germany  and  thus  informally  repudiating  the 
disarmament  clauses  of  the  Treaty  of  Versailles  is,  it  would  appear,  destined 
to  take  its  place  beside  the  action  of  Russia  in  1870  as  one  of  the  famous 
''incidents"  which  mark  the  historical  development  of  international  law,  if 
law  can  be  said  to  be  "developed"  by  its  breach  as  well  as  by  its  observance. 
Under  the  caption  of  ''Claitaula  rebiia  sic  stantibiis*'  one  treatise  on  interna- 
tional law  after  another  has  cited  the  repudiation  by  Russia  in  1870  of  the 
provisions  of  the  treaty  of  1856  relating  to  the  neutralization  of  the  Black 
Sea  and  imposing  a  restriction  upon  Russia  in  respect  to  keeping  armed 
vessels  in  that  sea.  When  the  Great  Powers  met  in  London  at  the  close  of 
the  Franco-Prussian  War  they  allowed  Russia  to  have  her  way;  but  they  ad- 
ministered a  rebuke  to  her  in  the  form  of  a  declaration  asserting  that  "it  is  an 
essential  principle  of  the  law  of  nations  that  no  Power  can  liberate  itself  from 
the  engagements  of  a  treaty,  nor  modify  the  stipulations  thereof,  unless  with 
the  consent  of  the  contracting  Powers,  by  means  of  an  amicable  arrange- 
ment." 

The  denimciation  of  the  disarmament  provisions  of  the  Treaty  of  Versailles 
was  not  based  upon  an  "essential  change  of  circumstances"  but  upon  the 
alleged  failure  of  the  other  parties  to  the  treaty  to  live  up  to  the  obligations 
of  disarmament  assumed  by  them.  That  these  obligations  were  vague  as  to 
scope  and  indeterminate  as  to  time  did  not  affect  their  fundamental  char- 
acter; and  there  would  seem  to  be  little  doubt  that  they  had  not  been  carried 
out  at  the  time  Germany  took  action,  whatever  justification  might  be  alleged 
on  the  part  of  the  several  Powers  for  their  failure  to  do  so.  In  this  connec- 
tion it  is  important  to  note  that  negotiations  had  been  in  progress  for  a  num- 
ber of  years  looking  to  the  fulfillment  of  the  obligations  upon  the  other 
Powers  to  reduce  their  armaments.  In  consequence,  the  issue  put  forward 
by  Germany  of  a  prior  breach  of  treaty  by  the  other  parties  becomes  a  ques- 
tion whether  the  delays  and  postponements  attending  the  negotiations 
were  of  such  a  character  as  to  suggest  an  intention  not  to  live  up  to  the 
agreement. 

In  a  memorandum  addressed  to  the  Coimcil  of  the  League  of  Nations,  pub- 
lished on  April  14,  1935,  the  French  Government  reviewed  the  course  of 
these  negotiations  with  the  object  of  showing  that  they  indicated  a  sincere 
intention  on  its  part  to  live  up  to  its  obligations  in  spite  of  the  difficulties 
with  which  the  Disarmament  Conference,  which  was  in  session  at  Geneva 
at  the  time  of  Germany's  action,  was  confronted.  The  French  note  then 
proceeded  to  condemn  in  strong  terms  the  unilateral  denimciation  of  inter- 
national engagements,  pointing  out  that  if  it  became  general  there  would 
be  no  room  for  any  other  policy  than  that  of  force.  The  Council  was  called 
upon  to  meet  the  "threat  to  international  order"  by  considering  methods  for 
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remed3dng  the  situation  created  by  Qermany's  action  and  for  preventing  he 
recurrence. 

At  its  meeting  on  April  17  the  Council  of  the  League  adopted  iinanimoud] 
a  resolution  embod3ang  the  points  outlined  in  the  French  memorandum 
Denmark  alone  abstained  from  voting.  The  resolution,  after  condemniDi 
in  general  ''any  unilateral  repudiation  of  international  obligations/'  invitet 
the  governments  that  had  approved  the  Anglo-French  proposals  of  Febmai] 
3  to  continue  negotiations  for  the  attainment  of  the  objeets  of  those  pro 
poeals.  More  specifically,  the  resolution  pointed  out  that  '^e  unilaten 
rq>udiation  of  international  obligations  may  endanger  the  very  existence  a 
the  League  of  Nations  as  an  organisation  for  maintaining  peace  and  pro 
moting  security/'  and  it  declared  that  such  repudiation  should,  wh^i  it  borei 
relation  to  engagements  concerning  the  security  of  nations  and  the  main 
tenance  of  the  peace  of  Europe,  %ring  into  play  all  appropriate  measure 
on  the  part  of  the  members  of  the  League  and  within  the  f rameworiL  of  tb 
Covenant."  This  statement  of  principle  was  followed  by  a  recommendatioi 
that  a  committee  be  appointed  to  propose  "measures  to  render  the  Cove 
nant  more  effective  in  the  organisation  of  collective  security,  and  to  d^n 
the  particular  economic  and  financial  measures  which  might  be  applied  in  thi 
future  should  a  State,  whether  a  member  of  the  League  of  Nations  or  not 
endanger  peace  by  unilateral  repudiation  of  its  international  obligations." 

Inpassingitissignificant  to  observe  that,  in  the  note  handed  by  the  Britid 
Foreign  Secretary  to  the  French  Ambassador  on  September  29,  1935,  i 
narrower  interpretation  of  the  question  of  sanctions  was  put  forth.  Tb 
pledge  made  at  Geneva  that  Great  Britain  stood  with  the  League  'Yor  ool 
lective  maintenance  of  the  Covenant  in  its  entirety,  and  in  particular  foi 
steady  and  collective  resistance  to  all  acts  of  unprovoked  aggression"  wai 
repeated;  but  with  the  distinct  qualification  that  it  should  not  apply  to  men 
violations  of  treaties  apart  from  acts  of  aggression.  '*It  is  at  once  evident,' 
said  Sir  Samuel  Hoare,  ''that  procedure  under  Article  16  of  the  Covenant 
appropriate  as  regards  a  positive  act  of  unprovoked  aggression,  is  not  mftd( 
applicable  as  regards  a  negative  act  of  failing  to  fulfill  the  terms  of  a  treaty.' 
The  last  clause  was  clearly  intended  to  cover  the  action  of  Germany  in  re 
pudiating  the  disarmament  provisions  of  the  Treaty  of  Versailles. 

The  resolution  of  the  Council  on  April  17  was  promptly  condemned  b] 
Germany  in  the  form  of  a  note  delivered  to  the  diplomatie  representatives  ii 
Berlin  of  the  thirteen  governments  which  had  participated  in  the  vote  o 
censure.  In  its  note  the  German  Government  ''challenged  the  right  of  tb 
governments  which  took  part  in  the  resolution  of  April  17  in  the  Coimdil  a 
the  League  of  Nations  to  set  themselves  up  as  judges  of  Germany."  It  sa^ 
in  the  resolution  an  attempt  at  a  new  discrimination  against  Germany  and  i 
rejected  it  "in  the  most  resolute  manner." 

During  the  entire  controversy  little  concern  was  shown  for  the  larger  issi* 
underlying  the  action  of  the  German  Government.     A  great  principle  of  lai 
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was  made  to  suffer  for  lack  of  a  resolute  facing  of  the  practical  conditions 
necessary  to  its  observance.  As  an  abstract  proposition  there  is  nothing  in 
the  relations  of  states  more  sacred  than  the  faithful  observance  of  treaty  ob- 
ligations. A  hirge  number  of  publicists,  among  whom  German  writers  figure 
prominently,  have  made  the  rule  pacta  sunt  servanda  the  very  cornerstone  of 
international  law.  Its  character  has,  indeed,  never  been  regarded  with  the 
same  sacredness  when  applied  to  obligations  arising  from  treaties  of  peace  as 
when  applied  to  other  obligations  of  a  more  voluntary  character.  But  even 
in  respect  to  treaties  of  peace  it  has  been  regarded  as  a  necessary  alternative 
to  grave  evils  and  as  having  in  consequence  a  sort  of  temporarily  sacred 
character  pending  the  adjustment  of  the  subject-matter  of  the  treaty  upon  a 
more  equitable  basis.  It  is  precisely  upon  this  point  that  the  conditions 
were  lacking  for  the  observance  of  the  rule  in  the  particular  instance  of  the 
disarmament  provisions  of  the  Treaty  of  Versailles.  In  the  years  since  1010 
little  progress  has  been  made  towards  the  regulation  of  international  relations 
upon  a  basis  which  would  insure  the  economic  life  of  individual  states  against 
industiial  starvation.  It  is  the  bargaining  power  of  armaments  in  the 
struggle  for  economic  survival  that  gives  meaning  to  the  demand  for  equality 
on  the  part  of  Germany.  Granting,  as  in  the  judgment  of  the  writer  it  must 
be  granted,  that  the  action  of  Germany  was  precipitate  and  a  grave  threat  to 
the  stability  of  law  and  order,  there  remains  the  fact  that  the  community  of 
nations  has  failed  as  yet  to  take  the  constructive  measures  necessary  to  re- 
move the  most  serious  of  the  motives  which  give  vitality  to  the  competition 
in  armaments. 

It  might  be  added  by  way  of  postscript  that  in  the  case  of  the  repudiation 
by  Italy  of  its  international  obligations  towards  Ethiopia  the  commimity  of 
nations  has  faced  the  underlying  issues  more  realistically.  The  repudiation 
itself  could  scarcely  be  more  flagrant.  In  addition  to  the  obligations  of 
Italy  under  the  Covenant  of  the  League  of  Nations,  there  was  the  treaty  of 
1896  by  which  Italy  recognized  the  independence  of  Ethiopia;  there  was  the 
treaty  of  1906  by  which  Italy  undertook,  with  Great  Britain  and  France,  to 
respect  and  to  endeavor  to  preserve  the  independence  of  Ethiopia;  there  was 
the  exchange  of  notes  with  Great  Britain  in  1925  by  which  the  respective 
spheres  of  interest  of  the  parties  in  Ethiopia  were  defined  more  specifically 
and  the  pledge  of  1906  impliedly  renewed;  and  there  was  the  treaty  with 
Ethiopia  of  1928  by  which  Italy  obligated  itself  to  the  arbitration  of  future 
disputes  for  a  period  of  twenty  years.  The  Council  of  the  League,  however, 
when  presented  with  the  problem,  was  not  content  to  insist  upon  the  letter  of 
Italy's  obligations.  It  recognized  the  underl3ang  economic  reasons  for 
Italy's  action  and  it  sought  to  meet  them  in  what  seemed  to  be  the  most 
feasible  way,  by  securing  the  acquiescence  of  the  victim  of  the  threatened 
attack  in  a  series  of  concessions  to  Italy  which  the  Council  felt  gave  to  Italy 
a  large  part  of  the  substance  of  its  demands  without  an  open  and  formal 
limitation  of  the  territorial  integrity  of  Ethiopia.    Whether  the  recom- 
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mendations  of  the  Committee  of  Five  were  just  to  Ethiopia  is  of  course  s 
other  question.  What  is  significant  for  the  development  of  intematioi 
law  is  that  during  the  course  of  the  negotiations  it  was  quite  clearly  rec< 
nixed  that,  if  restraints  are  to  be  put  upon  lawless  conduct,  account  must 
the  same  time  be  taken  of  the  economic  and  social  conditions  which  leac 
particular  state  to  violate  obligations  protecting  the  status  quo.  What  is 
be  regretted  is  that  the  leading  Powers  now  in  possession  of  the  raw  ma 
rials  of  industry  and  of  the  opportimities  for  the  investment  of  capital  a 
for  the  emplo3anent  of  labor  did  not  see  their  way  to  approach  the  probU 
in  a  more  constructive  manner  and  seek  to  assure  at  their  own  expense  rati 
than  that  of  Ethiopia  a  greater  measure  of  economic  security  to  states  whc 
economic  life  is  now  dependent  upon  the  conmierdal  policies  of  oth^  stal 
in  the  uncertain  future.  In  the  formulation  of  such  a  world-wide  "ope 
door''  policy  the  United  States  might  well  be  asked  to  codperate. 

C.  G.  Fenwick 


CHRONICLE  OF  INTERNATIONAL  EVENTS 

Fob  thb  Pbbiod  Mat  I^-Augxtst  15, 1035 

(Including  earlier  events  not  previously  noted) 

WITH  REFERENCES 

Abbreviations:  B.  /.  N,,  Bulletin  of  International  News;  C.  S,  Monitor,  Christian  Science 
Monitor;  Clunet,  Journal  du  droit  international;  Cmd.,  Great  Britain,  Parliamentary 
papers;  Cong,  Ree,,  Congressional  Record;  Cvr,  Hut.,  Current  Histoiy  (New  York  Times); 
Bunype,  L'Europe  Nouvelle;  Bx.  Agr.  Ser,,  U.  S.  Executive  Agre^nent  Series;  Oeneva, 
A  Monthly  Review  of  International  Affairs;  0.  B.  Treaty  Series,  Great  Britain  Treaty 
Series;  /.  L,  O.  B.,  International  Labor  Office  Bulletin;  L.  N.  M.  S,,  League  of  Nations 
Monthly  Summary;  L.  N.  O.  J.,  League  of  Nations  Official  Journal;  L,  N.  T,  S.,  League  of 
Nations  Treaty  Series;  P.  A,  U.,  Pan  American  Union  Bulletin;  Press  reUases,  U.  S.  State 
Department;  R.  A,  /.,  Revue  a^ronautique  international;  T,  I,  B.,  Treaty  Information 
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February,  19S6 

15       CzBCHOSLOVAK  Rbpubuc — Gbbat  Bbitain.    Signed  convention  supplementary  to 

convention  of  Nov.  11,  1924,  to  facilitate  conduct  of  l^gal  proceedings.    CuthO' 

Oooakia,  No.  1, 1035,  Cmd.  4876. 

March,  19S5 
1       Chilb — ^Finland.    Exchanged  notes  at  Santiago  constituting  a  provisional  com- 
mercial  agreement.    L,  N.  M,  8,,  Biay,  1085,  p.  138. 

13  Estonia — ^Tubkbt.  Clearing  agreement  signed  at  Ankara.  L.  N,  M,  8.,  May, 
1035,  p.  138. 

21  Nethbrlands — SwBDBN.    Convention  for  avoidance  of  double  taxation  signed  at 

Stockholm.    L.  N,  M.  8,,  May,  1035,  p.  138. 

22  Bulgaria — ^Finland.    Commercial  agreement  signed  at  Budapest.    L.  N.  M.  8., 

May,  1035,  p.  138. 

27  Brazil — Great  Britain.  Signed  agreement  in  Rio  de  Janeiro  respecting  commer- 
cial payments.    0,  B.  Treaty  8eries,  No.  17  (1035),  Cmd.  4011. 

27  Estonia — ^Poland.  Protocol  regarding  customs  tari£Fs  signed  at  Warsaw.  L,  N. 
M.  S,,  May,  1035,  p.  138. 

April,  19S6 

0       Francs — Great  Britain.    Agreement  signed  at  London  for  reciprocal  exemption 
from  income  tax  of  air  transport  profits.    France,  No.  1, 1035,  Cmd.  4808. 

10  Estonia — Latvia.  Clearing  agreement  signed  at  Tallinn.  L.  N,  M.  8.,  May,  1035, 
p.  138. 

27  Great  Britain — Italy.  Exchanged  notes  regarding  trade  and  payments.  0.  B. 
Treaty  Series,  No.  24  (1035),  Cmd.  4888. 

30  Austria — Great  Britain.  Exchanged  ratifications  of  convention  regarding  ex- 
tradition, supplementary  to  convention  of  Dec.  3, 1873.  0.  B.  Treaty  Series,  No. 
21  (1035). 

May,  19S5 
3        Finland — Great  Britain — ^Northern  Ireland.    Agreement  signed  at  Hebingfors 
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regarding  load  line  certificates  to  which  internatioDal  CQiivention  of  1990  does  not 
aiH>ly.    L.  N.  M,  S,,  May,  1085,  p.  138. 

7       Estonia — ^United  Statbs.    Exchanged  ratifications  of  sujylementary  eztnuiitioo 
treaty  signed  Oct.  10, 1034.    U.  8,  TrmUy  SerieB,  No.  888. 

16  Cebchosloyak  Rspubuo — Rubbea.  Signed  pact  of  mntual  assistance.  Ttmet 
(London),  May  17, 1935,  p.  16;  B,  I.  N.,  May  30, 1035,  p.  10. 

16  SwiTSBRLAND— Unitbd  Statbs.  Ezohaoged  ratifications  of  extradition  treat} 
signed  Jan.  10, 1035.    U.  8.  Treaty  8ene$,  No.  880. 

20  to  Augugt  16  Chaoo  Dibpuis  Bsrwrnof  Boutza  and  Pabaouat.  Second  special  afr 
sembly  of  the  League  of  Nations  to  deal  with  dispute  met  May  20-21,  in  pursuaDGc 
of  resolution  of  its  Advisoiy  Committee  on  March  15.  L,  N.  M,  S,,  Biay,  1035, 
p.  107;  L,  N.  O.  /.,  Spec.  Sup.  No.  135.  On  June  0,  Bolivia  and  Paraguay  accqited 
draft  of  peace  protocol  of  the  neutral  Powers  (Azgentina,  Braiil,  Chile,  Peru,  the 
United  States  and  Uruguay)  as  mediators  in  the  dispute.  On  June  12,  the  Gbacc 
peace  protocol  and  an  additional  protocol  were  signed  at  Buenos  Aires  iHovidinc 
that  armistice  should  begin  on  June  14.  L.  N,  M.  8.,  June,  1035,  p.  146.  Text  ol 
protocols:  P.  A.  U,^  July,  1035,  p.  518.  On  June  14,  the  "cease  firing"  order  wai 
given  at  noon.  N.  Y.  Times,  June  15, 1035,  p.  6.  Paraguay  approved  the  peace 
protocol  on  June  20  and  Bolivia  on  June  21.  The  protocol  was  ratified  before  the 
mediatory  countries  at  Buenos  Aires  on  June  22.  Text:  T,  I,  B.,  June,  1035,  pp. 
10  and  31. 

On  July  1,  the  Chaco  peace  conference  was  inaugurated  in  Buenos  Aires  by  the 
Pt:esident  of  Argentina  witfi  six  foreign  ministers  in  attendance.  It  prolonged  the 
present  truce  until  such  time  as  armies  of  both  countries  are  reduced  to  a  nuudr 
mum  strength  of  5,000  e£Fectives.  N,  Y.  Ttmst,  July  2, 1035,  p.  4.  On  Aug.  15, 
a  serious  impasse  arose  over  status  of  war  prisoners.  N.  Y,  Ttmea,  Aug.  16, 1935, 
p.  5.  On  Aug.  16,  the  conference  announced  that  no  more  plenaiy  sessions  irould 
be  held  until  progress  is  made  in  some  commission  toward  agreement  on  some  of  the 
questions  under  consideration.  N,  Y,  TtmM,  Aug.  18, 1035,  p.  2;  L.  AT.  O.  /.,  Juty, 
1035,  pp.  000-005. 

20  to  Atigu9t  15  E>rmopiA — Italy.  On  May  20,  Emperor  of  Ethiopia  nuuie  personal  sp- 
peal  to  League  Council  to  apply  Art.  15  of  Covenant  to  dispute  resulting  from  Wal- 
Wal  incident  of  Dec.  5, 1034.  On  May  25,  Council  adopted  resolution  for  submit 
sion  of  dispute  to  joint  arbitration  conmiiflsion  |bwo  for  each  country)  in  conformi^ 
with  Art.  5  of  Itaio-Ethiopian  treaty  of  Aug.  2,  1028.  Text  of  resolutions:  N,  7, 
Time$,  May  25, 1035,  p.  1 ;  L.  N,  M.  8.,  May,  1035,  p.  1 12.  On  May  25,  MussolinJ 
agreed  to  mediation  by  League  of  Nations  and  arbitration  of  dispute.  N.  K  Twim^ 
May  25, 1035,  IV,  3.  Joint  commission  held  first  meeting  at  Milan  on  June  6,  and 
later  met  at  The  Hague  from  June  26  to  July  0,  when  its  sittings  were  suspended. 
N.  Y.  Timea,  July  10,  1035,  p.  1;  Timet  (London),  July  10, 1035,  p.  14.  On  Jub 
4,  Ethiopia  asked  U.  S.  Government  to  examine  means  of  securing  observance  oi 
Pact  of  Paris;  but  reply  of  July  5  rejected  appeal  on  ground  that  issue  is  already  in 
process  of  arbitration.  Text:  Frees  reUaees,  July  6,  1035,  p.  20.  On  July  10, 
Ethiopia  made  formal  demand  for  convocation  of  Council  of  League.  N.  Y. 
TimeSf  July  11, 1035,  p.  12.  On  July  11,  League  Secretariat  sent  to  Council  mem- 
bers texts  of  three  separate  awards  by  the  arbitral  conmiission.  Summary:  L.  N. 
M.  8.,  July,  1036;  N,  Y.  Times,  July  12, 1036,  p.  2;  Times  (London),  July  12, 1035, 
p.  13.  From  July  31  to  Aug.  3,  the  Council  met  in  special  session  to  provide  for 
resumption  of  work  of  arbitral  commission,  with  a  fifth  arbitrator.  Postponed 
intervention  when  Britain,  France  and  Italy  agreed  on  compromise  and  a  month's 
delay.    Decided  to  meet  again  on  Sept.  4  to  receive  reports  of  arbitration  and 
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zamine  various  aapeets  of  the  diipate.  N.  Y.  T^met,  Aug.  1-4, 1036,  p.  1;  TimM 
(London),  Aug.  1-6, 1036,  p.  10.  Otntwa^  a  monthly  reoUw^  Aug.  1036.  On  Aug. 
16,  conversations  began  in  Paris,  betwem  Pk«mier  Laval  of  France,  Anthony  Eden 
of  Great  Britain  and  Baron  Aloisi  of  Italy.  N.  Y.  Tme$,  Aug.  1&-17, 1036,  p.  1  ; 
Timet  (London),  Aug.  16-16, 1036,  p.  10. 

20-26  Lbagub  of  Nations  Oouncil.  Held  86th  ordinaiy  session  to  deal  with  refugee, 
mandate,  and  minority  questions,  the  Ethiopian  dispute  and  other  matteis. 
L.  N.  M.  S.,  May,  1036;  L.  N.  O.  /.,  June,  1036. 

21  Gbbman  FoBmoN  Pouct.  Chancellor  Hitler^  address  before  special  meeting  of  the 
Reichstag  reviewed  international  problems  and  defined  Germany's  policy  under  13 
heads.  Sunmuuy:  N.  Y.  Times,  May  22, 1036,  p.  14;  Vdlkerinmd  (Geneva),  June 
21, 1036. 

21-24  Whbat  CoNTBBBNOiL  International  Conference  held  in  London,  extended  the  life  of 
the  world  wheat  pact,  due  to  expire  on  Aug.  1,  for  one  year,  with  aO  government 
control  undertakings  suspended  indefinitely.  N,  Y,  Times,  May  23-26, 1036,  pp. 
11, 21  and  31.  International  wheat  advisory  committee  was  in  session  May  22  to 
26.    Times  (London),  May  27, 1036,  p.  11. 

23  China — Japan.    On  May  23,  a  clash  occurred  between  Chinese  irregulars  and  Japa- 

nese troops.  On  May  20,  Japan  presented  to  Qunese  authorities  a  seven-point 
demand  which  the  government  was  forced  to  accept.  Summary:  N.  Y,  Times, 
June  13,  1036,  p.  1;  Cur,  HisL,  July-Aug.  1036,  pp.  446  and  666;  Foniifn  Poliey 
BvUetin,  June  14, 1036. 

24  ABOBNnNA — ^Unttbd  Statbs.    Signed  convention  in  Washington  for  prevention  of 

spread  of  plant  and  animal  diseases  and  insect  pests.  Summary  of  provisions :  T. 
/.  B.,  May,  1036,  p.  11 ;  P.  ii.  U.,  July,  1036,  p.  673.  Letter  from  Secretary  HuU 
to  Senate  Foreign  Relations  Committee  and  text  of  convention:  Cong.  Rec.,  Aug. 
22,  1036,  p.  14443. 

24  Nbw  Zealand — Swedbn.  Exchanged  notes  regarding  commerce,  customs,  and 
navigation.    (7.  B.  Treaty  Series,  No.  23  (1036). 

26ioJtme20  Pan  American  CoMianciAL  Confbbbnos.  Held  in  Buenos  Aires.  Secre- 
tary Hull  addressed  the  conference  by  telephone  on  June  8.  Four  conventions 
were  adopted  and  64  projects  approved.  N,  Y,  Times,  June  21, 1036,  p.  36;  Com" 
mercial  Pan  America,  Sept.,  1036. 

20  Abobntina — Brazil.  Signed  treaty  of  friendship  and  commerce  including  most 
favored-nation  treatment.  Times  (London),  May  31, 1036,  p.  16;  B.  /.  N,,  June 
13,  1036,  p.  7. 


20        Egypt — ^Palbstinb.    Commercial  agreement  signed  in  Cairo  providing  for  reciprocal 
reductions  in  c^sltoms  duties  and  freights.    B.  /.  N.,  June  13, 1036,  p.  11. 

June,  1986 

3        Czechoslovak  Rbpubuc — ^Russia.    Financial  agreement  signed  at  P^'ague.    B.I,N,, 
June  13,  1036,  p.  11. 

3  Germany — ^United  States.    Signed  agreement  providing  for  termination  of  2d,  3d, 

4th,  6th  and  7th  paragraphs  of  Art.  7  of  treaty  of  friendship,  commerce  and  con- 
sular rights,  signed  Dec.  8,  1023.  Press  releases,  June  8,  1036,  p.  424;  T,  /.  B., 
June,  1036,  p.  17. 

4  Great  Britain — Turkey.    Signed  commercial  agreement  in  Angora,  effective  for 

nine  months.    B.  /.  N.,  June  13, 1036,  p.  20. 
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4-25  Imtbrnational  Labob  OoNraRBNOs.  Held  19th  seoBion  in  Geneva,  with  52  sta; 
represented,  four  of  which,  the  United  States,  U.  S.  S.  R.,  Ecuador  and  Afghausti 
had  joined  the  organization  since  the  last  session.  The  principle  of  the  forty-he 
week  without  a  reduction  of  the  standard  of  living  was  approved.  Draft  convi 
tions  and  recommendations.  /.  L,  O.  M,  S,,  June,  1935;  Cur.  HitL^  Aug.,  10 
p.  512. 

5  Wma  OoNFBBBNCB.  Convention  on  analjrsis  of  wines  was  signed  at  oonfoence 
Rome.    List  of  countries  represented  at  the  confermce :  T,  /.  B,,  July,  1935,  p.  ] 

11/14  Gbbat  Bbttain — ^Rumania.    Exchanged  notes  respecting  consular  feet  on  eerti 
cates  of  origin  in  Palestine  and  Rumania.    0,  B.  TrtaJty  Series,  No.  20  (1935). 


11  TfT^>««TA — ^Unttbd  States.  Administration  of  Edwin  Barclay,  IVeaident  of  Liber 
recognised  by  the  United  States.  This  action  regularises  formal  diplomatic  re 
tions,  in  abeyance  since  1980.  Press  releases,  June  15, 1935,  p.  445;  AT.  F.  Tim 
June  12,  1935,  p.  11. 

13  Mxxioo — ^Unttbd  States.    Signed  salvage  treaty  to  facilitate  assistance  and  satvi 

of  vessels  in  danger  or  shipwrecked  on  the  coasts  of  either  oountiy.  Press  rdeoi 
June  15, 1935,  p.  465;  7.  /.  B.,  June,  1935,  p.  22. 

14  CiEGHoeLOVAK  Rbfublio — HuNGABT.    Trade  agreement  embodying  moet-favoR 

nation  clause,  signed  at  Budapest.  B.  /.  N.,  June  27, 1935,  p.  15 ;  Central  Burope 
Observer,  June  28, 1935,  pp.  205-6. 

16  Italy — ^Russia.  Credit  agreement  to  regulate  financing  of  exports  to  Russia  n 
signed  at  Rome.    B.  /.  N.,  June  27, 1935,  p.  28. 

18  Gbbmant — Gbbat  Bbitain.    Exchanged  notes  regarding  limitation  of  naval  ann 

ments.  Text:  0.  B.  Treaty  Series,  No.  22  (1935),  Cmd.  4953;  T.  I.  B.,  June,  193 
p.  2.    Article:  Cur.  Hist.,  Aug.,  1935,  p.  506. 

19  Intbb-Amebican  Intellectual  GoOpebation.    State  Department  announced  th 

Secretary  Hull  had  appointed  a  national  committee  of  sixteen  membere,  und 
chairmanship  of  John  W.  Studebaker,  Gommissioner  of  Education,  to  coopera 
with  the  Division  of  Technical  and  Scientific  Exchange  of  the  Pan  American  Unic 
recently  organized.  This  action  carried  out  the  terms  of  resolutions  adopted  1 
the  Seventh  International  Gonference  of  American  States.  Names  of  membei 
Press  releases,  June  22,  1935,  p.  473. 

20  Bblgixtm — ^UmTBD  States.    Supplementary  extradition  treaty  signed  at  Washiii 

ton.    Press  releases,  June  22,  1935,  p.  469;  T.  I,  B.,  June,  1935,  p.  12. 

24  Gbbman  D^bts.  Reich  moratorium  on  long-term  and  medium-term  indebtedne 
including  the  Dawes  and  Young  loans,  extended  for  one  year  by  Reichsban 
N,  Y.  Times,  June  25,  1935,  p.  12. 

24  Great  Britain — Salvadob.  Gommercial  treaty,  expiring  Sept.  16,  has  been  e 
tended  three  months.    N,  Y,  Times,  June  24,  1935,  p.  6. 

24  Great  Britain — United  States.  Extradition  treaty,  signed  Dec.  22,  1931,  can 
into  force.  T.  /.  B.,  June,  1935,  p.  12.  Text:  U,  S.  Treaty  Series,  No.  849,  Cm 
4928.  On  July  30,  1935,  the  adhesion  of  Newfoundland  to  this  treaty  was  a 
nounced.     T.  I.  B.,  July,  1935,  p.  10. 

24  Little  Entente.  Economic  council  of  Little  Entente  States  closed  its  week4o] 
conference  after  passing  resolutions  pertaining  to  railway  affairs.  Danubian  Resit 
July,  1935,  p.  20. 
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26  Great  Bbttain — ^Ubuguat.    Trade  agreement  signed.    Summary:  Times  (Lon- 

don), July  4, 1935,  p.  13.    Text:  Cmd.  4940. 

27  Bbloixtm — Italy.    Signed  trade  agreement.    B.  /.  N.,  July  13, 1035,  p.  12. 

28  Mexican  Clahib  Sbttlement.    Announced  that  representatives  appointed  by  the 

United  States  and  Mexico  to  determine  lump-sum  amount  to  be  paid  by  Mexico 
pursuant  to  convention  of  April  24, 1934,  completed  their  work  and  have  found  that 
the  sum  of  15,448,020.14  should  be  paid.    Press  releases,  June  29, 1935,  p.  483. 

28  San  Marino — ^Unttbd  States.  Exchanged  ratifications  of  sui^lementary  extradi- 
tion treaty,  signed  at  Washington,  Oct.  10, 1934.    U.  S.  Treaty  Series,  No.  891. 

July,  19S5 
1        China — ^Unttbd  States.    Passport  visa  agreement  came  into  force.    T. /.  B.,  April, 
1935,  p.  37. 

3  Canada — ^Poland.  Signed  trade  agreement  in  Ottawa  providing  for  most-favored- 
nation  treatment.    B.  /.  N.,  July  13, 1935,  p.  12. 

3  Italy — Netherlands.  Signed  trade  agreement  at  The  Hague,  providing  clearing 
system  for  payments  between  the  two  countries.    B.  /.  N,,  July  13, 1935,  p.  26. 

8-20  Intellectual  Cooperation.  Idaison  Committee  of  major  international  associar 
tions  met  in  Geneva,  July  8-9,  for  first  time  since  its  foundation  in  1925.  The 
International  Committee  on  Intellectual  Codperation  met  July  15-20,  and  other 
committees  held  meetings.    L.  N.  M.  S.,  July,  1935,  pp.  164-172. 

8  Sweden — ^United  States.    Reciprocal  trade  agreement,  signed  May  25, 1935,  under 

Trade  Agreements  Act  of  1934,  proclaimed  by  President  Roosevelt,  effective  Aug.  5, 
1935.    Bx,  Agr.  8er,,  No.  79. 

9  Turkey — ^United  States.    Parcel  post  agreement  signed  May  25  and  July  2, 1935, 

ratified  by  President  Roosevelt.    T.  /.  B.,  July,  1935,  p.  21. 

12  Belgium — ^Russia.  Normal  diplomatic  relations  resumed  by  an  exchange  of  letters. 
N.  Y.  Times,  July  13, 1935,  p.  6;  B.  /.  N.,  July  27, 1935,  p.  11. 

12  Pact  of  Paris  (Kellogg  Pact).  In  response  to  inquiries  of  newspaper  correspond- 
ents. Secretary  Hull  issued  a  statement  concerning  the  pact  and  its  importance  in 
our  foreign  policy.    Text:  Press  releases,  July  13, 1935,  p.  53. 

18  Russia — ^United  States.  Trade  agreement,  effective  for  one  jrear,  arranged  by  ex- 
change of  identic  notes.  Text  of  notes  and  statement  of  Ambassador  Bullitt. 
Press  releases,  July  13,  1935,  p.  45;  N,  Y.  Times,  July  14,  1935,  p.  1,  6;  T.  /.  B., 
July,  1935,  p.  16;  Bx.  Agr.  Ser.,  No.  81. 

22  Albania — ^United  States.  Exchanged  ratifications  of  naturalisation  treaty^  signed 
at  Tirana,  April  5, 1932.     U.  8.  Treaty  Series,  No.  892;  T.  I.  B.,  July,  1935,  p.  13. 

24  Permanent  Court  of  International  Justice.    List  of  nominations  for  a  judge  to 

succeed  the  late  Dr.  Adatci  (Japanese)  was  published  by  the  League  Secretariat. 
L.  N.  Doc.,  A.14.1935.V. 

25  The  International.    Third  (Communist)  International,  with  400  delegates  from  50 

countries,  opened  seventh  congress  in  Moscow,  its  first  meeting  since  1928.  It  was 
decided  to  relax  rigid  control  over  Communist  parties  and  to  urge  Communists  to 
oppose  Fascism.  N.  Y.  Times,  July  26,  1934,  p.  1.  Orders  from  Comintern  to 
Communist  parties  in  capitalist  countries,  including  the  United  States,  made  pub- 
lic in  Moscow  on  July  28.  N.  Y.  Times,  July  29, 1935,  p.  1 ;  Cur.  HisL,  Sept.,  1935, 
p.  665. 
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as       VATioAirCRT— YooocLATiA.    Oonooidat  rigMd  In  tlw  TkUoho.    B.I.N.,k 

1936,  p.  29. 
aO-81  IitmrABiUMKiTAn'  Umoir.    ^dd  Slit  XMlon  in  Bnunla  with  800  dal 

from  20  KHmtriM.    Timm  (Loodon),  July  27,  19Sfi,  p.  11;  IntmjimUam 

BMiMm,  Jolr-Auc-.  1986. 
n/Avff'Ut  1    Ohbiunt — UmrsD  ^atm.    BnhBnged  notM  raggding  the  Bag  to 

Aboard  ths  8.S.  Brsmm  on  July  20.    TaHa:  Pm«  rtbiUM,  Aug.  8,  1936,  p. 

SI  Imdiam  CoNBTiTcnoir.  Rojwl  iifiit  givsa  to  set  pMwd  I7  Briti«h  ntiBAma 
ing  ladiAn  Empire  a  repnaentativo  eonsUtution,  after  mthi  and  a  half  j« 
vtMigatioDA.    N.  Y.  Timu,  Aug.  11, 1936,  IT,  6;  C.  3.  Mamtar,  July  31,  im 

81  to  Avgtut  3  Laascb  or  Nationb  Coimcn..  Mot  in  q>eeial  wHiiiiii  to  proride 
somptioii  of  work  of  Ilalo-fiUiiopiAn  Arbitration  CommiariMi.  Dacdded  b 
<m  Sqit.  4  to  netkwK  reporti  <A  arUtoation  and  omaiDe  variotH  ■■peoU  c(  t 
pute.    N.  r.  Timti,  Aug.  1  and  4,  1936,  p.  1. 

atiput,  1035 
1        BHLOroii — QKBiuirT.    Agraemcnt  eovering  paymenta  eama  Into  hnt.    E> 
raatrlotioDB  were  AboUahed  and  paymonta  in  foreign  «uinaey  allowad.    JB. 
Aug.  17, 1085,  p.  16. 

8  Oah ADA— ninm>  Statsk  Exchanged  ratlfieatlonB  of  eonvention  tar  eataUia 
of  tribunal  to  deeide  queatfona  of  indemnity  and  future  regime  ariMng  from 
Uon  of  Bmelttf  at  TiaU,B.C.,gigDedA{>nl  6,1936.     U.S.Trmai/8mim,'S< 

8        Danho — PouMD.    Initialed  four^iaint  tariff  agreement.    If.  T.  Timm,  A 

1935,  p.  7;  Timn  (London),  Ai«.  10, 1935,  p.  9. 
13        RiruoBB  SvmaiaNT  ur  Unitsd  Statib.    Memorandomtf  BtateDqiartma 
rrferenee  to  dreular  letter  No.  Ill,  dated  July  19,  1936,  from  League  of  S 
oonoeraing  pcMaibility  of  eetUiag  refogeea  in  tlw  United  Statea,  aant  to  Lm 
Natioaa.    Text:  Pnu  rMmuu,  Aug.  31,  1936,  p.  ISa 

IimBiTA'noKAL  CoNmrnoMB 

AracBATT  LiABiUTT  TO  Thibd  Paktibs  OK  THB  ScBFACB.    Rome,  Maj  20,  loss. 

Batifiealion  depotiM:  RumaniA.    Mat.  23, 1935.     T.  I.  B.,  April,  1986,  p.  18. 
Am  TRAjnc    Warsaw,  Oct.  12, 1929. 

Adhenon:  Poland  <on  behalf  of  DanaiK).     T.  /.  B.,  Uay,  1936,  p.  13. 
Abbitration  Ci.AUBas.    ProtoooL    Geneva,  Sept.  24, 1923. 

Siirnatun:  India.    L.  N.  0.  J.,  July,  1935. 

Abobmtinb  Aiiti-Wab  Pact.    Rio  de  Janeiro,  Oct.  10, 1933. 
Prodamatton:  Nicaragua.    Feb.  15,  1985.     T.  I.  B.,  May,  1936,  p.  8. 

Abmb  Tratfic.    Geneva,  June  17,  1925. 
RaUfication:  United  Statee.    June  21,  1935.    PrWM  nUatet,  June  29,   1986,  ] 
T.  I.  B.,  June,  1935,  p.  & 

AsiLUH.    Montevideo,  Dec.  26,  1933. 
BalifiMtwn:  Roadaraa.    Feb.  13,  1935.     T. /.  B.,  June,  1986,  p.  11. 
RatifiealioR  depotOad:  Guatemala.     T.  I.  B.,  July,  1936,  p.  8. 

AarLUif  OoNTBNTioK.    HavasA,  Feb.  20,  1928. 
RiK<;S«a(t(m.- Honduraa.    Feb.  IS,  1985.    T. /.  £.,  June,  1936,  p.  II. 
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BzLLB  OF  EzGHANcn  AND  PftOMuaoBT  Noras.    ConTsntion  Mid  piotoooL    Qenevs,  June  7, 
1930. 
Ratification  deposited:  Poland  (on  behalf  of  Dansig).    T.  I.  B.,  July,  1035,  p.  18. 

Bills  of  Excbjlsge  and  Pbomissort  Notes.    Stamp  laws.    Geneva,  June  7, 1030. 
RaUfication  depotited:  Poland  (on  behalf  of  Dansig).    T.  /.  B.,  July,  1086,  p.  18. 

CShsmical  Wabfabb.    Geneva,  June  17, 1925. 
ProdamatUm:  Chile.    T,  J.  B.,  July,  1085,  p.  6. 

CoNFUCT  OF  Laws  on  Bills  of  EbcoHANoa  and  Pboiossobt  Notbs.    Convention  and 
protocol.    Geneva,  June  7, 1030. 
Batifieation  depotited:  Poland  (on  behalf  of  Dansig).    T.  I.  B.,  July,  1035,  p.  18. 

Contagious  Disbasbs  of  Animals.    Geneva,  Feb.  20, 1035. 
Signatures: 
Bulgaria,  Czechoslovak  Republio,  France,  Italy,  Latvia,  Netherlands,  Polazid,  Ru- 
mania, Switzerland.    T,  I.  B.,  April,  1035,  p.  15. 
U.  S.  S.  R.    T,  J.  B.,  June,  1035,  p.  13. 

CoPTBiGHT.    Berne,  Sept.  0, 1886.    Revision.    Rome,  June  2, 1028. 
Adhesion:  Union  of  South  Africa.    Mar.  10, 1085.    Droit  d'auteur,  Blay  15,  1035,  p.  40. 
Note:  Correction  of  item  in  the  Joubnal  for  July,  1035,  p.  520: 
Consent  to  ratification  by  U.  S.  Senate  on  April  10, 1935,  was  reconsidered  on  April  22, 
1935,  and  Treaty  restored  to  executive  calendar.    Cong,  Record,  April  22, 1935,  p.  6321. 

Educational  Films.    Geneva,  Oct.  11, 1933. 
Accession  (with  reservations):  U.  S.  S.  R.    Blay  11, 1935.    T.  /.  B.,  May,  1935,  p.  5. 
Ratification:  Nicaragua.    T,  I,  B.,  July,  1935,  p.  9. 
Ratification  deposited: 

Iran  (Persia).    Apr.  12,  1935.    T.  J.  B.,  May,  1935,  p.  5. 

Norway  and  Rumania.    T.  J,  B.,  July,  1935,  p.  0. 

Ezpobt  and  Impobt  of  Animal  Pboducts.    Geneva,  Feb.  20, 1035. 
Signatures: 

Bulgaria,  Czechoslovak  Republic,  France,  Italy,  Latvia,  Netherlands,  Poland,  Ru- 
mania, Switzerland.    T.  J.  B.,  April,  1035,  p.  16. 
U.  S.  S.  R.     T,  /.  B.,  June,  1035,  p.  13. 

EIxtbadition.    Montevideo,  Dec.  26,  1033. 
Ratification:  Honduras.    June  22,  1935. 
Ratification  deposited:  Chile.    July  2,  1935.     T.  J.  B.,  July,  1935,  p.  10. 

Fee-Chabging  Emplotmbnt  Agbncibs.    Geneva,  June  30, 1933. 

Ratification:  Spain.    Mar.  29, 1935.    T.  /.  B.,  May,  1935,  p.  21 ;  /.  L.  O.  B.,  July  15, 1935, 
p.  56. 

Floba  and  Fauna  Pbbsbbvation.    London,  Nov.  8,  1933. 

Ratification  (with  reservation) :  Great  Britain.    June  14, 1935.    T.  /.  B.,  June,  1935,  p.  24. 

FoBEiGN  Abbitbal  Awabds.    Gcncva,  Sept.  26,  1927. 
Signature:    India.    L.  N.  O,  /.,  July,  1935. 

HiSTOBT  Teaching.    Montevideo,  Dec.  26, 1933. 
Ratification:  Honduras.    T.  I.  B.,  July,  1935,  p.  9. 

HoxTBS  OF  WoBK  IN  Shbet-Glass  Wobks.    Geneva,  June  21, 1934. 

Ratification:  Norway.    May  3,  1935.    T.  /.  B.,  June,  1935,  p.  22;  /.  L.  O.  B.,  July  15, 
1935,  p.  55. 

Industbial  Pbopebtt.    London,  June  2,  1934. 
Ratification:  United  States.    June  27,  1935.    T.  /.  B.,  June,  1935,  p.  21. 


686  THE  AMERICAN  J0X7BNAL  OF  INTEBNATIONAL  LAW 


IimBR-AifSBiCAN  ABBiTBATioif .    Fh>toool  of  Progre§Bive  Arbitntioii.    WMhliigtoH|  Jaa.  i 
1929. 
RaHfioaiion  depanted:  United  States.    Apr.  16, 1935. 
Text:  U.  S.  Trtaiy  Seriea,  No.  886. 

Intbb-Amsbican  Ck>NciiJATioN.    Waahingtoiiy  Jan.  K,  1929. 
RaHfieation:  Honduraa.    Feb.  14, 1935.    T.  /.  B.,  June,  1985»  p.  1. 

Intbb-Amsbican  Ck>NciiJATioN.    Washington,  Jan.  5, 1929.    Additional  IVotoool,  Mooti 
video,  Dee.  26, 1933. 
RaHfioaiion  deposited: 
Chile.    Mar.  10, 1935.    T. /.  B.,  April,  1935,  p.  1. 

United  States.    Aug.  18,  1984.    Pkodaimed  May  8,  1935.     U.  S.  Treaiy  8enm,  N( 
887. 

Intbbnational  EzGHANcn  Sbbviob.    Mexico  City,  Jan.  27, 1902. 
Ratification:  Colombia.    T.  J.  B.,  April,  1985,  p.  47. 

LiGBTBHiPB.    Lisbon,  Oct.  23, 1980. 
lUOifieation  deponted:  Qiina.    T.  /.  B.,  July,  1935,  p.  20. 

Load  Linb  Conybntion.    London,  July  5, 1980. 
Ratification  deposited:  Belgium  and  Japan.    T.  I.  B.,  July,  1985,  p.  20. 

Mabitimb  Signals.    Lisbon,  Oct.  23, 1980. 
RatifiaOion  deponted:  Qiina.    T.  /.  B.,  July,  1935,  p.  20. 

MiNiMUif-WAGB-FixiNG  Machinbbt.    Geneva,  June  16, 1928. 
Ratification: 
Canada.    Apr.  25, 1935.    T.  /.  B.,  Blay,  1935,  p.  21. 
Bulgaria.    /.  L.  O.  B.,  July  15, 1935,  p.  47. 

MoTOB  Vbbioiai  Taxation.    Geneva,  Mar.  30, 1931. 
Aeceuion:  Rumania.    L,  N.  O.  /.,  July,  1935. 

Mui/riLATBBAL  COMMBBCIAL  AgBBBMBNT  INCLUDING  FaVOBBD-NaTION  ClATTSB.     WiA 

ington,  July  15, 1934. 
Signature: 

Guatemala.    May  11, 1935.    T,  I.  B.,  May,  1935,  p.  19. 

Greece.    T.  I.  B.,  July,  1935,  p.  18. 
Ratification:  United  States.    Aug.  24,  1935.    Cong.  Rec.,  Aug.  24,  1935,  p.  14977. 

Nabcoticb.    Geneva,  July  13, 1931. 
Aocenion:  Afghanistan,  Estonia  and  New  Zealand. 
RaHficaiion:  Ecuador,  Japan  and  Panama.    L.  N,  0,  /.,  July,  1935. 

Nationality.    Montevideo,  Dec.  26, 1933. 
RaHfiMium:  Honduras.    T.  I.  B.,  July,  1935,  p.  12. 
Ratification  deponted:  Chile.    T.  /.  B.,  April,  1935,  p.  16. 

Nationalitt.    Fh>tocol  on  Military  Obligation  in  Cases  of  Double  Nationality.    Tb 
Hague,  Apr.  12,  1930. 
Adhesion  deposited:  Australia.    July  8,  1935.    T.  I,  B.,  July,  1935,  p.  5. 
Ratification:  Salvador.    T.  /.  B.,  April,  1935,  p.  6. 

Nationalitt.    Protocol  on  Statelessness.    The  Hague,  April  12, 1930. 
Adhesion  deposited:  Australia.    July  8,  1935.    T.  J.  B.,  July,  1935,  p.  5. 

Nationalitt.    Special  Protocol  on  Statelessness.    The  Hague,  Apr.  12,  1930. 
Adhesion  deposited:  Australia.    July  8, 1935.    T.  /.  B.,  July,  1935,  p.  5. 

Nationalitt  of  Women  Convention.    Montevideo,  Dec.  26, 1933. 
RatificaHan  deposited:  Honduras.    June  26, 1935.    T.  I.  B.,  June,  1935,  p.  14. 
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NiGBT  WoBK  OF  WoMEN.    Washington,  Nov.  28, 1910.    Reviaed,  1934. 
Baiificatian:  Union  of  South  Africa.    Apr.  16, 1936.    T.  J.  B.,  June,  1935,  p.  22;  /.  L.  O.  B. 
July  16, 1936,  p.  68. 

Qbscenb  Pubucationb.    Geneva,  Sept.  12, 1923. 

Adhenan  depanted:  Australia.    T.  /.  B.,  July,  1986,  p.  13. 

Pan  Ambucan  Union.    Havana,  Feb.  20, 1928. 
RaUficcUion  departed:  Ecuador.    Blay  10, 1936.    T.  I.  B.,  Blay,  1936,  p.  3. 

Pabcel  Post.    Madrid,  Nov.  10, 1931. 
RaHfioation:  Nicaragua.    May  6, 1936.    T.  I.  B.,  Blay,  1936,  p.  23. 

Pbbmansnt  Coubt  or  Intbbnational  Jttbtioil    Fh>tocol  of  Accession  of  United  States. 
Geneva,  Sept.  14, 1929. 
BaHficatum:  Panama.    May  2, 1936.    T.  I.  B.,  May,  1936,  p.  1;  L.  N.  O.  /.,  July,  1936. 

Pbbmansnt  Coubt  of  Intbbnational  Jubticb.    Fh>tocol  of  Signature.    Geneva,  Dec.  16, 
1920. 
RaHJUxUian  deptmted:  Ethiopia.    Mar.  30, 1935.    T,  L  B.,  April,  1936,  p.  2. 

Postal  Ookvbntion.    Cairo,  Mar.  20, 1934. 
RaHfiealum:  Chile  and  Honduras.    T.  I.  B.,  July,  1935,  p.  20. 

Postal  Union  of  thb  Ambbicab  and  Spain.    Madrid,  Nov.  10, 1931. 
Raiifiealicn  depomted: 
Ecuador.    Mar.  7,  1936.    T.  I.  B.,  April,  1936,  p.  36. 
Nicaragua.    T.  /.  B.,  July,  1936,  p.  20. 

Pbbvbntion  of  Wab.    Geneva,  Sept.  26, 1931. 
Aeeessian:  Nicaragua.    Apr.  1, 1936.    T.  I.  B.,  April,  1936,  p.  2;  L.  N.  O.  /.,  July,  1936. 

Pbibonbbs  of  Wab.    Geneva,  July  27, 1929. 
Ratification:  Latvia.    T.  /.  B.,  June,  1936,  p.  9. 
RaHfication  depanted:  Greece.    T.  I.  B.,  July,  1936,  p.  6. 

Pbotbction  of  Movable  Pbopbbtt  of  Histobio  Valub.    Opened  for  signature  on  July 
15, 1934. 
Ratificatum:  Nicaragua.    June  6,  1936.    T.  /.  B.,  July,  1936,  p.  23. 

Radio  Communications  Rbgulations  and  Pbotocol.    Madrid,  Dec.  10, 1932. 
Ratification  depanied: 
Panama.    Mar.  29,  1936.    T.  I.  B.,  May,  1936,  p.  23. 
Venezuela.    May  9, 1935.    T.  /.  B.,  June,  1936,  p.  23. 

Red  Cboss.    Geneva,  July  27, 1929. 
Adhesion: 

Latvia.    May  22, 1935.     T.  /.  B.,  May,  1935,  p.  4. 

Ethiopia.    July,  1936.    C.  S.  Monitor,  July  18, 1936,  p.  1. 
Ratificaiion  deposited:  Greece.    T,  J.  B.,  July,  1936,  p.  6. 

Refuobbb  Status.    Geneva,  Oct.  28, 1933. 
Ratification  deposited: 
Czechoslovak  Republic.    May  14, 1936.    T.  J.  B.,  June,  1935,  p.  14. 
Norway.    T.  I.  B.,  July,  1936,  p.  14. 

Relief  Union.    Geneva,  July  12, 1927. 
Adhesion  deposited:  China.    T.  /.  B.,  July,  1936,  p.  14. 

Right  to  a  Flao  of  States  Having  No  Sbacoast.    Baroebna,  April  20, 1921. 
Accession:  Iraq  and  U.S.S.R    L.  N.  0.  /.,  July,  1936. 
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Riosm  AMD  DunxB  of  Spatw.    Hontovideo,  Dee.  26,  1988. 

RatifSeatvm:  Honduna.    F«b.  18,  1986. 

Salification  de^otUed:  Quatemmlft.    June  12,  1S8S.    T.  I.  B.,  June,  IflSS,  p.  8. 
Road  Siokau.    GoneTk,  Hu.  30, 1B31. 

Aoeemon:  Rummw.    L.  N.  0.  J.,  July,  19S6. 
RoBUCH  Paot.    Wuhington,  Apr.  IE,  193fl. 

Ratifiealiim:  EUvador.    T.  I.  B.,  July,  19SS,  p.  3S. 

RaMfiaition  depetUed:  United  StatM.    July  IS,  1980.    T.  I.  B.,  Joty,  IflSS,  p.  2] 
aumr  AT  Sha.    London,  May  81,  1939. 

BaHfiealitm  dtpotUti:  Bdtf urn.  Jspwt,  UAaR.    T.  /.  B.>  Joly,  1080^  p.  14. 
SAMiTAaT  CoMTXNTioN  FOB  Ais  Natioatioit.    The  ^*f;  Ai».  12,  198S. 

Ad/tenon  deftmled:  Chile.    Apr.  13,  ISSS.    T.  I.  B.,  Hsy,  198S,  p.  7. 

Aal^bolwn:  United  StatM.    June  18,  IQSfi.    T.  /.  £.,  Jane,  1985,  p.  \Z. 

Ratification  depoMttd: 
Germany.     T.  I.  B.,  May,  1986,  p.  7. 
Aurtna.    T.  f.  B.,  June,  1936,  p.  IS. 
PtJand.    June  22, 1936. 

United  Statei.    July  3S,  1S36.    7. /.  £.,  July,  193S,  p.  11. 
Sbahbn's  Asncuas  or  AaummNT.    Ocnvva,  June  34, 1928. 

Ratifioation:  Austnlla.    Jan.  30, 1986.    7.  L.  O.  B.,  July  16, 19SS.  p.  41. 
SprmKBOiN.    Paris,  Feb.  9,  1920. 

Adkiriim:  VS.B.R.     Uay  7,  1936.    T.  I.  B.,  Jnly,  193S,  p.  7. 
SrATisnos  or  Caubu  or  Dhath.    London,  Jane  10,  1981. 


Australia  (on  behalf  of  Papua,  Norfolk  Uanda  and  New  Qubu*  aod  Haoni). 
1936.    T.  I.  B.,  April,  1936,  p.  18. 

Pananut    Apr.  2,  1936.     T.  I.  B.,  May,  1936,  p.  7. 

Peru.    Hay  15,  1936.    T.  I.  B..  July,  1936,  p.  11. 
RaHfiealion: 

Italy.    May  9, 1936.     T.  I.  £.,  July,  1936,  p.  11. 

Poland.    T.  I.  B.,  June,  1936,  p.  14. 
TaLBcomniKicATiONS  CoirraNTiOH.    Madrid,  Dee.  9,  1932. 
Adhenon  deponl«d:  Albania.    May  0, 1986.    T.  I.  B.,  June,  1938,  p.  23. 
Ratification  depotiUd: 

Irish  Free  State.    Feb.  IS,  1936.     T.  I.  B.,  April,  1936,  p.  S7. 

Panama.    Mar.  29, 1036.     T.  I.  B.,  May,  1936,  p.  23. 

Venesuela.    May  9,  1936.    T.  I.  B.,  June,  1936,  p.  23. 

China,  Great  Britain,  Union  of  South  Africa.    T.  I.  B.,  Jnly,  1936,  p.  21. 

TiixoaAPH  Rkoijlationb  and  Photocol.     Madrid,  Dec.  10, 1982. 

Adherion  depogiled:  Albania.     May  fl,  1936.     T.  I.  B.,  June,  1936,  p.  23. 
Batifieation  depo*iltd:  Venesuela.    May  9,  1936.     T.  I.  B.,  June,  193S,  p.  23. 

Tbadb-Mabk  and  CoMimBCUi.  Contkntion  and  PBOTOCon.    Waahiogton,  Feb.  2 

Satifi«aion  depomted:  Nicaragua.    June  7,  1936.     7*.  7.  B.,  June,  1936,  p.  21. 
Tranbtt  or  Animala  and  Anwai.  PaoDncra,    Geneva,  Feb.  30, 1936. 
Signatttrta: 
Bulgaria,  dechoslovak  Republic,  France,  Italy,  Latvia,  Netherlands,  Pola 

mania,  BwitMrland.     T.  I.  B.,  April,  1936,  p.  16. 
U.&S.R.    T.  /.  B.,  June,  1935,  p.  18. 
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Abbreviations:  B.  /.  N.,  Bulletin  of  International  News;  C.  S,  Monitor,  Christian  Science 
Monitor;  Chmetf  Journal  du  droit  international;  Cmd.,  Great  Britain,  Parliamentary 
papers;  Cong,  Ree.,  Congressional  Record;  Cvr.  Hist.,  Current  Histoiy  (New  York  Times); 
Europe,  L'Europe  Nouvelle;  Bx,  Agr.  Ser.,  U.  S.  Executive  Agreement  Series;  Oenewi, 
A  Monthly  Review  of  International  Affairs;  0.  B.  Treaty  Series,  Great  Britain  Treaty 
Series;  /.  L,  O.  B,,  International  Labor  Office  Bulletin;  L.  N.  M.  8,,  League  of  Nations 
Monthly  Summary;  L,  N,  O.  J.,  League  of  Nations  Official  Journal;  L.  N.  T,  8,,  League  of 
Nations  Treaty  Series;  P.  A,  U.,  Pan  American  Union  Bulletin;  Press  releases,  U.  S.  State 
Department;  R.  A.  L,  Revue  a^ronautique  international;  T.  I,  B.,  Treaty  Information 
Bulletin,  U.  S.  State  Department. 

February,  19S6 

15       CzBCHOSLOVAK  Rbpubuc — Gbbat  Bbitain.    Signed  convention  supplementary  to 

convention  of  Nov.  11,  1924,  to  facilitate  conduct  of  l^gal  proceedings.    CuthO' 

dooakia.  No.  1, 1035,  CmL  4876. 

March,  19S6 
1        CHiLai — ^Finland.    Exchanged  notes  at  Santiago  constituting  a  provisional  com- 
mercial agreement.    L,  N.  M,  8.,  May,  1035,  p.  138. 

13  Estonia — ^Tubkbt.  Clearing  agreement  signed  at  Ankara.  L.  N.  M,  8,,  May, 
1035,  p.  138. 

21  Nbthbrlands — SwBDBN.    Convention  for  avoidance  of  double  taxation  signed  at 

Stockholm.    L.  N.  M.  S.,  May,  1035,  p.  138. 

22  Bulgaria — ^Finland.    Commercial  agreement  signed  at  Budapest.    L.  N.  M.  8., 

May,  1035,  p.  138. 

27  Brazil — Great  Britain.  Signed  agreement  in  Rio  de  Janeiro  respecting  commer- 
cial payments.    0.  B.  Treaty  Series,  No.  17  (1035),  Cmd,  4011. 

27  Estonia — ^Poland.  Fh>tocol  regarding  customs  tariffs  signed  at  Warsaw.  L,  N, 
M.  S.,  May,  1035,  p.  138. 

April,  19S5 

0        Francs — Grbat  Britain.    Agreement  signed  at  London  for  reciprocal  exemption 
from  income  tax  of  air  transport  profits.    France,  No.  1, 1035,  Cmd.  4808. 

10  Estonia — Latvia.  Clearing  agreement  signed  at  Tallinn.  L,  N.  M.  8,,  May,  1035, 
p.  138. 

27  Great  Brttain — ^Italt.  Exchanged  notes  regarding  trade  and  payments.  0.  B. 
Treaty  Series,  No.  24  (1035),  Cmd.  4888. 

30  Austria — Great  Britain.  Exchanged  ratifications  of  convention  regarding  ex- 
tradition, supplementary  to  convention  of  Dec.  3,  1873.  0.  B.  Treaty  Series,  No. 
21  (1035). 

May,  19S6 
3        Finland — Great  Britain — Northern  Ireland.    Agreement  signed  at  Helsingfors 
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ITALO-BTmOPIAN  COMlflSSION  OF  CONCILIATION  AND 

ARBITRATION ' 

AWARD  OF  SEPTEMBER  3,  1935 

Neither  the  Italian  Qovemment  nor  its  agents  on  the  vpoi  can  be  held  reqxnuibk 
the  Walwal  incident  on  the  Italian-Ethiopian  frontier  December  5, 1084. 

Although  the  Ethiopian  local  authorities  by  their  attitude  may  have  given  the  inqxcs 
that  they  had  aggressive  intentions,  neverthekss  the  Ethiopian  Government  cannot  be  1 
responsible  for  the  actual  incident  of  December  5. 

1.  By  an  exchange  of  notes  dated  May  15  and  16, 1935,  between  the  Ii 
ian  Minister  at  Addis  Ababa  and  the  Minister  for  Foreign  Affairs  of  El 
opia,  the  Italian  and  Ethiopian  Governments  agreed  to  submit  to  the  p 
cedure  of  conciliation  and  arbitration  provided  for  in  Article  5  of  the  Trei 
of  Amity  between  Italy  and  Ethiopia  of  August  2,  1908,  "the  defado  < 
cumstances  of  the  incident  which  took  place  at  Walwal  on  December  5 1 
6,  1934,  and  the  responsibilities  in  connection  therewith."  As  it  appe 
from  Resolution  No.  1  of  the  League  Council  dated  May  25,  1935,  the  t 
governments  also  agreed  to  submit  to  the  same  procedure  "incidents  wh 
have  taken  place  on  the  Italo-Ethiopian  frontier  since  December  5,  193 

\.  It  was  also  stated  in  this  resolution  of  the  League  Council  that  the  Ital 

Government,  in  view  of  the  request  which  had  been  made  to  it,  raised 
objection  regarding  the  nationality  of  the  arbitrators  appointed  by  i 
Ethiopian  Government. 

2.  The  two  governments  accordingly  appointed  as  members  of  the  Cg 
mission,  the  former.  Count  Aldrovandi,  Ambassador  of  H.  M.  the  King 
Italy  and  M.  Montagna,  Counsellor  of  State  of  the  Kingdom  of  Italy,  s 
the  latter  M.  A.  de  Geoufifre  de  la  Pradelle,  Professor  of  International  L 
at  the  University  of  Paris,  Director  of  the  Institute  of  International  Studi 
and  Mr.  Pitman  B.  Potter,  Professor  of  International  Organisation  at  i 
Graduate  Institute  of  International  Studies  of  Geneva,  a  citisen  of  1 
United  States  of  America. 

They  also  appointed  as  Agents  attached  to  the  Commission,  the  fomi 
M.  S.  Lessona,  Professor  at  the  University  of  Florence,  and  the  latl 
M.  G.  Jeze,  Professor  at  the  University  of  Paris. 

3.  The  Commission  constituted  as  above  held  a  first  session  at  Milan 
June  6  and  7,  at  which  it  laid  down  its  procedure;  its  next  meeting,  wh 
was  to  take  place  at  Scheveningen  (Netherlands)  was  postponed  until  Ji 
25  to  enable  its  members  to  take  cognizance  of  the  claims,  arguments,  a 
evidence  of  the  parties. 

I  1  League  of  Nations  Document  C.332.M.  169. 1935. VII. 
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zamine  various  aq)eot8  of  the  dispute.  N.  Y.  Times,  Auig,  1-4, 1035,  ik  1;  Times 
(London),  Aug.  1-5, 1035,  p.  10.  Qeneea,  a  monthly  review,  Aug.  1035.  On  Aug. 
15,  oonveraations  bogan  in  Paris,  between  Ftemier  Laval  of  France,  Anthony  Eden 
of  Great  Britain  and  Baron  Aloisi  of  Italy.  N.  Y.  Times,  Aug.  16-17, 1035,  p.  1 ; 
Times  (London),  Aug.  15-16, 1035,  p.  10. 

20-25  Lbagub  or  Nations  Ck>UNOiL.  Held  86tli  ordinary  session  to  deal  with  refugee, 
mandate,  and  minority  questions,  the  Ethiopian  dispute  and  other  matters. 
L.  N.  M,  8.,  May,  1035;  L.  N.  0.  J.,  June,  1035. 

21  GsaicAN  Foamas  Poucr.  CSianeellor  HiUerl^  address  before  special  meeting  of  the 
Reichstag  reviewed  international  problems  and  defined  Germanjr's  policy  under  13 
heads.  Summary:  N.  Y.  Times^  May  22, 1035,  p.  14;  VlXkeibuind  (Geneva),  June 
21, 1035. 

21-24  Whsat  Oomfjuubncb.  Inteniational  conference  held  in  London,  extended  the  life  of 
the  world  wheat  pact,  due  to  expire  on  Aug.  1,  for  one  year,  with  all  government 
control  undertakings  suspended  indefinitely.  N,  F.  Times^  May  23-25, 1035,  pp. 
11, 21  and  31.  Ltitemational  wheat  advisoiy  committee  was  in  session  Mi^^  22  to 
25.    7tmes  (London),  lHaY  27, 1035,  p.  11. 

23  China — Japan.    On  May  23,  a  clash  occurred  between  Chinese  irregulars  and  Japa- 

nese troops.  On  May  20,  Japan  presented  to  Chinese  authorities  a  seven-point 
demand  which  the  govenmient  was  forced  to  accept.  Summary:  N,  Y.  Times, 
June  13,  1035,  p.  1;  Cwr.  HisL,  July-Aug.  1035,  pp.  445  and  556;  Foreign  Policy 
BtdleHn,  June  14, 1035. 

24  Abgbntina — ^Unttbd  Statbb.    Signed  convention  in  Washington  for  prevention  of 

spread  of  plant  and  animal  diseases  and  insect  pests.  Summary  of  provisions :  T. 
I.  B.,  May,  1035,  p.  11;  P.  A.  U.,  July,  1035,  p.  573.  Letter  from  Secretary  Hull 
to  Senate  Foreign  Relations  Committee  and  text  of  convention:  Cong.  Bee,,  Aug. 
22, 1035,  p.  14443. 

24  Nbw  Zbaland — Swxdbn.  Exchanged  notes  regarding  commerce,  customs,  and 
navigation.    O.  B.  Treaty  Series,  No.  23  (1035). 

26<o/iin«20  Pan  American  CoMMBBGiAL  CoNFBRBNCii.  Held  in  Buenos  Aires.  Secre- 
tary Hull  addressed  the  conference  by  telephone  on  June  8.  Four  conventions 
were  adopted  and  64  projects  approved.  N.  F.  Times,  June  21, 1035,  p.  36;  Conv' 
mercial  Pan  America,  Sept.,  1035. 

20       Abqbntina — Brazil.    Signed  treaty  of  friendship  and  commerce  including  most 
favored-^iation  treatment.    Times  (London),  May  31, 1035,  p.  15;  B.  I,  N.,  June 
'    13, 1035,  p.  7. 

29  Egftft — ^Palbstinil  Commeroial  agreement  signed  in  Cairo  providing  for  reciprocal 
reductions  in  evsUbms  duties  and  freights.    B,  L  N,,  June  13, 1935,  p.  11. 

June,  1986 

3        CzBCHOSLOVAK  Rbfubuc — ^RuBSiA.    Financial  agreement  Signed  at  Praguc.    B,LN., 
June  13,  1935,  p.  11. 

3  Germ  ANT — ^Unitbd  States.    Signed  agreement  providing  for  termination  of  2d,  dd, 

4th,  6th  and  7th  paragraphs  of  Art.  7  of  treaty  of  friendship,  commerce  and  con- 
sular rights,  signed  Dec.  8,  1923.  Press  releases,  June  8,  1935,  p.  424;  T,  I,  B., 
June,  1935,  p.  17. 

4  Great  Britain — Turkey.    Signed  commercial  agreement  in  Angora,  effective  for 

nine  months.    B,  I,  N,,  June  13, 1935,  p.  29. 
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InsiUtU  de  Droit  irUematiandlf  former  Minister  for  Foreign  AfFaiiB,  ex-Pn 
dent  of  the  League  Assembly,  Honorary  Professor  in  the  Faculty  of  Law 
Paris  University,  who  was  requested  to  assist  it  in  the  event  of  disagreemei 

8.  After  hearing  on  that  same  day  the  statement  of  the  Ethiopian  Agei 
the  Commission  decided  to  proceed  to  Berne  to  receive  the  depositions  a 
number  of  persons  called  by  the  Italian  Government. 

9.  The  depositions  were  made  on  August  23,  24  and  25,  1935.  Th 
were  followed  by  the  final  statement  of  each  of  the  two  Agents. 

10.  On  its  return  to  Paris  on  August  26,  the  Committee  began  its  disci 
sions  on  the  questions  submitted  for  its  consideration. 

The  four  arbitrators  were  unable  to  agree  either  as  to  the  actual  drcui 
stances  of  the  Walwal  incident  or  as  to  the  responsibilities  arising  in  oc 
nection  therewith. 

11.  The  intervention  of  the  fifth  arbitrator  thus  became  necessary, 
took  place  on  August  29. 

12.  Having  taken  note  of  the  general  contents  of  the  dossier,  the  varic 
parts  of  which  had  been  communicated  to  him  on  his  appointment,  the  fil 
arbitrator  proceeded  to  discuss,  in  conjunction  with  the  other  memben 
the  Commission,  the  pleadings  on  either  side  of  the  questions  in  dispute. 

13.  As  a  result  of  this  discussion  the  Commission  arrived  at  the  foDowi 
decision: 

The  Walwal  Incident 

14.  The  Walwal  district,  situated  in  a  desert  country  and  frequented 
nomad  tribes  under  the  authority  of  Britain,  Italy  or  Ethiopia,  is  of  spec 
importance  owing  to  the  wells,  some  300  in  number,  in  the  territory,  t 
water  of  which  is  indispensable  for  the  requirements  of  the  tribes  in  questi 
and  their  livestock. 

15.  This  area  has  been  controlled  since  1928,  and  permanently  occuiu 
since  1930,  by  the  authorities  of  the  Italian  Somaliland  Colony. 

16.  The  Italian  occupation  of  the  area  is  symbolised  by  the  fortified  p( 
of  Walwal,  which  is  subordinate  to  that  of  Warder,  about  12^  km.  distai 
Although  it  has  not  been  officially  recognised  by  the  Ethiopian  Govemmei 
it  never  gave  rise  to  any  official  protest  from  that  government  until  t 
Walwal  incident. 

17.  This  occupation  had  given  the  Italian  authorities  the  conviction  it 
the  Walwal  area  was  under  Italian  authority  and  was  recognised  by  EtI 
opia  and  the  United  Kingdom,  inasmuch  as  it  was  a  constant  practice  J 
the  tribes  under  their  influence  to  use  the  Walwal  wells  under  the  supervisi 
of  the  Italian  authorities. 

18.  On  the  other  hand,  the  Ethiopian  authorities  were  convinced  that  t 
area  formed  part  of  their  national  territory. 

19.  In  recent  years,  mutual  suspicion  and  animosity  had  developed  I 
tween  the  Italian  and  Ethiopian  authorities.    The  ItaUan  authorities  t 
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came  convinced  that  the  Ethiopians  had  hostile  intentions,  and  the  Ethi- 
opian authorities  had  the  same  conviction  about  the  Italians. 

20.  In  such  an  atmosphere  of  suspicion  and  apprehension,  the  slightest 
incident  might  lead  to  a  misunderstanding  and  degenerate  into  a  serious 
conflict. 

21.  On  November  22,  1934,  an  Ethiopian  force  of  about  600  regular  and 
irregular  troops,  under  the  command  of  Fitaorari  Shiferra,  Governor  of 
Jijija  and  Ogaden,  Fitaorari  Alemayehu,  and  Omar  Samantar,  an  Italian 
deserter  with  a  price  on  his  head  for  the  murder  of  an  Italian  officer,  arrived 
in  front  of  the  Italian  post  at  Walwal  as  the  protective  escort  of  an  Anglo- 
Ethiopian  conmiission,  which,  having  completed  the  demarcation  of  the 
frontier  between  Ethiopia  and  British  Somaliland,  and  having  instructions 
to  make  a  grazing  survey  in  Ogaden,  was  due  next  day  at  Walwal,  where 
there  was  an  Italian  garrison  consisting  at  that  time  of  about  160  native 
soldiers  {dubata). 

22.  The  Ethiopian  force,  considering  itself  to  be  in  national  territory, 
advanced  towards  the  wells;  its  advance  was  opposed  by  an  Italian  force, 
commanded  by  a  native  N.C.O.  who  asserted  that  the  Walwal  area  was 
Italian  territory.  Under  the  pressure  of  greatly  superior  numbers,  the 
dtibais  were  obliged  to  fall  back,  leaving  the  Ethiopians  in  possession  of  ten 
or  fifteen  wells. 

23.  Next  morning,  November  23,  the  Anglo-Ethiopian  commission  ar- 
rived on  the  scene;  at  its  head  were,  on  the  British  side,  Lt.-Col.  Clifford, 
and  on  the  Ethiopian  side,  Fitaurari  Tessama  Bante.  The  same  day,  they 
sent  a  letter  to  the  officer  commanding  the  Italian  forces  in  the  area,  pro- 
testing against  the  opposition  to  the  advance  of  the  Ethiopian  force  on  the 
previous  day,  and  against  the  forcible  carrying-off  of  one  of  the  conmiission's 
N.C.O.'s  with  his  rifle. 

24.  Next  morning,  the  Italian  commanding  officer,  Captain  Cimmaruta, 
visited  the  members  of  the  commission;  he  declared  that  he  was  not  compe- 
tent to  discuss  the  main  subject  of  their  protest,  "a  problem  which  concerns 
only  the  political  authorities";  but  in  explanation  of  the  disappearance  of 
the  Ethiopian  N.C.O.  he  stated  that  the  latter  was  an  Italian  deserter  who 
had  voluntarily  given  himself  up.  He  proposed  to  hold  an  enquiry  into  the 
matter,  and  offered,  in  order  to  avoid  incidents,  to  establish  a  provisional 
line  of  separation  between  the  Italian  and  Ethiopian  forces.  This  offer, 
which,  in  form,  appeared  to  the  Anglo-Ethiopian  commission  to  be  "sin- 
cere and  opportune/'  was  not  carried  out.  Captain  Cimmaruta  proposed  to 
indicate  the  position  of  the  two  opposing  lines  by  marks  and  signatures  on 
tree-trunks;  this  proposal,  however,  was  rejected  by  the  Ethiopian  commis- 
sion, lest  its  acceptance  of  a  provisional  de  facto  situation  might  create  a 
precedent  favorable  to  the  Italian  view.  Subsequently,  however,  the  Ethi- 
opian commission  agreed  to  the  establishment  of  a  provisional  line  of  sepa- 
ration marked  by  twigs  or  thorns. 
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25.  To  give  the  Ethiopians  access  to  other  wells  in  addition  to  the  ten 
fifteen  in  their  possession,  the  Italians  were  asked  to  withdraw  a  few  metv 
Captain  Cimmaruta  refused,  but  offered  to  allow  the  Ethiopians  to  dn 
water  behind  the  Italian  lines,  under  his  supervision.  The  Anglo-Ethiopi 
commission  did  not  see  its  way  to  accept  this  offer. 

26.  During  the  conference  between  Captain  Cimmaruta  and  the  oo: 
missioners,  two  Italian  aeroplanes  flew  low  over  the  Anglo-Ethiopian  can 
where  the  British  and  Ethiopian  flags  were  flying  side  by  side,  and  the  ooi 
missioners  had  the  impression  that  the  machine-gun  of  one  of  these  aei 
planes,  which  was  piloted  by  Major  Porru  Locd,  had  been  trained  up 
them;  they  regarded  this  as  a  provocation,  and  protested  indignanti 
Giving  evidence  before  the  Conciliation  and  Arbitration  Commission,  ho 
ever,  Major  Porru  Locci  declared  on  his  honor  as  an  officer  and  a  gentlem 
that  the  machine-gun  of  his  aeroplane  was  not  trained  upon  the  An^ 
£}thiopian  camp,  though  a  camera  was.  He  explained  that  a  wrong  impn 
sion  might  be  gained  because  the  machine-gun  was  mounted  transversely  < 
the  fuselage,  and  consequently,  when  the  aeroplane  banked,  the  maehin 
gun  would  appear  to  be  trained  on  the  ground.  He  also  added  that  his  flig 
over  the  camp  was  in  no  sense  a  hostile  demonstration:  under  orders  from  I 
superior  officers,  he  was  canying  out  a  reconnaissance  in  search  of  Capta 
Cimmaruta. 

27.  Moved  by  his  "great  indignation"  at  this  incident,  which  he  regard 
as  a  "provocative  demonstration,"  Lt.-Col.  Clifford  decided  to  withdn 
the  British  mission  to  Ado,  some  thirty  kilometres  from  Walwal,  in  ord 
not  to  complicate  the  situation  for  the  Ethiopian  authorities,  and  to  goa 
against  any  regrettable  international  incident;  accordingly,  next  da 
November  25,  the  British  and  Ethiopian  missions  left  Walwal  with  tb 
respective  escorts  of  30  and  60  men. 

28.  In  the  meantime  Fitaurari  Shiferra's  force  remained  on  the  spot  ai 
its  effectives,  after  receiving  further  reinforcements,  ultimately  attained 
strength  of  1,400  to  1,600  men;  its  presence  and  the  increase  in  its  streng 
naturally  added  to  the  misgivings  of  the  Italian  authorities  which  they  b 
lieved  to  have  been  justified  in  view  of  documents  they  subsequently  found 
the  Ethiopian  camp.  The  Italian  authorities  thereafter  considered  that  tl 
Ethiopian  troops'  claim  to  be  the  escort  of  the  Anglo-Ethiopian  conmiissi< 
was  clearly  imtrue  and  that  the  reason  why  it  did  not  follow  the  commis8i< 
was  that  it  was  planning  to  attack  the  Italian  garrison  at  the  fibrst  opport 
nity  with  a  view  to  seizing  forcibly  the  Walwal  wells;  in  its  report  dati 
November  30,  1934,  paragraph  20,  the  Anglo-Ethiopian  commission  e 
plained  that  the  '' Ethiopian  escort"  remained  in  its  position  at  Walwal 
order  to  avoid  the  appearance  of  a  retreat  which  might  cause  a  rising  amoi 
the  population  of  Ogaden  seriously  compromising  the  safety  of  the  commi 
sion;  in  the  proceedings  before  the  Conmiission  it  was  further  stated,  c 


JUDICIAL  DECISIONS  695 

behalf  of  Ethiopia,  that  believing  themselves  to  be  in  their  own  territory, 
the  forces  which  had  advanced  as  far  as  the  wells  could  not  retire  without 
wounding  the  pride  and  lowering  the  prestige  of  the  nation;  it  should  lastly 
be  noted  that  on  being  asked  by  Captain  Cimmaruta  whether  the  troops 
which  remained  at  Walwal  and  which  the  commission  continued  to  regard 
as  its  escort  really  formed  part  of  the  commission's  Ethiopian  escort,  Lt.-CoL 
Clifford  made  no  reply. 

29.  For  ten  days  after  the  commission's  departure  the  Ethiopian  and  Ital- 
ian troops  remained  in  their  positions,  facing  each  other  at  a  distance  which 
in  places  was  no  more  than  two  metres,  their  loaded  rifles  in  their  hands, 
challenging,  insulting  and  provoking  each  other. 

30.  Nevertheless,  in  accordance  with  his  government's  recommendations, 
the  Governor  of  Italian  Somaliland  continued  to  give  the  commander  of  the 
Warder-Walwal  sector  formal  written  orders  to  refrain  absolutely  from  any 
hostile  act  so  long  as  the  Ethiopians  did  not  use  their  arms  against  the  Ital- 
ian posts;  and  on  his  side  the  commander  of  the  sector.  Captain  Cimmaruta, 
repeatedly  approached  the  Anglo-Ethiopian  commission  and  the  Ethiopian 
military  chiefs  urging  that  the  necessary  precautions  be  taken  to  prevent  any 
incident.  On  November  26, 1934,  he  felt  uneasy  as  to  the  intentions  of  the 
Fltaorari  Shiferra  and  warned  him  that  he  would  take  such  decisions  as 
were  required  according  to  his  reply.  On  December  4,  having  learnt  that  on 
the  previous  night  his  men  had  tried  to  force  the  Italian  line  by  removing  the 
brushwood  which  marked  it.  Captain  Cimmaruta  sent  him  word  that  any 
act  of  violence  on  his  part  would  be  countered  by  force. 

31.  At  this  jimcture  reinforcements  arrived  on  both  sides  of  the  lines. 
On  both  sides,  the  men  watched  each  other,  and  their  nervousness  increased 
owing  to  the  fact  that  every  day  shots  were  heard — either  accidental  shots 

.  or  shots  at  game. 

32.  Suddenly,  on  December  6,  towards  3.30  p.  m.  according  to  some  and 
towards  5.30  p.  m.  according  to  others,  following  on  a  shot  the  origin  of 
which  is  disputed,  a  general  fight  began.  At  the  soimd  of  the  firing.  Captain 
Cimmaruta,  who  was  at  Warder,  ordered  two  tanks  and  three  aeroplanes  to 
leave  for  Walwal  immediately,  he  himself  also  proceeding  thither  in  a  light 
lorry.  He  arrived  at  Walwal  shortly  before  6  p.m.,  one  tank  and  one  aero- 
plane arriving  a  few  minutes  before  him.  The  other  tank  and  aeroplanes 
came  up  shortly  after  his  own  arrival.  Captain  Cimmaruta  found  his  men, 
consisting  at  this  time  of  about  500  dvbata,  having  only  native  non-commis- 
sioned officers  in  command,  forced  back  beyond  the  original  line,  with  their 
ammunition  practically  exhausted.  He  had  some  cartridges  found  on  dis- 
abled men  distributed  among  them  and  called  for  ammunition  to  be  sent 
from  Warder.  This  ammunition  arrived  two  hours  later.  Meanwhile 
night  was  falling,  the  fighting  became  desultory  and  soon  ceased  altogether. 
On  December  6  at  dawn  fighting  began  again  and  soon  the  Ethiopians  were 
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routed  and  fled  in  the  direction  of  Ado,  leaving  on  the  ground  and  in  t 
neighborhood  130  dead  and  a  large  number  of  wounded.  The  Italian  dub 
lost  30  dead  and  100  wounded. 

33.  Two  diametrically  opposite  accounts  are  given  of  the  origin  of  t 
first  shot  which  caused  the  fight.  According  to  one  version  this  shot  i^ 
fired  from  the  Italian  line,  after  two  orders  clearly  heard  in  the  Ethiopi 
ranks  had  been  given,  namely  first  ''A  terra"  and  then  ''fuooo/'  Accoi 
ing  to  the  other  version  the  shot  was  fired  l>y  an  Ethiopian  soldier,  standi 
upright,  in  the  direction  of  a  little  tree  in  which  was  sitting,  on  sentinel  dul 
an  Italian  dvbatf  who,  wounded  slightly  in  the  cheek,  immediately  fell 
let  himself  drop  down.  According  to  both  versions  the  shot  was  the  sigi 
for  firing  from  the  same  side. 

34.  Hie  Ethiopian  version  is  based : 

1.  On  the  aggressive  intentions  of  the  Italian  forces  as  alleged  b^ 
nimiber  of  dvbat  deserters  who  came,  before  December  5,  to  the  li^ 
quarters  of  the  Anglo-Ethiopian  conmiission,  which  took  their  evid^ 
later; 

2.  On  the  report  of  Fitaorari  Shiferra  which  mentions  the  orders  " 
terra"  and  "fuoco"  alleged  to  have  been  given  in  the  ranks  of  the  du6a 
whereas,  in  the  evidence  given  before  the  Commission  of  Condliati 
and  Arbitration  and  in  particular  according  to  Captain  Cimmaruti 
statement,  such  orders  are  never  given  to  dubaU  in  Italian; 

3.  On  the  evidence  of  an  Ethiopian  nch-aUendant  who  was  not  an  ej 
witness  of  the  beginning  of  the  fight,  he  himself  declaring  that,  lAi 
lying  in  his  tent,  he  heaid  three  shots  one  after  the  other  and  seised  1 
nfie  to  proceed  to  the  lines,  during  which  time  three  bullets  fdl  on  1 
tent. 

36.  The  Italian  version  is  based  on  the  following: 

1.  The  telegraphic  reports,  dated  December  6  and  7,  1934,  fro 
Conmiandant  Montanari,  the  military  chief  of  the  area,  to  the  Cover 
ment  of  Somaliland,  conveying  the  evidence  of  the  dubata  who  were  tl 
only  eyewitnesses  of  the  first  events,  and  who  state  in  particular  th 
''an  attack  in  force,  unexpectedly  laimched  by  the  Ethiopians  und 
the  Fitaorari  Tessamma,  without  any  provocation  on  our  part,  coi 
pelled  our  dvbaU  to  fall  back  after  a  strenuous  resistance''; 

2.  The  report  dated  December  14,  1934,  from  the  Government 
Somaliland  to  the  Colonial  Ministry  at  Rome,  giving  a  summary  of  tl 
information  it  had  received  by  that  date,  according  to  which  "i 
CLscari  of  the  Fitaorari  Shiferra  stood  up  and  fired  a  shot  in  the  air,  whi< 
it  seems  was  to  serve  as  a  signal,  since  it  was  immediately  followed  by 
sharp  fusillade  on  the  part  of  the  Ethiopians  "; 

3.  The  evidence,  taken  by  the  Commission  of  Conciliation  ai 
Arbitration,  in  the  absence  of  Italian  officers  and  non-oommissiom 
officers — since  there  were  none  on  the  spot  at  the  time  of  the  engag 
ment — of  four  dubata,  all  of  whom  are  now  non-commissioned  office 
but  only  one  of  whom  was  so  at  the  time  of  the  incident.  They  were  i 
Walwal  on  December  5,  and  state  that  they  saw  the  fijrst  shot  fire 
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seeking  to  accommodate  existing  rules  of  international  law  to  this  new  world 
order  than  in  attempting  to  codify  these  rules  or  to  hold  fast  to  a  stereotyped 
system  of  law  no  longer  applicable.  The  rule  of  rebus  sic  stantibus  would 
seem  to  be  susceptible  to  a  much  wider  and  profounder  philosophical  inter- 
pretation than  we  may  have  thought  possible.  It  is  surely  imperative  to 
revise  our  methods  of  analysis  and  exposition  of  the  law  of  nations.  Who 
knows  whether  a  new  jus  gentium  may  not  be  in  rapid  process  of  evolution? 

PhtTiTP  Mabshall  Bbowk 

THB  DEPORTATION  OF  ALIENS 

In  the  closing  hours  of  the  first  session  of  the  Seventy-fourth  Congress,  the 
enactment  of  the  bill  to  ameliorate  the  application  of  our  laws  relative  to  the 
deportation  of  imdesirable  aliens^  was  inevitably  brushed  aside  to  make  way 
for  legislation  of  more  urgent  necessity  or  greater  political  importance.  This 
failure  would  have  made  it  imperative  for  the  Secretary  of  Labor  to  apply 
the  existing  regulations  in  all  their  rigidity  and  harshness  and  to  deport  a 
considerable  number  of  deserving  aliens,  to  the  misery  of  the  individuals  con- 
cerned as  well  as  to  the  shame  of  the  government  responsible  for  such  in- 
humane action. 

In  order  to  prevent  this  injustice,  Congress  did  well  to  adopt  the  following 
resolution:' 

Whereas  during  the  past  two  years  the  Department  of  Labor  has 
stayed  the  deportation  of  some  two  thousand  six  hundred  hardship  cases 
of  aliens  technically  subject  to  deportation  whose  deportation  would  in- 
volve the  separation  of  many  families,  leaving  approximately  seven 
thousand  dependent  relatives  here,  of  whom  approximately  five  thou- 
sand are  wives  and  minor  children,  pending  consideration  by  Congress  of 
certain  proposed  legislation;  and 

Whereas  the  House  Committee  on  Immigration  and  Naturalization 
on  June  18,  1934,  unanimously  adopted  a  resolution  urging  the  con- 
tinued stay  of  deportation  in  such  cases  pending  such  time  as  the  Con- 
gress required  for  a  further  opportunity  to  study  the  problem;  Therefore 
be  it 

Resolved,  That  in  order  that  the  Congress  may  have  adequate  time  to 
consider  t^e  proposed  legislation,  the  Commissioner  of  Immigration  and 
Naturalization  be  requested  to  continue  the  stay  of  deportation  until 
March  1,  1936,  in  the  cases  of  aliens  of  good  character,  excepting  those 
involving  a  question  of  moral  turpitude,  in  which  deportation  would 
result  in  unusual  hardship;  and  be  it  further 

Resolved,  That  on  or  before  January  15, 1936,  the  Commissioner  sub- 
mit to  the  Congress  for  its  consideration  a  list  of  all  cases,  excepting 
those  involving  a  question  of  moral  turpitude,  stayed  up  to  and  includ- 
ing December  31,  1936,  and  to  submit  a  list  of  nameis  of  all  cases,  to- 

^  H.  R.  8163  and  S.  2969  "a  bill  to  authorize  the  deportation  of  criminals,  to  guard  against 
the  separation  from  their  families  of  aliens  of  the  non-criminal  classes,  to  provide  for  legalis- 
ing the  residence  in  the  United  States  to  certain  classes  of  aliens,  and  for  other  purposes." 

>  H.  Res.  350,  adopted  Aug.  23,  1935. 


'J 


674 


THE  AMEKICAN   JOimNAL  Or  IKTEBKATIOHAL  1 


gether  with  the  full  and  complete  file  of  each  name  and 
pertaining  to  same. 

That  Congress,  harassed  with  major  problems  of  l^islati 
upon  to  take  this  action  in  the  midst  of  the  slaughter  of  m 
measure  was  undoubtedly  due  to  the  vigilance  and  energy 
MacCormack,  Commissioner  of  Immigration  and  Nat 
naturally  stood  aghast  at  the  thought  of  finding  himself  coi 
so  many  innocent  persons  to  the  detriment  of  the  true  intf 
try  and  the  real  purpose  of  its  l&ws.  For  who  will  be  eo  b^ 
that  the  laws  of  the  United  States  would  knowingly  provii 
tion  of  a  minor  from  his  parents  or  deport  the  bteadwinnei 
pendents  in  want!  No  doubt  the  bill  will  be  adopted  sul 
same  form  in  the  session  which  meets  next  January. 

An  important  effect  of  the  proposed  legislation  will  be  t< 
to  deport  certain  classes  of  criminals  who  now  go  free.  S 
against  State  narcotic  laws.  At  present  violators  of  Fed< 
are  deportable,  but  violators  of  State  narcotic  acts  are  not 
has  been  adopted,  any  alien  who  has  been  convicted  of  i 
moral  turpitude  within  five  years  of  the  institution  of  dep 
ings  against  him  may  be  deported.  The  existing  law  has 
tions  which  permit  criminals  within  the  scope  of  its  reasoni 
escape  its  appUcation  and  remain.  In  cities,  where  corru] 
influence  the  judges  they  help  to  elect,  the  existing  regu 
alien  criminal  at  the  expense  of  the  American  citisenry. 
jui^  who  sentences  an  alien  may  by  a  simple  recommenda 
tary  of  Labor  prevent  deportation.  In  order  to  decide  upi 
others,  it  is  proposed  to  set  up  a  quasi-judicial,  interdeparti 
with  representatives  from  the  Departments  of  Labor,  St 
This  would  ensure  a  better  application  of  the  regulation] 
Secretary  of  Labor  of  an  onerous  and  politically  dangerouf 

What  could  be  more  absurd  than  the  present  regulatio 
those  who  enter  as  students  or  temporary  visitors  to  leave 
le-enter  before  they  will  be  permitted  to  remain  permau 
has  been  applied  even  to  those  non-quota  aliens  who  mai 
They  must  one  and  all  depart  for  re-entry  before  they  can  b 
permanent  residents.  We  need  another  poem  of  Evangeh 
the  misery  these  inhumane  regulations  have  caused.'  The 
posed  legislation  will  not  be  to  increase  the  sum  total  of  ot 
rather  the  contrary.  It  will  moreover  carry  out  what  is  ce 
and  intent  of  our  laws  and  institutions — namely,  to  treat  ev 
control,  be  he  citiaen  or  alien,  with  justice  and  humanity. 

Ellee 
*  Cf.  Appendix  I  contained  in  &  letter  from  the  CDnuoiasioner  of  Immii 
intion,  dated  May  29, 1935,  and  addicMed  to  Senator  Mareua  A.  Coolk 
Senate  Committee  on  Inunjgratian. 
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THE  DENUNCIATION  OF  THE  DISARMAMENT  CLAUSES  OF  THE 

TREATY  OF  VERSAILLES 

The  action  taken  on  March  16  by  Chancellor  Hitler  in  reestablishing  com- 
pulsory military  service  in  Germany  and  thus  informally  repudiating  the 
disarmament  clauses  of  the  Treaty  of  Versailles  is,  it  would  appear,  destined 
to  take  its  place  beside  the  action  of  Russia  in  1870  as  one  of  the  famous 
"incidents"  which  mark  the  historical  development  of  international  law,  if 
law  can  be  said  to  be  "developed"  by  its  breach  as  well  as  by  its  observance. 
Under  the  caption  of  "ClaiLsula  rAu8  sic  stantOnis'*  one  treatise  on  interna- 
tional law  after  another  has  cited  the  repudiation  by  Russia  in  1870  of  the 
provisions  of  the  treaty  of  1856  relating  to  the  neutralization  of  the  Black 
Sea  and  imposing  a  restriction  upon  Russia  in  respect  to  keeping  armed 
vessels  in  that  sea.  When  the  Great  Powers  met  in  London  at  the  close  of 
the  Franco-Prussian  War  they  allowed  Russia  to  have  her  way;  but  they  ad- 
ministered a  rebuke  to  her  in  the  form  of  a  declaration  asserting  that  "it  is  an 
essential  principle  of  the  law  of  nations  that  no  Power  can  liberate  itself  from 
the  engagements  of  a  treaty,  nor  modify  the  stipulations  thereof,  unless  with 
the  consent  of  the  contracting  Powers,  by  means  of  an  amicable  arrange- 
ment." 

The  denunciation  of  the  disarmament  provisions  of  the  Treaty  of  Versailles 
was  not  based  upon  an  "essential  change  of  circumstances"  but  upon  the 
alleged  failure  of  the  other  parties  to  the  treaty  to  live  up  to  the  obligations 
of  disarmament  assumed  by  them.  That  these  obligations  were  vague  as  to 
scope  and  indeterminate  as  to  time  did  not  affect  their  fundamental  char- 
acter; and  there  would  seem  to  be  little  doubt  that  they  had  not  been  carried 
out  at  the  time  Germany  took  action,  whatever  justification  might  be  alleged 
on  the  part  of  the  sevend  Powers  for  their  failure  to  do  so.  In  this  connec- 
tion it  is  important  to  note  that  negotiations  had  been  in  progress  for  a  num- 
ber of  years  looking  to  the  fulfillment  of  the  obligations  upon  the  other 
Powers  to  reduce  their  armaments.  In  consequence,  the  issue  put  forward 
by  Germany  of  a  prior  breach  of  treaty  by  the  other  parties  becomes  a  ques- 
tion whether  the  delays  and  postponements  attending  the  negotiations 
were  of  such  a  character  as  to  suggest  an  intention  not  to  live  up  to  the 
agreement. 

In  a  memorandum  addressed  to  the  Council  of  the  League  of  Nations,  pub- 
lished on  April  14,  1935,  the  French  Government  reviewed  the  course  of 
these  negotiations  with  the  object  of  showing  that  they  indicated  a  sincere 
intention  on  its  part  to  live  up  to  its  obligations  in  spite  of  the  difficulties 
with  which  the  Disarmament  Conference,  which  was  in  session  at  Geneva 
at  the  time  of  Germany's  action,  was  confronted.  The  French  note  then 
proceeded  to  condemn  in  strong  terms  the  imilateral  denunciation  of  inter- 
national engagements,  pointing  out  that  if  it  became  general  there  would 
be  no  room  for  any  other  policy  than  that  of  force.  The  Council  was  called 
upon  to  meet  the  '^threat  to  international  order"  by  considering  methods  for 
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rraaedying  the  situation  created  by  Germany's  acticm  and  1 
recurrence. 

At  its  meeting  on  April  17  the  Council  of  the  League  ado]: 
a  resolution  embodying  the  points  outlined  in  the  Frenc 
Denmark  alone  abstained  from  voting.  The  reeolutiosi,  i 
in  general  "any  unilateral  repudiation  of  int^national  obli 
Qxe  governments  that  had  approved  the  Anglo-French  propi 
3  to  continue  negotiations  for  the  attainment  of  the  obje 
posals.  More  specifically,  the  resolution  pointed  out  tha 
repudiation  of  international  obligations  may  endanger  tiie 
the  League  of  Nations  as  an  organization  for  nudntainii^ 
moting  security,"  and  it  declared  that  such  repudiation  ahoi 
relation  to  engagements  concerning  the  security  of  natioE 
tenance  of  the  peace  of  Europe,  "bring  into  plt^  all  appr 
on  the  part  of  the  members  of  the  League  and  within  the  i 
Covenant."  TioB  statement  of  principle  was  followed  by  a 
that  a  conunittee  be  appointed  to  propose  "measures  to  i 
nant  more  effective  in  the  organisation  of  collective  securi 
the  particular  economic  and  financial  measures  which  might 
future  should  a  State,  whether  a  member  of  the  League  ol 
endanger  peace  by  unilateral  repudiation  of  its  intemation 

In  passing  it  is  mgnificant  to  observe  that,  in  the  note  hand 
Foreign  Secretary  to  the  French  Ambassador  on  Septen 
narrower  interpretation  of  the  question  of  sanctions  was 
pledge  made  at  Geneva  that  Great  Britain  stood  with  the 
lective  maintenance  of  the  Covenant  in  its  entirety,  and 
steady  and  collective  resistance  to  all  acts  of  unprovoked 
repeated;  but  with  the  distinct  qualification  that  it  should  c 
violations  of  treaties  apart  from  acts  of  aggresmon.  "It  is  i 
said  Sir  Samuel  Hoare,  "that  procedure  under  Article  16  < 
appropriate  as  regards  a  positive  act  of  unprovoked  aggrea 
applicable  as  regards  a  negative  act  of  failing  to  fulfill  the  tc 
"The  last  clause  was  clearly  intended  to  cover  the  action  ol 
pudiattng  the  disarmament  provisions  of  the  Treaty  of  Vei 

The  resolution  of  the  Council  on  April  17  was  prompU; 
Germany  in  the  form  of  a  note  delivered  to  the  diplomatie  r 
Berlin  of  the  thirteen  governments  which  had  participate 
censure.  In  its  note  the  Gennan  Govenunent  "challengec 
governments  which  took  part  in  the  resolution  of  April  17  : 
the  League  of  Nations  to  set  themselves  up  as  judges  of  Ge: 
in  the  resolution  an  attempt  at  a  new  discrimination  against 
rejected  it  "in  the  most  resolute  manner." 

During  the  entire  controversy  little  concern  was  shown  fc 
underlying  the  action  of  the  German  Government.    A  greai 


)     I    _ 


EDITORIAL  COMMENT  677 

was  made  to  suffer  for  lack  of  a  resolute  facing  of  the  practical  conditions 
necessary  to  its  observance.  As  an  abstract  propk)sition  there  is  nothing  in 
the  relations  of  states  more  sacred  than  the  faithful  observance  of  treaty  ob- 
ligations. A  large  number  of  publicists,  among  whom  German  writers  figure 
prominently,  have  made  the  rule  pacta  aunt  semanda  the  very  cornerstone  of 
international  law.  Its  character  has,  indeed,  never  been  regarded  with  the 
same  sacredness  when  applied  to  obligations  arising  from  treaties  of  peace  as 
when  applied  to  other  obligations  of  a  more  voluntary  character.  But  even 
in  respect  to  treaties  of  peace  it  has  been  regarded  as  a  necessary  alternative 
to  grave  evils  and  as  having  in  consequence  a  sort  of  temporarily  sacred 
character  pending  the  adjustment  of  the  subject-matter  of  the  treaty  upon  a 
more  equitable  basis.  It  is  precisely  upon  this  point  that  the  conditions 
were  lacking  for  the  observance  of  the  rule  in  the  particular  instance  of  the 
disarmament  provisions  of  the  Treaty  of  Versailles.  In  the  years  since  1919 
little  progress  has  been  made  towards  the  regulation  of  international  relations 
upon  a  basis  which  would  insure  the  economic  life  of  individual  states  against 
industiial  starvation.  It  is  the  bargaining  power  of  armaments  in  the 
struggle  for  economic  survival  that  gives  meaning  to  the  demand  for  equality 
on  the  part  of  Germany.  Granting,  as  in  the  judgment  of  the  writer  it  must 
be  granted,  that  the  action  of  Germany  was  precipitate  and  a  grave  threat  to 
the  stability  of  law  and  order,  there  remains  the  fact  that  the  community  of 
nations  has  failed  as  yet  to  take  the  constructive  measures  necessary  to  re- 
move the  most  serious  of  the  motives  which  give  vitality  to  the  competition 
in  armaments. 

It  might  be  added  by  way  of  postscript  that  in  the  case  of  the  repudiation 
by  Italy  of  its  international  obligations  towards  Ethiopia  the  community  of 
nations  has  faced  the  imderl3ring  issues  more  realistically.  The  repudiation 
itself  could  scarcely  be  more  flagrant.  In  addition  to  the  obligations  of 
Italy  under  the  Covenant  of  the  League  of  Nations,  there  was  the  treaty  of 
1896  by  which  Italy  recognized  the  independence  of  Ethiopia;  there  was  the 
treaty  of  1906  by  which  Italy  imdertook,  with  Great  Britain  and  France,  to 
respect  and  to  endeavor  to  preserve  the  independence  of  Ethiopia;  there  was 
the  exchange  of  notes  with  Great  Britain  in  1925  by  which  the  respective 
spheres  of  interest  of  the  parties  in  Ethiopia  were  defined  more  specifically 
and  the  pledge  of  1906  impliedly  renewed;  and  there  was  the  treaty  with 
Ethiopia  of  1928  by  which  Italy  obligated  itself  to  the  arbitration  of  future 
disputes  for  a  period  of  twenty  years.  The  Council  of  the  League,  however, 
when  presented  with  the  problem,  was  not  content  to  insist  upon  the  letter  of 
Italy's  obligations.  It  recognized  the  imderlying  economic  reasons  for 
Italy's  action  and  it  sought  to  meet  them  in  what  seemed  to  be  the  most 
feasible  way,  by  securing  the  acquiescence  of  the  victim  of  the  threatened 
attack  in  a  series  of  concessions  to  Italy  which  the  Council  felt  gave  to  Italy 
a  large  part  of  the  substance  of  its  demands  without  an  open  and  formal 
limitation  of  the  territorial  integrity  of  Ethiopia.    Whether  the  recom- 
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mendatioDB  of  the  C<Hnimttiee  of  Five  were  just  to  Ethiop 
other  question.  What  is  significant  for  the  developmen 
law  is  that  during  the  courBe  of  the  negotiations  it  was  qi 
nised  that,  if  restraints  are  to  be  put  upon  lawless  conduct 
the  same  time  be  taken  of  the  economic  and  social  condit 
particular  state  to  violate  obligations  protecting  the  sfotiu 
be  T^retted  is  that  the  leading  Powers  now  in  possession 
rials  of  industry  and  of  the  opportunities  for  the  investmi 
for  the  emplojnneDt  of  labor  did  not  see  their  way  to  appi 
in  a  more  constructive  manner  and  seek  to  assure  at  their  o 
than  that  of  Ethiopia  a  greater  measure  of  economic  securi 
economic  life  is  now  dependent  upon  the  conunerdal  polic 
in  the  uncertain  future.  In  the  formulation  of  such  a  v 
door"  pohcy  the  United  States  m^t  well  be  asked  to  co< 
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Monthly  Summary;  L.  N.  0.  J.,  League  of  Nations  QfiScial  Journal;  L.  N.  T.  S.,  League  of 
Nations  Treaty  Series;  P.  A.  U.,  Pan  American  Union  Bulletin;  Preee  releasee,  V,  S.  State 
Department;  R.  A.  I.,  Revue  a6x>nautique  international;  T.  I.  B.,  Treaty  Information 
Bulletin,  U.  S.  State  Department. 

February,  19S6 

15        Cebchoslovak  Rxpubuc — Gbbat  Bbtfain.    Signed  convention  supplementary  to 

convention  of  Nov.  11,  1024,  to  facilitate  conduct  of  legal  proceedings.    CeeeKo' 

dovakia.  No.  1, 1935,  Cmd.  4876. 

March,  1955 
1        Chilb — ^Finland.    Exchanged  notes  at  Santiago  constituting  a  provisional  com- 
mercial agreement.    L.  N.  M.  8.,  May,  1935,  p.  138. 

13  Estonia — ^Tubkbt.  Clearing  agreement  signed  at  Ankara.  L,  N.  M.  8.,  May, 
1935,  p.  138. 

21  Nbthbblands — SwBDBN.    Convention  for  avoidance  of  double  taxation  signed  at 

Stockholm.    L.  N.  M.  8.,  May,  1935,  p.  138. 

22  Bxtlqaria — Finland.    Commercial  sgreement  signed  at  Budapest.    L.  N.  M.  8., 

May,  1935,  p.  138. 

27  Brazil — Gbbat  Bbfiain.  Signed  agreement  in  Rio  de  Janeiro  respecting  commer- 
cial payments.    0.  B.  Treaty  Series,  No.  17  (1935),  Cmd.  4911. 

27  Estonia — ^Poland.  Protocol  regarding  customs  tariffs  signed  at  Warsaw.  L.  N. 
M.  8.,  May,  1935,  p.  138. 

April,  1936 
9        Fbancb — Gbbat  Bbifain.    Agreement  signed  at  London  for  reciprocal  exemption 
from  income  tax  of  air  transport  profits.    France,  No.  1, 1935,  Cmd.  4898. 

10  Estonia — Latvia.  Clearing  agreement  signed  at  Tallinn.  L.  N.  M.  8.,  May,  1935, 
p.  138. 

27  Gbbat  Bbtfain — ^Italt.  Exchanged  notes  regarding  trade  and  payments.  0.  B. 
Treaty  Series,  No.  24  (1935),  Cmd.  4888. 

30  Aubtbia — Gbbat  Bbttain.  Exchanged  ratifications  of  convention  regarding  ex- 
tradition, supplementary  to  convention  of  Dec.  3, 1873.  0.  B.  Treaty  Series,  No. 
21  (1935). 

May,  1936 
3        FiNLAi<n) — Gbbat  Bbitain — Nobthbbn  Ibbland.    Agreement  signed  at  Helsingfors 
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regarding  load  line  certificAUs  to  which  international  coaven' 
apply.    L.  N.  M.  S.,  May,  1G35,  p.  138. 
7        EsTOtfu — Unitbd  Statbb.    Exchanged  ratificatiooB  of  stqtple 
treaty  signed  Oct.  10, 1934.     17.  8.  Treatj/  StiriM,  No.  888. 

18  ChaicHosujTAK  RiPUBLic— RmsiA.  Signed  pact  of  motual 
(London),  May  17,  1035,  p.  1$;  B.  I.  N.,  May  30, 1936,  p.  1( 

16  SwmBBL&ND — VsTUED  Statkb.  Erchanged  ntificationa  of 
signed  Jan.  10, 1035.     U.  S.  Ttvaty  Seriei,  No.  880. 

30  to  AuffUft  16  Ceaoo  Dibfdtb  Bxtwebn  Boi.inA  and  Faraocat. 
•embly  of  the  League  of  Nations  to  deal  with  dispute  met  Blaj 
of  reaolution  of  its  Advisory  CDmnuttee  on  March  15.  L.  A 
p.  107;  L.  N.  0.  J.,  Spec.  8up.  No.  135.  On  June  9,  Bolivia  ani 
dtaft  of  peace  protocol  of  the  neutral  Fowera  (Aigentina,  Bn 
United  States  and  Unaguay)  as  mediators  in  the  dispute.  Ot 
peace  protocol  and  an  additional  protocol  were  signed  at  Bu 
that  armistice  should  begin  on  June  14.  L.  N.  M.  S.,  June,  1! 
protocols:  P.  A.  V.,  July,  1935,  p.  518.  On  June  14,  the  "c« 
given  at  noon.  N.  Y.  Tima,  June  15,  1935,  p.  6.  Paraguay 
protocol  on  June  20  and  Bolivia  on  June  21.  The  protocol  w 
mediatory  countries  at  Buenos  Aires  on  June  22.  Text:  T.  1 
10  and  31. 

On  July  1,  the  Chaco  peace  conference  was  inaugurated  in 
President  of  Argentina  witli  six  foreign  nunisten  in  attendanc 
pnaent  truce  until  such  time  as  armies  of  both  countriee  an 
mum  strength  of  5,000  efiectivea.  N.  Y.  Timu,  July  2, 1936 
a  serious  impasse  arose  over  status  of  war  prisoners.  N.  Y.  1 
p.  5.  On  Aug.  16,  the  conference  announced  that  no  more  pi 
be  held  until  progress  is  made  in  some  commission  toward  agrei 
questioiiH  under  consideration.  N.  Y.  Timea,  Aug.  18, 1985,  p 
1036,  pp.  900-905. 

70toAugu»tlB  Ethiopia — Italt.  On  May  20,  Emperor  of  Etbiopt 
peal  to  League  Council  to  apply  Art.  15  of  Covenant  to  dicput« 
Wal  incident  of  Dec.  5, 1934.  On  May  25,  Council  adopted  » 
sion  of  dilute  to  joint  arbitration  commisBion  ftwo  for  each  co 
with  Art.  5  of  Italo-Bthiopian  treaty  of  Aug.  2,  1928.  Text  ( 
TmM,  May25,  lD36,p.  1;L.  AT.  if.iS.,  May,  1035,p.  112.  Q 
agreed  to  mediation  by  League  of  Nations  and  arbitration  of  dii 
May  25, 1935,  IV,  3.  Joint  commiseion  held  first  meeting  at  I 
later  met  at  The  Hague  from  June  26  to  July  9,  when  its  sitti 
N.  Y.  rtniM,  July  10,  1035,  p.  1;  Time*  (London),  July  10,  It 
4,  Ethiopia  aaked  U.  S.  Government  to  examine  means  of  sei 
Pact  of  Paris ;  but  reply  of  July  5  rejected  appeal  on  ground  th, 
proceee  of  arbitration.  Text:  Ptmi  rekates,  July  6,  1936,  ] 
EthioiMa  made  formal  demand  for  conT04iatk>n  of  Council 
IVmu,  July  11, 1935,  p.  12.  On  July  11,  League  Secretariats) 
beiB  texts  of  three  separate  awards  by  the  arbitral  commisaioi 
M.  S.,  July,  1035;  JV.  Y.  Tima,  July  12, 1935,  p.  2;  Time*  (Loi 
p.  13.  From  July  31  to  Aug.  3,  the  Council  met  in  special  ec 
resumption  of  work  of  arbitral  commission,  with  a  fifth  arb 
intervention  when  Britain,  France  and  Italy  agreed  on  compn 
delay.    Decided  to  meet  again  on  Sept.  4  to  receive  repotit 
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xamine  various  aspects  of  the  dispute.  N,  Y,  Tvms,  Aug.  1-4, 1935,  p.  1 ;  Tim$$ 
(London),  Aug.  1-6, 1035,  p.  10.  Oenetn,  a  monthly  review,  Aug.  1935.  On  Aug. 
15,  conversations  begfin  in  Paris,  between  Ftemier  Laval  of  France,  Anthony  Eden 
of  Great  Britain  and  Baron  Aloisi  of  Italy.  N.  Y.  Ttmst,  Aug.  16-17, 1035,  p.  1; 
Timee  (London),  Aug.  15-16, 1935,  p.  10. 

20-25  Leagub  of  Nations  Oouncil.  Held  86th  ordinaiy  session  to  deal  with  refugee, 
mandate,  and  minority  questions,  the  Ethiopian  dispute  and  other  matters. 
L.  N.  M.  S.,  May,  1935;  L.  N.  0.  /.,  June,  1935. 

21  GsRMAN  FoBBiON  PoucT.  Chancellor  Hitler^  address  before  special  meeting  of  the 
Reichstag  reviewed  international  problems  and  defined  Germanjr's  policy  under  13 
heads.  Summary:  N.  Y,  Tfme<,  May  22, 1935,  p.  14;  VlXkeibund  (Geneva),  June 
21, 1935. 

21-24  Whbat  GoNVBBBNGB.  Litemational  Conference  held  in  London,  extended  the  life  of 
the  world  wheat  pact,  due  to  expire  on  Aug.  1,  for  one  year,  with  all  government 
control  undertakings  suspended  indefinitely.  N,  Y,  Times,  May  23-25, 1935,  pp. 
11, 21  and  31.  Litemational  wheat  advisory  committee  was  in  session  May  22  to 
25.    Timea  (London),  Mi^^  27, 1935,  p.  11. 

23  China — Japan.    On  May  23,  a  clash  occurred  between  Chinese  irregulars  and  Japa- 

nese troops.  On  Blay  20,  Japan  presented  to  Qiinese  authorities  a  seven-point 
demand  which  the  government  was  forced  to  accept.  Summary:  N.  Y.  Times, 
June  13,  1035,  p.  1 ;  Cur.  Hist.,  July-Aug.  1935,  i^.  445  and  556;  Foreign  Policy 
BtdtteHn,  June  14, 1935. 

24  Abghntina — ^Unttbd  Statbs.    Signed  convention  in  Washington  for  prevention  of 

spread  of  plant  and  animal  diseases  and  insect  pests.  Summary  of  provisions :  T, 
I.  B.,  May,  1035,  p.  11 ;  P.  A.  U,,  July,  1935,  p.  573.  Letter  from  Secretary  HuU 
to  Senate  Foreign  Relations  Committee  and  text  of  convention:  Cong,  Rec,,  Aug. 
22,  1935,  p.  14443. 

24  Nbw  Zbaland— Sweden.  Exchanged  notes  regarding  commerce,  customs,  and 
navigation.    O.  B.  Treaty  Series,  No.  23  (1935). 

26  to  Jtme  20  Pan  American  Commeboial  Confbbxngb.  Held  in  Buenos  Aires.  Secre- 
tary HuU  addressed  the  conference  by  telephone  on  June  8.  Four  conventions 
were  adopted  and  64  projects  approved.  N.  Y.  Times,  June  21, 1935,  p.  36;  Com^ 
mercial  Pan  America,  Sept.,  1935. 

20  Abc»ntina — Brazil.  Signed  treaty  of  friendship  and  commerce  including  most 
favored-nation  treatment.  Times  (London),  May  31, 1935,  p.  15;  B.  /.  N,,  June 
13,  1935,  p.  7. 

20  Egypt — ^Palbstins.  Commercial  agreement  signed  in  Cairo  providing  for  reciprocal 
reductions  in  cisttoms  duties  and  freights.    B.  /.  N,,  June  13, 1935,  p.  11. 

June,  1986 

3        CzBCHOBLOvAK  Rbfubuo — ^RuBSiA.    Financial  agreement  signed  at  Praguc.    B.I,N,, 
June  13, 1935,  p.  11. 

3  Germany — ^United  States.    Signed  agreement  providing  for  termination  of  2d,  Sd, 

4th,  6th  and  7th  paragraphs  of  Art.  7  of  treaty  of  friendship,  commerce  and  con- 
sular rights,  signed  Dec.  8,  1923.  Press  releases,  June  8,  1935,  p.  424;  T.  I.  B,, 
June,  1935,  p.  17. 

4  Great  Britain — Turkey.    Signed  commercial  agreement  in  Angora,  effective  for 

nine  months.    B,  I,  N.,  Jime  13,  1935,  p.  29. 
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4-25  Ihtshnational  Labok  CoNrsBmcB.  Held  19th  Monoa  in  Gt 
repreMDted,  four  of  which,  the  United  8t«tM,  U.  S.  S.  It ,  Eetw 
hftd  joined  the  organintion  flinee  the  laot  aeoaion.  The  prine: 
week  without  a  reduction  of  the  atandard  of  living  waa  appro 
tione  and  reconunendationa.  /.  L.  0.  M.  S.,  June,  1086;  Ci 
p.  612. 

6  Won  CorrranxNcc  Convention  on  analyiia  of  winea  was  aiKi 
Rome.    Liat  of  countries  repreemted  at  the  confetonee :  T,  I. 

11/14  Gbxat  BniTAiir — RnMANu.  Exchanged  notes  reapeeting  eon 
catea  of  origin  in  Palestine  and  Rumania.    0.  B.  Tracdy  S«H* 

11  TriT»»T* — UNTrm>  Statks.  AdminiBtntion  of  Edwin  Baid^, 
neogniaed  by  the  United  Statee.  Thia  action  ngntariaes  foi 
tions,  in  abejanee  aince  1S80.  Prtt*  rtbata,  June  IS,  lOSS, 
June  12, 1935,  p.  11. 

18  Uxxico — UNiran  Statis.  Signed  salvage  treaty  to  facilitate  ai 
of  Tcaeela  in  danger  or  afaipwrecked  on  the  coatrta  of  either  oou 
June  15,  1935,  p.  465;  T.  I.  B.,  June,  1935,  p.  22. 

14  CncKOBLovAK  Rkfdbuc— HuNOABT.  Tnde  agreement  embc 
nation  clause,  signed  at  Budapest.  B.  I.  N.,  June  27, 1935,  p. 
Obtervtr,  June  28, 1036,  pp.  205-6. 

16  Italt — Russia.  Credit  agreement  to  regulate  finanning  of  ei 
signed  at  Rome.    B.  I.  K.,  June  27, 1036,  p.  28. 

18  QxBMAMT — Qbxat  Brttun.  Exchanged  notes  regarding  limit 
menta.  Text:  0.  B.  Tnaty  SerUt,  No.  22  (1936),  Cnd.  4063; 
p.  2.    Article:  Cur.  Bitt.,  Aug.,  1035,  p.  606. 

10  Ikt»h-Ambiciam  iNTiLLBcrcAL  GodPKBATiON.  State  Departi 
Secretary  Hull  had  appointed  a  national  committee  of  sizt 
ehairmanahip  of  John  W.  Studebaker,  Commissioner  of  Edu 
with  the  Divisioa  of  Technical  and  Scientific  Exchange  of  the  I 
recently  organised.  Tliia  action  carried  out  the  terms  of  rea 
the  Seventh  International  Oonference  of  American  States. 
PrtM  rdeaaet,  June  22,  1086,  p.  473. 

20  Bbloiuh — UmTED  States.  Supplementary  extradition  treat? 
ton.    PrcM  reUasw,  June  22, 1935,  p.  460;  T.  I.  B.,  June,  19i 

24  QBRitAD  DsDTS.  Reich  moratorium  on  long-tom  and  mediun 
including  the  Dawes  and  Youdj;  loans,  extended  for  one  y 
N.  Y.  Timet,  June  25,  1936,  p.  12. 

34  Grbat  BRrrAiH — SALVAnOK.  Commercial  treaty,  expiring  Se] 
tended  three  months.    N.  Y.  Timet,  June  24,  1936,  p.  6. 

24  Qr>at  Britain — UmTBD  Statbb.  Extradition  treaty,  signed 
into  fotee.  T.  I.  B.,  June,  1036,  p.  12.  Text:  U.  8.  TrMtf/  8 
4928.  On  July  30,  1935,  the  adhesion  of  Newfoundland  to 
nouuced.     T.  I.  B.,  July,  1035,  p.  10. 

24  LrrTLK  Entente.  Economic  council  of  Little  Etatente  States 
conference  after  passing  reeolutions  pertaining  to  lallw^abin 
July,  1936,  p.  20. 
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26  Grbat  Bbttain — ^Uruquat.    Trade  agreement  signed.    Summary:  Times  (Lon- 

don), July  4, 1935,  p.  13.    Text:  Cmd,  4940. 

27  Bblgium — Italy.    Signed  trade  agreement.    B,  I.  N,,  July  13, 1935,  p.  12. 

28  Mbxioan  Claimb  Sbttlbmbnt.    Announced  that  representatives  appointed  by  the 

United  States  and  Mexico  to  determine  lumpnsum  amount  to  be  paid  by  Mexico 
pursuant  to  convention  of  April  24, 1934,  completed  their  work  and  have  found  that 
the  sum  of  15,448,020.14  should  be  paid.    Press  releases,  June  29, 1935,  p.  483. 

28       San  Mabino — ^Unttbd  Statbs.    Exchanged  ratifications  of  supplementary  extradi- 
tion treaty,  signed  at  Washington,  Oct.  10, 1934.    U.  S.  Treaty  Series,  No.  891. 

Jtdy,  19S6 
1        China — ^Unitud  Statbs.    Passport  visa  agreement  came  into  force.    T. /.  B.,  April, 
1935,  p.  37. 

3  Canada — ^Poland.  Signed  trade  agreement  in  Ottawa  providing  for  most-favored- 
nation  treatment.    B,  I,  N.,  July  13, 1935,  p.  12. 

3  Italy — NmrmBRLANDB.  Signed  trade  agreement  at  The  Hague,  providing  clearing 
system  for  pajrments  between  the  two  countries.    B.  /.  N.,  July  13, 1935,  p.  26. 

8-20  Intbllbctual  CoOpbbation.  Liaison  Committee  of  major  international  associa- 
tions met  in  Geneva,  July  8-9,  for  first  time  since  its  foundation  in  1925.  The 
International  Committee  on  Intellectual  Codperation  met  July  15-20,  and  other 
committees  held  meetings.    L.  N.  M.  S.,  July,  1935,  pp.  164-172. 

8  SwBDBN — ^Unttbd  Statbs.  Reciprocal  trade  agreement,  signed  May  25, 1935,  under 
Trade  Agreements  Act  of  1934,  proclaimed  by  President  Roosevelt,  eCFective  Aug.  5, 
1935.    Ex.  Agr.  Ser.,  No.  79. 

0  TuBKBT — ^Unitbd  Statbs.  Parcel  post  agreement  signed  May  25  and  July  2, 1935, 
ratified  by  President  Roosevelt.    T.  /.  B.,  July,  1935,  p.  21. 

12       BBLOTDif — ^Russia.    Normal  diplomatic  relations  resumed  by  an  exchange  of  letters. 
N.  Y.  Times,  July  13, 1935,  p.  6;  B.  I.  N.,  July  27, 1935,  p.  11. 

12  Pact  of  Pabis  (Kbllogg  Pact).    In  response  to  inquiries  of  newspaper  correspond- 

ents. Secretary  HuU  issued  a  statement  concerning  the  pact  and  its  importance  in 
our  foreign  policy.    Text:  Press  rdeases,  July  13, 1935,  p.  53. 

13  RnsBiA — ^Unitbd  Statbs.    Trade  agreement,  effective  for  one  year,  arranged  by  ex- 

change of  identic  notes.  Text  of  notes  and  statement  of  Ambassador  Bullitt. 
Press  rdeases,  July  13,  1935,  p.  46;  N.  Y.  Times,  July  14,  1935,  p.  1,  6;  T.  I.  B., 
July,  1935,  p.  16;  Ex.  Agr.  Ser.,  No.  81. 

22       Albania — ^Unitbd  Statbs.    Exchanged  ratifications  of  naturalisation  treaty,  signed 
at  Tirana,  April  5, 1932.     U.  S.  Treaty  Series,  No.  892;  T.  I.  B.,  July,  1935,  p.  13. 

24  Pebiianbnt  Coubt  of  Intbbnational  Jubticb.    List  of  nominations  for  a  judge  to 

succeed  the  late  Dr.  Adatci  (Japanese)  was  published  by  the  League  Secretariat. 
L.  N.  Doc.,  A.14.1936.V. 

25  Thb  Intbbnational.    Third  (Communist)  International,  with  400  delegates  from  50 

coimtries,  opened  seventh  congress  in  Moscow,  its  first  meeting  since  1928.  It  wsb 
decided  to  relax  rigid  control  over  Communist  parties  and  to  urge  Communists  to 
oppose  Fascism.  N.  Y.  Times,  July  26,  1934,  p.  1.  Orders  from  Comintern  to 
Communist  parties  in  capitalist  countries,  including  the  United  States,  made  pub- 
lic in  Moscow  on  July  28.  N.  Y.  Times,  July  29, 1935,  p.  1 ;  Ciar.  HisL,  Sept.,  1936, 
p.  665. 
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28        Vatigam  Cttt — Yi^oonAVu.    CoDOwdat  ligned  in  the  Vfttici 

1936,  p.  20. 
20-81  IimitPASLuiCBNTAitT  Umotf.    Held  Slit  senion  In  Bniasa 

from  20  countries.    TwiM  (London),  July  27,  1936,  p.  1 

BvOdin,  July-Aug.,  1036. 
29/Aut\ut  1    Qkrhaitt — ITnitbd  Statis.    Ezohanged  notes  regar 

aboard  the  S.8.  Brmten  on  July  26.    Texta:  Pre**  retaOMf,  i 
81        Indian  CoMBtirnnoK.    Boyal  ueent  given  to  act  pnned  bjr  I 

ing  Indian  Empire  a  repreaentatiT«  constitution,  after  sevei 

vestigationa.    N.  Y.  Titim,  Aug.  It,  1936,  IV,  6;  C.  S.  Mom 

81  lo  Augiut  3    LzAom  or  Nations  Counch..    Met  in  spemal  bbh 
■umption  of  work  of  Italo-Ethiopian  Arbitration  C 
on  Sept.  4  to  reoeiTe  reports  of  arbitration  and  a 
pute.    N.  Y.  Times,  Aug.  1  and  4,  1035,  p.  1. 

Avfual.l0SS 

I  BsLonnf — Qbbmant.  Agreement  covering  paymenta  oame 
reetrictiona  were  abolished  and  payments  in  f<»«gn  curceni 
Aug.17, 1036,p.  16. 

3  Canada — Dnitbd  States.  Exchanged  ratifications  ot  convex 
of  tribunal  to  decide  questions  of  indemnity  and  future  rdgii 
tionofimelteratTraU,B.C.,  signed  April  6, 1036.     U.S. 

S        DANzia — Poland.    Initialed  fou>point  tariff  agreement.    1 

103S,  p.  7;  Timet  (London),  Aug.  10,  1036,  p.  9. 
12        RBruoin  SBTFLXiaNT  at  Vtrma  States.    Memorandum  of  E 
reference  to  circular  letter  No.  Ill,  dated  July  19,  1936,  fr 
concerning  possibiJity  of  settling  n^ugeee  in  the  United  Sti 
Nations.    Text:  Prtn  rrittua,  Aug.  31,  1036,  p.  168. 

Ihtbrnationai.  Contsntionb 

AntcRAJT  Liasiutt  to  Third  Pabtiu  on  tkb  Susfacb.    Rome,  h 
Ralifioalion  dejxMiled:  Rumania.     Mar.  23,  1935.     T.  I.  B.,  April, 

Am  TnAmc.    Warsaw,  Oct.  12,  1020. 

Adiietion:  Poland  (on  behalf  of  Danng).     T.  I.  B.,  May,  1086,  p. 
Abbithation  Clauses.     Protocol.    Genera,  Sept.  24, 1023. 

Signatun:  India.    L.  N.  0.  J.,  July,  1035. 

Aboentinb  Anti-Wab  Pact.    Rio  de  Janeiro,  Oct.  10, 1083. 
PndamaUon:  Niearagua.    Feb.  16, 1035.     T.  I.  B.,  May,  lOSS,  p 

Abmb  Tbaffic.    Geneva,  June  17,  1926. 
RaHfieation:  United  States.    June  21,  1036.    Prtu  releoMt,  Jn 
T.  I.  B.,  June,  1935,  p.  8. 

AsTLCM.    Montevideo,  Dec.  26, 1933. 
RaHfioation:  Honduras.    Feb.  12, 1036.     T.  I.  B.,  June,  1036,  p.  1 
Ra^fietaion  depomM:  Guatemala.     T.  I.  B.,  July,  1936,  p.  8. 

AsTLDif  Contention.    Havana,  Feb.  20, 1928. 
Ralifieation:  Honduras.    Feb.  16, 1936.    T.  I.  B.,  June,  1086,  p.  : 
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BnxB  OF  EzGHANOi  AMD  FftOMZflaoBT  NoTBB.    OonveDtion  and  protoooL    Qeneva,  JmM  7* 
1930. 
Ratification  depotUed:  Poland  (on  behalf  of  Danng).    7.  /.  B.,  July,  1035»  p.  18. 

BiiiLB  OF  EbccHANGEB  AND  Pbomissort  Notbb.    Stamp  laws.    Geneva,  June  7, 1030. 
Ratification  deposited:  Poland  (on  behalf  of  Daniig).    T.  I.  B.,  July,  1935,  p.  18. 

Ghkmical  Warfabb.    Geneva,  June  17, 1925. 
ProdamaOcn:  Chile.    7.  /.  B.,  July,  1935,  p.  6. 

CoNFiJCT  OF  Laws  on  Bills  of  Exchanqb  and  Pbomissort  Notbs.    Convention  and 
protocol.    Geneva,  June  7, 1930. 
Ratification  deposited:  Poland  (on  behalf  of  Danaig).    T.  I,  B.,  July,  1935,  p.  18. 

CoNTAQiouB  DiSBASBS  OF  Animalb.    Geneva,  Feb.  20, 1935. 
SiQnaiwres: 

Bulgaria,  Czechoslovak  Republic,  France,  Italy,  Latvia,  Netherlands,  Poland,  Ru- 
mania, Switserland.    7*.  /.  B.,  April,  1935,  p.  15. 
U.  S.  S.  R.    T.  I.  B.,  June,  1935,  p.  13. 

CopTBiQHT.    Berne,  Sept.  9, 1886.    Revision.    Rome,  June  2, 1928. 

Adhesion:  Union  of  South  Africa.    Mar.  19,  1935.    DroU  d'atUeur,  May  15,  1935,  p.  49. 
Note:  Correction  of  item  in  the  Journal  for  July,  1935,  p.  520: 
Consent  to  ratification  by  U.  S.  Senate  on  April  19, 1935,  was  reconsidered  on  April  22, 
1935,  and  Treaty  restored  to  executive  calendar.    Cong.  Record^  April  22, 1935,  p.  0321. 

Educational  Films.    Geneva,  Oct.  11, 1933. 

Accession  (with  reservations):  U.  S.  S.  R    May  11, 1935.    T,  /.  B.,  May,  1935,  p.  5. 
RatifixxUion:  Nicaragua.    T.  /.  B.,  July,  1935,  p.  9. 
Ratification  deposited: 

L-an  (Persia).    Apr.  12, 1935.    7.  /.  B.,  May,  1935,  p.  5. 

Norway  and  Rumania.    T,  I.  B.,  July,  1935,  p.  9. 

EbcpoRT  AND  Import  of  Animal  Products.    Geneva,  Feb.  20, 1935. 
Signatures: 
Bulgaria,  Czechoslovak  Republic,  France,  Italy,  Latvia,  Netherlands,  Poland,  Ru- 
mania, Switzerland.     T.  I.  B.,  April,  1935,  p.  16. 
U.  S.  S.  R.    r.  /.  B.,  June,  1935,  p.  13. 

EhcTRADiTioN.    Montcvidco,  Dec.  26, 1933. 
Ratification:  Honduras.    June  22,  1935. 
Ratification  deposited:  Chile.    July  2,  1935.     T.  I.  B.,  July,  1935,  p.  10. 

Fes-Charoing  Emplotmbnt  Agongibs.    Geneva,  June  30, 1933. 

Ratification:  Spain.    Mar.  29, 1935.    T.  /.  B.,  May,  1935,  p.  21 ;  /.  L.  0.  B.,  July  15, 1935, 
p.  56. 

Flora  and  Fauna  Prbsbrvation.    London,  Nov.  8,  1933. 

Ratification  (with  reservation) :  Great  Britain.    June  14, 1935.    T.  /.  B.,  June,  1935,  p.  24. 

Foreign  Arbitral  Awards.    Geneva,  Sept.  26, 1927. 
Signature:    India.    L.  N.  0,  /.,  July,  1935. 

History  Tbachinq.    Montevideo,  Dec.  26, 1983. 
Ratification:  Honduras.    T.  I.  B.,  July,  1935,  p.  9. 

Hours  of  Work  in  ^sbt-Glass  Works.    Geneva,  June  21, 1934. 
Ratifi4xUion:  Norway.    May  3,  1935.    T.  I.  B.,  June,  1935,  p.  22;  /.  L.  0.  B.,  July  15, 
1935,  p.  55. 

Indushtrial  Property.    London,  June  2,  1934. 

Ratifi4xUion:  United  States.    June  27, 1935.    T.  /.  B.,  June,  1935,  p.  21. 
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1029. 
RaHfieation  deponted:  United  SUUs.    Apr.  16, 1931S. 
T«xt:  U.  S.  Trtatv  Serua,  No.  88fl. 
Imtkb-Ahbhican  CoNdUATioN.    Waaliiiigtoii,  Jan.  S,  1920. 

Batifioatim:  HonduroB.    Peb.  14. 1936.    T.  I.  £.,  June,  1936,  p.  1. 
Iim>-AMiRiCAiT  CoNCtUATiOM.    WBahinston,  Jan.  fi,  1939.    Additii 
video,  Dec.  26, 1933. 

Chile.    Mar.  10,  1935.     T.  I.  B.,  April,  lOSiS,  p.  1. 

United  8tat«.    Aug.  18,  1934.    Proclaimed  May  8,  108S.     V. 


l3irnaxn.TiQinu.  EzcH-utoi  Szbticb.    Mexico  Qty,  Jan.  27, 1902, 

Rtaifieatian:  Colombia.     T.  I.  B.,  April,  1936,  p.  47. 
LiOHTBHiPs.    Liebon,  Oct.  23, 1930. 

Batifieation  deponUd:  Oiiua.     T.  1.  B.,  July,  1936,  p.  20. 
Load  Lini  Contknttoit.    Loodoo,  July  6, 1930. 

RaHfiaOion  depotiled:  Belgium  and  Japan.    T.  I.  B.,  July,  1936,  p.  2l 
MAXima  SiQKALS.    Liabon,  Oct.  23, 1930. 

Ralijkatum  deponted:  Qiina.    T.  I.  B.,  July,  1936,  p.  20. 
HiNiifuit-WAaB-FtxiNO  MACEonmr.    Geneva,  June  16, 1928. 

Balifiealiim: 
Canada.    Apr.  26, 1935.     7.  7.  £.,  May,  1936,  p.  21. 
Bulgaria.    /.  L.  0.  B.,  July  16, 1936,  p.  47. 
Motor  Vkhiclib  Taxation.    Ckneva,  Har.  30, 1931. 

Aeeetnon:  Rumania.    L.  N.  O.  J.,  July,  1936. 
MounLATKRAL  CoMMaBciAi.  AosEmfKNT  ItrcLimiHa  FAVOSZD-NAn 
ington,  July  16, 1934. 

Sifpialvn: 
Guatemala.    May  11, 1936.    T.  I.  B.,  May,  1936,  p.  19. 
Greeoe.     T.  I.  B.,  July,  1936,  p.  18. 

RaHfiealion:  United  States.    Aug.  24, 1936.    Cong.  Rac,  Aug.  24,  ] 
Nabootios.    Geneva,  July  13,  1931. 

Aetettion:  Afghanistan,  Estonia  and  New  Zealand. 

RaHfiaaion:  Ecuador,  Japan  and  Panama.    L.  N.  0.  J.,  July,  1936 
Nationalttt.    Montevideo,  Dec.  26,  1933. 

Btttificatiaa:  HonduntB.     T.  I.  B.,  July,  1936,  p.  12. 

BalifioaUm  depotited:  Chile.    T.  /.  B.,  April,  1936,  p.  16. 
Nationautt.    Protoool  on  Mihtaiy  Obligation  in  Caeea  of  Doubl 
Hague,  Apr.  12,  1930. 

Adheaion  deponted:  Australia.    July  8,  1936.    T.  T.  B.,  July,  1936, 

RatifiaUion:  Salvador.     T.  I.  B.,  April,  1936,  p.  6. 
Nationalrt.    Protoool  on  StatdeeonegB.    The  Hague,  April  12, 193( 

Adhetum  deponted:  Australia.    July  8, 1936.    T.  I.  B.,  July,  1936, 
Nationautt.    Special  Protoool  on  StatdesBneei.    The  Hague,  Apr. ! 

A^terion  deponted:  Australia.    July  8,  1936.     T.  I.  B.,  July,  1B86, 
Natiokautt  or  Wohkn  Convxntion.     Montevideo,  Dec.  28,  1933. 

Ratifieation  depotited:  Honduras.    June  26, 1936.    T.  /.  B.,  June,  1! 
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NiOHT  Work  of  Women.    Washington,  Nov.  28, 1919.    Revised,  1934. 

Ralification:  Union  of  South  Africa.    Apr.  16, 1935.    T.  I.  B.,  June,  1935,  p.  22;  /.  L.  0.  B. 
July  15, 1935,  p.  58. 

Obsosnb  Pubucationb.    Geneva,  Sept.  12, 1923. 

Adhuion  deposUed:  Australia.    T.  I,  B.,  July,  1935,  p.  13. 

Pan  Ambbioan  Union.    Havana,  Feb.  20, 1928. 

BaUfieatum  deposited:  Ecuador.    May  10, 1935.    T.  /.  B.,  May,  1985,  p.  3. 

Parcel  Post.    Madrid,  Nov.  10, 1931. 

Ratifieaiion:  Nicaragua.    May  6, 1935.    T.  I.  B.,  May,  1935,  p.  23. 

Pbbmanent  Court  of  International  Jubtioe.    IVotoooI  of  Aooession  of  United  States. 
Geneva,  Sept.  14, 1929. 
Ratification:  Panama.    May  2, 1935.    7.  /.  B.,  May,  1935,  p.  1;  L.  N.  0.  /.,  July,  1935. 

Permanent  Court  of  International  JuanoE.    IVotoooI  of  Signature.    Geneva,  Dec.  10, 
1920. 
RaHfication  deposited:  Ethiopia.    Mar.  30, 1935.    T.  I.  B.,  April,  1935,  p.  2. 

Postal  Convention.    Cairo,  Mar.  20, 1934. 

Ratification:  Chile  and  Honduras.    T.  I.  B.,  July,  1935,  p.  20. 

Postal  Union  of  the  Ambricab  and  Spain.    Madrid,  Nov.  10, 1931. 
RaJtificaiion  deposited: 
Ecuador.    Mar.  7,  1935.    7.  /.  B.,  April,  1935,  p.  36. 
Nicaragua.    T,  I.  B.,  July,  1935,  p.  20. 

Prevention  of  War.    Geneva,  Sept.  26, 1931. 
Accession:  Nicaragua.    Apr.  1, 1935.    T.  I.  B.,  April,  1935,  p.  2;  L.  N.  0.  /.,  July,  1935. 

Prisoners  of  War.    Geneva,  July  27, 1929. 
RaHfixxUion:  Latvia.    T.  I.  B.,  June,  1935,  p.  9. 
Ratifi4xUum  deposited:  Greece.    T.  /.  B.,  July,  1935,  p.  6. 

Protection  of  Movarlb  Propertt  of  Historic  Value.    Opened  for  signature  on  July 
15, 1934. 
Ratifi4xUion:  Nicaragua.    June  5, 1935.    7.  /.  B.,  July,  1935,  p.  23. 

Radio  Communications  Regulations  and  Protocol.    Madrid,  Dec  10, 1932. 
Ratification  deposited: 
Panama.    Mar.  29, 1935.    T.  /.  B.,  May,  1935,  p.  23. 
Venezuela.    May  9, 1935.    7.  /.  B.,  June,  1935,  p.  23. 

Red  Cross.    Geneva,  July  27, 1929. 
Adhesion: 

Latvia.    May  22,  1935.    T.  I.  B.,  May,  1935,  p.  4. 

Ethiopia.    July,  1935.    C.  S.  Monitor,  July  18, 1935,  p.  1. 
Ratification  deposited:  Greece.    T.  /.  B.,  July,  1935,  p.  6. 

Rbfugbes  Status.    Geneva,  Oct.  28, 1933. 
Ratification  deposited: 
Czechoslovak  Republic.    May  14, 1935.    T.  I.  B.,  June,  1935,  p.  14. 
Norway.    T.  /.  B.,  July,  1935,  p.  14. 

Relief  Union.    Geneva,  July  12, 1927. 
Adhesion  deposited:  China.    T.  I.  B.,  July,  1935,  p.  14. 

Right  to  a  Flag  of  States  Having  No  Sbacoast.    Barcelona,  April  20, 1921. 
Accession:  Iraq  and  n.S.S.R.    L.  N.  0.  /.,  July,  1935. 
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RiOBTB  Anu  Duma  of  SrATSS.    MoDteridiw,  Dec.  20,  1938. 

Ratifieation:  Honduras.    Feb.  16,  1935. 

Raiifietaion  dtpotited:  Quatemftlft.    June  12, 1936.    T.  I.  B.,  Ju 
RoAs  SiaNAi&    OeaevK,  Mar.  30, 1931. 

AoceMwm;  RumftniA.    Z..  iV.  0. /.,  July,  193S. 
RoBBiCB  Fact.    Wa&bington,  Apr.  IS,  1936. 

RaHikalim:  Btindot.    T.  I.  B.,  July,  1936,  p.  23. 

Ralifiaaim  depotiied:  United  StaUi.    July  13,  19SSl    T.  I.  B., 
BArarr  at  Bba.    London,  May  31,  1929. 

Batifiailion  dtpoiiUd:  Bdgiuni,  Japu,  njBjB.R.    T.  I.  B.,  July, 
Sanitabt  Contkntion  fob  Am  Natioation.    Tbe  Hague,  Apr.  i 

AdkeiuM  depo»ilsd:  CMe.    Apr.  12,  1936.     T.  I.  £.,  May,  1986 

RaHfiealion:  Umt«d  BUU&    June  13,  1936.    T.  I.  B.,  June,  19i 

RalifieaHon  depoiited: 
Germany.    T.  I.  B..  May,  1935,  p.  7. 
AuatriA.     T.  I.  B.,  June,  1936,  p.  13. 
Foland.    June  22, 1936. 

United  Stat«8.    July  26, 1936.     T.  I.  B.,  July,  1936,  p.  11. 
Ssaken'b  Abticlbb  of  Aobbmumt.    Geneva,  June  24,  1926. 

RaHjUation:  Australia.    Jan.  30, 1936.    /.  L.  0.  B.,  July  16, 19 
SptrxBEBOEN.    Paris,  Feb.  9, 1920. 

Ad}itnon:  U.S.S.R.     May  7,  1936.     T.  I.  B.,  July,  1936,  p.  7. 
SiATiancs  OF  Cahsbs  of  Dbath.    London,  June  19, 1934. 

Australia  (on  behalf  of  Papua,  Norfolk  Islands  and  New  Quint 
1936.     T.  I.  B.,  AprU,  1936,  p.  13. 

Paoaina.    Apr.  2,  1935.    7*. /.  B.,  May,  1936,  p.  7. 

Peru.    May  16, 1936.    T. /.  £.,  July,  1936,  p.  11. 
Batifieatum: 

Italy.    May  6,  1936.     7*. /.  £.,  July,  1936,  p.  11. 

Poland.    T.  I.  B.,  June,  1936.  p.  14. 
TiLBCOionnncATiONa  Contkmtion.    Madrid,  Dec.  9,  1932. 
Adhesion  deponUd:  Albania.     May  6,  1036.    T.  I.  B.,  June,  193 
BalifieaUon  depotited: 

Irish  Free  Sute.    Feb.  16,  1936.    T.  I.  B.,  April,  1936,  p.  37 

Panama.    Mar.  29,  1935.    T.  I.  B.,  May,  1936,  p.  23. 

Venesuela.    May  9,  1935.     T.  I.  B.,  June,  1936,  p.  23. 

China,  Great  Britain,  Union  of  South  Africa.    T.  I.  B.,  July, 

Tklbobafb  Reouiationb  ahu  Pbotocou  Madrid,  Dee.  10, 1933 
Adhmon  depotUed:  Albania.  May  6,  1936.  T.  /.  B.,  June,  193 
Ratifi^sation  deposited:  Venezuela.    May  9,  1936.    T.  /.  £.,  June 

Trads-Mask  AMD  CoioissciAL  Ck}NVEHnoN  AifD  Protocol.  Wb 
RaiifiaMon  deponied:  Nicaragua.    June  7,  1936.     T.  I.  B.,  June 

Transit  of  Animals  and  Anth&l  Pboducts.    Geneva,  Feb.  20,  I 


Bulgaria,  CiechoBlovak  Republic,  France,  Italy,  I^tvia,  Ni 

mania,  Switierland.     T.  I.  B.,  April,  1936,  p.  15. 
U.S.fi.R.     T.  I.  B.,  June,  1936,  p.  13. 
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Tbipttchb.    Geneva,  Mar.  28, 1931. 

Signature:  Rumania.    L.  N.  0.  /.,  July,  1035. 

Weight  of  Packages  on  VBSfiBLB.    Geneva,  June  21, 1920. 

RatifieaHon:  Bulgaria.    May  31, 1035.    /.  L.  0.  B.,  July  15, 1035,  p.  47. 

Whaling.    Geneva,  Sept.  24, 1031. 

Accession  deposited:  Ecuador.    Apr.  18, 1065.    T.  I.  B.,  May,  1035,  p.  21. 
Ratification: 

France.    May  Id,  1085.    T.  /.  B.,  June,  1035,  p.  20;  L.  N.  0.  /.,  July,  1035. 

United  States.    Aug.  24, 1035.    Coi^.  Aflc.,  Aug.  24, 1035,  p.  14000. 

White  Slave  Tbadb.    Pario,  May  18, 1004. 
BaiififiaUon:  CMb.    T. /.  B.,  July,  1035,  p.  15. 

White  Slave  Trade.    Puis,  May  4, 1010. 
Batifi4salion:  Chile.    T.  I.  B.,  JuJy,  1035,  p.  15. 

White  Slave  Trade.    Geneva,  Sept.  80, 1021. 
Accession:  Afghanistan.    Apr.  10,  1085.    T.  I.  B.,  May,  1035,  p.  0;  L.  N.  0.  /.,  July, 
1035. 

White  Slave  Trade  (Women  of  Full  Acb).    Geneva,  Oct.  11, 1083. 
Accession:  Afghanistan,  Iran.    L.  N.  0.  /.,  July,  1085;  T.  I.  B.,  May,  1035. 
RatifieaHon  deposited:  Norway  and  Rumania.    7.  /.  B.,  July,  1035,  p.  15. 

Wines.    Rome,  June  5, 1085. 
Signatwrm:  T.  I.  B.,  July,  1035,  p.  16. 

Workmen's  Compensation  ior  Gocupational  Diseases.    Geneva,  June  10,  1025. 
(Revised,  1034.) 
Ratification: 
Hungary.    Biay  11, 1085.    /.  L.  O.  B.,  July  15, 1035,  p.  52. 
Norway.    Biay  8, 1085.    T.  I.  B.,  June,  1085,  p.  22. 
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ITALO-£THIOPUN  COMMISSION  OF  CONCIU 
ARBITRATION  > 

AWARD  OF  SEPTEMBER  3,  1935 

Neither  the  Itoliao  Government  aor  its  ngente  on  the  qjot  can  be 
the  Wshrol  incident  on  the  Italian-EUkiopinn  fronUer  Deoember  5,  l( 

Although  the  Ethiopinn  local  nuthoritiee  hy  their  attitude  may  bxn 
tJbat  they  had  aggreenve  intentions,  nevetthekaB  the  £Uiiopian  Qovm 
raqmnsible  for  the  actual  incident  of  Deoember  6. 

1.  By  an  exchange  of  notes  dated  May  15  and  16, 1935, 
ian  Minister  at  Addis  Ababa  and  the  Minister  for  Foreigi 
opia,  the  Italian  and  Ethiopian  Governments  agreed  to  bi 
cedure  of  conciliation  and  arbitration  provided  for  in  Artie 
of  Amity  bet^'een  Italy  and  Ethiopia  of  August  2,  1908, 
cumstances  of  the  incident  which  took  place  at  Walwal  on 
6,  1934,  and  the  responsibilities  in  connection  therewith, 
from  Resolution  No.  1  of  the  League  Council  dated  May 
governments  also  agreed  to  submit  to  the  same  procedure 
have  taken  place  on  the  Italo-Ethioptan  frontier  since  De 

It  was  also  stated  in  this  resolution  of  the  League  Counc 
Government,  in  view  of  the  request  which  had  been  mad 
objection  regarding  the  nationality  of  the  arbitrators  a 
Ethiopian  Government. 

2.  The  two  governments  accordingly  appointed  as  mem 
mission,  the  former.  Count  Aldrovandi,  Ambassador  of  H 
Italy  and  M.  Montagna,  Counsellor  of  State  of  the  Kingc 
the  tatter  M.  A.  de  Geouffre  de  la  Pradelle,  Professor  of  I 
at  the  University  of  Paris,  Director  of  the  Institute  of  Intel 
and  Mr.  Pitman  B.  Potter,  Professor  of  International  Or 
Graduate  Institute  of  International  Studies  of  Geneva, 
United  States  of  America. 

They  also  appointed  as  Agents  attached  to  the  Conuuij 
M.  S.  Lessona,  Professor  at  the  Univereity  of  Florence 
M.  G.  Jese,  Professor  at  the  University  of  Paris. 

3.  The  Commission  constituted  as  above  held  a  hist  set 
June  6  and  7,  at  which  it  laid  down  its  procedure;  its  nei 
was  to  take  place  at  Scheveniugen  (Netherlands)  was  post 
25  to  enable  its  members  to  take  cognizance  of  the  dainu 
evidence  of  the  parties. 

>  League  of  Nations  Document  C.332.M.  169. 1935.  VIL 
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4.  On  June  18,  1935,  the  Ethiopian  Government  stated  that  it  stood  by 
the  memoranda  submitted  by  it  to  the  League  of  Nations  on  January  15 
and  May  22  (C.49.M.22.1935.VII.  and  C.230.M.114.1935.VII). 

On  June  22,  the  Italian  Government  submitted  to  the  arbitrators  a  memo- 
randum specially  prepared  for  them. 

5.  The  Commission,  which  met  at  Scheveningen  on  June  25,  1935,  heard 
the  statement  of  the  Italian  Government's  Agent.  The  Ethiopian  Govern- 
ment's Agent  having,  in  the  course  of  his  statement  in  reply,  touched  on  the 
question  of  the  "ownership"  of  the  territory  in  which  Walwal  is  situated, 
the  Italian  Agent  objected  to  the  examination  of  this  question  which,  in  his 
government's  opinion,  did  not  come  within  the  Commission's  competence. 

The  members  of  the  Commission  disagreed  as  to  their  power  to  determine 
its  competence,  and  regarding  the  recourse  to  the  fifth  arbitrator  provided 
for  by  the  Treaty  of  1928. 

The  Commission  was  accordingly  obliged  to  suspend  its  proceedings  on 
July  9, 1935. 

6.  The  interlocutory  question  thus  raised  was  settled  by  the  League  Coun- 
cil, to  which  the  two  governments  applied  in  order  to  obtain  an  interpreta- 
tion of  their  agreement  regarding  the  precise  scope  of  the  mission  entrusted 
to  the  Commission  of  Conciliation  and  Arbitration. 

The  Council  was  of  opinion  that  the  two  governments  "did  not  agree  that 
the  Commission  should  examine  frontier  questions"  and  that  consequently 
'Hhe  Commission  must  not,  by  its  decision  on  the  Walwal  incident,  prejudge 
the  solution  of  questions  which  do  not  fall  within  its  province,  and  that  it 
would  be  prejudging  that  solution  if  it  founded  its  decision  on  the  opinion 
that  the  place  at  which  the  incident  occurred  is  under  the  sovereignty  either 
of  Italy  or  of  Ethiopia." 

It  considered  that  "while  it  is  always  open  to  the  Commission  to  take  into 
consideration,  without  entering  upon  any  discussion  on  the  matter,  the  con- 
viction that  was  held  by  the  local  authorities  on  either  side  as  to  the  sov- 
ereignty over  the  place  of  the  incident,  the  Commission  has  not  to  take  into 
account  the  circumstance  that  Walwal  is  under  the  sovereignty  of  one  or 
other  of  the  two  parties,  but  must  concern  itself  solely  with  the  other  ele- 
ments in  the  dispute  relating  to  the  Walwal  incident." 

It  noted  the  declaration  of  the  two  parties  to  the  effect  that  the  four  mem- 
bers of  the  Commission  would  proceed  "without  delay  to  designate  the 
fifth  arbitrator  whose  appointment  might  be  necessary  for  the  carrying 
through  of  their  work." 

Lastly,  the  Council,  "confident  that  the  procedure  would  have  brought 
about  the  settlement  of  the  dispute  before  September  1,  1935,  invited  the 
two  governments  to  inform  it  of  the  result  not  later  than  September  4, 1935." 

7.  The  Commission  met  at  Paris  on  August  20,  1935,  and  proceeded  to 
designate  the  fifth  arbitrator.  Its  choice  unanimously  fell  upon  M.  N. 
Politis,  Greek  Minister  at  Paris,  member  of  the  French  Institute  and  the 
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Inatitut  de  Droit  irUematumal,  former  MiniHter  for  Foreign 
dent  of  the  League  Aasembly,  Honorary  Professor  in  the  f 
Paris  University,  who  was  requested  to  assist  it  in  the  event 

8.  After  hearii^  on  that  same  day  the  statement  of  the  '. 
the  Conunission  decided  to  proceed  to  Beme  to  receive  thi 
number  of  persoos  called  by  the  Italian  Government. 

9.  The  depositionB  were  made  on  August  23,  24  and 
were  followed  by  the  final  statement  of  each  of  the  two  Agi 

10.  On  its  return  to  PariB  on  August  26,  the  Committee 
aioDS  on  the  questions  submitted  for  its  consideration. 

The  four  arbitrators  were  unable  to  agree  either  as  to  tl 
Btanoea  of  the  Walwal  incident  or  as  to  the  responsibilitii 
neotion  therewith. 

11.  The  intervention  of  the  fifth  arbitrator  thus  becan 
took  place  on  August  29. 

12.  Having  taken  note  of  the  general  contents  of  the  dc 
parts  of  which  had  been  communicated  to  him  on  bis  appo: 
arbitrator  proceeded  to  discuss,  in  conjunction  with  the  c 
the  Conunission,  the  pleadings  on  either  side  of  the  questJ 

13.  As  a  result  of  this  discussion  the  Commission  anive< 
decision: 

The  Walwal  Incidbnt 

14.  The  Walwal  district,  situated  in  a  desert  country  ai 
nomad  tribes  under  the  authority  of  Britain,  Italy  or  Ethi 
importance  owing  to  the  wells,  some  300  in  number,  in  i 
water  of  which  is  indispensable  for  the  requirements  of  the 
and  their  livestock. 

15.  This  area  has  been  controlled  since  1028,  and  perm 
since  1930,  by  the  authorities  of  the  Italian  Somaliland  O 

16.  The  Italian  occupation  of  the  area  is  sjnnbolised  by 
of  Walwal,  which  is  subordinate  to  that  of  Warder,  about  : 
Although  it  has  not  been  officially  recognised  by  the  Ethiof 
it  never  gave  rise  to  any  official  protest  from  that  gove: 
Walwal  incident. 

17.  This  occupation  had  given  the  Italian  authorities  th 
the  Walwal  area  was  under  Italian  authority  and  was  rec 
opia  and  the  United  Kingdom,  inasmuch  as  it  was  a  com 
the  tribes  under  their  influence  to  use  the  Walwal  wells  undi 
of  the  Italian  authorities. 

18.  On  the  other  hand,  the  Ethiopian  authorities  were  o 
area  formed  part  of  their  national  territory. 

19.  In  recent  years,  mutual  suspicion  and  animosity  h, 
tween  the  Italian  and  Ethiopian  authorities.    The  Italia 
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came  convinced  that  the  Ethiopians  had  hostile  intentions,  and  the  Ethi- 
opian authorities  had  the  same  conviction  about  the  Italians. 

20.  In  such  an  atmosphere  of  suspicion  and  apprehension,  the  slightest 
incident  might  lead  to  a  misunderstanding  and  degenerate  into  a  serious 
conflict. 

21.  On  November  22,  1934,  an  Ethiopian  force  of  about  600  regular  and 
irregular  troops,  under  the  command  of  Fitaorari  Shiferra,  Governor  of 
Jijija  and  Ogaden,  Fitaorari  Alemayehu,  and  Omar  Samantar,  an  Italian 
deserter  with  a  price  on  his  head  for  the  murder  of  an  Italian  officer,  arrived 
in  front  of  the  Italian  post  at  Walwal  as  the  protective  escort  of  an  Anglo- 
Ethiopian  conmiission,  which,  having  completed  the  demarcation  of  the 
frontier  between  Ethiopia  and  British  Somaliland,  and  having  instructions 
to  make  a  grazing  survey  in  Ogaden,  was  due  next  day  at  Walwal,  where 
there  was  an  Italian  garrison  consisting  at  that  time  of  about  160  native 
soldiers  (dubaU). 

22.  The  Ethiopian  force,  considering  itself  to  be  in  national  territory, 
advanced  towards  the  wells;  its  advance  was  opposed  by  an  Italian  force, 
commanded  by  a  native  N.C.O.  who  asserted  that  the  Walwal  area  was 
Italian  territory.  Under  the  pressure  of  greatly  superior  numbers,  the 
dubais  were  obliged  to  fall  back,  leaving  the  Ethiopians  in  possession  of  ten 
or  fifteen  wells. 

23.  Next  morning,  November  23,  the  Anglo-Ethiopian  commission  ar- 
rived on  the  scene;  at  its  head  were,  on  the  British  side,  Lt.-Col.  Clifford, 
and  on  the  Ethiopian  side,  Fitaurari  Tessama  Bante.  The  same  day,  they 
sent  a  letter  to  the  officer  commanding  the  Italian  forces  in  the  area,  pro- 
testing against  the  opposition  to  the  advance  of  the  Ethiopian  force  on  the 
previous  day,  and  against  the  forcible  carrying-off  of  one  of  the  conunission's 
N.C.O.'s  with  his  rifle. 

24.  Next  morning,  the  Italian  commanding  officer.  Captain  Cimmaruta, 
visited  the  members  of  the  conmiission;  he  declared  that  he  was  not  compe- 
tent to  discuss  the  main  subject  of  their  protest,  "a  problem  which  concerns 
only  the  poUtical  authorities";  but  in  explanation  of  the  disappearance  of 
the  Ethiopian  N.C.O.  he  stated  that  the  latter  was  an  Italian  deserter  who 
had  voluntarily  given  himself  up.  He  proposed  to  hold  an  enquiry  into  the 
matter,  and  offered,  in  order  to  avoid  incidents,  to  establish  a  provisional 
line  of  separation  between  the  Italian  and  Ethiopian  forces.  This  offer, 
which,  in  form,  appeared  to  the  Anglo-Ethiopian  conmiission  to  be  ''sin- 
cere and  opportune,"  was  not  carried  out.  Captain  Cimmaruta  proposed  to 
indicate  the  position  of  the  two  opposing  lines  by  marks  and  signatures  on 
tree-trunks;  this  proposal,  however,  was  rejected  by  the  Ethiopian  commis- 
sion, lest  its  acceptance  of  a  provisional  de  facto  situation  might  create  a 
precedent  favorable  to  the  Italian  view.  Subsequently,  however,  the  Ethi- 
opian commission  agreed  to  the  establishment  of  a  provisional  line  of  sepa- 
ration marked  by  twigs  or  thorns. 
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25.  To  give  the  Ethiopians  access  to  other  wells  in  adi 
fifteen  in  their  possession,  the  Italians  were  asked  to  with 
Captain  Cimmaruta  refused,  but  offered  to  allow  the  I 
water  behind  the  Italian  lines,  under  tiis  supervision.  Tl 
commission  did  not  see  its  way  to  accept  this  offer. 

28.  During  the  conference  between  Captain  Cimnuu 
missionerB,  two  Italian  aeroplanes  flew  low  over  the  Aug] 
where  the  British  and  Ethiopian  flags  were  flying  dde  by 
missioners  had  the  impression  that  the  machine-gun  of 
idanes,  which  was  piloted  by  Major  Form  Locd,  had 
tbem;  they  regarded  this  as  a  provocation,  and  prot 
Giving  evidence  before  the  Conciliation  and  Arbitration 
ever,  Major  Form  Locci  declared  on  his  honor  as  an  offic< 
that  the  machine-gun  of  his  aeroplane  was  not  tnunec 
Ethiopian  camp,  though  a  camera  was.  He  explained  th 
sion  might  be  gained  because  the  machine-gun  was  mount 
the  fuselage,  and  consequently,  when  the  aeroplane  ban 
gun  would  appear  to  be  trained  on  the  ground.  He  also  ai 
over  the  camp  was  in  no  sense  a  hostile  demonstration:  un 
superior  officers,  he  was  carrying  out  a  reconnaissance  in 
Cinunaruta. 

27,  Moved  by  his  "  great  indignation  "  at  this  incident, 
as  a  "provocative  demonstration,"  Lt.-Col,  Clifford  dei 
the  British  mission  to  Ado,  some  thirty  icilometres  from 
not  to  complicate  the  situation  for  the  Ethiopian  authoii 
against  any  regrettable  international  incident;  accon 
November  25,  the  British  and  Ethiopian  missions  left  ^ 
respective  escorts  of  30  and  50  men. 

28.  In  the  meantime  Fitaurari  Sbiferra's  force  remaine 
its  effectives,  after  receiving  further  reinforcements,  ulti 
strength  of  1,400  to  1,600  men;  its  presence  and  the  incre 
naturally  added  to  the  misgivings  of  the  Italian  authoriti 
Ueved  to  have  been  justified  in  view  of  documents  they  sub 
the  Ethiopian  camp.  The  Italian  authorities  thereafter  c 
Ethiopian  troops'  claim  to  be  the  escort  of  the  Anglo-Ethi 
was  clearly  untrue  and  that  the  reason  why  it  did  not  folk 
was  that  it  was  planning  to  attack  the  Italian  gomson  at 
nity  with  a  view  to  seizing  forcibly  the  Walwal  wells;  b 
November  30,  1034,  paragraph  20,  the  Anglo-EthiofHa 
plained  that  the  "Ethiopian  escort"  remained  in  its  posi 
order  to  avoid  the  appearance  of  a  retreat  which  might  cai 
the  population  of  Ogaden  seriously  compromisii^  the  safe 
sion;  in  the  proceedings  before  the  CommissioD  it  was  : 
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behalf  of  Ethiopia,  that  beUeving  themselves  to  be  in  their  own  territory, 
the  forces  which  had  advanced  as  far  as  the  wells  could  not  retire  without 
wounding  the  pride  and  lowering  the  prestige  of  the  nation;  it  should  lastly 
be  noted  that  on  being  asked  by  Captain  Cimmaruta  whether  the  troops 
which  remained  at  Walwal  and  which  the  commission  continued  to  regard 
as  its  escort  really  formed  part  of  the  commission's  Ethiopian  escort,  Lt.-Ck>L 
CSlifford  made  no  reply. 

29.  For  ten  days  after  the  commission's  departure  the  Ethiopian  and  Ital- 
ian troops  remained  in  their  positions,  facing  each  other  at  a  distance  which 
in  places  was  no  more  than  two  metres,  their  loaded  rifles  in  their  hands, 
ehallenging,  insulting  and  provoking  each  other. 

30.  Nevertheless,  in  accordance  with  his  government's  recommendations, 
the  Governor  of  Italian  Somaliland  continued  to  give  the  commander  of  the 
Warder-Walwal  sector  formal  written  orders  to  refrain  absolutely  from  any 
hostile  act  so  long  as  the  Ethiopians  did  not  use  their  arms  against  the  Ital- 
ian posts;  and  on  his  side  the  commander  of  the  sector.  Captain  Cimmaruta, 
repeatedly  approached  the  Anglo-Ethiopian  commission  and  the  Ethiopian 
military  chiefs  urging  that  the  necessary  precautions  be  taken  to  prevent  any 
incident.  On  November  26, 1934,  he  felt  uneasy  as  to  the  intentions  of  the 
Fitaorari  Shiferra  and  warned  him  that  he  would  take  such  decisions  as 
were  required  according  to  his  reply.  On  December  4,  having  learnt  that  on 
the  previous  night  his  men  had  tried  to  force  the  Italian  line  by  removing  the 
brushwood  which  marked  it,  Captain  Cimmaruta  sent  him  word  that  any 
act  of  violence  on  his  part  would  be  countered  by  force. 

31.  At  this  juncture  reinforcements  arrived  on  both  sides  of  the  lines. 
On  both  sides,  the  men  watched  each  other,  and  their  nervousness  increased 
owing  to  the  fact  that  every  day  shots  were  heard — either  accidental  shots 

.or  shots  at  game. 

32.  Suddenly,  on  December  6,  towards  3.30  p.  m.  according  to  some  and 
towards  6.30  p.  m.  according  to  others,  following  on  a  shot  the  origin  of 
which  is  disputed,  a  general  fight  began.  At  the  sound  of  the  firing,  Captain 
Cimmaruta,  who  was  at  Warder,  ordered  two  tanks  and  three  aeroplanes  to 
leave  for  Walwal  immediately,  he  himself  also  proceeding  thither  in  a  light 
lorry.  He  arrived  at  Walwal  shortly  before  6  p.m.,  one  tank  and  one  aero- 
plane arriving  a  few  minutes  before  him.  The  other  tank  and  aeroplanes 
came  up  shortly  after  his  own  arrival.  Captain  Cimmaruta  found  his  men, 
consisting  at  this  time  of  about  600  dvbata,  having  only  native  non-commis- 
sioned officers  in  command,  forced  back  beyond  the  original  line,  with  their 
ammunition  practically  exhausted.  He  had  some  cartridges  found  on  dis- 
abled men  distributed  among  them  and  called  for  ammunition  to  be  sent 
from  Warder.  This  ammunition  arrived  two  hours  later.  Meanwhile 
night  was  falling,  the  fighting  became  desultory  and  soon  ceased  altogether. 
On  December  6  at  dawn  fighting  began  again  and  soon  the  Ethiopians  were 
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routed  and  fied  in  the  direction  of  Ado,  leaving  on  the  | 
neighborhood  130  dead  and  a  large  number  of  wounded. 
lost  30  dead  and  100  wounded. 

33.  Two  diametrically  oppomte  accounts  are  given  of 
first  shot  which  caused  the  fight.  According  to  one  ven 
fired  from  the  Italian  line,  after  two  orders  clearly  faearc 
ranks  had  been  given,  namely  first  "A  terra"  and  then  * 
ing  to  the  other  version  the  shot  was  fired  by  an  Ethiopis 
upright,  in  the  direction  of  a  little  tree  in  which  was  rittmg 
an  Itahan  dvbat,  who,  wounded  slightly  in  the  cheek,  ii 
let  himself  drop  down.  According  to  both  veruons  the  s 
for  firing  from  the  same  side. 

34.  The  Ethiopian  version  is  based: 

1.  On  the  aggressive  intentions  of  the  Italian  fore 
number  of  dubat  deserters  who  came,  before  Deceml 
quarters  of  the  Anglo-Ethiopian  commission,  which  t 
later; 

2.  On  the  report  of  Fitaorari  Shiferra  which  menti 
terra"  and  "  fuoco  "  alleged  to  have  been  ^ven  in  the  r 
whereas,  in  the  evidence  given  before  the  Commismi 
and  Arbitration  and  in  particular  accordiog  to  Cap 
statement,  such  orders  are  never  given  to  dvbati  in  I 

3.  On  the  evidence  of  an  Ethiopian  ncA-oJtetuiant  wl 
witness  of  the  b^iuning  of  the  fight,  he  himself  dec 
lying  in  his  tent,  he  heard  three  shots  one  after  the  ot 
nfle  to  proceed  to  the  lines,  during  which  time  three 
tent. 

35.  The  Italian  version  is  based  on  the  following : 

1.  The  telegraphic  reports,  dated  December  6  a 
Commandant  Montanari,  the  miUtary  chief  of  the  an 
ment  of  Somaliland,  conveying  the  evidence  of  the  du 
only  eyewitnesses  of  the  first  events,  and  who  state 
"an  attack  in  force,  unexpectedly  laimched  by  the 
the  Fitaorari  Tessomma,  without  any  provocation  c 
peiled  our  dvbata  to  fall  back  after  a  strenuous  resisti 

2.  The  report  dated  December  14,  1934,  from  th 
Somaliland  to  the  Colonial  MinistrT  at  Rome,  giving 
information  it  had  received  by  that  date,  accordii 
ascari  of  the  Fitaorari  Shiferra  stood  up  and  fired  a  she 
it  seems  was  to  serve  as  a  sign^,  since  it  was  immedia 
sharp  fusillade  on  the  part  of  the  Ethiopians"; 

3.  The  evidence,  taken  by  the  Commisaon  of 
Arbitration,  in  the  absence  of  Italian  officers  and  i 
officers — since  there  were  none  on  the  spot  at  the  tii 
ment — of  four  dvb<ds,  all  of  whom  are  now  non-com 
but  only  one  of  whom  was  so  at  the  time  of  the  iocidei 
Walwal  on  December  5,  and  state  that  they  saw  tl 
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from  the  Ethiopian  ranks,  adding  a  new  detail,  namely,  that  the  shot 
was  fired  at  a  sentry  posted  in  a  tree.  These  witnesses  did  not  give 
their  evidence  until  nearly  nine  months  after  the  event;  they  did  not 
specify  whether  the  shot  which  they  say  they  saw  come  from  the 
Ethiopian  ranks  was  fired  intentionally  or  accidentally  at  the  Italian 
sentinel  or  whether  the  latter's  fall  was  due  to  a  deliberate  or  an  involun- 
tary movement. 

36.  Consequently  the  Commission  is  inclined  to  think  that  this  incident 
was  due  to  an  unfortunate  chain  of  circumstances;  the  first  shot  might  have 
been  accidental,  like  the  numerous  and  frequent  shots  that  preceded  it.  It 
18  quite  comprehensible  that,  in  the  nervous,  excited  and  suspicious  state 
of  mind  of  the  opposing  troops,  who  had  for  two  weeks  been  placed  in  a  dan- 
gerous neighborhood,  this  shot  led  to  the  regrettable  results  which  ensued. 

37.  In  these  circumstances,  the  Commission,  taking  into  account  the  limit 
of  its  powers  under  the  resolution  adopted  by  the  Council  of  the  League  of 
Nations  on  August  3,  finds: 

1.  That  neither  the  Italian  Government  or  its  agents  on  the  spot  can  be 
held  responsible  in  any  way  for  the  actual  Walwal  incident;  the  allegations 
brought  against  them  by  the  Ethiopian  Government  are  disproved  in  par- 
ticular by  the  many  precautions  taken  by  them  to  prevent  any  incident  on 
the  occasion  of  the  assembling  at  Walwal  of  Ethiopian  regular  and  irregular 
troops,  and  also  by  the  absence  of  any  interest  on  their  part  in  provoking  the 
engagement  of  December  6;  and 

2.  That  although  the  Etiiiopian  Government  also  had  no  reasonable  in- 
terest in  provoking  that  engagement,  its  local  authorities,  by  their  attitude 
and  particularly  by  the  concentration  and  maintenance,  after  the  departure 
of  the  Anglo-Ethiopian  commission,  of  numerous  troops  in  the  proximity  of 
the  Italian  line  at  Walwal,  may  have  given  the  impression  that  they  had 
aggressive  intentions — ^which  would  seem  to  render  the  Italian  version  plaus- 
ible— ^but  that  nevertheless  it  had  not  been  shown  that  they  can  be  held 
responsible  for  the  actual  incident  of  December  5. 

Incidents  Subsequent  to  DECEiiBER  6, 1934 

38.  From  December  6, 1934,  to  May  25, 1935,  various  incidents  occurred 
between  the  Italian  and  Ethiopian  forces,  some  following  upon  the  Walwal 
incident,  and  others  unconnected  with  it. 

A  careful  examination  of  the  facts  alleged  on  both  sides  shows  that,  of 
these  incidents,  the  first-^named,  which  followed  upon  the  Walwal  incident, 
were  of  an  accidental  character,  while  the  others  were  for  the  most  part  not 
serious  and  of  very  ordinary  occurrence  in  the  region  in  which  they  took 
place. 

In  these  circimistances,  the  Commission  is  of  opinion  that  in  respect  of 
these  minor  incidents  no  international  responsibility  need  be  involved. 

In  faith  whereof  the  present  decision  has  been  done  in  duplicate  and,  after 
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signature  by  the  members  of  the  Commission,  lu 
the  .^ents  of  the  parties. 
Done  and  deliberated  at  Parifi  on  September  3, 
(Signed 


ROTAL  HimGARIAn  SUPRBll 

Hungarian  Radio  Co.  v.  GRAyopHONE  C 
Budapest,  \fay  £4.,  1935 

Gramophone  recorde  mftde  of  the  perfonnances  of  foreign 
liclf  in  Hungary  or  broadcast  over  the  radio  without  their  C( 

ProviaionB  of  the  HunKarian  Copyright  Law  and  the  Ber 
protection  of  literary  and  artistic  works,  revised  at  Beilin,  1 

ITranslation]  ■ 

A  final  decision  in  a  law  suit  was  given  on  Janiu 
P.41702/934/1,  before  the  Budapest  Royal  Court, 
by  the  Magyar  Telcfonhirmend^  Us  R^i6  R.T., 
Dr.  Louis  Ludinszky,  a  Budapest  attorney,  agains 
ative  of  the  Gramophone  Co.,  Ltd.,  defendant,  re 
Trebits,  a  Budapest  attorney,  concerning  the  i 
right.  An  appeal  was  filed  on  March  4,  1935,  agi 
Budapest  Royal  Court  on  the  basis  of  Article  18, 
P.I.41702/1934/10.  A  hearing  of  the  case  having 
1936,  the  Royal  Hungarian  Supreme  Court  ren< 
judgment: 

The  Royal  Hungarian  Supreme  Court  dismissed 
ant  with  costs  (250  gold  pengd). 

The  reasons  are  the  following: 

L  The  fact  that  the  plaintiff  in  a  letter  dated  A 
a  letter  of  defendant  dated  August  2,  1934,  that  1 
use  of  the  records  of  its  factory  for  radio  broadcastu 
to  mean  that  the  plaintiff  acknowledged  the  fact  tl 
the  use  of  the  records,  but  it  cannot  be  inferred  t 
edged  the  protest  as  justified  and  binding. 

There  is  therefore  no  basis  for  the  defendant's 
his  appeal,  that  the  plaintiff  through  an  agreeme 
himself  to  acknowledge  the  protest  as  justified  and 

I  League  of  Nations  Treaty  Series,  No.  2816,  Vol.  123,  p.  3 
*  Translation  supplied  through  the  courtesy  of  the  America 
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Consequently  in  the  law  suit  filed  on  the  basis  of  Article  130  of  the  Code  of 
Civil  Procedure  the  question  had  to  be  examined  whether,  in  consideration 
of  the  protection  granted  to  performing  artists  under  the  copyright  law,  the 
broadcasting  of  an  artist's  performance  through  gramophone  records  is 
subject  to  the  permission  of  the  gramophone  factory,  owing  to  a  transfer  of 
rights  of  the  performing  artist. 

Therefore,  the  court  had  to  ascertain  what  constitutes  the  legal  status  of 
the  performing  artist  in  the  use  and  utilization  of  his  artistic  performance. 

The  performing  artist  does  not  create,  but  only  brings  before  the  public 
an  already  existing  work  of  art  in  an  artistic  performance.  The  performing 
artist  is  therefore  not  entitled  to  copyright  protection,  although  an  adequate 
protection  of  the  performance  of  an  artist  who  shows  individual  conception 
and  style  must  undoubtedly  be  provided. 

At  a  conference  held  at  Rome  for  the  revision  of  the  Berne  convention  the 
hope  was  expressed  that  the  various  governments  should  consider  the  pos- 
sibiUty  of  establishing  rules  for  the  protection  of  the  rights  of  performing 
artists,  because  at  this  conference  the  proposition  that  the  copyright  of  the 
performing  artists  be  assured,  was  not  adopted,  since  a  majority  opposed  it 
on  the  basis  that  the  performing  artist  is  not  considered  the  author  of  a 
"composition." 

The  defendant  is  basing  his  claim,  that  the  performance  of  an  artist  re- 
eorded  for  mechanical  performance  comes  also  under  the  provisions  estab- 
Bsbed  for  works  (compositions)  entitled  to  copyright,  on  Article  8  of  the 
Copjnight  Law. 

This  provision  of  the  law,  however,  cannot  be  interpreted  as  meaning  what 
the  defendant  claims. 

According  to  Article  8  of  the  Cop3rright  Law,  ''Translations,  adaptations, 
including  adaptation  of  the  performance  of  an  artist  for  mechanical  produc- 
tion (Article  6,  par.  9),  also  re-arrangements  (revisions),  etc.,  enjoy  the  same 
right  as  the  original  works  (compositions)  without  infringement  of  the  rights 
of  the  original  author." 

According  to  the  oflSicial  explanation  of  the  law  by  the  Cabinet  Minister 
who  introduced  the  bill  in  Parliament,  the  artistic  adaptation  of  a  composi- 
tion reflects  the  adapted  work  through  the  personal  artistic  performance  of 
the  artist,  by  way  of  gramophones  or  similar  instruments. 

The  above-mentioned  Article  8  protecting  adaptations,  revisions,  etc.i 
actually  refers  to  the  adaptations,  revisions,  etc.,  mentioned  in  Article  6, 
par.  10,  and  consequently  it  protects  the  adapter,  reviser,  etc.,  who  adds  his 
own  creating  work  to  the  original  by  which  certain  changes  are  effected  in  it; 
whereas,  on  the  other  hand,  an  artistic  ''adaptation"  by  somebody  who 
merely  performs,  reflects  the  original  work  in  an  unchanged  form  in  his 
performance  and  hence  in  no  sense  does  he  create  a  new  work,  however 
artistic  or  individual  his  performance  may  be. 

Although  the  ministerial  interpretation  regarding  Article  8  acknowledges 
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the  performing  artist  as  the  author  of  the  artistio  adaptation,  it  is  plain  t 
in  the  sense  of  the  Copyright  Law,  he  can  not  be  considered  as  the  autho 
the  composition. 

Though  it  is  true  that  the  provisions  of  Article  8  of  the  Hungarian  Co 
right  Law  regarding  the  performing  artist  might  have  been  drafted  xm 
the  influence  of  the  respective  provisions  of  the  German  and  Austrian  oc 
right  laws,  which  consider  the  activity  of  the  performing  artist  as  comp 
ing  the  performed  work,  and  the  artist  himself  as  author  of  the  completj 
this  fact  cannot  be  taken  into  consideration  when  interpreting  the  req 
ttve  provisions  of  the  Hungarian  Cop3nright  Law  for  the  reason  that  the 
tion  which  considers  the  result  of  the  performing  artist's  activity  as  a  nv 
in  itself,  is  steadily  losing  ground  as  appears  from  the  draft  of  the  Gen 
C!op3rright  Law  issued  in  1932. 

And  though  the  convention  of  Berne,  and  subsequently  the  conventioi 
Rome  in  Article  2,  paragraph  2,  gives  the  same  right  to  adaptations  m 
original  compositions,  it  obviously  did  not  mean  the  activity  of  the  perfo 
ing  artist  also,  as  otherwise  there  would  not  have  been  submitted  to  the  Bi 
conference,  which  led  to  the  conclusion  of  the  convention,  a  special  motioi 
provide  a  certain  cop3rright  protection  for  performing  artists  and  when  ^ 
motion  was  overruled,  the  conference  would  not  have  merely  expressed 
wish  that  the  various  governments  consider  the  possibility  of  making  ri 
by  which  performing  artists  may  assert  their  clauns. 

Therefore  the  defendant's  standpoint,  that  the  Rome  conventi(Mi 
paragraph  2  of  Article  2  also  assured  to  the  performing  artist  the  proted 
extended  to  the  author  in  Article  llbis  according  to  which  the  author  has 
exclusive  right  to  permit  the  performance  of  his  compositions  for  the  gen< 
public  through  the  radio,  is  erroneous.  There  is  a  sharp  difference  betw 
adaptation — i.e.f  the  activity  of  an  author  (composer)  who  creates  a  w 
(composition) — mentioned  under  Article  8  of  the  copyright  law  and  pre 
dure  contained  in  Article  6,  paragraph  10,  on  the  one  hand,  and  the  meni 
in  Article  8  of  ''adaptation  connected  with  artistic  activity"  to  which  A 
cle  8  of  the  Hungarian  Cop3rright  Law  also  endeavored  to  assure  a  cert 
protection  not  closely  defined.  Such  protection  was  permissible  wit 
Article  8  to  adaptations  mentioned  in  Article  6,  paragraph  10. 

Since  the  extent  of  this  protection  cannot  be  ascertained  from  the  law 
self,  it  is  the  task  of  the  court  to  draw  the  limits  of  this  protection  by  int 
preting  the  law  in  accordance  with  present-day  ideas. 

Article  8  protects  an  artistic  performance  intended  for  mechanical  rep 
sentation  and  refers  in  this  connection  to  paragraph  9  of  Article  6  wh 
makes  the  author's  consent  a  condition  of  the  transmission  of  his  woric 
instruments  of  mechanical  representation  and  their  stationary  or  exchan 
able  parts  (records,  cylinders,  films,  etc.). 

Such  instruments  of  mechanical  representation  are  the  gramophone,  ^ 
film,  but  also  the  radio. 
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The  Royal  Supreme  Court  does  not  share  in  this  respect  the  view  of  the 
Royal  Court  of  Justioey  aecording  to  which  broadcasting  of  the  work  can 
not  be  considered  a  transmission  to  a  mechanical  instrument  in  the  sense  of 
paragraph  9  of  Article  6,  since  recording  of  a  work  by  a  mechanical  instru- 
ment is  understood  by  the  term  ''transmission." 

The  law  does  not  specify  that  the  transmission  must  be  effected  through 
an  instrument  which  records  it;  such  a  constriction  of  the  law  would  not  be 
justified  in  view  of  the  necessity  of  the  protection  of  radio  broadcasting. 

According  to  the  correct  interpretation  of  the  provision  of  the  law  in 
question,  transmission  of  the  work  to  any  instrument  which  reproduces  it 
through  mechanical  means  is  understood. 

The  sound  waves  of  speech,  song  and  music  before  the  microphone  cause 
corresponding  changes  of  electrical  current  in  the  microphone;  these  changes, 
taken  up  and  strengthened  by  the  sender,  are  broadcast  as  radio  waves  into 
the  space  by  the  antenna  and,  in  the  receiver,  through  its  own  antenna, 
these  electrical  waves  cause  changes  of  current  which  bring  about  adequate 
sound  waves  in  the  ear-apparatus  or  loudspeaker.  The  ear-apparatus  or  loud- 
speaker, therefore,  transmits  the  speech,  song  or  music  through  a  mechanical 
process,  consequently  broadcasting  of  such  performances  is  nothing  but 
transmission  in  the  sense  of  paragraph  9  of  Article  6  to  an  apparatus  capable 
of  mechanical  reproduction,  i.e.,  performance.  Radio  broadcasting  is  there- 
fore not  only  a  transmission  but  also  a  reproduction  through  mechanical 
means  of  the  sound. 

When  the  Copyright  Law  was  enacted,  the  legislator  drafting  Article  6, 
paragraph  9,  had  in  mind  the  gramophone  records  and  the  mechanical  ap- 
paratus then  existing  (mentioned  in  Article  13,  paragraph  one,  point  1,  of 
the  Berne  agreement),  and  he  could  not  have  thought  of  the  radio,  the  im- 
portance of  which  was  not  known  at  that  time.  There  is,  however,  no  reason 
why  Article  6,  paragraph  9,  of  the  Copyright  Law  should  not  now  be  applied 
also  to  the  radio,  since  by  giving  such  an  interpretation  to  the  above-quoted 
paragraph  the  Hungarian  authors  also  enjoy  the  right  of  broadcasting  their 
works  through  the  radio  to  which  the  authors  of  foreign  works  are  entitled 
in  our  country  under  Articles  4  and  6  of  the  Rome  convention. 

This  interpretation  of  Article  6,  paragraph  9,  therefore,  on  the  one  hand 
includes  the  protection  granted  to  the  author  by  Article  13,  paragraph  1, 
point  1,  of  the  Rome  convention  (in  which  the  convention  mentions  only 
the  gramophone  and  apparatuses  which  record  the  work),  and,  on  the  other 
hand,  also  includes  the  protection  which  Article  llbis  of  the  Rome  conven- 
tion deemed  necessary  to  mention  specially.  In  applying  the  provisions 
of  the  convention  within  the  competence  of  Article  6,  paragraph  9,  of  the 
Cop3rright  Law,  the  cases  mentioned  in  Article  13,  paragraph  1,  point  1, 
must  therefore  be  separated  from  those  mentioned  in  Article  llbia. 

With  regard  to  the  above,  and  according  to  a  correct  interpretation  of  the 
provision  of  Article  8  which  considers  the  performing  artist's  work  for  me- 
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chanical  production  entitled  to  the  same  protection  as  the  original  woi 
the  performing  artist  has  the  exclusive  right  to  permit  that  the  reproductii 
of  his  artistic  performance  by  gramophone,  film  or  similar  apparatus, 
dupUcated  and  be  brought  into  circulation,  and  that  it  be  directty  trai 
mitted  to  the  public — for  instance,  from  a  concert  hall,  where  the  artist 
performing  in  person — through  the  radio  or  the  telephone  news  servic 
The  permission  to  transmit  the  performance  of  an  artist  by  gramophoi 
records  (films)  is  considered  to  include  the  permission  of  multiplicatio 
pubUcation  and  circulation  of  the  transmission,  unless  the  contrary  folic 
from  the  particular  circimistances  of  the  case. 

II.  A  further  question  is  whether  gramophone  records  made  with  tl 
permission  of  the  performing  artist  may  be  used  for  pubUc  performance 
for  radio  broadcasting  without  his  permission. 

Articles  49-55  of  the  Hungarian  Copyright  Law  grant  exclusive  authoi 
right  of  the  public  performance  of  their  work  only  to  the  authors  of  pla} 
musical  plajrs,  and  mumcal  compositions,  and  Article  74  to  the  authors 
motion  picture  plsjs. 

Though  Article  51  of  the  CJopyright  Law  refers  to  Article  8,  the  protectic 
of  the  public  performance  of  plays,  musical  plajrs,  and  musical  compositioi 
revised,  adapted,  translated  according  to  Article  6,  paragraph  10,  and  Artiic 

7  was  evidently  intended,  and  not  the  protection  of  the  performance  of  i 
artist  reproduced  by  gramophone  record  or  other  similar  apparatus,  whic 
according  to  the  above,  can  not  be  considered  as  coining  under  the  san 
category  as  a  ''work"  (musical  composition,  etc.). 

For  the  same  reason  no  protection  of  the  performing  artist  against  puU 
performance  can  be  inferred  from  the  provisions  contained  in  Articles  i 
and  74  of  the  Cop3rright  Law  which  stipulates  that  the  provisions  of  Artie 

8  are  to  be  correspondingly  applied  also  to  the  public  performance  of  pla] 
musical  pla3n3,  and  musical  compositions,  as  well  as  of  motion  pictu 
productions. 

Considering  further  that  according  to  Article  53  of  the  Copyright  Law  t 
author  of  the  text  of  a  musical  composition  has  no  right  to  object  to  t 
public  performance  of  a  record  made  with  his  permission,  it  is  obvious  th 
the  law  did  not  intend  to  make  the  use  of  the  records  for  pubUc  performan 
dependent  on  a  permission  of  the  performing  artist  whose  part  is  general 
less  important  than  that  of  the  author  of  the  text. 

The  Court  of  Justice  was  correct  in  stating  that  Article  52  of  the  Copyrig 
Law  was  intended  to  provide  protection  only  to  the  authors  of  plays,  mui 
cal  pla3rs  and  musical  compositions  regarding  the  pubUc  performance  throu| 
a  mechanical  apparatus,  but  not  to  the  performing  artists. 

Hence,  according  to  our  Cop3rright  Law,  gramophone  records  or  fill 
rightfully  made  of  the  performance  of  an  artist  may  be  used  for  pubUc  pe 
formancc  without  his  permission. 

If  the  performing  artist  has  no  exclusive  right  of  public  performance  of  I 
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work  recorded  by  gramophone  or  film,  it  may  be  justly  inferred  that  the 
right  of  broadcasting  his  performance  through  the  radio  cannot  depend  on 
his  permission  either. 

III.  The  view  as  taken  by  the  Supreme  Court  that  the  permission  of  the 
performing  artist  is  not  required  for  the  broadcasting  of  gramophone  rec- 
ords through  the  radio  is  based  further  on  the  following  considerations: 

The  permission  of  the  composer  of  a  musical  composition  is  certainly  re- 
quired for  the  public  performance  or  broadcasting  over  the  radio  of  a  gramo- 
phone record  made  of  his  cop3rrighted  work. 

If,  besides  the  permission  of  the  composer,  the  permission  of  the  perform- 
ing artist  would  be  also  required,  composers  would  be  unfairly  hampered  in 
selling  and  disposing  of  their  compositions,  because  while  it  is  usually  not 
diflSicult  to  obtain  the  permission  of  composers  through  their  various  organi- 
zations established  for  this  purpose,  the  diflSiculties  to  obtain  the  permission 
of  the  performing  artist  would,  for  various  reasons,  be  almost  insuperable. 

It  is  also  to  be  considered  that  the  performing  artists  receive  a  proper  fee 
for  their  performances  when  these  are  recorded,  and  there  are  no  reasons 
deserving  consideration  why  they  should  be  reserved  a  participation  in  the 
utilization — ^which  also  includes  public  performance  and  broadcasting  over 
the  radio — of  the  records  made  with  their  permission.  The  fee  paid  to  the 
artist  for  recording  may  also  be  considered  a  fee  for  the  use  of  the  record  for 
public  performance  and  radio  broadcasting. 

The  draft  of  the  German  Cop3rright  Law  published  in  1932  desires  to 
limit,  explicitly  referring  to  foreign  legislative  acts,  the  protection  granted  to 
the  performing  artist  in  a  way  that  his  exclusive  rights  do  not  extend  to  the 
use  of  mechanical  instruments,  gramophone  records,  films,  made  and  put 
into  circulation  with  his  permission  for  public  performance  or  radio  broad- 
casting. 

IV.  Therefore,  when  Article  8  of  our  law  provides  that  the  performances 
of  a  performing  artist  enjoy  the  same  protection  as  original  compositionSi 
it  does  not  thereby  indicate  that  the  protection  granted  to  the  performing 
artist  is  identical  with  that  enjoyed  by  the  author  in  every  respect  and  in  its 
full  extent;  it  merely  indicates  that  he  too  is  entitled  to  protection  greater 
than  that  afforded  by  ordinary  civil  law;  hence  he  may  demand  the  appli- 
cation of  legal  procedure  defined  in  Article  18  of  the  Copjrright  Law,  to  any- 
body who  violates  his  rights. 

Notwithstanding  that  the  production  of  a  performing  artist  cannot  be 
termed  a  composition  or  original  work  and  notwithstanding  that  the  per- 
forming artist  cannot  be  considered  as  an  author  in  the  sense  of  the  Copy- 
right Law,  Article  8  of  the  latter  assures  to  the  production  of  the  performing 
artist  a  protection  not  clearly  defined  but  nevertheless  equal  to  that  assured 
to  original  compositions;  hence  the  performing  artists  being  thus  specially 
favored,  the  practice  of  the  court  cannot  extend  the  limits  of  the  protection 
granted  to  the  performing  artist  beyond  justified  limits. 
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Accordingly,  Article  8  of  the  Copyright  Law  shftll  be  correctly  interpret 
upon  comparison  with  other  provisions  of  the  law,  to  the  e£Fect  that ' 
performing  artist  has  the  exclusive  right  to  permit  that  his  artistic  perfoi 
ance  recorded  by  gramophone,  film  or  other  similar  apparatuses  be  du] 
cated,  published  and  put  into  circulation,  and  at  the  same  time  he  has  i 
exclusive  right  to  permit  the  broadcasting  of  his  artistic  performance 
rectly  through  the  radio,  but  his  permission  is  not  required  in  order  tl 
records  or  films  which  have  been  lawfully  made  of  his  artistic  perfomuu 
and  put  into  circulation,  may  be  used  for  public  performance  or  broadcast] 
through  the  radio.  It  ia  further  self-evident  that,  in  the  case  of  a  perscx 
public  performance  of  a  performing  artist  his  permission  is  required  fo 
dired  radio  broadcasting  of  his  performance;  no  such  permission  is  need 
however,  for  the  public  performance  or  radio  broadcasting  of  artistic  p 
formances  rightfully  recorded  for  gramophones  (in  films)  and  put  into  cun 
lation.  There  is  no  need  to  discuss  here  the  cases  in  which  the  consent  of  1 
performing  artist  to  a  transmission  of  his  performance  over  the  radio  m 
be  taken  for  granted,  owing  to  circumstances  and  common  sense. 

V.  As  according  to  the  above  the  Rome  convention  does  not  deal  with  1 
right  of  the  performing  artist,  and  does  not  consider  the  performing  artist 
composer  (author),  Article  4  of  the  convention  can  therefore  not  be  appli 
to  the  performance  of  the  artist.  Foreign  artists,  therefore,  cannot  reJ 
to  Article  4  of  the  convention. 

The  Hungarian  Cop3rright  Law — according  to  its  correct  interpretatioD 
does  therefore  not  require  the  permission  of  the  performing  artist  for  t 
public  performance  and  radio  broadcasting  of  gramophone  records  lawfu 
made  and  put  into  circulation  and  accordingly — lacking  an  intematioi 
agreement  to  the  contrary — ^it  ia  of  no  consequence  whether  the  performi 
artist  is  a  Hungarian  or  foreign  subject  or  whether  the  records  were  made 
Hungary  or  in  other  countries.  Accordingly,  gramophone  records  made 
the  performance  of  foreign  artists  may  be  performed  publicly  in  Hunga 
or  broadcast  over  the  radio  without  their  consent. 

In  view  of  the  principles  outlined  above,  the  defendant  cannot  rightful 
protest,  on  the  grounds  that  the  performing  artists  assigned  to  him  thi 
rights  in  regard  to  their  artistic  performance,  against  the  broadcasting 
Hungary,  without  his  consent,  of  gramophone  records  of  artistic  perfon 
ances.  Consequently,  an  inscription  affixed  on  records  by  the  defendant 
the  effect  that  broadcasting  of  the  record  without  his  permission  is  prohibits 
puts  the  plaintiff  under  no  legal  obligation  since  there  was  no  contract  t 
tween  plaintiff  and  defendant.  Nobody  can  acquire  extra-contractual  rigii 
against  third  persons  by  one-sided  declarations  if  there  are  no  rules  grantii 
him  such  right. 

VI.  As  regards  the  defense  of  the  defendant  based  upon  unfair  compe 
tion,  the  view  of  the  Royal  Court  is  correct  that,  although  the  plaintiff  a 
lects  a  fee  from  his  subscribers,  he  does  not  compete  with  the  defendant, 
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the  latter's  capacity  of  producer  and  distributor  of  the  records,  by  the 
broadcasting  of  gramophone  records  through  the  radio.  Since,  according 
to  the  above,  the  plaintiff  has  the  right  to  broadcast  through  the  radio  the 
sound  records  put  into  circulation  by  the  defendant,  without  the  permission 
of  the  latter,  there  can  be  no  question  of  any  imf air  competition  on  the  part 
of  the  plaintiff  by  such  broadcasting. 

VII.  Taking  all  this  into  consideration,  the  Royal  Court  correctly  decreed 
that  the  defendant  has  no  right  to  forbid  the  broadcasting  through  the 
Hungarian  Radio  of  sound  records  put  into  circulation  by  him  and  to  make 
their  broadcasting  dependent  on  fais  permission;  further,  that  the  inscrip- 
tion on  the  sound  records  forbidding  their  broadcasting  through  the  radio 
has  no  legal  effect  against  the  plaintiff  and  the  latter  is  not  obliged  to  comply 
with  the  restrictive  order.  As  the  appeal  of  defendant  was  unsuccessful, 
therefore,  the  Royal  Supreme  Court  orders  the  payment  of  the  expenses 
incurred  by  the  appeal  according  to  Civil  Law  Procedure  Articles  608  and 
643. 

Budapest,  May  24,  1935. 
(Signed)    Dr.  Stephen  Osvald,  Chief  Judge  of  the  Royal  Hungarian  Su- 
preme Court;  Dr.  DEsroER  Au^ldt,  Master  in  Chancery;  Edwabd  Ulbich, 
Dr.  Ralph  Ludwig,  Dr.  Joseph  Brandt. 
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Liberia  in  World  Politics.  By  Nnamdl  Ankiwe.    London: 

weU,  Ltd.,  1934.    pp.  406.    7a.  6d. 

This  volume  contuus  a  highly  documented  account,  bi 
notes,  of  the  contacts  of  the  Republic  of  Liberia  througbou 
European  nations  and  the  United  States.  Some  contacts  I 
adjustment  of  boundary  controversies  with  neighboring 
these  are  barely  noticed  in  this  volume.  Those  that  rect 
foreign  loans  with  ensuing  customs  control,  and  intimatel 
such  loans  concessions  under  more  or  less  onerous  conditio 
other  countries,  and  finally  demands  made  from  time  to  ti 
Powers  and  by  the  League  of  Nations  that  liberia  shoulf 
are  claimed  to  be  the  responsibilities  of  modern  statehood. 

For  the  complete  understanding  of  the  issues  rused  ii 
squabbles  with  foreign  Powers,  a  knowledge  of  internal 
Repubhc  is  essential.  Some  indications  are  given  in  the  ir 
ters.  One  who  knows  the  country  from  personal  observ 
feel  that  the  things  left  unsaid  are  quite  as  important  ac 
BEud.  It  is  true  that  in  the  subsequent  chapters,  where  det 
are  allowed  to  speak  their  {uece,  many  phases  of  the  gene 
of  the  nation  clearly  appear,  but  they  are  not  shown  as  I: 
interpretation  of  Liberian  history  but  are  associated  w 
which  the  author  believes  has  been  heaped  upon  the  natif 

In  recounting  the  long  story  of  the  facts  and  incident 
some  to  describe  the  Republic  as  a  failure,  and  mimy  tc 
inhabitants  would  be  far  better  off  if  under  foreign  admin 
ony  or  a  mandate,  the  author  strives  to  be  impartial.  Tho 
the  idea  that  the  Liberian  Government  is  responable  in 
Liberian  people  alone  and  to  no  one  else,  in  his  discussit 
controver»es  he  gives  ample  space  to  the  critics  of  IJb< 
abroad.  He  is  at  pains  to  refute  them  and  marshal  tht 
even  the  most  extravagant  strictures  to  be  in  the  wrong. 

The  chief  interest  of  the  volume  lies  in  presenting  in  tx 
tions  of  the  Firestone  project  to  the  affairs,  local  and  int 
Repubhc,  as  well  as  the  lugubrious  experiences  of  liberit 
the  League  of  Nations,  particularly  in  regard  to  the  comp 
the  Republic. 

The  writer  deplores  that  out  of  these  controversies 

*  The  JoTTRNAL  aasumeB  no  Tesponmbility  for  the  views  Bxpreased 
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Europe  and  the  United  States  a  spirit  of  hostility  towards  Liberia,  a  ques- 
tioning of  its  policieSi  and  a  tendency  to  active  interference  in  what  the 
author  considers  the  domestic  affairs  of  the  country.  So  long  as  the  inde- 
pendence of  Liberia  is  recognized  by  other  nations,  he  feels  that  it  should  be 
left  free  to  develop  as  it  may,  or  indeed  to  go  to  the  dogs,  if  that  is  its  ulti- 
mate destiny,  in  its  own  way,  and  fortifies  his  position  by  copious  citation  of 
authorities  on  international  law.  Needless  to  say,  he  envisions  a  bright 
future  for  the  little  black  republic  and,  like  so  many  before  him,  pleads  that 
it  be  given  a  chance  to  work  out  its  own  destiny  without  foreign  interference. 

Roland  P.  Falkneb 

British  Year  Book  of  IrUemaiional  Law,  19SB.  London :  Humphrey  Milf  ord ; 
New  York:  Oxford  University  Press,  1935.  pp.  vi,  248.  Index.  16s.; 
$6.00. 

The  sixteenth  issue  of  The  British  Year  Book  of  International  Law,  pub- 
lished under  the  auspices  of  the  Royal  Listitute  of  International  Affairs,  con- 
tains a  fine  portrait  of  the  late  Professor  Alexander  Pearce  Higgins,  with  a 
record  of  his  life  and  work  by  Arnold  D.  McNair.  The  current  issue  follows 
the  same  admirable  plan  of  organization  as  its  predecessor  and  supplies  us 
with  valuable  notes  and  discussions  of  the  events  of  international  importance 
which  have  occurred  during  the  year.  The  literature  of  international  law  is 
covered  by  reviews  of  a  selected  list  of  works  published  in  1934  and  by  a  sys- 
tematic bibliography  of  books  and  important  articles. 

The  articles  on  public  international  law  include:  ''The  'Pure'  Theory  of 
Intemational  Law,"  by  J.  Walter  Jones,  and  "The  Retroactive  Effect  of  the 
Recognition  of  States  and  Governments,"  by  J.  Mervyn  Jones.  Likewise  of 
interest  in  the  field  of  intemational  law  are  the  articles  devoted  to  the  League 
of  Nations  and  the  Intemational  Labor  OflSice:  "The  Independence  Granted 
to  Agents  of  the  Intemational  Community  in  their  Relations  with  National 
Public  Authorities,"  by  Jacques  Secretan,  "The  Relation  between  Member- 
ship of  the  League  of  Nations  and  Membership  of  the  Intemational  Labour 
Organization,"  by  C.  W.  Jenks,  "The  Effect  of  Withdrawal  from  the  League 
upon  a  Mandate,"  by  Quincy  Wright,  "The  League  of  Nations  and  Refu- 
gees," by  Norman  Bentwich,  and  "The  Members  of  the  League  of  Nations," 
by  Manley  O.  Hudson.  Ck)nflict  of  laws  or  private  intemational  law  is 
treated  in  two  articles:  "Delimitation  of  Right  and  Remedy  in  the  Cases  of 
Conflict  of  Laws,"  by  A.  Mendelssohn  Bartholdy,  and  "Some  Defects  in  the 
English  Rules  of  Conflict  of  Laws,"  by  J.  G.  Foster. 

It  is  interesting  to  note  in  the  article  on  "The  Retroactive  Effect  of  the 
Recognition  of  States  and  Governments,"  that  the  author  reaches  the  con- 
clusion :  "In  any  event  there  is  no  rule  of  positive  intemational  law  that  recog- 
nition is  retroactive."  An  article  by  Jacques  Secretan  considers  "The  In- 
dependence Granted  to  Agents  of  the  Intemational  Community  in  their 
Relations  with  National  Public  Authorities,"  and  in  conclusion  expresses  the 


708  THE  AliEBIGAN  JOUBNAL  OF  INTBBNATIONAL  JJLW 

hope  that  ''it  will  prove  possible  to  reconcile  the  two  principles  which  arc 
first  sight  in  fundamental  contradiction  with  each  other,  the  principle  of 
national  allegiance  of  these  agents  and  the  principle  of  granting  to  them  ih 
immunities,  even  in  their  relations  with  the  state  of  which  they  are  nati 
als."  Ellebt  C.  Stowbu 

Franz  Joseph  and  Bismarck.  The  Diplomacy  of  Austriabtfore  the  War  of  18 
By  Chester  Wells  Clark.  Cambridge :  Harvard  University  Press ;  Lond 
Humphrey  Milford,  1934.    pp.  xviii,  036.    Index. 

In  this  volume  Professor  Clark  has  broken  new  ground  and  has  p 
sented  in  a  scholarly  and  convincing  manner  many  new  viewpoints  vi 
reference  to  the  diplomatic  relations  between  Prussia  and  Austria  in 
critical  period  from  1864-1866.    On  the  basis  of  archival  materials  hithe 
inaccessible  to  historians  he  has  shed  important  light  upon  the  plans 
Bismarck  for  Prussian  aggrandisement.    Bismarck  well  realised  that  i 
Schleswig-Holstein  question  could  be  utilised  as  an  effective  means 
provoking  war  with  Austria,  and  with  the  Prussian  war  machine  in  p 
feet  readiness,  the  result  was  inevitable.    The  successive  steps  taken 
Bismarck  to  bring  about  the  Austro-Prussian  conflict  are  treated  witl 
wealth  of  detail,  but  Professor  Clark  has  enlivened  his  narrative  by  toud 
of  ook>r  that  make  his  monograph  easy  reading.    Indeed,  there  are  f 
historians  who  have  caught  the  cadence  of  a  readable  historical  st^  wi 
the  same  assurance  and  success  that  are  revealed  in  this  study. 

Although  Professor  Clark  marshals  a  mass  of  evidence  to  prove  that  E 
marck  definitely  sought  war  with  Austria  and  deliberately  planned  towai 
that  end,  he  also  indicates  that  Bismarck  desired  war  only  because  he  1 
lieved  that  through  war  alone  could  Prussia  win  unquestioned  prinui 
among  the  German  States.  Such  a  position  would  be  but  a  prelude  to  1 
establishment  of  a  German  empire  with  a  Prussian  king  for  Emperor,  a 
this  consxmmiation  would  fulfill  the  dreams  of  millions  of  GermaDs  iv 
were  weary  of  the  long  wait  for  a  Germany  that  was  no  longer  a  mere  g< 
graphical  expression.  For  many  years  Bismarck  had  ardently  hoped  to  fi 
adequate  political  expression  for  this  long-felt  desire  for  German  unity,  a 
his  decisive  r61e  in  plunging  Prussia  into  a  successful  war  he  regarded 
preeminently  patriotic. 

Professor  Clark  has  made  a  definite  contribution  to  the  literatm^  on  Eui 
pean  diplomacy,  and  it  is  to  be  hoped  that  his  next  volume  will  treat  wi 
equal  skill  and  complete  understanding  the  troublous  period  from  1866 
1870.  Charles  C.  Tassill 

The  Oreat  Wall  Crumbles.  An  Account  of  China  Today.  By  Grover  Cla] 
New  York:  Macmillan  Co.,  1935.    pp.  xx,  406.    Index.    S3.50. 

Mr.  Clark  sets  himself  a  most  difficult  task — that  of  interpreting  Chii 
in  the  successive  stages  of  her  historical  development,  to  the  '^genei 
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reader."  Bia  title  covers  especially  the  latter  half  of  the  book,  in  which 
he  explains  the  gradual  disintegration  of  the  wall  of  Chinese  isolation  from 
the  ''Opium  War"  to  the  Amau  Statement  of  April,  1934.  The  earlier 
pages  concern  themselves  with  the  character  of  Chinese  civilization,  the 
establishment  of  the  ''Wall,"  both  literally  and  figuratively,  and  the  atti- 
tudes of  the  Occidental  and  the  Oriental  toward  each  other.  Although 
interpretation  rather  than  the  writing  of  factual  history  is  the  author's  aim, 
he  gives  sufficient  attention  to  events  to  provide  a  satisfactory  continuity. 
His  discussion  of  the  Republican  era  includes  material  not  hitherto  pub- 
lished. 

The  book  is  impressive  in  its  revelation  of  the  author's  solid  grasp  of 
sociological  aspects  of  Chinese  culture.  He  is  able  to  think  as  the  Chinese 
think,  to  feel  as  they  feel.  Excellent  also  is  the  discussion  of  the  changes 
that  are  now  in  process  in  agriculture,  business,  industry,  education,  trans- 
portation, etc.  In  these  sections  Mr.  Clark  is  writing  what  he  has  seen  and 
felt  as  an  editor  and  teacher  in  China. 

Although  the  author's  main  purpose  is  the  clarification  of  Western  think- 
ing he  is  also  deeply  concerned  with  the  trend  of  Chinese  thought.  He 
explains  in  vigorous  and  vivid  terms  the  successive  phases  of  that  thought 
as  it  has  been  affected  by  imperialism,  missionary  propaganda  and  the  fail- 
ure of  the  League  of  Nations  to  function  effectively  against  Japan.  Appar- 
ently he  does  not  contemplate  the  permanent  acquiescence  of  the  Chinese 
people  in  Japan's  program  of  hegemony.  China,  though  disintegrating,  is 
also  reintegrating.  "  Whether  that  reintegration  will  be  around  dependence 
on  co5peration  or  on  arms  in  international  relations  is  for  the  West  to  say." 
In  the  latter  case  "the  West  itself  and  the  resurgent  Far  East  will  be  de- 
stroyed together  in  the  clash  of  the  forces  and  ambitions  which  the  West 
has  evoked."  Habold  S.  Quiolbt 

Problems  of  the  New  Cuba,    Report  of  the  Conmiission  on  Cuban  Affairs. 
New  York:  Foreign  Policy  Association,  1935.   pp.  xiv,  523.   Index.    $3.00. 

This  volume,  the  composite  production  of  the  Commission  on  Cuban 
Affairs,  a  distinguished  group  of  specialists,  is  a  much  more  pretentious  and 
comprehensive  work  than  the  usual  publication  of  the  Foreign  Policy  Asso- 
ciation. Twenty-one  chapters  cover  the  several  topics  which  the  conmiittee 
proposes  to  discuss.  Chapter  I,  'The  Revolution,"  is  a  critical  discussion  of 
the  course  of  Cuban  development  imder  the  Republic,  particularly  under 
Machado's  regime,  when  the  defects  of  the  system  "came  to  a  culmination." 
Black  as  the  picture  is,  the  Commission  sees  rays  of  hope  for  a  reconstruc- 
tion plan,  due  to  the  present  "widespread  and  deep-rooted  demand  for  social 
change,"  to  the  assets  of  Cuba — ^her  favorable  climate  and  her  great  resources 
— and  to  the  new  policy  of  the  United  States  toward  Cuba.  Subsequent 
chapters  are  devoted  to  assembling  "from  all  available  sources  the  relevant 
facts  of  Cuban  life"  and  outlining  "certain  possible  solutions  for  the  principal 
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economic  and  social  problems  of  the  country."  Under  these  headii^  t 
embraced  such  factors  as  population  elements,  economic  life,  and  fami 
organization;  social  features,  as  public  health  and  education;  social  unn 
and  labor  questions;  the  sugar  industry  in  its  several  aspects;  and  problei 
of  money  and  finance,  with  a  proposed  '^immediate  program  of  relief"  a 
more  specific  and  detailed  recommendations  for  a  soil  and  forestry  progra 
land  colonization,  and  economic  diversification,  and  finally,  a  brief  b 
thoroughly  important  chapter  of  ''summary  and  conclusions." 

In  its  study,  the  Commission  has  made  use  of  wide  and  varied  material 
books  and  articles,  government  reports,  and  personal  investigation  are  t 
chief  bases  upon  which  the  volume  has  been  built.  Unfortunately,  no  fomi 
bibliography  has  been  presented,  the  reader  being  compelled  to  rely  up 
the  extensive  footnote  citations,  but  seemingly  the  Commission  has  we 
nigh  exhausted  all  the  available  published  works  and  statistical  compil 
tions. 

The  information  presented  by  the  authors  is  at  times  quite  startling, 
not  shocking,  and  serves  to  explain  in  no  small  measure  the  economic  ai 
social  roots  of  the  revolutions  in  Cuba,  as  well  as  those  of  other  Hiq[>aiu 
American  coimtries.  No  government  can  be  stable  when  the  great  mass 
of  its  people  have  an  average  of  but  10.129  a  day  for  food.  Not  only  w 
this  the  situation  in  Cuba  in  1933-1934,  but  one  third  of  her  families  actual 
''spent  less  than  10.10  per  day  for  food  per  adult"  I  These  and  other  stati 
tics  presented  by  the  Commission  are  of  infinite  value  to  an  understand^ 
of  the  basic  causes  of  imrest  in  Cuba.  Nor  are  such  conditions  merely  b; 
products  of  the  sugar  collapse.  To  quote  the  Commission,  "Although  ii 
provement  in  the  price  of  sugar  may  lead  to  increased  wages,  it  will  n 
provide  permanent  all-year-round  employment."  Concentration  upon  sug 
production  in  the  past  has  meant  an  extended  dead  season,  witii  sever 
hundred  thousand  Cubans  out  of  employment.  "The  most  immediate  pro 
lem  of  the  Cuban  government  is  to  develop  new  sources  of  income  and  Uvii 
for  this  population."  The  immediate  solution  lies  in  sustenance  farmii 
but  for  long-range  benefits  fimdamental  reconstruction  is  essential.  Ther 
fore,  the  Commission  recommends  that  a  soil  survey  of  the  several  regioi 
of  the  island  be  undertaken  to  determine  the  best  uses  to  which  lands  nu 
be  put  and  that  there  be  planned  a  thoroughly  diversified  agricultur 
economy  which  can  release  the  country  from  its  abject  dependence  upon  ti 
world  sugar  market. 

Problems  of  the  New  Cuba  is  a  profound  and  far-reaching  study  whi( 
promises  to  stand  in  the  front  rank  of  Cuban  bibliography  for  a  long  tin 
to  come — a  serious  and  on  the  whole  successful  effort  to  present  clearly  ai 
exhaustively  the  significant  problems  confronting  Cuba  today  and  to  mal 
carefully  weighed  recommendations  for  their  solution. 

Lewis  W.  Bealeb 
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La  Ratification  des  TraitSs.    Eaaai  aur  lea  Rapporta  dea  TraiUa  et  du  Droit 
Interne.    By  Femand  Dehousse.    Paris:  Recueil  Sirey,  1935.    pp.  222. 

After  deriving  certain  general  characteristics  of  the  formality  called 
''ratification"  from  an  analjrsis  of  the  et3rmological  background  of  the  term, 
the  several  definitions  propounded  by  publicists,  and  the  differences  between 
ratification  and  adhesion,  M.  Dehousse  undertakes  to  determine  the  place 
and  function  of  ratification  in  the  procedure  of  treaty-making.  That  en- 
tails an  examination  of  the  entire  procedure  from  negotiation  and  signature 
to  promulgation  and  registration,  with  a  discussion  of  the  juridical  effect 
of  each  step  involved  and  of  the  state  organs  which  perform  them.  That, 
in  turn,  involves  at  several  points  the  question  of  the  relationship  between 
treaties,  or  international  law,  and  municipal  law,  and  considerable  space  is 
devoted  to  outlining  the  dualist  and  monist  views  with  respect  to  that  prob- 
lem. The  author  defends  the  monistic  theory  of  the  unity  of  the  juridical 
order  and  the  supremacy  of  international  law.  International  law,  he 
concludes,  delegates  to  each  state  authority  to  determine  by  municipal  law 
the  organ  competent  to  exercise  its  treaty-making  power.  A  treaty  made  in 
violation  of  constitutional  provisions  relative  to  the  treaty-making  power  is, 
therefore,  void;  a  treaty  made  in  accordance  with  such  provisions,  however, 
is  internationally  binding  even  if  in  conflict  with  other  parts  of  the  constitu- 
tion. Other  matters,  such  as  the  presumed  necessity  for  ratification,  the 
right  to  refuse  ratification  or  to  ratify  conditionally  or  with  reservations, 
forms  of  ratification,  non-retroactive  effect  of  ratification,  the  supremacy  of 
treaties  over  conflicting  laws,  and  the  proper  sanctions  for  treaty  violation, 
are  likewise  discussed.  A  brief  but  well-selected  bibliography  concludes 
the  volume. 

M.  Dehousse  has  based  his  discussion  almost  entirely  upon  the  doctrine 
of  continental  writers  and  upon  European  practice,  frequently  as  it  is  re- 
ported in  secondary  sources.  Likewise,  accepting  the  classification  of  inter- 
national agreements  proposed  by  Bittner  and  Basdevant,  he  has  in  this 
volume  considered  only  "treaties  properly  so-called."  Within  these  limi- 
tations he  has  produced  a  stimulating,  if  sometimes  inconclusive,  study  of  a 
number  of  important  questions  in  the  law  of  treaties  which  is  deserving  of 
the  attention  of  anyone  interested  therein.  Valentine  Jobst  ni 

La  Clauae  *'  DoUar-or."  La  nonrapplication  de  la  Ugialation  amiricaine  aux 
emprurUa  internationaux.  By  Martin  Domke.  Paris:  Editions  Inter- 
nationales, 1935.    pp.  100. 

Dr.  Domke  continues  in  the  present  monograph  his  previous  discussion 
of  the  rights  of  foreign  bondholders.  In  1934  he  published  a  monograph 
showing  the  need  of  an  international  institution  for  their  protection  (reviewed 
in  this  Journal,  July,  1935,  p.  556).  In  the  present  work  he  deals  with  the 
rights  of  foreign  holders  of  dollar  bonds  payable  in  gold.  His  principal 
thesis  is  that  the  judgments  of  the  Supreme  Court  of  February  18,  1935, 
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upholding  the  validity  of  the  Joint  Resolution  of  C!ongress  and  annulling  t 
gold  clause  do  not  affect  rights  of  holders  of  bonds  pa3rable  in  gold  dolli 
issued  by  non-American  debtors,  nor  the  obligations  of  American  debt< 
upon  such  bonds  payable  in  foreign  countries.  He  cites  in  support  of  I 
thesis  not  only  the  well-known  cases  decided  by  the  World  Court  relating 
the  external  bonds  of  Braril  and  Serbia,  respectively,  but  also  decisions 
municipal  courts  in  Great  Britain  and  the  United  States  and  in  countries 
Ck)ntinental  Europe.  His  arguments  are  forcefully  and  clearly  state 
Occasionally,  however,  his  conclusions  seem  somewhat  strained.  For  ezai 
pie,  he  maintains  that  because  the  Joint  Resolution  was  adopted  in  the  ge 
eral  monetary  interest  of  the  United  States,  "to  insure  the  uniform  value 
the  coins  and  currency  of  the  United  States,"  and  because*  the  govemme 
discarded  the  gold  standard  voluntarily,  and  without  being  forced  to  do  c 
one  may  conclude  that  the  law  was  only  intended  to  affect  debts  payat 
within  the  United  States  (pp.  71-72).  While  endeavoring  to  support  I 
main  thesis.  Dr.  Domke  is  fair  enough  to  present  the  arguments  of  "stat 
craft"  opposed  to  the  ethical  obligation  of  the  gold  clause.  Thus  he  quot 
Nussbaum  to  the  effect  that  it  seems  to  a  certain  extent  unavoidable  "\ 
weigh  legal  rights  in  the  balance  of  economic  and  social  justification"  ( 
25).  Dr.  Domke's  thesis  may  properly  be  described  precisely  in  conven 
terms;  for  he  endeavors  to  prove  that  it  is  unavoidable  to  weigh  econom 
and  social  measures  in  the  balance  of  legal  rights. 

Abthxtb  K.  Kuhh 

Lea  Actea  de  Oouvememenl.    By  Paul  Duei.    Paris:  Recueil  Sirey,  1S3 
pp.  215.    Fr.  40.50. 

Starting  from  the  proposition  that  the  increasing  importance  of  tt 
judicial  fimction  has  been  an  outstanding  characteristic  of  public  law  in  tl 
twentieth  century,  M.  Paul  Duez,  Dean  of  the  Faculty  of  Law  at  the  Un 
versity  of  Lille,  proceeds  to  develop  a  valuable  study  of  those  limitatioi 
upon  the  scope  of  the  judicial  function  which  are  classified  as  les  aeUs  i 
gotwemement.  Following  some  introductory  or  preliminary  matter  on  tl 
r61e  of  the  judge  and  the  characteristics  of  the  acte  de  gouvemement,  tl 
author  presents  a  fairly  comprehensive  summary  of  French  law  and  pra 
tice.  He  concludes  first,  that  the  acte  de  gouvernement  has  been  a  jurispn 
dential  creation,  without  real  foundation  in  any  statutory  texts;  second,  thi 
being  unable  to  find  satisfactory  criteria,  jurisprudence  and  doctrine  ha^ 
had  recourse  to  definition  by  enumeration;  third,  that  the  <icte  de  gowoem 
merU  rests  upon  a  purely  political  foundation  and  does  not  admit  of  accural 
juridical  analysis;  and  fourth,  that  there  is  not  a  homogeneous  body  of  sul 
stantive  practice,  that  the  tendency  is  toward  further  restriction,  and  thi 
this  tendency  may  be  expected  to  continue,  especially  at  points  where  tl 
imderlying  justification  is  weakest.  At  this  point,  the  author  turns  to 
comparative  study,  dividing  the  countries  selected  into  three  group 


BOOK  BEVIEWB  713 

(1)  the  group  influenced  by  French  practice,  especially  Italy,  Rumania  and 
Belgium;  (2)  the  Germanic  group,  Germany  and  Switzerland;  and  (3)  the 
Anglo-Saxon  group,  England  and  the  United  States.  The  monograph  con- 
cludes with  a  well-organized  argument  for  further  restrictions  upon,  or  the 
complete  suppression  of,  the  acte  de  goiwemement.  The  argument  for  sup- 
pression, it  should  be  said,  is  really  an  argument  in  favor  of  the  substitution 
for  the  acte  de  gouoemement  of  the  principle  of  reserved  discretionary  power. 

The  author's  principal  concern  throughout  is  the  French  law  and  practice. 
Ssrstematic  and  lucid  presentations  of  the  backgrounds  of  French  doctrine, 
of  the  contemporary  French  practice,  and  of  the  trends  of  development 
constitute  the  most  useful  portions  of  the  monograph.  M.  Duez  regards 
the  ocfe  de  gouvernemenl  as  preeminently  a  French  conception  and  accepts 
Dr.  Laun's  dictum  that  '^la  thiorie  de  Vacte  de  gotwememerU  ceesera  auto- 
matiqvement  dans  le  monde  erUier  loreque  la  France  en  awra  reconnu  Vinop- 
portuniU.'* 

The  review  of  doctrine  in  Italy  and  Germany  seems  a  bit  academic,  in 
view  of  recent  developments  in  those  countries.  The  treatment  of  the  sub- 
ject for  countries  other  than  France  is  of  necessity  brief  and  somewhat 
superficial.  One  wonders,  m  passmg,  whether  there  is  possibly  more  of 
similarity  between  the  acte  de  gotwernement  and  the  act  of  state  in  English 
law  (p.  153),  or  the  doctrine  of  political  questions  in  the  United  States  (p. 
160),  than  the  author  is  willing  to  concede.  Indeed,  M.  Duez's  excellent 
monograph  is  in  some  respects  a  tantalizing  introduction  to  the  larger  prob- 
lem of  the  delimitation  of  judicial  from  political  power,  a  problem  of  peren- 
nial interest  to  international  lawyers.  Edwin  D.  Dickinson 

The  Legal  Position  of  the  Holy  See  before  and  after  the  Lateran  Agreements. 
By  Mario  Falco.  Translated  by  A.  H.  Campbell.  New  York:  Oxford 
University  Press;  London:  Humphrey  Milford,  1935.    pp.  46.    $1.00. 

It  was  doubtless  to  be  expected  that  the  conclusion  of  the  Lateran  Agree- 
ments of  1929  would  give  rise  to  considerable  discussion  on  the  part  of  jurists 
as  to  the  exact  legal  nature  of  the  City  of  the  Vatican.  For  all  that,  the 
lectures  reprinted  in  this  brief  pamphlet  will  come  as  a  surprise  to  those 
unfamiliar  with  the  subtleties  of  juristic  abstraction.  Who  could  believe 
that  so  many  theories  could  arise  to  explain  so  small  a  state?  Who  could 
have  anticipated  that  scholars  would  labor  so  hard  to  find  a  category  in  which 
to  place  an  institution  which  quite  obviously  to  the  Anglo-Saxon  mind  was 
a  category  by  itself  7  Who  could  have  thought  it  necessary  to  distinguish 
and  subdistinguish  in  order  to  justify  the  legal  character  of  an  institution 
which  has  apparently  gone  on  its  way  much  the  same  after  the  Lateran 
Agreements  as  it  did  before?  Professor  Falco  quotes  Mussolini  as  saying 
that  the  treaty  would  become  ''the  delight  of  the  commentators."  Appar- 
ently they  were  to  be  allowed  full  freedom  of  discussion  in  that  field. 

Nevertheless  Professor  Falco  has  presented  a  great  deal  of  interesting 


714  THE  AMEBIGAN  J0X7BNAL  OF  INTERNATIONAL  LAW 

political  theory  in  a  small  compass;  and  even  if  it  is  difficult  to  follow  hi 
at  all  times  in  his  distinctions  it  is  an  exercise  of  dialectics  to  see  which 
the  various  solutions  offered  for  the  problem  is  to  win  out  in  the  end.  T 
first  lecture  is  devoted  to  the  status  of  the  Papacy  in  the  years  sucoeedi 
1870;  and  the  author,  after  a  review  of  juristic  theories,  comes  to  the  oo 
elusion  that  it  would  be  a  grave  error  "to  think  that  the  Papal  State  st 
enjoyed  legal  existence  at  the  moment  the  Lateran  Treaty  was  concluded 
The  destruction  of  the  Papal  State  in  1870,  however,  left  the  Holy  See 
sort  of  "quasi-intemational-law  subject";  and  while  the  author  finds 
''impossible  to  attribute  legal  personality  in  international  law  to  the  m 
versa!  Church,"  yet  he  is  able  to  conclude  "that  between  1870  and  19! 
the  Holy  See  possessed,  as  it  had  possessed  before,  legal  personality  ai 
sovereignty  in  the  international  sphere." 

"What  is  the  legal  nature  of  the  Lateran  Treaty?"  To  this  question  tl 
second  lecture  is  devoted,  and  the  chief  difficulty  is  to  explain  how  a  tn 
international  state  could  come  into  existence  by  an  agreement  with  i 
institution  which  up  to  that  time  was  merely  a  legal  person  of  Italian  nn 
nicipal  law.  Can  an  agreement  be  a  treaty  if  it  is  not  concluded  betwec 
two  states?  Perhaps  the  Vatican  City,  which  was  not  a  state  when  tl 
negotiations  were  begun,  became  a  state  at  the  moment  of  the  exchange  < 
ratifications?  But  can  a  state  come  into  existence  by  an  agreement  whic 
necessarily  assumes  its  existence?  To  solve  these  questions  Professor  Fal< 
abandons  "the  dogma  that  an  international  treaty  can  be  concluded  an! 
between  states"  and  turns  to  the  fact  that  the  Pope  already  possessed  a 
international  personality  with  which  the  Italian  state  could  contract.  Tl 
contract  created  the  new  state,  and  that  is  all  there  is  to  it. 
Since  its  creation  the  character  of  the  Vatican  City  as  a  state  has  bee 

k  questioned  "by  a  whole  series  of  writers"  on  the  groimd  that  it  lacks  tl 

essential  elements  of  territory,  "people,"  and  "state  power."    But  all  the 
objections  can  be  admitted,  says  the  author,  and  yet  the  Vatican  City  i 

f  "according  to  scientific  classification,"  a  state  because  of  its  possession  ( 

"an  original  underivative  sovereignty."  This  legal  situation  is  reconcilabl 
with  the  acceptance  in  "a  historical  and  realist  sense"  of  the  "drastic  phrase 

^  uttered  by  Mussolini  on  May  13,  1929,  that  "We  have  not  resuscitated  th 

[*  temporal  power  of  the  Popes.    We  have  buried  it." 

j!  A  concluding  note  on  an  article  by  Professor  Schoen  in  the  Zeitschrij 

'^  fur  offentliches  Recht,  1934,  suggests  that  German  jurists  can  be  as  subtl 

,:,  as  Italian  when  it  comes  to  reconciling  abnormal  situations  with  normal  la^ 

C.  G.  Fknwick 

j  The  First  American  Neidrality:  A  Study  of  the  American  Vndertlaniing  c 

}  Neutral  Obligations  During  the  Years  1792  to  1816.    By  Charles  S.  Hync 

man.     Urbana:  University  of  Illinois  Press,   1934.    pp.    178.    Indes 

$2.50. 

This  penetrating  and  well-written  book  presents  in  brief  compass  and  witl 
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admirable  clarity  the  record  of  the  performance  of  neutral  duties  by  the 
United  States  during  the  Revolutionary  and  Napoleonic  Wars.  Dr.  Hyne- 
man  has  brought  to  light  important  new  material  from  the  archives  of  the 
Department  of  State  and  the  Treasury  Department,  and  has  made  good  use 
of  the  transcripts  procured  by  Henry  Adams  of  the  correspondence  of  the 
British  ministers  accredited  to  the  United  States.  The  author  asserts  this  to 
be  "the  fullest  account  in  print  of  the  attitude  of  neutral  and  belligerent  na- 
tions on  several  issues  of  importance  to  the  participants  and  onlookers  in 
time  of  war.  For  example:  Should  the  pledge  to  strict  impartiality  override 
prior  and  conflicting  treaty  promises?  May  a  nation  embark  on  reprisals 
toward  a  belligerent  while  asserting  a  status  of  neutrality?  What  degree  of 
impartiality  in  speech  and  conduct  is  exacted  of  the  statesmen  and  other  pub- 
lic officials  of  the  neutral  country?" 

Dr.  Hyneman's  account  of  the  origin  of  our  policy  as  to  neutral  duties  is 
briefer  but  more  trenchant  than  that  given  in  Professor  Charles  M.  Thomas's 
American  NetUrality  in  179S.  In  placing  each  problem  in  its  contemporary 
setting  he  has  paid  more  heed  than  his  predecessors  to  the  precedents  for 
American  action.  He  maintains  that  there  was  no  obligation  upon  the 
United  States  in  1793  to  pursue  a  course  of  impartiality,  and  that  President 
Washington  and  his  Cabinet  were  influenced  primarily  by  the  wish  to  fur- 
ther the  commercial  fortunes  of  the  Republic.  Without  withholding  a  due 
meed  of  praise,  he  questions  whether  the  neutral  policy  of  the  United  States 
deserves  to  be  recognized  as  the  first  neutrality  to  maintain  so  high  a  stand- 
ard, unless  it  can  be  shown  that  the  neutrality  edicts  which  were  issued  from 
1778  to  1779  by  the  Italian  States  were  not  enforced.  This  stimulating  sur- 
vey of  international  law  in  the  making  is  most  timely  at  a  moment  when  im- 
portant modifications  of  our  historic  neutrality  policy  are  under  considera- 
tion. James  P.  Baxter,  3rd 

The  International  Protection  of  Labor:  International  Labor  Organization^ 
History  and  Law.  By  Boutelle  Ellsworth  Lowe.  New  York:  Macmillan 
Co.,  1935.    pp.  bmv,  594.    Index.    $3.50. 

For  a  number  of  years  Professor  Lowe  has  been  recognized  as  one  of  the 
pioneers  in  the  English  language  in  the  historical  background  of  the  inter- 
national labor  movement.  The  present  volume  is  a  revision  and  enlarge- 
ment of  his  work  of  the  same  title  which  was  published  in  1921.  The  book 
deals  with  the  beginnings  of  the  idea  of  international  labor  protection  early 
in  the  nineteenth  century,  and  traces  the  insistent  demands  of  socialists, 
trade  unionists,  government  leaders,  welfare  workers  and  others  that  labor 
be  protected  internationally. 

The  primary  value  of  the  work  is  the  collection  of  documents  which  it 
contains,  such  as  the  bilateral  labor  treaties  before  1914,  the  action  of  various 
congresses,  official  and  otherwise,  which  before  the  war  asked  for  the  inter- 
national protection  of  workers,  and  the  draft  conventions  and  recommenda- 
tions adopted  through  1934  by  the  International  Labor  Conference.    The 
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student  of  labor  legislation  will,  no  doubt,  be  more  interested  in  this  w< 
than  those  who  are  following  the  course  of  post-war  international  law  a 
organization. 

It  may  be  imfortunate  that  the  author  has  not  devoted  more  attent 
to  international  labor  organisation,  and  to  the  developments  in  this  & 
during  the  last  fifteen  years.  Certainly,  the  work  of  the  Intematioi 
Association  for  the  Legal  Protection  of  Labor  and  the  American  Assodati 
for  Labor  Legislation  is  valuably  discussed  by  the  author,  and  many  ir 
want  to  trace  the  development  of  intematioaial  action  for  the  benefit 
workers  will  be  drawn  back  to  the  volume.  But  after  1919  the  chief  e 
phasis  of  the  work  falls  on  the  content  of  draft  conventions  and  reoonmienc 
tions  which  have  been  adopted  by  the  Geneva  Labor  Conference.  Tl 
method  explains  labor  standards  but  it  does  not  discuss  them  in  th 
functional  setting. 

Frangib  G.  Wdlsom 

Peace  With  Honor.    By  A.  A.  Mihie.    New  York:  E.  P.  Dutton  &  Co.,  Id 
1934.    pp.219.    S2.00. 

In  writing  this  book  Mr.  Milne  has  not  subtracted  from  his  reputation 
being  one  of  the  most  popular  and  beloved  authors,  not  only  in  England  b 
throughout  the  literary  world.  To  start  reading  these  ei^teen  short  cba 
ters  means  to  finish  them,  probably  in  a  single  sitting.  Written  primari 
for  the  people  of  Europe,  their  appeal  is  universal. 

Here  and  there  are  statements  with  which,  taken  by  themselves,  it  woe 
be  absurd  to  agree.  To  say  that  "Every  argument  between  two  people 
liable  to  sink  or  rise  to  the  level  of  a  dog-fight,"  is  of  doubtful  validity;  ] 
it  is  probably  true  that  ''Wars  may  be  declared  for  economic  reasons,  b 
they  are  fought  by  volunteers  for  sentimental  reasons."  It  is  also  probal 
true  that  if  we  human  beings  are  to  stop  wars,  "We  need  not  be  saints, 
will  be  enough  if  we  stop  being  criminal  limatics."  Again,  "  Universal  pes 
will  demand  many  sacrifices.  It  will  demand  the  sacrifice  of  a  great  deal 
traditional  nonsense.  But  it  will  not  demand  the  sacrifice  of  ten  milli 
lives."  What  he  has  to  say  about  patriotism  is  a  bit  loose  in  places,  b 
it  is  not  dull.    Indeed  there  is  not  a  dull  page  in  the  book. 

He  calls  upon  all  the  nations  to  take  an  oath  to  renounce  not  only  aggn 
sive  but  defensive  wars  and  to  submit  all  disputes  to  arbitration,  the  oa 
to  be  taken  in  the  first  place  by  the  leaders  of  the  countries,  and  then  i 
the  people  individually;  all  with  the  understanding  that  no  person  is  to 
released  from  his  oath  by  reason  of  another  person's  default.  Such  a  i 
nunciation  must  be  universal,  of  course;  but  since  it  will  be  agreed  to  at  fii 
by  a  few  representatives  only,  it  cannot  be  said  to  be  impossible.  T 
author  has  no  trouble  with  the  word  "security."  He  calls  for  a  security  tb 
flows  from  "a  country's  honor:  a  moral  force  which  has  never  yet  be 
allowed  expression." 
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Mr.  Milne  appeals  to  all  our  humanity,  oU  our  intelligence,  aU  our  honor, 
and  hence  cannot  expect  to  be  elected  to  any  job  of  practical  international 
importance. 

Arthur  Deerin  Call 

La  NeutraliU  et  la  Paix.    By  Nicolas  Politis.    Paris:  Hachette,  1935.    pp. 
229. 

This  volume,  by  the  distinguished  Greek  Minister  to  France,  is  an  attack 
upon  the  doctrine  of  neutrality,  as  inconsistent  with  the  ''collective"  sys- 
tem of  ''enforcing  peace."  Like  many  European  tracts  of  this  character,  it 
18  largely  addressed  to  the  United  States.  Neutrality,  in  the  author's  view, 
is  not  only  an  anachronism,  but  it  is  immoral,  impractical,  an  obstruction  to 
the  organization  of  international  solidarity.  War  is  now  a  crime  against 
mankind,  and  he  who  stands  aside  from  the  struggle  to  down  the  criminal  is  a 
cowardly  participant  in  the  crime.  The  theologians  like  Vittoria,  8a3rs  M. 
PoUtis,  laid  the  foundation  for  the  view  that  war  presents  a  struggle  of  good 
against  evil,  and  that  it  was  proper  to  aid  the  right  and  trip  up  the  wrong, 
a  concept  which  finds  its  inspiration  in  the  Holy  Crusades.  Force  in  behalf 
of  righteousness  only  is  proper.  That  was  the  theory  of  Grotius'  distinc- 
tion between  just  and  unjust  war.  But  the  theories  of  that  day  (which  never 
worked  in  practice),  lacked,  according  to  the  author,  the  crowning  achieve- 
ment of  an  authoritative  method  of  determining  who  was  the  aggressor,  a 
defect  which  has  now  been  cured  by  the  establishment  of  the  League  of 
Nations.  The  Covenant  of  the  League  has  largely  abolished  neutrality  be- 
cause it  has  largely  abolished  war.  But  not  all  wars,  for  some  are  still  licit. 
Possibly  for  these  a  slight  concession  must  still  be  made  for  neutrality. 
Those  who  remained  detached  from  the  last  World  War,  and  who  would  not 
pick  an  aggressor,  assumed  a  heavy  responsibility  for  the  continuation  of  the 
war,  and  are  taxed  with  ** profound  immorality"  (p.  96).  This  will  be 
pleasant  news  for  Holland,  Switzerland,  Spain,  and  the  Scandinavian  coun- 
tries. Whereas  neutrality  used  to  be  a  symbol  of  peace,  it  has  now  mirabile 
dictu  become  an  obstruction  to  peace.  It  is  no  longer  a  good,  but  an  evil 
(pp.  72,  97).  The  Pact  of  Paris  gave  neutrality  its  coup  de  grace  (p.  179). 
It  stands  condemned.  The  United  States'  attachment  to  neutrality,  sa3rs 
M.  Politis,  has  enfeebled  the  League  of  Nations  and  has  impaired  the  prog- 
ress of  international  organization.  The  United  States  is  now  morally,  if 
not  legally,  bound  under  the  Pact  of  Paris  to  help  down  an  aggressor  or  vio- 
lator of  the  Pact  and  employ  sanctions.  The  "just  war"  establishes 
freedom  of  the  seas  for  the  righteous,  so  that  Great  Britain  has  now  made 
the  doctrine  of  the  freedom  of  the  seas  its  own,  and  asks  if  the  United  States 
will  apply  it  to  eliminate  war  (p.  149) ! 

But  not  all  the  propositions  in  the  book  are  unsound  and  unsustainable. 
The  author  is  too  astute  a  politician  not  to  appreciate  that  the  world  of 
reality  has  not  supported  his  lovely  theories.    He  is  deeply  under  the  influ- 
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ence  of  the  propaganda  of  the  "Crusade"  of  1914.  The  author's  best  m 
lies  in  tracing  in  broad  strokes  the  development  of  neutrality  since  the  I 
century,  and  the  difficulty  of  establishing  the  l^al  right  of  a  country  to  s 
out  of  foreign  war,  with  definite  legal  relations  to  the  belligerents.  He  sh( 
that  the  effort  to  circumscribe  belligerent  operations  was  a  boon  to  the  woi 
but  the  very  fact  that  belligerents  so  outraged  neutrals  in  the  last  war 
for  M.  Politis,  not  a  cause  for  condenmation  but  evidence  of  the  fact  ti 
neutrality  is  over.  Thus,  unless  M.  Politis  can  guarantee  that  the  last  ^ 
to  end  war  has  been  fought,  a  free  hand  to  belligerents  seems  to  be  the  d 
road  to  peace — a  curious  result.  Even  if  this  conclusion  is  theoretica 
tempered  by  the  author's  fiat  that  hereafter  force  can  only  be  used  on  1 
part  of  the  collectivity,  it  puts  an  awful  strain  on  a  major  premise.  Neuti 
ity  was  strong  from  the  16th  to  the  19th  centuries,  M.  Politis  thinks,  becai 
the  doctrine  of  state  sovereignty  was  then  so  highly  developed,  but  with  1 
disappearance  of  state  sovereignty,  which  he  thinks  he  sees,  intematioi 
solidarity  leaves  no  place  for  neutrality.  On  page  179  we  find,  howev 
this  revealing  passage:  ''In  law  neutrality  has  then  ceased  to  be  an  instil 
tion.  But  the  law  is  here  in  advance  of  habits,  of  beliefs  and  of  facti 
What  kind  of  ''law"  can  that  be,  except  a  visionary  dream?  M.  Poll 
deprecates  the  Rio  de  Janeiro  Anti-War  Treaty  of  1933  and  the  Havana  a 
Montevideo  conclusions  that  if  war  should  break  out  on  this  continent,  1 
non-belligerents  will  observe  a  strict  neutrality.  He  thinks  they  all  ou{ 
to  join  hands  and  arms  against  the  aggressor.  The  United  States  is  Yi 
remiss,  he  concludes,  in  not  appreciating  the  beneficence  of  this  system 
"enforcing  peace."  But  he  is  not  hopeless.  He  thinks  the  Norman  Da 
commitment  at  Geneva  in  May,  1933,  promises  the  ultimate  abandonnu 
by  the  United  States  of  its  selfish  neutrality,  and  its  early  association  w 
the  rest  of  the  enlightened  world  in  exterminating  aggressors — all  in  \ 
name  of  peace  and  the  good  life. 

What  our  learned  author  seems  to  overlook  is  the  fact  that  the  world 
not  built  along  the  lines  envisaged  by  his  mind's  eye.  It  is  a  quite  diffen 
structure.  He  does  not  pay  much  attention  to  the  fact  that  every  time  t 
sanctions  bag  has  been  opened,  the  fumes  released  have  poisoned  the  i 
mosphere,  and  that  it  has  proved  in  practice  worse  than  a  failure — ^inde< 
an  unmitigated  danger  to  general  peace.  The  truly  operative  causes  of  ^ 
he  leaves  out  of  account.  There  is  no  apparent  disposition  in  any  imports 
countries  to  lay  the  foundation  indispensable  to  his  abstract  structu 
namely,  the  elimination  of  national  sovereignty  in  armaments,  tariffs,  a 
the  unfair  competition  which  now  more  than  ever  characterisies  intematioi 
relations.  The  fate  of  the  Disarmament  Conference  does  not  abash  o 
hopeful  author;  he  leaves  it  practically  imnoticed. 

In  a  world  in  which  the  status  quo  has  been  created  by  the  use  of  for 
with  maldistribution  on  every  hand,  it  is  disingenuous  to  assume  that  an 
one  who  tries  to  upset  it  is  a  moral  pariah.    The  arrangements  of  1919  an 


BOOK  REVIEWS  719 

inding  incentive  to  despair  and  an  invitation  to  revolt.  Far  sounder  is 
e  view  of  another  theologian,  as  presented  in  the  following  quotation: 

This  harmonizing  of  national  policies  must  deal  with  fundamentals; 
with  the  things  that  have  commonly  caused  wars.  The  moral  right  to 
keep  on  possessing  the  best  regions  of  the  earth  is  directly  balanced  by 
the  right  to  fight  (for)  and  capture  them.  It  is  amazing  that  so  few 
people  will  admit  this  axiom  of  international  morality.  Popular  opin- 
ion is  widely  befogged  in  the  more  comfortable  countries  by  the  childish 
notion  that  an  aggressive  war  is  wicked  but  a  defensive  war  is  righteous. 
They  are,  of  course,  precisely  equal  in  moral  quality,  so  long  as  war  is 
the  only  adequate  instrument  by  which  vested  wrongs  can  be  righted 
and  national  needs  supplied.  The  next  rational  step  toward  a  tolerable 
world  peace  would  be  the  broadcasting  of  this  truth  throughout  Great 
Britain,  France  and  the  United  States.  It  is  abeady  familiar  to  the 
peoples  of  Germany,  Italy  and  Japan.^ 

The  aggressor  concept,  if  honestly  entertained,  is,  in  the  reviewer's  opin- 
1,  unsoimd,  and  ''aggressive  war  "  even  less  tolerable.  It  is  part  of  the  psy- 
osis  of  1914,  which  the  world  has  not  yet  shaken  off.  As  for  ''collective 
curity,"  that  also  I  venture  to  condder  a  myth,  serving  much  the  same 
^litical  purpose  the  Holy  Alliance  was  intended  to  serve.  Why  Americans 
ould  embrace  these  schemes  for  the  perpetuation  of  an  unhealthy  staiiia 
\o  in  the  name  of  the  higher  morality,  or  subscribe  to  war  in  the  name  of 
tace,  surpasses  the  reviewer's  understanding.  And  when  Europe  admon- 
les  the  United  States  for  its  lack  of  enlightenment  and  asks,  "Shall  the 
oited  States  participate  in  collective  action  to  prevent  war?"  we  ought  to 
low,  as  so  competently  demonstrated  by  Frank  H.  Simonds  in  the  Saturday 
Tening  Post  for  August  17, 1935,  that  the  real  question  is,  "Shall  the  United 
ates  join  the  next  war?"  Many  European  politicians  cannot  bear  the 
ought  of  a  negative  answer  to  that  question,  hence  the  determined  and 
lentless  effort  to  break  down  American  neutrality  in  the  name  of  sentiment, 
orality,  fate,  expediency,  politics,  or  any  other  consideration  that  will  serve 
e  purpose.    It  is  part  of  the  price  we  are  paying  for  1917. 

Edwin  M.  Borchard 

a  Doctrine  de  la  Querre  Juste  de  Saint  Augustin  d  Nos  Jours.    By  Robert 
Regout,  S.  J.    Paris:  A.  Pedone,  1935.    pp.  iv,  342.    Index.    Fr.  50. 

It  was  but  natural  that  the  physical  and  moral  upheaval  caused  by  the 
^orld  War  and  the  establishment  at  its  close  of  new  agencies  for  the  main- 
nance  of  peace  should  lead  moralists  to  examine  anew  the  principles  upon 
hich  they  had  been  led  previously  to  determine  the  justice  or  injustice  of 
war  waged  by  their  coimtry.  Catholic  moralists,  with  long  traditions 
ihind  them,  have  perhaps  more  than  others  felt  called  upon  to  reconcile 
16  teachings  of  the  great  theologians  of  the  past  with  the  possibilities  in- 
irent  in  a  closer  organization  of  the  nations  and  in  the  wide  variety  of  recent 

^  Henry  W.  Lawrence,  "Peace  costs  too  much/'  Christian  Century,  Oct.  10, 1934,  p.  1279. 
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treaties  looking  to  the  arbitration  of  disputes  and  the  assurance  of  mu 
protection.  In  consequence  a  number  of  volumes  have  appeared  of  re 
years  devoted  to  the  exposition  of  the  writings  of  Catholic  churchmen  u 
the  subject,  the  latest  being  a  detailed  and  scholarly  work  by  a  Doeto 
Law  of  the  University  of  Leyden. 

In  its  survey  of  doctrine  from  the  time  of  Saint  Augustine  to  the  pre 
day  Dr.  Regout's  volume  follows  the  general  lines  of  Vanderpol's  pioi 
volume,  La  Doctrine  Scholastique  du  Droit  de  Ouerre,  to  which  the  pre 
author  pays  tribute  while  taking  exception  to  certain  of  its  conclusi 
Fundamental  principles  are  set  forth,  for  the  most  part  in  the  exact  w( 
of  the  original  writer.  These  citations,  added  to  those  to  be  found  in  \ 
derpol,  will  prove  of  great  value  to  the  student,  especially  as  Dr.  Regov 
careful  to  place  them  in  their  setting  and  thus  makes  clear  the  qualificati 
with  which  they  are  to  be  taken.  What  distinguishes  the  present  voli 
from  that  of  Vanderpol  is  the  care  with  which  the  author  has  underta 
to  show  the  development  of  doctrine  from  writer  to  writer  and  the  consiste 
of  teaching  which  he  believes  to  exist  even  where  there  appears  to  be  inc 
sistency.  Vanderpol  believed  that  he  had  found  in  the  teachings  of 
theologian-jurists  of  the  sixteenth  centiury  divergencies  from  the  traditic 
doctrine  of  what  constitutes  a  just  war;  he  saw  a  tendency  to  accept 
principle  that  a  war  can  be  just  on  both  sides  at  once,  a  tendency  to  introd 
considerations  drawn  from  probabilism,  the  consequences  of  which  ^ 
fatal  to  the  correct  application  of  the  principles  of  the  earlier  writers.  1 
interpretation  of  Vanderpol  is  strongly  criticised  by  Dr.  Regout,  who  ma 
it  one  of  the  chief  objects  of  his  study  to  show  the  consistency  of  the  tea 
ings  of  the  sixteenth  and  seventeenth  century  writers  with  those  of  medic 
times,  notwithstanding  differences  of  approach  to  the  problem  dictated 
changes  of  circmnstances. 

While  Dr.  Regout's  study  is  chiefly  concerned  with  an  analysis  and 
tcrpretation  of  the  historical  succession  of  theories  with  respect  to  a  just  \ 
he  is  not  unaware  that  although  the  principles  laid  down  by  the  theologi 
and  canonists  were  valid  for  their  day  there  were  serious  weaknesses 
them  which  kept  them  from  playing  an  important  r61e  for  the  prevent 
of  war  and  the  maintenance  of  peace.  The  outstanding  weakness  wac 
course  the  fact  that  when  controversies  arose  each  state  was  the  judge 
its  own  case  both  as  to  the  groimds  of  war  and  as  to  the  measure  of  reparal 
due  to  it  if  victorious  in  the  conflict.  In  consequence  the  author  is  lee 
emphasize  the  fact  that  for  the  successful  application  of  the  princi] 
governing  a  just  war  an  international  organization  is  necessary  by  wl 
the  community  of  nations  at  large  may  be  at  once  the  judge  of  the  controvc 
and  the  one  to  apply  the  sanctions  of  the  law.  In  the  presence  of  this  c 
ception  of  an  international  community  the  doctrine  and  the  practice 
absolute  sovereignty  must  give  way.  The  author  then  recurs  to  the  c 
dition  prerequisite  to  a  just  war  after  all  others  have  been  met,  nami 
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that  there  be  no  other  means  for  obtaining  redress.  Now  that  there  are 
other  means,  in  the  form  of  arbitration,  judicial  settlement  and  the  League 
of  Nations,  they  must  be  resorted  to;  and  to  that  extent  the  traditional 
principles  must  receive  a  new  application. 

The  volume  is  introduced  by  a  brilliant  note  from  the  pen  of  the  distin- 
guished scholar,  Yves  de  la  Bri&re.  C.  G.  Fbnwick 

Amendmenla  of  the  Covenant  of  the  League  of  Naiione  Adopted  and  Proposed. 
By  Grace  Evans  Rhoads,  Jr.    Philadelphia:  1035.    pp.  201. 

This  study  is  a  doctoral  dissertation  presented  at  Bryn  Mawr  College. 
The  author  discusses  the  amendments  already  adopted  and  those  that  have 
been  proposed.  There  is  a  six-page  bibliography.  The  amendment  clause 
of  the  Ck)venant  (Art.  26)  deals  with  the  matter  of  ratification  of  amendments 
but  says  nothing  of  initiating  them.  In  practice  the  League  members  have 
followed  the  procedure  of  casting  proposed  amendments  in  the  form  of 
protocols  to  differentiate  them  from  the  usual  resolutions  of  the  Assembly. 
The  various  points  of  amendment  procedure  are  discussed  in  detail.  To 
take  the  place  of  formal  amendments,  use  has  been  made  of  interpretations  ^ 
and  supplementary  agreements  such  as  the  Locarno  treaties,  the  General 
Act  of  1928,  etc.  Interpretive  resolutions  are  difficult  to  obtain  and 
may  be  modified  without  warning.  Supplementary  agreements  may  divide 
the  membership  of  the  League  into  signatories  and  non-signatories,  thus 
xnarring  uniformity. 

The  author  concludes  that  the  members  of  the  League  have  taken  most 
seriously  the  question  of  amending  the  Covenant.  Experience  has  shown 
that  "it  is  possible  but  practically  very  difficult  to  amend  the  Covenant." 
The  "development  of  international  society  will  probably  require  or  at  least 
render  desirable  a  modification  of  the  amendment  procedure."  Possible 
advantages  might  result  from  "a  longer  period  for  the  ratification  of  amend- 
ments, and  a  provision  for  a  three-fourths  rather  than  a  unanimous  vote  of 
the  Council,  including  possibly  all  the  permanent  members  of  the  Council." 

The  study  brings  together  in  convenient,  well-documented,  and  readable 
form  most  of  the  facts  and  the  problems  regarding  amendments. 

J.  Eugene  Habley 

Sehadensereatz  fUr  Verletzungen  Privater  bei  vdlkerrechUichen  Delikten.    By 
Anton  Roth.  Berlin:  Carl  Heymanns,  1934.  pp.  178.  Index.  Rm.  12. 

This  study  has  been  awarded  the  John  Westlake  Prize  of  the  Institute  of 
International  Law  for  1933.  The  award  is  well  merited.  Dr.  Roth  has 
made  a  very  scholarly  survey  of  judicial  decisions  and  authoritative  writings 

^  At  page  166  it  is  stated  regarding  Article  21  that  ''no  official  interpretation  of  the  Mon- 
roe Doctrine  has  been  attempted,  by  the  League."  No  reference  is  made  to  the  letter  of 
Gosta  Rica  (July  18,  1928)  requesting  the  interpretation  of  the  League  on  the  Monroe 
Doctrine  and  the  telegram  in  reply  (Sept.  1,  1028). 
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dealing  with  the  nature  and  the  extent  of  the  compensation  due  by  one  sta 
to  another  for  damages  suffered  by  private  persons  in  consequence  of  a( 
of  commission  or  omission  constituting  a  violation  of  international  obli^ 
tions.  The  volume  under  review  constitutes  a  serious  contribution  to  U 
difficult  and  important  problem,  and  will  serve  as  a  useful  basis  for  furtb 
studies  on  the  subject. 

Dr.  Roth's  work  is  not  purely  descriptive.  It  aims  at  overcoming  existu 
and  avowed  contradictions.  It  frankly  emphasises  the  principles  which  tl 
author  believes  to  be  correct,  and  attempts  to  gain  for  them  universal  reco 
nition.  This  ''propagandistic"  attitude  might  or  might  not  please.  Tl 
reviewer  likes  it.  The  submission  of  alleged  violations  of  international  h 
to  a  procedure  of  litigation  is  as  yet  a  sporadic  and  by  no  means  firml 
established  phenomenon.  The  principles  upon  which  tribunals,  if  entrust 
with  the  controversy,  base  an  award  of  compensation,  are  far  from  certai 
In  these  circumstances,  inconsistencies  in  their  decisions  are  inevitabl 
indirect  damages,  moral  damages,  punitive  damages,  interest,  compoui 
interest,  costs — should  they  or  should  they  not  form  part  of  the  compens 
tion  to  be  awarded?  Decisions  waver.  Treaties  are  usually  silent  or  vagn 
It  is  a  writer's  duty,  in  a  case  of  this  kind,  to  be  constructive,  not  mere 
descriptive;  to  scan  the  practice  for  any  signs  of  even  approximate  unifon 
ity,  to  analyse  the  practice  in  the  light  of  sound  juristic  doctrine,  and  thi 
to  advance  the  matter,  at  the  conclusion  of  his  study,  one  step  furth 
in  the  direction  of  greater  certainty  and  uniformity.  That  is  predse 
what  Dr.  Roth  has  done. 

It  should  be  noted,  at  the  same  time,  that  the  author's  survey  of  the  pra 
tice  is  not  entirely  impartial.  Here  and  there  he  overemphasises  a  poii 
and  gives  the  benefit  of  the  doubt  to  an  interpretation  most  favorable 
his  point  of  view.  Inasmuch,  therefore,  as  his  conclusions  are  presented 
inevitably  following  from  prevailing  practice,  they  should  be  taken  cu 
grano  aalia.  In  common  with  most  central  European  authors.  Dr.  Roth 
also  a  bit  too  dogmatic,  too  certain  that  there  is  but  one  scientific  truth,  ai 
that  contrary  opinions  are  necessarily  erroneous.  In  other  words,  the  v( 
ume  under  review  is  recommended  as  a  stimulating  piece  of  juristic  constru 
tion,  not  as  an  authoritative  statement  of  the  law  in  force. 

Dr.  Roth  holds  that  the  concept  of  ''compensation  for  damages"  is 
general  concept  of  law  and  that  it  includes,  along  with  direct  material  los9( 
indirect  material  damages  {lucrum  cessans)  as  well  as  moral  damages  ai 
costs.  Once  international  law  has  adopted  the  principle  of  liabflity  f 
damages — and  he  believes  this  to  be  the  case  even  in  the  absence  of  specii 
obligations  to  this  effect — all  these  elements  should  be  included  in  the  awar 
provided  there  exists  a  close  enough  connection  between  each  of  them  and  tl 
act  violative  of  international  law,  and  unless  they  are  excluded  by  expre 
agreements  to  the  contrary.  As  for  punitive  damages  and  interest,  tin 
do  not  seem  to  him  to  form  an  essential  part  of  the  general  concept  of  coo 
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pensation.  In  these  conditions,  he  is  willing  to  let  the  practice  of  states 
prevail.  He  finds  this  practice  inconclusive  as  to  the  inclusion  of  interest 
and  hostile  to  the  inclusion  of  punitive  damages. 

The  book  contains  numerous  quotations  from  decisions,  mostly  repro- 
duced in  English  or  French.  These  quotations,  and  even  the  German  text, 
suffer  somewhat  from  misprints. 

Benjamin  Akzin 

The  Soviet  Union  and  International  Law.  A  study  based  on  the  Legislation, 
Treaties  and  Foreign  Relations  of  the  Union  of  Socialist  Soviet  Republics. 
By  T.  A.  Taracouzio.  Foreword  by  George  Grafton  Wilson.  New 
York:  Macmillan  Co.,  1935.    pp.  xviii,  530.    Index.    $7.50. 

Here  is  a  significant  book  of  such  excellence  that  the  author  should  be  al- 
lowed to  summarize  his  aims  and  main  conclusions. 

Aims:  ''An  evaluation  of  any  legal  system  in  the  course  of  active  de- 
velopment is  a  hazardous  undertaking.  This  is  particularly  true  as  re- 
gards the  impingement  of  Communism  upon  international  law.  .  .  . 
For  these  reasons  the  present  study  makes  no  pretense  at  approbation  or 
censure  of  the  Soviet  attitude  towards  international  law.  Its  object  is 
rather  to  discover  as  far  as  possible  the  bases  underlying  the  Soviet  in- 
terpretation of  the  principles  involved,  and  to  disclose  the  degree  and 
the  fashion  of  their  actual  application  in  the  international  life  of  the 
U.S.S.R."     (p.  vii.) 

Communistic  conception  of  international  law:  "A  provisional  inter- 
class  law  which  aims  to  further  the  interests  of  organized  national  labor- 
ing classes  in  their  common  struggle  for  proletarian  world  supremacy. 
.  .  .  Thus  for  the  Soviets  the  class  self-consciousness  of  the  ruling  order 
is  the  fountain  of  international  law." 

Communistic  conception  of  the  state: ''The  SowietSisLte  .  .  .  can  never 
assume  the  capitalistic  rdle  of  a  national  authority  representing  'solidar- 
ity' of  classes.  ...  As  explained  by  EngeLs,  a  state  ipso  facto  presup- 
poses a  communal  authority  which  stands  separately  from  the  masses 
composing  the  community.  In  this  sense,  the  state  for  a  Marxist  is 
.  .  .  necessary  for  the  regulation  of  class  conflicts."     (p.  15.) 

"It  is  generally  admitted  by  non-communistic  authorities  that  the  in- 
ternational personality  of  a  state  is  not  affected  by  changes  in  its  social 
order  or  in  its  form  of  government.  .  .  .  For  the  Soviet  authorities,  this 
theory  holds  good  only  when  the  social  or  political  revolution  results  in 
no  change  in  the  class  structure  of  the  state,  be  it  from  bourgeois  to 
proletarian,  or  vice  versa.  Hence  they  claim  that  it  can  have  no  applica- 
tion to  the  Union  of  Soviet  States."     (p.  21.) 

Communistic  conception  of  sovereignty:  "State  sovereignty  for  the 
Soviets  must  be  viewed  as  a  paramount  proletarian  right  for  interna- 
tional social  reconstruction  manifested  temporarily  in  national  self- 
determination  and  class  struggle."     (p.  27.) 

"The  Soviet  attitude  toward  sovereignty  may  be  summarized  as  a 
conscious  subjection  of  theoretical  aspirations  to  concrete  necessities. 
...  In  dealing  with  the  international  aspects  of  the  problem,  the 
Soviets  are  content  to  see  it  left  in  each  individual  case  to  the  interpreta- 
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tion  dictated  by  the  political  wisdom  and  diplomatic  skill  of  the  i 
ment."     (p.  46.) 

Summary:  ''In  spite  of  the  fact  that  international  disorganisat 
might  not  be  unwelcome  to  the  Soviets,  in  view  of  their  ultimate  aims 
practice  they  find  it  advisable  to  disregard  their  theories  and  to  adi 
the  force  of  international  rules  established  independently  of  oommui 
ideals.  .  .  . 

''According  to  Marx  the  state  is  a  struggle  of  classes,  i.e.,  a  system 
social  relations,  and  the  law  is  a  phenomenon  germane  thereto.  F 
thermore,  the  state  is  bound  to  disiappear  upon  the  establishment  of  1 
classless  commonwealth.  Hence  the  law  itself,  as  an  integral  part 
the  state,  is  bound  to  be  overtaken  by  a  similar  fate.  However,  i 
social  relations  among  men  also  disappear?  If  not,  the  state  and  coo 
quently  the  law  is  bound  to  persist,  contrary  to  the  Marxian  postula 
This  anomaly  is  not  adequately  explained  in  communist  literature,  t 
it  definitely  presages  the  difficulty  which  the  Soviets  encounter  in  c 
posing  logically  with  international  law.  .  .  . 

"While  for  non-communists  the  importance  of  international  law  1 
not  only  in  its  external  and  technical  forms,  but  in  its  spirit  and  in  1 
purpose  for  which  it  exists,  for  communists,  significant  in  intematioi 
law  is  its  essential  theoretical  superfluousness.  Their  practicfd  appUi 
tion  of  its  tenets  is  nothing  but  a  diplomatic  way  of  attempting  grac 
idly  to  remove  this  outstanding  obstacle  from  the  path  of  their  revo 
tionary  advance  towards  the  stateless  commonwealth,  purposing 
place  it  ultimately  'along  with  the  spinning  wheel  and  bronse  axe,  in  t 
museum  of  antiquities.' "     (pp.  348-361.) 

The  above  excerpts  may  serve  to  indicate  the  nature  of  the  oontributi 
made  by  Mr.  Taracouzio  to  the  clarification  of  this  immensely  imports 
problem  of  "the  impingement  of  communism  upon  international  law."  T 
author  has  faithfully  accomplished  his  task  of  basing  his  conclusions,  not 
opinions,  but  upon  official  statements,  documents  and  acts  of  the  Sov 
Union.  Of  extreme  value  are  the  official  documents  listed  in  the  twenty-fc 
appendices  (pp.  353-480). 

The  author  has  displayed  great  discrimination  and  objectivity  in  his  ( 
tailed  anal3rsis  of  the  theory  and  practice  of  the  Soviet  Union  respecti 
international  law  under  the  chapter  headings  of  Sovereignty,  Territoi 
Persons,  Diplomacy,  Consular  Service,  Treaties,  Pacific  Settlement  of  Int 
national  Controversy,  and  War.  This  analysis  discloses  but  few  diverge 
cies  in  the  Soviet  interpretations  of  international  law  as  accepted  by  nc 
communistic  states.  This,  as  the  author  has  fully  demonstrated,  has  be 
due  to  the  practical  necessities  of  the  situation  which  compel  a  diploma 
acconmiodation  of  communistic  theories  with  the  actual  exigencies  of  inU 
national  intercourse. 

To  the  student  of  international  law  as  well  as  to  practical  statesmen  t 
main  interest  of  this  volume  must  he  in  its  implications.     It  is  hardly  to 
denied  that  the  successful  establishment  of  the  Soviet  Union  upon  wh 
seems  to  be  a  permanent  basis  cannot  but  have  far-reaching  repercussio 
upon  political  theory  and  practice  throughout  the  world.     International  If 
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B  bound  to  be  affected,  particularly  if  other  great  nations  should  by  any 
Aiance  also  become  communistic.  It  would  then  be  impossible  to  preserve 
ntact  the  existing  system  of  international  law  which  is  based  upon  principles 
iindamentally  antagonistic  to  the  principles  of  communism  as  expounded 
ind  practiced  by  the  Russian  Soviet  Union.  We  have  here  a  challenge 
prhich  we  must  be  prepared  thoughtfully  and  courageously  to  meet. 

I  venture  to  emphasize  what  seem  to  be  the  most  significant  lessons  to  be 
gathered  from  this  remarkable  volume.  First  of  all  is  the  evident  belief  of 
the  Russian  Soviet  Government  that  the  revolution  which  established  the 
Soviet  Union  accomplished  more  than  a  change  of  government  or  a  new 
political  and  social  organization.  It  is  claimed  that  the  destruction  of  the 
Bsaristic  system  of  capitalism  put  an  end  to  the  old  Russia  and  created  an  en- 
tirely new  state.  It  was  on  this  principle  that  the  Soviet  Government  at- 
tempted to  justify  its  refusal  to  compensate  foreign  investors  for  the  losses 
Buflfered  as  a  result  of  the  Decree  of  January  28,  1918,  by  which  all  foreign 
loaiiB  were  repudiated.  In  this  connection  the  memorandum  of  the  Soviet 
dd^ation  submitted  at  the  Genoa  Conference  on  April  20, 1922,  takes  on  in- 
creased significance:  ''In  refusing  to  take  over  the  obligations  of  former  gov- 
ernments, or  to  satisfy  the  claims  of  persons  who  have  suffered  losses  caused 
by  measures  of  domestic  policy,  the  Soviet  Government  has  so  acted  not  be- 
cause it  was  unable  or  uninclined  to  fulfill  the  obligations,  but  because  of 
matters  of  principle,  and  because  of  political  necessity.  The  Revolution  of 
1917  completely  destroyed  all  old  economic,  social  and  political  relations,  and 
by  aubstituting  a  new  society  for  the  old  one,  in  virtue  of  the  sovereignty  of  a 
revolting  people,  has  transferred  the  state  authority  in  Russia  to  a  new  (dif- 
ferent) social  class.  By  so  doing  it  has  severed  the  continuity  of  all  obliga- 
tioDa  which  were  essential  to  the  economic  life  of  the  social  class  which  has 
disappeared." 

In  the  light  of  this  claim  that  a  new  political  entity  was  created  by  the 
formation  of  the  Soviet  Union  it  is  clear  that  the  de  jure  recognition  of  the 
Union  by  other  nations  was  far  more  than  the  recognition  of  a  new  govern- 
ment; it  was  the  recognition  not  only  of  a  new  state  but  the  recognition  also 
of  a  new  kind  of  state.  What  kind  of  state  was  created  has  been  vividly 
indicated  in  this  book  on  The  Soviet  Union  and  IntemaHonal  Law.  It 
should  now  be  apparent  that  recognition  has  been  accorded  to  a  new  political 
association  which  is  at  war  virtually  with  the  whole  S3rstem  of  international 
law.  We  have  thus  the  astounding  paradox  of  a  recognition  granted  accord- 
ing to  the  rules  of  international  law  which  the  new  state  impliedly  repudiates 
under  the  Marxian  concept  of  communism  as  professed  by  the  Soviet  Union! 

The  Soviet  Ambassador  to  the  United  States,  Mr.  Alexander  Troyanovsky, 
in  an  address  delivered  before  the  American  Society  of  International  Law  at 
its  annual  banquet  in  Washington  on  April  28,  1934,  stated  that  'Interna- 
tional law  is  a  collection  of  the  rules  directing  the  relations  among  nations. 
These  rules  are  effective  only  insofar  as  the  nations  themselves  accept  them. 
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of  their  own  will.  ...  I  think  that  only  precise  intemat 
signed  can  give  us  an  acceptable  basis  for  international  re 
quently  for  international  law.  .  .  .  Public  opinion,  the 
diplomats,  must  not  spare  their  efforts  to  create  cooperal 
for  support  of  existing  international  law  in  the  form  of  Bi 
obligations,  along  with  necessary  changes  of  obsolete  ag 
ceedings  of  the  American  Sodetj/  of  IniemalioTtal  Law,  1934, 
the  light  of  the  exposition  given  by  Mr.  Taracousio  of  t 
towards  international  law,  this  statement  by  the  official  re 
Russian  Soviet  Union  in  the  United  States  is  of  profound  i 
evident  that  the  position  of  the  Soviet  Union  is  summe 
nouncement — that  there  can  be  no  international  law  accep 
other  than  that  embodied  in  formal  agreements.  Wha' 
tolerated  in  practice  is  to  be  considered  only  as  temporal 
tated  by  the  diplomatic  exigencies  of  the  foreign  relati 
Union  with  other  nations  during  the  period  of  transitio 
society  from  a  capitalistic  basis  to  a  communistic  world  ( 
These  and  other  considerations  of  like  importance  i 
thoughtful  students  of  international  relations  to  read  cai 
conscientiously  the  extremely  valuable  analysis  of  this  m' 
so  admirably  presented  in  this  scholarly  volume. 

I*HILIP  Mj 

Das  Prc^lem  der  Grundrechte  im  Verfassun^rieben  Ew< 

Westphalen-Furstenbei^.     Vienna:  Julius  Springer,  1' 

Rm.  15. 

The  subjectr-matter  of  this  book,  "the  problem  of  fundai 
constitutional  hfe  of  Europe,"  is  one  to  which  intematioc 
indifferent.  The  concept  of  an  international  tniniiniim  b 
and  that,  more  particularly,  of  a  certain  minimtim  of  ini 
observance  of  which  may  be  internationally  expected  aB 
found  a  secure  place  in  the  scheme  of  the  law  of  nations, 
ventions,  humanitarian  interventions,  and  the  intemati 
minorities — at  first  sporadic,  but  organized  since  1919 — r 
national  practice  in  this  respect.  Among  the  theoretical 
the  same  direction  one  should  note  particularly  Borchari 
matte  Protection  of  Citizens  Abroad  and  the  studies  made 
Mandelstam,  under  the  auspices  of  the  Institute  of  Inte 
the  "international  rights  of  man."  Within  recent  years, 
practice  and  international  theory  slowed  down  considerali 
for  this  subject,  and  that  la  why  it  may  be  useful  to  remi 
the  fundamental  rights  of  man  are,  as  a  matter  of  princip 
concern. 

The  American  reader,  traditionally  devoted  to  a  schi 
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rights  of  the  individuali  will  find  this  volume  particularly  interesting.  It  is 
an  excellent  witness  of  the  transformation  which  this  doctrine,  authoritatively 
formulated  during  the  American  and  the  French  revolutionSi  has  undergone 
in  Central  Europe  under  the  influence  of  current  political  trends.  These 
trends  emphasuse  the  intrinsic  importance  of  the  group:  the  "corporate" 
economic  unit|  the  natioUi  the  state.  In  keeping  with  these  philosophies, 
the  sphere  of  the  fundamental  rights  of  the  individual  is  restrictedi  and 
that  of  the  fundamental  rights  of  the  group  is  considerably  extended. 

All  this  will  be  found  reflected  in  Dr.  Westphalen-FQrstenberg's  volimie. 
It  deals  with  the  solutions  adopted  in  Germany,  Austria,  Italy,  Czechoslo- 
vakia and  Russia.  But  his  specific  approach  is  not  a  juristic  one.  It  is 
definitely  one  of  social  philosophy.  There  is  no  attempt  to  imdertake  a 
comparative  and  detached  study  of  the  social-philosophical  backgroimds  of 
the  problem.  The  book  is  frankly  and  emphatically  based  upon  one  par- 
ticular brand  of  social  philosophy,  that  of  universalism  (a  conception  of 
society  stressing  the  preeminence  of  "organic"  groups  such  as  the  nation 
and  the  state,  opposed  to  individualistic  liberalism,  and  trsdng  to  avoid 
confusion  with  the  collectivist  philosophy  adopted  by  Marxian  socialism; 
the  latter,  universaUsts  reject  as  "mechanistic"),  and  expounds  the  doctrine 
of  its  followers  in  the  matter  of  fundamental  rights.  The  author  is  also 
strongly  influenced  by  the  Catholic  doctrine.  Consequently,  he  heartily 
approves  of  the  underlying  philosophies  of  government  current  in  Austria 
and  in  Italy,  and  is  somewhat  critical  of  certain  trends  prevailing  in  Ger- 
many. Benjamin  Akzin 

Jofpan  in  Crisis.    By  Harry  Emerson  Wildes.    New  York:  Macmillan  Co., 
1034.    pp.  X,  300.    Index.    $2.00. 

This  book  is  an  attempt,  in  journalistic  style,  to  picture  post-war  Japan, 
and  in  particular,  to  explain  the  inconsistencies  in  Japanese  assurances  and 
Japanese  practices  in  regard  to  militarism,  defeat  of  parliamentarianism  and 
aggressive  foreign  policy  following  the  fat^ul  days  of  September,  1931.  The 
author  professes  utmost  confidence  in  the  Japanese  people  as  individuals, 
but,  on  the  other  hand,  he  holds  that  there  are  certain  cultural  and  social 
situations  that  dictate  a  foreign  policy  far  from  friendly  and  peaceful. 

In  order  to  search  out  the  causes  of  these  inconsistencies,  the  author 
examines  the  national  spirit,  the  imiversal  reverence  for  the  Emperor,  the 
creed  of  the  fanatical  patriots,  the  propaganda  for  nationalism,  the  anti- 
foreign  agitation,  the  position  of  the  laborer  and  the  peasant,  the  radical  and 
communist  movements,  immorality,  student  life,  the  police,  political  parties 
and  conmiercial  corruption,  the  position  of  women,  the  censorship  of  the 
press,  militarism  and  fascism,  and  colonial  rule  in  Korea  and  Formosa. 

It  is  obviously  impossible  fully  to  explain  the  inconsistencies  of  Japanese 
domestic  and  foreign  policy  within  the  covers  of  a  popular  book.  Although 
the  author's  explanations  are  not  wholly  convincing,  he  succeeds  in  painting 
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a  tolerably  accurate  picture  of  Japanese  psychology,  economics  and  politia 
There  are  numerous  errors  which  detract  from  the  confidence  that  the  readi 
would  like  to  place  in  the  author  of  Social  CurrenU  in  Japan,  a  scholari 
treatise  published  by  Dr.  Wildes  in  1927.  For  instance,  the  statement  Qq 
114-115)  that  Professor  Oyama  was  expelled  from  Waseda  University  i 
1927  requires  correction.  It  is  true  that  after  his  election  as  leader  ot  th 
Labor-Farmer  party,  Professor  03rama  resigned  from  the  faculty;  but  hi 
resignation  was  accepted  and  he  was  invited  to  assume  a  lectureship,  whic 
he  wisely  declined.  The  great  university  founded  by  Ck>unt  Okuma  had  noi 
at  the  time  oi  this  episode,  descended  to  the  subserviency  described  by  I> 
Wildes. 

The  statement  that  the  farmers  of  Japan  have  had  few  votes  in  the  psf 
(p.  88)  is  only  partly  true.  The  farmers  have  always  had  the  same  frandiie 
as  the  city  laborers,  and  since  1925,  when  the  last  tax  qualification  wi 
abolished,  all  males  above  twenty-five  years  of  age  in  Japan  have  voted.  1 
is  an  exaggeration  to  say  that  the  Diet  is  Uttle  more  than  a  debating  hall  Q 
156).  This  is  not  even  the  case  today,  and  much  less  so  during  the  freques 
periods  since  1918  when  party  cabinets  have  prevailed.  Nor  is  it  accurate  \ 
say  that  the  Privy  Ck)uncil  is  the  only  deliberative  body  in  the  Elmpire  to  dii 
cuss  foreign  relations  (p.  163).  Prolonged  discussions  occur  in  the  budge 
committees  of  the  Peers  and  of  the  House  of  Representatives. 

There  are  other  errors,  but  space  forbids  their  eniuneration.  A  littl 
more  adroitness  would  have  helped  to  banish  the  suspicion  of  prejudice  c 
sensationalism.  In  fairness  to  the  people  imder  investigation,  the  authc 
might  well  have  added  that  the  British  in  the  latter  half  of  the  nineteent 
century  were  almost  as  fearful  of  the  Russian  peril  in  Central  Asia  as  are  tl 
Japanese  today  (see  p.  16).  And  again,  Japan  is  not  the  only  state  that  lu 
depended  on  secret  diplomacy  (p.  10).  Kenneth  Coi«egbovb 

Briefer  Notices 

Die  Volksabstimmung  im  Saargebiet,  By  Viktor  Bnms.  (Berlin:  Ca 
Heymanns,  1934.  pp.  viii,  183.  Rm.  4.80.)  This  short  presentation  of  tl: 
rights  of  Germany  regarding  the  Saar  under  the  Treaty  of  Versailles  by  H 
Chairman  of  the  Committee  on  International  Law  of  the  Akademie  fi 
Deutsches  Recht  and  Director  of  the  Institut  fiir  Auslandisches  Recht  lui 
Volkerrecht,  is  a  clear  and  extremely  moderate  statement  of  the  Grernu 
contentions.  The  account  of  the  genesis  and  evolution  of  the  Saar  provisioi 
at  the  Paris  Conference  is  based  on  most  painstaking  research,  and  is  acoon 
panied  in  the  appendix  by  the  tests  of  documents  cUefly  from  the  collectic 
published  by  Mr.  David  Hunter  Miller.  The  book,  which  was  published  i 
December,  1934,  does  not  deal  with  the  plebiscite  itself  but  was  written  1 
support  the  German  argument  that  the  Saar  provisions  were  a  breach  of  tl 
solemn  pre- Armistice  agreements  of  the  Allies  with  Germany,  and  to  mail 
tain  that  the  treaty  required  that  the  League  in  its  decision  as  to  sovereignl 
must  follow  the  result  of  the  voting;  that  this  decision  must  be  finid;  thi 
division  of  the  Territory,  while  possible  imder  certain  provisions,  would  I 
contrary  to  the  general  tenor  of  the  treaty  articles ;  and  that  tiie  final  awai 


BOOK  BUVJJBWB  729 

must  be  without  any  conditions  as  to  treatment  of  special  groups  in  the  area. 
The  outcome  of  the  vote  and  the  skill  of  the  League  Council  in  securing  pre- 
vious guarantees  from  the  government  of  the  Reich  have  rendered  these 
arguments  academic.  The  book  will,  however,  have  an  important  place  in 
the  voluminous  bibliography  on  the  Saar,  and  will  simplify  the  task  of  one 
wishing  to  find  a  succinct  and  authoritative  statement  of  the  German  view. 
The  Soar  Struggle.  By  Michael  T.  Florinsky.  (New  York:  Macmillan 
Co.,  1935.  pp.  xvi,  191.  Index.  $2.00.)  First  published  in  November, 
1934,  Ihis  book  deals  with  the  history  of  the  Saar  from  the  Peace  Conference 
until  some  three  months  before  the  plebiscite,  which  was  held  on  January 
13, 1935.  After  a  short  account  of  the  treaty  provisions  regarding  the  Saar, 
and  a  discussion  of  the  fourteen  years  of  the  League  regime  and  of  the  many 
issues  arising  between  the  Governing  Commission  and  the  inhabitants,  the 
book  gives  a  lucid  exposition  of  the  economic  factors,  production,  trade  re- 
lations, and  transportation,  and  of  the  position  of  labor.  With  an  insight 
gained  by  personal  observation  during  the  summer  of  1934,  the  author  gives 
a  mc^  interesting  and  impartial  description  of  the  various  parties  and  their 
desires.  The  understanding  of  the  diflSculties  of  the  Governing  Commission, 
so  frequently  evidenced  by  Mr.  Florinsky,  fails  somewhat  when  he  discusses 
the  reorganization  of  the  police  force  for  the  plebiscite,  and  the  introduction 
of  neutral  ofScers.  In  any  plebiscite  it  is  impossible  to  seciu'e  an  impartial 
maintenance  of  order  by  police  consisting  almost  entirely  of  men  belonging 
to  one  of  the  contending  parties.  The  author  does  not  deal  with  the  plebis- 
cite machinery,  which  was  installed  early  in  July,  1934,  or  with  the  processes 
of  registration,  which  began  shortly  after.  In  discussing  the  probable  out- 
come of  the  plebiscite  Afr.  Florinsky  rightly  appreciated  that  the  German 
character  of  the  inhabitants  and  the  poUcy  to  be  adopted  by  the  Catholic 
Church  would  be  more  compelling  than  economic  factors. 

Sarah  Wambaugh 

An  Introduction  to  the  Documents  Relating  to  the  International  Status  of 
Gibraltar,  1701^1984.  By  Wilbur  C.  Abbott.  (New  York:  Macmillan  Co., 
1934.  pp.  viii,  112.  Index.  $2.50.)  The  Rock  of  Gibraltar  has  played  a 
rdle  in  international  affairs  far  greater  than  its  size  or  even  its  position  has 
warranted.  If  Great  Britain  had  remained  in  Tangier  as  she  once  contem- 
plated, she  would  probably  never  have  tid^en  Gibraltar  and  the  Sentinel  of 
the  Mediterranean  might  never  have  become  more  than  a  fairly  important 
strategic  position.  But  Great  Britain  seized  it  and  made  it  the  carefullv 
guarded  key  of  her  empire.  The  result  has  been  a  very  considerable  growtn 
of  literature  relating  to  it.  The  present  work  consists  of  a  brief  historical 
sketch  of  Gibraltar,  emphasizing  its  international  r31e,  and  a  bibliography  of 
materials  relating  to  it  during  the  British  occupation.  Five  hundred  and 
seventy-two  items  are  listed,  including  some  two  score  impublished  manu- 
scripts.   It  will  be  an  invaluable  aid  to  anyone  doing  research  in  this  field. 

Ceylon  Under  British  Rule  1795-1982.  With  an  account  of  the  East  India 
Company's  embassies  to  Kandy  1762-1795.  By  Lennox  A.  Mills.  (New. 
York:  Oxford  University  Press;  London:  Humphrey  Milford,  1933.  pp.  viii, 
312.  Index.  $5.00.)  So  long  as  colonial  administration  is  an  important  prob- 
lem in  governmental  procediu*e,  British  rule  in  India  will  be  carefully  exam- 
ined by  students.  However,  this  field  is  so  vast  that  it  would  seem  to  lend 
itself  properly  to  some  sort  of  division.  Under  these  circumstances,  Ceylon  is 
an  ideal  subdivision  to  consider  intensively. 
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Here  is  an  administrative  unit  which  for  over  a  century  has  been  goven 
in  a  way  that  reflects  great  cr^t  upon  the  political  genius  of  the  Briti 
The  changing  times  and  conditions  are  constantly  met  with  a  govemmei] 
i^stem  which  is  adapted  to  liie  new  situation.  Dr.  Mills  has  devoted  p 
ticular  attention  to  the  first  ninety  years  of  the  colony's  development,  utilis 
documents  in  the  Colonial  Office  and  India  Office  archives.  Subsequent  < 
velopments  are  summarized  briefly  with  special  attention  given  to  the  e 
nonnc  problems.  Transportation,  agriculture,  education,  and  public  wo 
receive  adequate  attention.  The  bibUography  of  primary  sources  is  extens 
and  Dr.  Mills  has  increased  the  limited  studies  in  colonial  administration 
a  very  scholarly  monograph.  Gbaham  9tuari 

French  and  German  Public  Opinion  on  Declared  War  Aims  1914-1918. 
Ebba  Dahlin.  (Stanford  University:  Stanford  University  Press,  1933. 
168.  Index.  $2.00.)  Within  its  clearly  defined  limits.  Miss  Dalilin's  mc 
torious  doctoral  dissertation  is  an  impartial  and  useful  preliminary  survey 
a  largely  imexplored  field,  based  upon  the  varied  resources  of  the  Hoover  ^^ 
Library  at  Leland  Stanford  University.  Her  conclusions,  if  not  distinc 
novel,  carry  conviction.  Virtually  unanimous  affirmations  of  defensive  p 
poses  in  1914  were  followed  by  a  contest  between  the  nationalists  and  mod 
ates  which  increasing  war-weariness  resolved  in  the  latter's  favor  by  19 
The  blame  for  the  failure  to  negotiate  peace  in  that  year  is  attribute  to  1 
two  governments  and  to  the  necessities  which  the  author  identifies  as  ''fai 
with  something  less  than  complete  accuracy.  More  attention  might  prol 
ably  have  been  given  to  the  nationalist  tendencies  of  liberal  opinion,  to  1 

|f  little-known  drift  toward  particularism  in  Bavaria  and  to  the  French  provi 

{  dal  press  which  is  entirely  neglected  in  this  study. 

:  Opinions  and  Policies  at  Paris,  1919.    Wilsonian  Diplomacy,  the  VersaiL 

\  Peace,  and  French  Public  Opinion.    By  George  Bernard  Noble.     (New  Yoi 

Macmillan  Co.,  1935.  pp.  xii,  465.  Index.  $3.50.)  Professor  Noble  pi 
allels  a  balanced  and  up-to-date  accoimt  of  official  policies  with  a  more  c 
tailed  and  original  analysis  of  French  public  opinion  as  expressed  by  repi 
sentative  Parisian  and  provincial  newspapers  in  its  reactions  to  the  princi| 
problems  of  the  Paris  Peace  Conference.  This  impartial  study  shows  tl 
the  Socialists  from  the  first  were  alone  in  calling  attention  to  the  dangers 
drastic  treatment  of  Germany  and  alone  gave  imwavering,  if  embarrassii 
support  to  Wilson's  program.  The  Radical  Socialists  were  almost  as  i 
travagant  in  their  claims  and  expectations  in  regard  to  reparations  and  i 
left  bank  of  the  Rhine  as  the  nationalists.  French  opinion  at  first  was  si 
prisingly  resigned  to  Austria's  imion  with  Germany  as  inevitable.  The  autt 
accounts  for  the  repercussions  in  France  of  the  anti-Wilsonian  trend  in  Ame 
can  politics,  the  harmful  results  of  inadequate  publicity  as  to  the  work  of  t 
conference,  and  is  commendably  skeptical  in  estimating  the  influence 
opinion  upon  French  official  policy.  E.  Malcolm  Cabboll 

La  Condition  Juridique  des  Cartels  Intemationaitx.  By  J.  Demi 
(Paris:  Recueil  Sirey,  1935.  pp.  iv,  163.)  The  author  describes  the  vario 
forms  of  international  cartels  and  trusts,  from  the  simple  "gentlemen's  agn 
ment"  to  the  most  complex  organizations.  He  discusses  the  legislation,  oft 
only  of  a  fragmentary  character,  under  which  international  cartels  may 
carried  on,  or  by  which  their  activities  are  restricted  or  entirely  prohibits 
Much  emphasis  is  laid  upon  a  proper  system  of  conmiercial  arbitration 
order  to  insure  the  execution  of  cartel  agreements.  The  author  gives  soi 
examples  of  arbitration  clauses  in  cartel  agreements.    He  also  discusses  so: 
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of  the  problems  of  private  international  law  arising  out  of  such  agreements. 
He  believes  tiiat  international  cartels  are  a  concomitant  of  our  highly  organ- 
ist industrial  S3n9tem  and  that,  under  proper  regulation,  they  can  be  made 
to  subserve  useful  social  purposes. 

Beitrage  zum  Problem  der  intemationalen  Doppelbesteuerung.  Die  Be- 
griff sbUdung  im  intemationalen  Steuerrecht.  By  Wilhelm  Wengler.  (Berlin 
and  Leipzig:  Walter  de  Gruyter  k  Co.,  1935.  pp.  xiv,  198.)  The  author  of 
this  monograph  disclaims  any  intention  of  indicating  the  correct  way  to  avoid 
international  double  taxation.  He  considers  it  to  be  of  greater  importance 
to  analyse  the  technical  legal  problems  which  arise  in  connection  with  the 
interpretation  and  application  of  existing  and  proposed  treaties  dealing  wiUi 
this  subject.  Unless  these  problems  are  well  understood  through  an  exami- 
nation of  the  tax  legislation  and  administration  of  the  various  countries,  the 
advantages  to  be  gained  from  such  treaties  are  likely  to  be  disappointing. 
Accordingly,  the  author  discusses  the  conflict  in  the  definitions  of  words  sup- 
posed to  be  analogous  and  shows  how  very  different  is  the  interpretation  given 
by  courts  and  tax  authorities  in  different  coimtries.  Indeed  these  differences 
sometimes  exist  within  a  single  coimtry  and  he  quotes  Lord  Wrenbury  in  a 
judicial  interpretation  of  the  Licome  Tax  Acts  as  follows:  "The  same  word  is 
in  one  section  used  in  one  sense  and  in  another  in  a  different  sense."  (p.  11, 
note.)  The  author  contrasts  words  such  as  "residence,"  "domicil,"  "carrying 
on  business,"  "inheritance,"  and  other  words  commonly  used  in  tax  legislation 
with  their  equivalents  in  other  languages  and  with  commendable  industry 
examines  the  interpretation  given  to  each.  Without  this  knowledge,  treaties 
cm  double  taxation  are  likely  to  lead  to  imsatisfactory  results.  The  author 
does  not  favor  multipartite  treaties  with  many  countries  participating.  He 
prefers  to  confine  such  treaties  to  smaller  groups  of  nations  where  workable 
solutions  may  be  f oimd,  fair  to  the  revenue  systems  of  each  (pp.  186-187) . 

Abthub  E.  Euhn 

International  Socialism  and  the  World  War.  By  Merle  Fainsod.  (Cam- 
bridge :  Harvard  University  Press,  1935.  pp.  xii,  238.  Index.  $2.50.)  The 
aim  of  this  volume,  according  to  the  author,  is  to  provide  "a  case  study  in  the 
disintegration  of  the  international  Socialist  community  under  the  impact  of 
national  passions  aroused  by  the  war."  Yet,  having  read  the  book,  one  is 
inclined  to  the  opinion  that  Dr.  Fainsod  has  accomplished  more  than  he  antici- 
pated. While  portraying  the  r61e  of  this  impact — ^in  itself  a  valuable  con- 
tribution to  the  literature  on  war  for  those  interested  in  war  psychology — he 
has  added  to  the  list  of  books  on  international  socialism  a  long-awaited,  com- 
pact account  of  the  struggle  staged  by  the  Second  Litemational  prior  to 
surrendering  to  its  militant  successor,  the  Third  International.  Avoiding 
undue  details,  the  author  describes  with  scholarly  thoroughness  the  friction 
which  arose  in  the  socialist  ranks  prior  to  1914,  and  narrates  the  events  which 
took  place  on  the  political  battlefields  at  Zimmerwald,  Kienthal,  Petrograd, 
Stockholm  and,  finally,  Moscow,  the  birthplace  of  the  Communist  Interna- 
tional. The  well-selected  bibliography  and  frequent  references  to  authorita- 
tive sources  strengthen  the  work  by  making  it  not  only  of  interest  to  the  casual 
reader,  but  of  value  to  scholars  and  students  of  socialism  as  well.  It  is  to  be 
regretted  only  that  fuller  use  has  not  been  made  of  the  Russian  Communist 
literatiu*e.  This,  however,  may  have  been  not  imintentional  in  view  of  the 
promised  sequel  to  this  volume.  T.  A.  Taracouzio 
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Die  RechUiche  Stelltmg  ChriatUcher  Misnanen  in  China.  By  Dietr 
Husemann.  (Berlin:  Carl  Heymanns,  1934.  pp.  x,  119.  Rin.6.)  This  is 
admirable  and  objective  study  of  the  unique  legBl  status  of  the  foreign  n 
sionary  enterprise  in  China.  Treaty  provisionsi  legislative  enactments  f 
OTdinances  from  1842  to  1932  are  anidyzed  and  their  effect  vpon  the  enterpi 
evaluated.  The  legal  problems  considered  include  the  ri^t  of  propagand 
ing,  traveling  in  the  interior,  foreign  protection  and  intervention  in  b^ialf 
foreigners  and  Chinese  converts,  official  rank,  non-religious  and  oommerc 
activities,  regulation  of  mission  schools,  and  ihe  effect  of  the  abolition 
extraterritoriality,  (tely  the  difficult  legal  problems  involved  in  land  teni 
fail  to  receive  adequate  attention.  Nobman  J.  Padblpqbi 

Political  Handbook  of  the  World,  19S6.  Edited  by  Walter  H.  Malla 
(New  York:  Harper  k  Bros.,  1935.  pp.  vi,  201.  $2.50.)  The  latest  e 
tion  of  this  valued  annual  gives  as  of  January  1, 193i5,  the  principal  perse 
ages  of  the  different  governments  of  the  world  with  important  party  platfon 
and  data  as  to  the  form  and  composition  of  the  legislative  chambers,  etc. 
in  the  preceding  issue,  information  is  supplied  in  regard  to  the  political  affili 
tions  of  the  principal  organs  of  the  press  and  the  names  of  the  proprietors 
editors.  At  the  beginning  of  the  account  of  each  state  it  is  convenient  to  fi. 
given  the  area  and  population.  Six  pages  are  devoted  to  the  League 
Nations,  the  World  Court  and  the  International  Labor  Office.  In  order 
crowd  into  200  pages  a  field  so  vast,  it  has  been  necessary  to  reduce  conunc 
or  explanation  to  a  minimum.  Nevertheless  the  notes  are  never  trite 
perfunctory,  but  as  informative  as  possible  with  such  rigid  condensati< 
At  this  time  when  so  many  books  of  reference  have  had  to  be  discontinued, 
is  matter  for  congratulation  that  this  succinct  compendium  of  important  a 
authoritative  information  continues  to  appear. 

The  New  Deal  and  Foreign  Trade.  By  Alonso  E.  Taylor.  (New  Yor 
Macmillan  Co.,  1935.  pp.xvi,301.  Index.  $3.00.)  This  book,  by  a  reco 
nised  authority  in  the  field  who  is  Director  of  the  Food  Research  Institir 
Stanford,  California,  is  professedly  a  criticism  of  the  foreign  trade  poli 
advocated  by  Secretary  of  Agriculture  Wallace  in  the  pursuit  of  his  "plann 
middle  course."  According  to  the  view  of  the  author  "the  preference  i 
direct  over  multilateral  trade  is  a  short-sighted  mistake ;  quotas  will  turn  o 
to  be  a  restraint  of  conmierce  at  the  best  and  a  boomerang  at  the  worsi 
(p.  291.)  He  predicts  that  "the  baton  will  pass  to  the  hand  of  the  Secrets 
of  State"  and  that  "the  world  will  turn  from  planned  and  managed  foreij 
trade  to  simple  rules,  lower  tariffs  and  most-favored-nation  treatment 
(p.  296.)  Ellebt  C.  Stowell 

Canada  and  the  American  Revolution:  The  Disruption  of  the  First  Briti 
Empire.  By  George  M.  Wrong.  (New  York:  Macmillan  Co.,  193 
pp.  xiv,  497.  Index.  $5.00.)  This  is  the  third  volume  of  Professor  Wrong 
History  of  Canada.  It  is  a  survey  of  the  American  Revolution  from  a  ne 
standpoint,  that  of  the  citizen  of  the  Dominion  of  Canada.  He  begins  wii 
the  new  political  organization  of  Canada  after  the  expulsion  of  the  French 
1763  and  takes  the  development  of  the  provinces — ^the  two  provinces  of  Queb 
and  Nova  Scotia— through  the  year  of  the  peace  of  1783.  Throughout  tha 
twenty  years  it  was  the  diflSculties  between  the  British  Government  and  tl 
Thirteen  Colonies  of  the  Atlantic  seaboard  which  made  the  two  decades  vital! 
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critical  for  the  future  nation  of  Canada.  The  key  to  British  loyalty  in 
Canada,  paradoxically,  was  the  French  Canadian,  who  receives  proper  atten- 
tion in  this  study.  "Quebec  remained  British  because  it  was  French."  While 
this  work  cannot  be  said  to  present  any  contribution  to  historical  knowledge 
— ^the  recent  volume  by  A.  L.  Burt  on  The  Old  Province  of  Quebec  preempted 
that  achievement — ^and  while  the  specialist  will  pick  flaws  in  details,  it  is 
really  notable  for  the  sustained  excellence  of  its  style,  the  temperate  quality 
of  its  judgments,  the  richness  of  allusion  to  presentr-day  interests,  and  its 
confirmed  and  inveterate  fair-mindedness.  The  author  knows  well  both 
peoples  and  tiieir  histories.  The  title  is  fashioned  to  capture  readers  south  of 
the  line  and  the  contents  will  make  them  willing  captives. 

Samuel  Flago  Bbmis 

Die  Filmzensur.  By  Dr.  Kurt  Zimmereimer.  (Breslau-Neukirch:  Alfred 
Kurtze,  1934.  pp.  xvi,  227.  Rm.  10.)  This  book  includes  two  parts.  The 
first  discusses  methods  of  film  censorship,  while  the  second  traces  the  origin 
and  evolution  of  this  form  of  regulation.  The  first  treats  the  problem  broadly, 
touching  upon  the  censor  as  a  political  institution,  its  technical,  artistic  and 
economic  significance  as  well  as  the  possibility  of  public  danger  from  the  films. 
In  the  second  part  the  regulatory  evolution  of  film  censorship  in  Germany 
and  the  leading  foreign  countries,  including  the  United  States,  is  developed 
in  some  detail.  There  is  a  brief  concluding  chapter  on  international  film 
censorship.  As  early  as  1914,  the  possibility  of  world  censorship  was  dis- 
cussed. This  proposal  envisaged  an  international  committee,  a  study  of  all 
existing  national  systems  of  censorship,  and  the  formulation  of  a  code  em- 
bodying principles  on  which  there  could  be  general  agreement.  It  does  not 
appear  that  development  in  the  international  field  has  progressed  very  far. 
The  book  is  well  documented  and  contains  a  comprehensive  citation  of  the 
current  authorities  in  this  field  of  legal  literatiu'e.  Howard  S.  LeRoy 

Der  Angriff,  Eine  volkerrechtliche  Untersuchung  uber  den  Begriff,  By 
Dr.  Konrad  Reichhelm.  Berlin-Griinewald :  Verlag  f iir  Staatswissenschaften 
und  Geschichte,  1934.    pp.  70.    Rm.  4.80. 

Das  Problem  des  voUcerrechtlichen  Angriffs.  By  Dr.  Wilhelm  G.  Herts. 
Leiden:  Sijthoff,  1935.    pp.  183.    Index.    Fl.  3.60. 

Die  Nicht angriff spakte.  Zugleich  em  Beitrag  zu  dem  Problem  des  An- 
griffsbegriffes.  By  Dr.  Giinther  Wasmund.  Leipzig:  Robert  Noske,  1935. 
pp.  xvi,  126.    Rm.  5. 

The  game  of  defining  aggression,  it  appears,  is  still  being  played.  This  re- 
viewer was  one  of  the  early  devotees  of  this  form  of  intellectual  diversion,  but 
he  has  now  laid  it  aside,  along  with  crossword  puzzles.  If  it  were  necessary, 
in  order  to  state  a  rule  against  war,  to  find  a  workable  definition  of  aggression, 
scholars  would  be  justified  in  tireless  study;  but  it  is  much  easier  to  forget  the 
whole  concept  of  aggression  and  state  the  rule  in  other  words. 

The  three  books  above  offer  proof  of  the  futility  of  the  study.  Dr.  Reich- 
helm,^  after  a  brief  historical  survey,  goes  into  an  analytical  study  of  the 
question,  and  issues  with  two  definitions.  One  is  of  factual  aggression,  a 
unilateral  act  of  military  force,  undertaken  first  by  one  state,  which  does  in- 
jury to  the  characteristic**  of  existence  or  to  the  necessities  of  life  in  another 
state.  The  other  is  of  8ub^<5ctive  aggression,  which  is  the  subjective  responsi- 
bility for  the  taking  of  measiu*es  of  war.  Both  definitions,  he  observes,  have 
their  uses;  it  is  the  moral  character  of  the  problem  which  makes  it  everlasting. 

Dr.  Hertz,  on  the  other  hand,  after  a  brief  analytical  survey,  goes  into  an 
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historical  study  of  ihe  efforts  to  define  aggression,  and  emerges  with  1 
vicious  circle:  only  prohibited  aggressions  are  aggressions;  if  all  aggresd 
are  prohibited,  it  is  tautology.  This  logical  dilemma  is  well  worthy  of  e 
sideration ;  it  would  seem  better  to  say  that  illegal  acts  are  illegal,  but  it  is 
dear  tiiat  the  autiior  arrives  at  this  conclusion.  He  does,  however,  hope  t 
the  Russian  definition  will  lead  to  a  general  treaty  renouncing  both  force  i 
aggression.    It  is  a  valuable  historical  study,  and  interestingly  presentee 

Dr.  Wasmimd  undertakes  first  to  discover  the  objective  elements  in 
gression.  It  is  clear  that  the  element  of  force  is  essential ;  and  he  dismisi 
after  due  consideration,  economic,  psychic,  and  other  elements.  On  the  ot 
hand,  aggression  is  not  the  same  as  war,  for  it  is  unilateral,  whereas  wai 
bilateralT  Subjective  elements  must  be  united  with  the  objective— both 
needed.  He  distinguishes  between  ille^timate  war  and  illicit  war,  and  thii 
that  aggression  is  neither.  It  is  possible  also  to  have  aggression  witin 
guilt.  After  a  study  of  non-aggression  pacts  (a  table  siunmarizes  19  of  l^e 
he  concludes  that  it  is  still  an  academic  question,  and  that  we  shall  never  h 
peace  until  Germany  is  given  equality. 

It  is  probable  that  these  books  have  analyzed  the  question  as  thoroug! 
as  need  be;  and  it  is  striking  that  they  are  unable  to  discover  a  works 
definition.  Others  who  have  tried  it  have  fared  no  better,  whether  schol 
or  statesmen.  And  if  this  be  true,  it  would  seem  preferable  to  seek  anoti 
statement  of  the  rule  which  is  to  declare  what  war  is  ill^aL  This  reviei 
is  convinced  that  the  rule  must  be  stated  in  terms  which  omit  ihe  concept 
aggression  and  the  concept  of  war  as  well.  How  aggression  came  to  be 
garded  as  the  heart  of  the  problem  will  doubtless  remain  forever  one  of  1 
great  unsolved  mysteries.  Clyde  Eacslroii 
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